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appointed  one  of  the  Justices  of  tlie  High  Court  of  Australia. 
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MOONEY Appellant; 

Plaintiff, 

AND 

WILLIAMS Respondent. 

Nominal  Defendant, 

ON  appeal  from  the  supreme  court  of 

new  south  wales. 

Principal  and  agerU — Salt  of  goods — Vendor  created  agent  during  iiegotiationa  for    H.  C.  OP  A. 
tale— Principal  undisclosed — FinaL  offer  and  acceptance  after  creation  of  agency         19()6. 
— Right  of  principal  to  stu  for  purchctse  money,  ^-^ — ' 

A  penoD   offered,  in  hU  own  name,  to  sell  to  the  Government  certain       kSYONBT, 

machinery  which  at  that  time  did  not  belong  to  him.    Before  acceptance  of  the  ^^'  ^^*  ^^' 

offer  the  appellant  agreed  with  the  vendor  to  bny  the  machinery  and  employ    Griffith  O.J., 

the  vendor  as  his  agent  to  effect  a  sale  of  it  to  the  Government.     The  Govern-     o%oniior!jJ 

laent  then  sent  to  the  agent  a  request  to  deliver  the  machinery  at  the  price 

originally  asked,  bat  onder  somewhat  different  conditions.    Without  disclosing 

the  sgency  the  agent  delivered  the  machinery  and  it  was  accepted  by  the 

Government.     The  appellant,  before  payment,  gave  notice  to  the  purchasers 

that  he  was  the  owner  of  the  machinery,  and  that  the  sale  had  been  made  on 
VOL.  nL  1 
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MOOSBY 

.•  -v.    '.  • 


)\itf  behalf  by  the  agent.  The  purchaaen  on  these  representations  i^greed  to 
treat  him  as  the  person  entitled  to  payment,  the  agent  acquiescing  in  the 
arrangement. 

Heldt  that,  as  the  original  offer  to  sell  was  not  accepted  in  terms  by  the 
purchasers,  the  request  by  the  latter  to  deliver  was  really  a  new  offer  to 
purchase,  which  was  accepted  by  delivery  in  accordance  therewith,  and 
therefore  that  as  the  agency  was  in  existence  at  the  date  of  this  offer,  and  as 
the  agent  did  in  fact  sell  on  the  principal's  behalf,  the  principal  was  entitled 
to  sue  for  the  purchase  money,  and  the  purchasers  were  not  discharged  by  an 
unauthorized  payment  to  the  agent. 

Decision  of  the  Supreme  Court,  Mooiiey  v.  WUliarm<y  (1905)  5  S.R.  (N.S.  W.), 
304,  reversed. 


Appeal  from  a  decision  of  the  Supreme  Court. 

This  was  an  action  by  the  appellant  against  the  respondent, 
who  was  sued  as  nominal  defendant  on  behalf  of  the  Goveminent 
of  New  South  Wales,  to  recover  the  price  of  a  steam  crane  alleged 
to  have  been  sold  by  the  appellant,  through  his  agent  one  Lycett, 
to  the  Government.  The  declaration  w^as  framed  on  the  common 
indebitatus  counts  for  goods  sold  and  delivered,  accounts  stated 
&c.,  and  the  pleas  were :  never  indebted,  and  payment.  The  action 
was  tried  before  Simpson  J.  and  a  jury.  Certain  questions  were 
left  by  His  Honor  to  the  jury.     They  were  : — 

1.  Was  the  contract  made  by  the  Government  with  the  plaintiff 
either  directly  or  through  his  agent  Lycett  ? 

2.  Was  there  a  delivery  of  the  crane  by  Mooney  ? 

3.  Did  the  plaintiff  so  conduct  himself  as  to  enable  Lycett  to 
hold  himself  out  to  the  Government  as  the  owner  of  the  crane  ? 

4.  Did  the  Government  deal  with  Lycett  in  the  purchase  and 
receipt  of  and  payment  for  the  crane  as  if  he  was  the  owner, 
believing  him  to  be  the  owner  ? 

The  jury  answered  the  first  and  second  questions  in  the  affirma- 
tive, the  third  in  the  negative,  and  the  fourth  in  these  words 
"  Yes ;  but  erroneously,  owing  to  an  error  of  judgment  on  the 
part  of  the  Government  officials."  They  found  a  verdict  for  the 
plaintiff  for  £235. 

The  Full  Court  (consisting  of  Cohen,  Walker  and  Pring  JJ.)  by 
a  majority  {Cohen  J.  dissenting)  set  aside  the  verdict,  and  made 
the  rule  absolute  to  enter  a  verdict  for  the  defendant :  Mooney  v. 
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W'dliams  (1).     The  majority  of  the  Court  were  of  opinion  that   H.  0.  of  A. 
the  case  was  governed  by  the  decision  in  Kelghley,  Maxsted  &       ^^\ 
Co,  V.  Durrani  (2).  Mooney 

From  this  decision  the  present  appeal  was  brought,  by  special    Wu.liams. 
leave. 

The  facts  are  set  out  in  the  judgment. 

Gordon   K.C.   and   Blackety  for   the   appellant.     The  case  of 
Kthjhley,  Maxsted  tfc  Co.  v^.  Diirant  (2),  which  was  relied  upon  in 
the  Supreme  Court,  does  not  apply  here.     In  that  case  the  action 
was  brought  on  the  special  contract  made  by  the  alleged  agent. 
Here  the  plaintiff  sues,  not  on  any  contract  embodied  in  a  written 
oiler  and  acceptance,  but  on  the  contract  implied  from  delivery  of 
goods  and  their  acceptance.     All  the  facts  were  found  in  favour 
of  the  plaintiff.     The  crane  was  his  property,  and  the  Government 
were  so  informed,  after  delivery  and  before  payment.      There 
wa«  no  excuse  for  paying  Lycett.      The  only  possible  answers 
to  the  action  are  that  the  crane  was  not  the  plaintiff's,  or  that 
he  had  been  paid.      Lycett   was  agent  for  the  plaintiff  at  the 
only  time  which  was  material,  that  is  when  the  contract  was 
niade.     While  the  offer  was  unaccepted,  no  property  had  passed ; 
it  is  only  at  the  moment  of  acceptance  that  the  rights  of  the 
parties  are  to  be  considered.     The  contract  sued  upon  was  not 
made  until  the  crane  was  delivered,  and  at  that  time  the  property 
in  the  crane  was  undoubtedly  in  the  plaintiff.     This  was  not  a 
contract  in  which  personality  was  material,  and  the  purchaser 
having  accepted  the  crane  could  not  refuse  to  treat  the  plaintiff 
as  principal  after  notice  of  the  facts.     In  Keigkleyy  Maxsted  &  Co. 
V.  Darant  (2),  the  contract  sued  upon  was  executory,  and  it  may 
be  conceded  that,  if  that  were  the  case  here,  the  plaintiff  could  not 
have  compelled  the  Government  to  complete.     But  the  only  ques- 
tion here  is,  who  was  entitled  to  be  paid,  and  the  purchaser  cannot 
be  heard  to  say  that  the  person,  who  is  admittedly  the  owner,  is 
not  the  proper  person  to  be  paid.      If  the  delivery  was  made 
I      without  his  authority  he  could  demand  his  goods  and  sue  for 
eonversion,  or  waive  the  tort  and  recover  the  price.   The  Govern- 
in  (1905)  5.  S.R.  (X.S.W.),  304.  (2)  (1901)  A.C.,  240. 
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H.  C.  OF  A.  ment  might  then  hand  the  goods  back,  but  they  could  not  keep 

,^^\       them  and  refuse  to  pay  the  owner.     If,  on  the  other  hand,  the 

MoosEY      delivery  was  made  with  authority,  the  purchaser  cannot,  after 

Williams.    ^^^^^^  ^^  ^^^  a-g^nicy,  pay  anybody  but  the  owner  or  some  person 

authorized  to  receive  payment  for  him.     There  is  no  escape  from 

this  dilemma,  and,  as  it  is  clear  on  the  evidence  that  Lycett  had 
no  authority  to  receive  the  money,  and  never  handed  it  over  to 
his  principal,  the  Government  must  pay  again. 

Moreover,  there  is  a  complete  cause  of  action  on  an  account 
stated  on  the  documents  put  in  evidence.  There  was  no  defence 
of  non-delivery  or  excessive  price  or  that  the  plaintiff  was  not  the 
proper  person  to  receive  the  money.  On  that  ground  alone  the 
verdict  can  be  sustained. 

Gullen  K.C.  (with  Pedei\\  for  the  respondent.  The  appellant 
must  fail  unless  he  can  establish  that  the  case  comes  within  the 
class  of  cases  in  which  an  agent,  acting  on  instructions  from  a 
principal,  makes  a  contract  in  his  own  name.  The  evidence  only 
discloses  that  the  plaintiff,  on  being  informed  by  Lycett  that  he 
had  arranged  to  buy  the  crane  from  the  owner,  agreed  to  finance 
Lycett,  but  gave  no  instructions  to  him  to  deal  as  his  agent. 
There  was  no  evidence  to  support  the  jury's  finding  as  to  agency. 
There  w«is,  at  the  utmost,  evidence  of  an  equitable  assignment  by 
Lycett  to  the  plaintiff,  but  it  was  clear  that  the  plaintiff  thought 
that  the  sale  to  the  Government  had  already  been  made. 

[Griffith  C.J. — Why  was  there  not  an  application  for  a  non- 
suit ?] 

Possibly  there  should  have  been,  but  the  point  may  be  relied 
upon  now.     The  question  of  agency  was  argued. 

[Oordoii  K.C.  referred  to  the  shorthand  note  of  the  Judges 
summing  up.] 

That  is  not  part  of  the  record  and  should  not  be  used. 

[Griffith  C.J. — It  may  be  looked  at.  We  often  look  at  such 
a  note  in  order  to  see  what  were  the  points  really  in  issue  at  the 
trial.  We  are  entitled  to  inform  ourselves  in  any  way  we  please, 
by  consulting  the  Judge  who  presided  or  otherwise.] 

The  crane  having  been  already  offered  for  sale,  the  appellant 
could   not   have   been   the    person   who   sold.      Anything   that 
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happened  after  the  offer  could  not  confer  contractual  rights  on   ^-  ^-  ^'  -^• 
the  person  who  intervened  as  against  the  purchaser,  or  vice  versa,       ^^^ 
The  appellant  could  have  refused  to  deliver  the  crane.     There      Moone? 
could  be  no  ratification  so  as  to  bind  the  appellant  to  the  pur-    Williams. 

chaser:  Keighley,  Maxsted  and  Co,  v.  Durant  (1).     If  a  contract       

is  to  be  implied  from  delivery  and  acceptance  it  is  a  contract  with 
Lycett,  not  with  the  appellant  The  jury's  answer  to  the  fourth 
question  rebuts  any  implication  of  a  contract  to  pay  the  appellant, 
such  as  would  entitle  him  to  sue  on  the  indebitatus  count.  The 
rule  as  to  waiving  the  tort  and  suing  in  assumpsit  does  not 
apply,  because  there  was  no  element  of  wrong  in  the  retention  of 
the  goods.  They  were  never  demanded.  Claiming  the  money 
did  not  indicate  to  the  purchaser  that  the  claimant  was  the 
owner.  There  was  no  other  evidence  of  notice  of  his  claim.  In 
order  to  establish  conversion  or  indebitatus  assumpsit  he  must 
prove  that  the  Government  kept  his  goods  knowing  them  to  be 
his,  and  he  has  failed  to  do  so.  He  was  therefore  estopped  from 
asserting  his  claim  afterwards,  because  he  allowed  Lycett  to  deal 
with  the  goods  as  his  own  until  after  payment. 

[Griffith  C.J.  referred  to  Russell  v.  Bell  (2) ;  Marsh  v.  Keat- 
ing  (3).] 

There  must  be  an  element  of  wrong.  The  implied  promise  to 
pay  in  such  cases  is  qicasi  ex  contractu,  as  against  conscience:  Moses 
V.  Macpherlan  (4).  There  was  neither  agency  nor  tort  in  this  case, 
but  a  mere  arrangement  to  allow  Lycett  to  deliver  the  goods  to 
cany  out  a  contract  that  he  had  made  on  his  own  behalf.  The 
contract  of  agency,  if  there  was  any,  did  not  go  beyond  the 
delivery  of  the  crane ;  it  did  not  authorize  Lycett  to  bind  the 
appellant  by  a  contract.  The  intervention  of  the  appellant  did 
not  prevent  the  Government  from  treating  Lycett  as  principal, 
because,  at  the  time  when  the  contract  was  made,  there  was  no 
agency.  There  can  be  no  ratification  unless  there  has  previously 
been  some  act  done  by  the  agent  as  an  agent. 

[Griffith  C.J. — Does  that  make  any  difference  except  to  this 
«tent,  that  the  owner  could  not  sue  upon  the  contract  while 

|l)  (1901)  A.C.,  240.  (3)  1  Bing.,  N.C.,  198. 

(2)  10  M.  &  W.,  340.  (4)  2  Burr.,  1005. 
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H.  C.  OF  A.  executory  ?     But  can  he  not  sue  for  the  price  when  his  property 
is  taken  and  kept  after  notice  of  his  ownership  ?] 
MooNEY         That  was  not  put  to  the  jury.     They  were  not  dealing  with 
Williams.    ^^^  implied  contract  on  which  the  appellant  now  relies,  and  their 

finding  had  no  reference  to  it.     It  was  the  executory  contract  to 

which  attention  was  directed  at  the  trial. 

[Griffith  C.J. — Was  not. the  position  this,  that  the  executory 
contract  became  merged  in  the  executed  contract  ?] 

There  was  no  unambiguous  evidence  of  that.  On  the  evidence 
the  appellant  might  either  have  been  claiming  to  be  paid  as 
owner,  or  because  Lycett  was  the  owner  and  for  some  reason  or 
or  other  the  appellant  was  entitled  to  the  money.  There  was 
therefore  no  evidence  to  support  the  findings  of  the  jury.  [He 
referred  to  Wakelin  v.  London  and  South-Western  Railivay  Co, 
(1) ;  Rydsr  v.  Woinbwell  (2) ;  Hiddle  v.  National  Fire  and 
Mamne  Insurance  Co,  of  New  Zealand  (3).]  When  an  undisclosed 
principal  alleges  agency  he  must  unequivocally  establish  it :  Sims 
v.  Bond  (4).  He  must  show  that  the  purchaser  had  an  oppor- 
tunity of  exercising  his  option  of  affirming  or  disaffirming  the  sale 
after  notice  of  the  ownership :  Bullen  and  Leake,  3rd  ed.,  p.  38 ; 
Boston  Ice  Co.  v.  Potter  (5).  Any  alteration  in  the  capacity  in 
which  the  offeror  is  acting  is  a  change  in  the  nature  of  the  offer 
which  should  be  brought  to  the  notice  of  the  person  to  whom  the 
offer  is  made,  before  acceptance  :  Henthom  v.  Fraser  (6). 

As  to  the  claim  on  accounts  stated,  there  was  no  such  account 
stated  and  agreed  to  by  the  Government,  as  would  entitle  the 
plaintiff  to  sue  upon  it. 

[Griffith  C.J.  referred  to  Boulton  v.  Jones  (7) ;  and  Benjamin 
on  SoAeSy  4th  ed.,  p.  378.] 

Cordon  K.C.,  in  reply.  The  contract  was  not  completed  until 
the  letter  of  19th  May,  because  the  terms  of  that  are  different 
from  the  terms  in  Lycett's  offer.  That  letter  therefore  waa  not 
an  acceptance,  but  a  new  offer,  and  at  that  date  Lycett  was  the 
appellant's  agent.      The  offer  was   accepted  by  delivery  of  the 

(1)  12  App.  Ca«.,  41,  at  p.  44.  (5)  25  Am.  Rep.,  9. 

(2)  L.R.,  4  Ex.,  32.  (6)  (1892)  2  Ch.,  27. 

(3)  (1896)  A,a.  372.  (7)  2  H.  &  N.,  564 ;  27  L.J.,  Ex., 

(4)  5B.  &  Ad.,  389.  117. 
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crane  by  Lycett  as  agent  for  the  appellant.    The  whole  contract  H.  C.  of  a. 

"vns  made  after  the  appointment  of  the  agent,  and  therefore  the       ^ '^ 

principal  was  entitled  to  intervene  before  payment.   The  evidence  mooney 

shows  beyond  doubt  that  he  did  so  on  23rd  July,  when  he  made  ^u^^jja 

his  claim  for  payment     He  did  not  hold  out  Lycett  as  his  agent       

to  receive  the  money,  or  do  anything  else  to  estop  him  from 
bringing  his  action  to  recover  it. 

The  judgment  of  the  Court  was  delivered  by : — 

Gbifftth  C.J.    In  this  case  there  has  been  an  equal  division  sepumber  is. 
of  opinion  amongst  the  learned  Judges  before  whom  the  matter 
has  come.     At  the  trial  Simpson  J.  thought  that,  certain  facts 
having  been  found  by  the  jury,  the  plaintiff  was  entitled  to  recover. 
When  the  matter  came  before  the  Full  Court  Cohen  J.,  was  of  the 
same  opinion,  but  the  other  two  learned  Judges,  Walker  J.  and 
Pring  J.,  held  that  the  plaintiff  had  failed  to  establish  his  case, 
and  made  the  rule  absolute  to  enter  a  verdict  for  the  defendant. 
The  facts  are  in  a  small  compass.     It  appears  that  one  Lycett 
in  April,  1902,  made  an  offer  to  sell  to  the  Government  of  New 
South  Wales  a  locomotive  crane  for  £235,  offering  to  make  some 
alterations  in  it  and  deliver  it  in  good  working  condition  within 
a  week  after  receipt  of  an  order.     At  that  time  the  crane  did  not 
belong  to  him.     Subsequently,  on  13th  May,  the  appellant  bought 
the  crane  and  authorized  Lycett  to  sell  it  to  the  Government. 
At  that  time  Lycett  had  informed  him  that  the  Government  were 
probable  buyers,  but  there  was  no  contract  in  existence  between 
Lycett  and  the  (Jovemment.     On  19th  May  the  Department  of 
Public  Works  sent  to  Lycett  an  order  in  these  terms:  "Please 
sapply  for  the  Central  Railway  Station,  c/o.  F.  H,  Small,  engineer- 
in-charge  steam  loco,  crane  as  quoted  £235,  to  be  delivered  or 
despatched  within  two  days  from  date."    That  was  not  an  accept- 
ance of  Lycett  8  offer.  At  that  time,  therefore,  there  was  no  contract 
between  the  partiea      It  may  be  regarded  as  a  qualified  accept- 
ance of  the  offer,  but  if  that  is  so,  it  was  equivalent  in  law  to  a 
new  offer  for  the  crane  on  altered  conditions.    This  was  accepted 
by  Lycett,  who  at  that  time  had  been  appointed  by  the  plaintiff 
aa  his  agent.     The  crane  was  delivered  in  accordance  with  the 
contract.     Now,  tl^e  question  for  consideration  is  whether  the 
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H.  C.  OF  A.  contract  was  made  by  Lycett  as  agent  for  an  undisclosed  prin- 

_i       dpal,  the  plaintiff,  or  on  his  own  behalf.     He  says  that  it  ^was 

MooNBT     made  on  his  own  behalf.     If  the  offer  which  he  made  on  his  own 

Williams.    ^^^^^  '^^^  '^^^^^  accepted  aimpliciter,  there  and  then,  the  plaintiff 

could  not  have  come  in  and  asked  to  be  made  a  party  to  that 

completed  contract,  on  the  ground  that  Lycett  had  after-wards 
agreed  to  accept  him  as  a  principal.     But  there  was  no  contract 
between  Lycett  and  the  Government  until  Lycett  had  become 
agent  for  the  plaintiff.  Under  those  circumstances  the  contract  was 
one  made  by  an  agent  acting  for  an  undisclosed  principal.     This 
is  a  very  ordinary  practice,  and  the  rule  to  be  applied  in  such  cases 
is  perfectly  well  known  and  settled,  that  the  principal  may  come 
in  and  claim  the  benefit  of  the  contract  subject  to  any  rights  that 
the  third  party  may  have  fiU3  against  the  agent.      No  question  of 
that  sort  arises  in  this  case.     The  learned  Judge  left  to  the  jury 
the  question  whether  the  contract  so  made  by  the  Government 
was  made  with  the  plaintiff  directly  or  through  his  agent  Lycett. 
The  jury  found  that  it  was,  and  that  the  plaintiff  had  delivered 
the  crane  and  had  done   nothing  to  estop   him    from  claiming 
payment  from  the  Government. 

The  only  question  considered  by  the  Full  Court  was  whether 
the  plaintiff  could  be  considered  a  party  to  the  contract  sued  on- 
They  held  that  he  could  not,  because  Lycett  was  not  acting  as  his 
agent  when  he  made  the  first  offer.  But  that  offer  was  not  a 
contract  and  it  was  not  accepted.  When  the  new  offer  was  made 
he  was  the  agent  for  the  plaintiff.  The  case  relied  on  by  the 
majority  of  the  Supreme  Court  has  therefore  no  application.  The 
contract  in  controversy  at  the  trial  was  that  arising  from  perform- 
ance of  the  request  made  by  the  Government  on  19th  May.  On  the 
evidence  that  was  the  first  day  on  which  any  contractual  relation- 
ship existed,  and  at  that  time,  as  the  jury  found,  Lycett  was  agent 
for  the  plaintiff.  There  was  a  conflict  of  evidence  on  the  point, 
and  the  jury  believed  that  of  the  plaintiff. 

The  only  other  question  is  whether  the  plaintiff  is  entitled  to 
be  paid.  Clearly  he  is,  unless  the  defendants  can  establish  that 
they  have  already  paid  him  or  someone  authorized  by  him  to 
receive  payment.  Before  payment  was  made  he  gave  notice  to 
the  Government  that  he  was  the  principal  and  that  Lycett  was 
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his  agent  in  making  the  contract.   He  sent  an  account  in  his  owii   H*  ^-  ®'  ^» 
name  on  an  ordinary  voucher,  attended  himself  at  the  Department, 
and  asked  for  the  money.     He  was  asked  how  he  would  like  the      Moonbt 
money  paid,  and  said  that  he  wished  it  paid  into  his  credit  at    Williams. 

the  C!ommercial  Bank  of  Sydney.     After  that,  however,  by  some       

mistake  the  Government  paid  the  money  to  Lycett.  The  conse- 
quence is  that,  having  paid  the  wrong  person,  they  must  pay  it 
over  again.  They  must  pay  the  person  who  was  the  principal 
when  the  contract  was  made,  of  which  fact  they  were  informed, 
and  it  is  no  answer  to  say  that  they  have  paid  the  agent. 

It  is  not  necessary  to  refer  to  the  other  interesting  points  raised 
in  the  discussion  of  the  case.  But  it  would  be  very  singular  if 
when  a  person,  whose  property  is  sold  by  his  consent,  informs  the 
purchaser  that  it  is  his  property  he  could  not,  in  the  absence  of 
any  special  circumstances  giving  the  purchaser  rights  as  against 
the  person  by  whom  the  sale  is  made,  recover  the  price  from  the 
purchaser.  It  is  not  necessary  to  refer  to  the  authorities  on  that 
point. 

We  are  therefore  of  the  opinion  that  the  learned  Judge  who 
presided  at  the  trial,  with  whom  Cohen  J.  agreed,  was  right,  and 
that  the  appeal  should  be  allowed  and  the  verdict  restored. 

Appeal  allowed  with  costs.  Order  appealed 
froTfi  discharged  with  costs,  Rtde  nisi 
discharged  with  costs.  Verdict  for  the 
plaintiff  restored. 

Solicitors  for  the  appellant :  Pigott  &  Stinson, 

Solicitor  for  the  respondent :    The  Crown  Solicitor  for  New 
Sovih  Wales. 

C.  A.  W. 
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HACK 


Appellant; 


AND 


THE  MINISTER  FOR  LANDS  \ 
(New  South  Wales).  J 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


H.  C.  OP  A. 

i9a5. 

Stdnet, 

Sept.  22,  23, 
29. 


Qrifllth  G.J., 

Barton  and 

(VOonnor  JJ. 


Crown  Lands  Act  {X.S.W.),  {Xo.  15  of  1903),  sec.  3,  suh-sec.  (a),  sec.  4  —  Lands 
exempt  from  conditional  purchase  wider  Crown  Lands  Act  of  1884 — Suburban 
and  jyoptdation  area — Set  apart  for  homettead  selection  under  Act  of  1895 — 
Available  for  additional  conditional  purchase — Implied  repeal. 

By  the  Crown  Lands  Acts  of  1884  and  18S9,  Crown  lands  in  suburban  or 
population  areas  were  exempt  from  conditional  purchase  except  when  set 
apart  for  that  purpose  by  the  Governor-in -Council. 

The  appellant  became  the  holder  of  a  residential  conditional  purchase  in  such 
an  area  whilst  it  was  temporarily  set  apart  for  such  selection.     Subsequently, 
when  the  area  had  ceased  to  be  so  available,  but  had  been  made  available  for 
homestead  selection  under  the  Croion  Lands  Act  of  1895,  the  appellant  applied 
for  an  additional  conditional  purchase  under  sec.  3,  sub-sec.  (a),  of  the  Crown 
Lands  Act  1903,  which  provides  that  the  holder  of  a  homestead  selection, 
settlement  lease,  or  conditional  purchase  may  apply  for  an  additional  holding 
of  the  same  class  of  tenure  lis  his  original  holding,  and  that,  subject  to  sec.  4 
of  that  Act,  land  shall  be  "available  for  the  purpose  of  any  such  application 
which  is  available  for  homestead  selection,  or  settlement  lease,  or  conditional 
purchase  or  conditional  lease,  whether  specifically  set  apart  for  that  form  of 
holding  or  not."     Sec.  4  provides  that  the  Minister  may  set  apart  areas  for 
conditional  holdings  of  any  of  these  classes,  or  for  original  holdings  of  any 
particular  class  or  classes  *'  to  the  exclusion  of  any  or  all  of  the  additional 
holdings  "   mentioned.      No  action  had  been  taken   by  the   Minister  under 
this  section  with  regard  to  the  area  in  question,  to  interfere  with  the  opera- 
tion of  sec.  3. 

Hfld^  that  it  was  not  necessary  that  the  area  in  which  an  additional  con- 
ditional purchase  was  applied  for  should  have  been  set  apart  exclusively  for 
that  particular  form  of  selection  under  sec.  4,  as  long  as  it  was  lawfully 
capable  of  being,  and  had  in  fact  been,  set  apart  for  any  of  the  forms  of  selec- 
tion mentioned  in  sec.  3,  sub-sec.  (a),  and  therefore,  that,  as  the  area  in  question 
had  in  fact  been  lawfully  set  apart  for  homestead  selection,  it  was  also  avail- 
able for  additional  conditional  purchase. 
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Per  O*0onw>r  J. :     Sub-sees.  iv.  and  vii.  of  sec.  21  of  the  Crown  Land*  Act    H.  C.  of  A. 
1884,  which  make  suburban  and  population  areas  exempt  from  conditional  1905. 

parchAae,  cannot  stand  consistently  with  giving  full  meaning  to  sec.  3  of  the  "•"  ^  ■"" 
Crouni  Lands  Act  1903,  and  therefore  must  be  taken  to  have  been  impliedly  Hack 
repealed.  Minister  for 

Decision  of  the  Supreme  Court,  MiniaUr  for  Lands  v.  Hack,  (1905)  5  S.R.  * 

(N.S.  W.),  124,  reversed,  and  that  of  the  Land  Appeal  Court  restored. 

Appeal,  from  a  decision  of  the  Supreme  Court. 

The  following  statement  of  the  facts,  and  of  the  sections  of  the 
variotis  Statutes  referred  to,  is  taken  from  the  judgment  of 
arijgUh  C.J. 

"  This  was  an  appeal  from  a  decision  of  the  Full  Court  allowing 
an  appeal  from  the  Land  Appeal  Court  on  a  case  stated  under  the 
Crmvn  Laniis  Act   1889.     The  appellant  was  the  holder  of  a 
residential  conditional  purchase  within  an  area  called  the  Suburban 
and  Population  Boundaries  of  the  City   of  Armidale.      Under 
the  Crown  Lands  Act  1884,  sec.  21,  sub-sees.  iv.  and  vii.,  such 
lands  were  declared  to  be  exempt  from,  i.e.,  not  available  for 
conditional  purchase.     By  the  Grown  Lands  Act  1889  (sec.  18), 
however,  the  Govemor-in-Council  was  empowered  by  notification 
in  the  Gazette  to  set  apart  land  within  suburban  or  population 
boundaries  as  special  areas,  which  should  thereupon  be  available 
for  conditional   purchase  on   special   conditions  to  be  notified. 
Such  a  notification  had  been  published  with  regard  to  the  area  in 
question,  but  had  been  withdrawn  after  the  appellant  had  acquired 
his  conditional  purchase.     By  the  Grown  Lands  Act  1895  two 
new  forms  of  settlement  were  introduced,  called  homestead  selec- 
tion and  settlement  lease.     Sec.  10  of  that  Act  empowered  the 
Governor  by  notification  in  the  Gazette  to  "  set  apart "  Crown 
lands  for  holdings  of  kinds  to  be  specified  in  the  notification,  in 
which  case  the  land  was  in  general  not  to  be  available  for  applica- 
tions for  holdings  of  any  other  kind.     Sec.  13  of  the  same  Act 
provided  for  setting  apart  land  for  homestead  selections  alone, 
and  sec.  24  for  setting  apart  land  for  settlement  leases  alone. 
Under  these  Acts,  therefore,  land  in  order  to  be  available  for 
homestead  selections  or  settlement  leases,  must  have  been  set  apart 
for  those  purposes.     With  regard  to  conditional  purchases,  the 
setting  apart  was  not  always  necessary,  but  it  was  necessary  in 
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H.  C.  OF  A.    the  case  of  conditional  purchases  within  suburban  or  population 

^ •        boundaries.     Then  came  the  Act  of  1903,  on  which  the  question 

Hack        for  decision  arises.     Sec.  3  of  that  Act  is  as  follows : — 

M,..s?EK.oK      '  The  holder  Of- 

Lands.  *  any  homestead  selection ;  or 

'  any  settlement  lease ;  or 

'  any  original  conditional  purchase,  other  than  the  holder  of  a 
non-residential  conditional  purchase ; 

'  may  make  application  as  prescribed,  and  accompanied  by  such 
provisional  deposit  as  may  be  prescribed,  for  additional  land,  to 
be  held  by  him  as  an  additional  holding  under  the  same  class  of 
tenure  (except  that  the  holder  of  an  original  or  additional  con- 
ditional purchase  may  apply  for  a  conditional  lease,  subject  to 
the  limitation  of  section  twenty -six  of  the  Crown  Lands  Act  of 
1889),  as  that  under  which  he  holds  the  land  by  virtue  of  which 

he  applies. 

*  (a)  Subject  to  the  provisions  of  section  four  of  this  Act, 

land  shall  be  available  for  the  purpose  of  any  such 
application  which  is  available  for  homestead  selection 
or  settlement  lease,  or  conditional  purchase  or  con- 
ditional lease,  whether  specifically  set  apart  for  the 
class  of  holding  applied  for  or  not.* 
"  Section  4  is  as  follows : — 

*  Notwithstanding  anything  to  the  contrary  in  the  Principal 
Acts,  the  Minister  may,  by  notification  in  the  Gazettey  set  apart 
areas  (to  become  available  on  and  after  such  dates  as  may  be 
specified)  for  additional  conditional  purchases  or  conditional  leases, 
or  additional  homestead  selections  or  additional  settlement  leases 
(whether  for  one  or  more  of  such  additional  holdings),  at  such 
rents,  capital  values,  or  prices  whether  above,  below,  or  at  one 
pound  per  acre,  as  may  be  specified  in  the  notification  aforesaid, 
and  may  in  a  similar  manner  set  apart  areas  for  any  original 
holdings  to  the  exclusion  of  any  or  all  of  the  additional  holdings 
herein  mentioned.' 

"  The  term  *  set  apart '  used  in  these  sections  must  be  read  as 
bearing  the  same  meaning  as  in  the  Acts  of  1889  and  1895. 

"  Soon  after  the  Act  of  1903  came  into  operation,  the  appellant 
applied  for  an  additional  conditional  purchase  within  the  area  in 
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question,  which  had  been  duly  set  apart  for  homestead  selection.   H.  C.  of  a. 
On  the  question  being  raised  before  the  Local  Land  Board  whether  ^' 

the  land  was  available  for  additional  conditional  purchase,  they       hacu: 
referred  it  to  the  Land  Appeal  Court,  who  held  that  the  land  was  ^lyisTgRpoR 
80  available.     That  Court  thought  that  sec.  4  of  the  Act  of  1903      Laxm. 
had  no  bearing  on  the  matter.     On  appeal,  the  Supreme  Court 
reversed  their  decision,  being  of  opinion  that  sec.  4  imposed  a 
condition  precedent  which  must  be  fulfilled  before  the  right  con- 
ferred by  sec.  3  could  be  exercised :  The  Minister  for  Lands  v. 
J?acJt  (1)." 

The  present  appellant  was  not  represented  on  the  argument 
before  the  Supreme  Court. 

It  was  from  the  above  decision  that  the  present  appeal  waa 
brought. 

Pike,  for  the  appellant.     Sub-sec  (a)  of  sec  3  of  the  Act  of 
1903  is,  in  effect,  a  repeal  of  sec.  10  of  the  Act  of  1895,  making  it 
no  longer  necessary  that  Crown  lands,  in  order  to  be  available 
for  any  one  of  the  several  forms  of  selection  there  mentioned, 
should  have  been  previously  set  apart  for  that  particular  purpose. 
The  result  is  that  lands  which  have  been  made  available  for  any 
of  these  purposes  are  available  not  only  for  that,  but  for  any  of  the 
others.   [He  referred  to  sec  21,  sub-sees.  iv.  and  vii.  of  the  Grown 
Lands  Act  1884,  and  sees.  10  and  13  of  that  of  1895.]   Sec.  4  of  the 
Act  of  1903  has  no  bearing  on  this  point.    It  was  relied  upon  by  the 
Sapreme  Court  in  their  judgment,  but  no  argument  was  addressed 
to  them  upon  it  by  either  side.     That  section  merely  gives  power 
to  the  Minister  to  set  apart  areas  exclusively  for  certain  purposes, 
either  for  original  or  for  additional  holdings,  but  it  is  quite  con- 
sistent with  the  construction  suggested  for  sec.  3,  sub-sec.  (a). 
Areas  that  have  been  made  available  for  one  form  of  selection 
will  be  available  for  all,  under  the  latter  sub-section,  unless  the 
Minister  has  exercised  the  power  conferred  upon  him  by  sec.  4. 
[He  referred  also  to  In  re  Rixon  (2) ;  sec.  3,  sub-sees,  (d)  (e)  and 
(i)  of  the  Crown  Lands  Act  1903,  and  sec.  20  of  the  Act  of  1895.] 
Sob-sec.  (a)  cannot  be  read  reddendo  singula  singidis,  because  it 
provides  that   the   lands  shall  be  available  for  the  purpose  of 

(1)  (1905)  5  S.R.  (N.S.W.),  124.  (2)  U  N.S.VV.  W.N..  37. 
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^^       "  any  "  such  application,  that  is,  any  of   the   several  forms  of 

, ^^       tenure  already  mentioned.     The  section  practically  does   away 

Hack        with  the  three  cardinal  principles  of  selection  contained  in  the 

MiNisTEK  FOR  earlier  Acts,  viz.  (1)  limitation  of  area  of  selection,  (2)  necessity 

^^^^'       for  additional  holdings  to  adjoin  the  original,  and  (8)  restrictions 

of  certain   areas   to   certain   specific   forms   of   selection.       [He 

referred  to  Minister  for  Lands  v.  Harrington  (1).] 

Hanbury  Davies  {Pilcher  K.C.  with  him),  for  the  respondent 
Up  to  the  beginning  of  1904  these  lands  were  exempt  from  condi- 
tional purchase  by  virtue  of  sec.  21  sub-sees.  iv.  and  vii.  of  the  Act 
of  1884,  and  also  as  being  set  apart  for  homestead  selection,  under 
the  Act  of  1895.  The  appellant  therefore  has  to  show  that  the 
bar  to  selection  has  been  removed.  In  order  to  do  that  he  must 
show  that  sec.  21  of  the  Act  of  1884  has  been  repealed,  expressly 
or  impliedly,  because  some  of  the  exemptions  prescribed  in  that 
section  would  clearly  apply  unless  removed  by  subsequent  legisla- 
tion. There  has  admittedly  been  no  express  repeal,  and  there  is 
no  real  inconsistency  between  sec.  3  of  the  Act  of  1903,  and 
the  earlier  Acts,  which  will  necessitate  that  section  being  read  as 
an  implied  repeal.  The  presumption  is  against  any  such  repeal, 
because,  in  this  Statute,  whenever  the  legislature  intended  to 
repeal  earlier  enactments  they  did  so  expressly,  and  they  are  not 
likely  to  have  overlooked  earlier  legislation  on  the  same  subject. 
All  the  Acts  are,  if  possible,  to  be  read  together  as  one  code, 
KiUner  v.  Phillijys  (2),  and  construed  so  as  to  avoid  inconsistency. 
Sec.  21  of  the  Act  of  1884  and  sec.  3,  sub-sec.  {a)  of  the  Act  of 
1903  may  be  read  together,  if  the  latter  is  construed  in  the  way 
contended  for  by  the  respondent.  When  the  land  Was  set  apart 
under  sees.  10  and  13  for  homestead  selection,  all  prior  reserva- 
tions or  dedications  were  preserved.  They  therefore  still  remained 
under  sec.  21  of  the  Act  of  1884.  [He  referred  to  In  re  Rixon 
(3).]  That  being  so,  they  were  not  available  for  conditional 
purchase.  Sec.  3,  sub-sec.  (a)  must  be  read  distributively,  to 
avoid  inconsistency;  the  application  for  an  additional  holding 
must  be  made  in  respect  of  land  set  apart   for  that  form  of 

(I)  (1899)  A.C.,  408.  (2)  (1891)  2  Q.B.,  267.  at  p.  271. 

(3)  14  N.S.W.  W.N.,  37. 
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holding.     The  Court  will  not  hold  that  such  a  radical  change  in  ^'  ^-  ^'  ^ 
the  law,  as  the  appellant  suggests,  has  been  made  by  implication,       ^^^ 
when  another  construction   is   possible  which   does  away  with       hack 
the  inconsistency.      [He  referred    to   Broom's   Legal   ^cia;i?ns,  l^jj^^jg^gj^P^j^ 
8ub.   "  Repeals."]     Sec.  4  is  not  the   basis   of   the   respondent's      Lands. 
contention,  though  it  supplies  an  argument  in  that  it  is  more 
easily  understood  when  the  respondent's  construction  is  placed 
upon  sec.  3,  than  when  that  section  is  read  in  the  way  contended 
for  by  the  appellant.      The  appellant  is  not  entitled  to  succeed 
simply    because    the    Supreme    Court   has    given    a   wrong   or 
insufficient  reason  for  its  decision.     The  appeal  is  against  the 
decision,  not  against  the  reasons. 

[He  proposed  to  argue  that  the  appellant  was  disentitled  from 
making  an  application  for  an  additional  conditional  purchase,  on 
other  grounds,  as  to  w^hich  no  question  had  been  submitted  in  the 
special  case,  but  the  Court  refused  to  allow  argument  on  any 
points  other  than  that  submitted,  that  is,  whether  the  area  in 
question  was  available  for  conditional  purchase.] 

Pike,  in  reply,  referred  to  sec.  4  of  the  Act  No.  51  of  1899,  and 
Hurdcastle,  Interpretation  of  Statutes,  2nd  ed.,  p.  376,  sub. 
"  Implied  Repeal,"  and  to  the  same  volume,  p.  76,  on  the  question 
as  to  interpretation  of  words  clear  in  themselves. 

Cur.  adv.  vult 

The  following  judgments  were  read. 

Griffith  C.J.     [His  Honor,  having  stated  the  facts,  and  read  September  29. 
the  various  sections  as  already  set  out,  proceeded]  : 

With  great  respect  for  the  opinion  of  the  learned  Judges,  it 
appears  to  me  that  the  words  in  sec.  3  of  the  Act  of  1903  "  subject 
to  the  provisions  of  sec.  4 "  are  used  to  introduce  a  restriction 
upon  the  rights  which  would  otherwise  arise  under  sec  3,  and  do 
not  impose  a  condition  precedent  to  their  coming  into  existence. 
The  exercise  of  the  powers  conferred  on  the  Minister  by  sec.  4 
might  clearly  operate  as  such  a  restriction.  Before  us  it  was 
contended  that  at  the  time  of  the  passing  of  the  Act  of  1903 
there  were  two  bars  to  conditional  purchase  within  such  an  area ; 
(1)  that  imposed  by  the  Act  of  1884  sec.  21  (iv.)  (vii.\  and  (2)  the 
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H.  C.  OF  A.  fa^t   that   the   land   was  available   exclusively   for     homestead 

1905 

^^'        selection,  and  that  the  first  of  these  bars  was  still  unrepealed. 
Hack  But,  although  the  provisions  of  sec.  21  (iv.)  (vii.)  have  not  been 

MiKisTBR  FOR  ^^ressly  repealed,  the  bar  or  prohibition  which  they  imposed       | 
Lands.       ^g^  been  conditionally  or  potentially  removed  by  the    Act  of 
Orifflth  C.J.     1 889,  so  that  the  actual  bar  was  only  the  absence  of  a  subsisting 
notification  under  that  Act. 

I  proceed  to  examine  sub-sec.  (a)  of  sec.  3  of  the  Act  of  1903 
from  this  point  of  view.     It  must  be  remembered  that  at  the  time 
of  the  passing  of  that  Act  "  land  available  for  homestead  selection 
or   settlement   lease"  meant  land  which   had  been  exclusively 
dedicated  for  those  purposes  respectively,  since  it  could  not  under 
the  existing  law  have  become  available  in  any  other  manner. 
On  the  other  hand,  land  available  for  conditional  purchase  or 
conditional  lease  Included  land  set  apart  (whether  exclusively  or 
not)  under  the  Act  of  1889,  and  all  other  lands   which    were 
available  for  conditional  purchase  or  conditional  lease  without 
such  special  dedication.     Substituting  these  definitions  and  trans- 
posing, sub-sec.  (a)  will  read :  "  Subject  &c.  land  which  has  been 
dedicated  exclusively  for  homestead  selection  or  settlement  lease, 
or  which  is  available  for  conditional  purchase  or  conditional  lease, 
shall  be  available  for  the  purpose  of  any  such  application  (i.e.  for 
an  additional  holding),  whether  it  has  been  dedicated  exclusively 
for  the  class  of  holding  applied  for  or  not."    The  general  intention 
of  the  provision,  so  read,  appears  to  be  that  land  which  has  been 
made  available  for  any  one  of  these  three  classes  of  selection  shall 
be  available  for  the  others.    If  the  section  is  read  distributively,  the 
words  "  whether  &c."  would  be  nugatory  as  referring  to  home- 
stead selections  and  settlement  leases,  since  the  land  must  neces- 
sarily have  been  dedicated  for  those  purposes   exclusively,  and 
would  be  idle  as  referring  to  conditional  purchases   and    con- 
ditional le€U3es,  since,  if  land  is  available  for  one  purpose,  it  is 
immaterial  whether  it  is  also  available  for  another.     This  dis- 
tributive construction  is,  therefore,  inadmissible. 

The  words  "  whether  &c."  suggest  that  the  legislature  had  in 
contemplation  land  which  could  by  law  be  dedicated,  but  might 
not  have  been  in  fact  dedicated,  exclusively  or  otherwise,  for  the 
class   of   holding   applied   for.     In   my   opinion   they  import  a 
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distinct  reference  to  the  Acts  of   1889  and  1895,  which   made   H.  C.  ofA. 

specific  provision  for  setting  apart  areas,  including  areas  such  as       ^ '^ 

that  now  in  question,  for  the  various  forms  of  selection.     In  the       Hack 
present  case  the  power  to  set  the  land  apart  still  remained  in  mihi3tbhipor 
existence,  though  its  exercise  was  in  abeyance.  Lands. 

I  think  that  the  true  construction  of  sub-sec.  (a)  is  that  it  Griffith  c.j. 
dispenses  with  the  necessity  of  prior  notification  in  all  the  cases 
mentioned,  and  consequently  that,  in  every  case  in  which  land 
could  have  been  lawfully  set  apart  for  a  particular  form  of 
selection,  although  under  the  existing  law  it  must,  if  so  set  apart, 
have  been  set  apart  for  that  form  exclusively,  it  was  to  be  avail- 
able for  that  form  of  selection,  provided  that  it  was  in  fact  and 
law  available  for  one  of  the  other  specified  forms.  It  follows  that, 
as  the  land  in  question  might,  under  the  Act  of  1889,  have  been 
made  available  for  conditional  purchase,  and  it  was  in  fact  and 
law  available  for  homestead  selection,  it  became  available  for 
additional  conditional  purchase.  The  decision  of  the  Supreme 
Court  must  therefore  be  reversed,  and  the  decision  of  the  Land 
Appeal  Court  restored. 

Barton  J.     Under  the  Crc/wn  Lands  Act  1884,  sec.  4,  the  term 
•*  Population  Boundaries  "  includes  lands  within  areas  bounded  by 
lines  bearing  north,  east,  south  and  west  as  defined  by  proclama- 
tion in  the  Gazette,  and  distant  not  more  than  ten  miles  from  the 
nearest  boundary  of  any  city,  town,  or  village.     The  same  Act 
exempts  from  conditional  purchase  under  Part  III.  thereof  {inter 
dia)  lands  reserved  or  set  apart  for  town  or  suburban  lands  or  for 
village  sites,  and  lands  within  population  areas  as  above  defined. 
[See  21,  sub-sees,  (iv.)  and  (vii.)  ].     Sec.  18  of  the  Act  of  1889 
gives  power  to  the  Governor  in  Council  to  proclaim  and  set  apart 
by  notification  in  the  Gazette,  any  lands  within  the  suburban  or 
population  boundaries  or  population  areas  of  any  cities,  towns,  or 
villages.     Such  lands  (without  cancellation  or  revocation  of  such 
boimdaries  or  areas)  are,  notwithstanding  anything  to  the  con- 
trary in  the  principal  Act,  to  be  open  to  conditional  purchase. 
Under  this  section  certain  lands  within  the  suburban  and  popula- 
tion boundaries  of  the  City  of  Armidale  were,  on  the  10th  of 

March,  1900,  set  apart  by  Gazette  notification  as  a  "  special  area  " 
VOL.  m.  2 
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H.  C.  OF  A.  for  conditional  purchase,  and  under  the  terms  of  the  notification 
]^       the  appellant,  on  the  30th  of   May,  1901,   took  up  within  the 
Hack       special  area  an  original  conditional  purchase  of  20  acres  2  roods 
MiNisTiBRroR  ^  perch,  and  on  the  25th  of  June,  1903,  he  took  up  an  additional 
Lands.      conditional  purchase  of  32  acres.     The  Act  of  1895  provided  for 
Barton  J.      the  classificatiou  of  Crown  lands ;  and  that  this  might  be  properly 
done,  the  Governor  in  (Council  was  by  sec.  10  empowered  to  notify 
in  the  Gazette  that  the  Crown  lands  in  any  tract  or  ai*ea  described 
in  the  notification  should  be  set  apart  for  holdings  of  the  kinds 
specified  whether  by  way  of  purchase,  lease,  or  otherwise.      No 
lands  within  any  such  tract  or  area  were,  after  the  notification,  to 
be  available  to  satisfy  applications  for  holdings  of  any  kind  other 
than  the  kind  specified.      The  same  Act  made  provisions  for  new 
kinds  of  holdings,  among  them  homestead  selections  and  settle- 
ment leases,  and  sees.  13  and  24  provided  for  the  setting  apart 
of  tracts  of  Crown  lands  for  the  purposes   of  these   holdings 
respectively,  subject  to  the  provisions  of  and  under  the  powers 
conferred  by  sec.  10 ;  that  is,  within  the  areas  classitied  under  the 
last-mentioned  section.     Under  the  two  sections  mentioned,  cer- 
tain lands  were,  by  Gazette  notifications  of  the  8th  December, 
1897,  and  the  5th  July,  1899,  set  apart  for  homestead  selections. 
Some  of  these  lands  had  been  included  in  special  areas,  since 
revoked  ;  and  they  were  also  within  the  suburban  and  population 
areas  of  the  City  of  Armidale.    In  December,  1903,  the  land  laws 
were  fuither  amended  by  an  Act  which  took  effect  on  the  1st  of 
January,  1904.     Its  third  section  provided  [His  Honor  read  sub- 
sec,  (a)  of  that  section.]   Endeavouring  to  share  in  the  advantages 
offered  by   this  enactment,   the  appellant,   as  the  holder  of  an 
original  conditional  purchase,  applied  on  the  7th  of  January,  1904, 
for  an  additional  conditional  purchase  of  64  i  acres  and  a  con- 
ditional lease  of  160  acres,  both  within  the  limits  of  tlie  lands 
which  had  been  set  apart  for  homestead  selection  by  the    two 
Gazettes  of  December,  1897,  and  July,  1899. 

These  applications  came  before  the  Local  Land  Board  at  Armi- 
dale, and  being  in  doubt  whether  they  could  lawfully  confirm  to 
the  appellant  the  lands  he  had  applied  for  as  last  mentioned,  they 
duly  referred  to  the  Land  Appeal  Court  the  question  whetlier  the 
land  applied  for  by  way  of  additional  conditional  purchase  and 
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conditional  lease  was  available  for  the  applications.     The  Land   H.  C.  ot  A. 
Appeal  Court  decided  that  the  lands  were  so  available.     A  special       ^^* 
case  on  appeal  was  stated  to  the  Supreme  Court,  to  whom  the       hack 
following  question  was  submitted  for  decision  : —  Mimsterfob 

"  Are  lands  which  have  been  notified  as  available  for  homestead      Lauds. 
selection  thereby  available  also  for  additional  conditional  purchase      parton  j. 
and  conditional  lease  under  the  provisions  of  the  Crown  Lands 
Acts,  notwithstanding  that  such  lands   are   situate  within  the 
suburban  or  population  boundaries  or  population  area  of  a  city, 
town  or  village  ? " 

The  matter  was  argued  before  the  Full  Court,  who  returned 
the  following  answer : — 

"  No,  unless  and  until  the  notification  referred  to  in  sec.  4  has 
been  issued." 

The  appeal  was  therefore  allowed  with  costs.  It  may  be  men- 
tioned that  the  then  respondent,  now  appellant,  did  not  appear 
on  the  hearing  of  the  special  case,  while  the  case  has  been  argued 
exhaustively  on  both  sides  before  us. 

Sec  4  of  the  Act  of  1903  empowers  the  Minister,  "  notwith- 
standing anything  to  the  contrary  in  the  Principal  Acts,"  to  set 
apart,  by  Gazette  notification,  "  areas  (to  become  available  on  and 
after  such  dates  as  may  be  specified)  for  additional  conditional 
purchases  or  conditional  leases,  or  additional  homestead  selections 
or  additional  settlement  leases  (whether  for  one  or  more  of  such 
additional  holdings),  at  such  rents,  capital  values,  or  prices 
whether  alx^e,  below,  or  at  one  pound  per  acre,  as  may  be 
specified  in  the  notification,"  and  it  further  empowers  the  Minister 
to  set  apart  in  a  similar  manner  "  areas  for  any  original  holdings 
to  the  exclusion  of  all  or  any  of  the  additional  holdings  therein 
mentioned." 

1  am  of  opinion  that  the  question  to  be  answered  under  this 
special  case  is  not  afiected  by  anything  in  sea  4.  Any  land  which 
on  the  1st  of  January,  1904,  was  available  for  homestead  selection, 
settlement  lease,  or  conditional  purchase  or  conditional  lease,  and 
4ny  land  which  might  afterwards  become  so  available,  was  open 
to  application  for  the  purpose  of  any  of  the  additional  holdings 
nwde  procurable  by  sec.  3.  Under  that  section,  therefore,  an 
applicant  might  not  only  obtain  an  additional  holding,  out  of 
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H.  C.  OF  A.   lands  which  the  Minister  might  under  sec.  4  set  apart  for  such 
holdings,  but  he  had  within  his  range  of  choice  lands  which  ^v^ere 
Hack       already  available  for  the  purposes  of  sec.  3,  or  which  might  become 
MiNisTEBFOB  ^  available,  irrespective  of  any  action  of  the  Minister  under  sec.  4. 
Lands.       Such  action  might  and,  if  taken  under  the  first  branch  of  sec.  4, 
Barton  J.      would  add  to  the  lands  available  for  the  purposes  of  sec  3.     But 
the  mere  existence  of  the  power  in  the  Minister  to  add  to  the 
lands  available  could  not  operate  to  prevent  applicants   from 
having  the  advantage  of  the  special  statutory  permission  given 
them  by  sec.  3.     The  second  branch  of  sec.  4,  however,  gives  the 
Minister  power  "  to  set  apart  areas  for  any  original  holdings  to 
the  exclusion  of  any  or  all  of  the  additional  holdings "  in  that 
section  mentioned,  and  the  additional  holdings  there  mentioned 
are  of  the  same  classes  as  those  mentioned  in  sec.  3.    I  think  it  is 
to  this  power  of  the  Minister  to  provide  for  original  holdings,  to 
the  exclusion  of  additional  holdings,  that  the  words  "  subject  to 
the  provisions  of  sec.  4  of  this  Act,"  which  we  find  at  the  head  of 
sub-sec.  (a)  of  sec.  3,  naturally  and  properly  refer.     The  Minister 
has  not  taken  any  action  under  sec.  4  which  would  interfere  with 
the  operation  of  sec.  3. 

Were  tlien  the  lands,  notified  as  set  apart  for  homestead  selec- 
tion by  the  Gazettes  of  December,  1897,  and  July,  1899,  made 
available  by  the  Act  of  1903,  sec.  3,  for  the  purpose  of  such 
additional  holdings  as  the  additional  conditional  purchase  and 
conditional  lease  for  which  the  appellant  applied  on  the  7th  of 
January,  1904  ? 

Following  the  terms  of  the  section,  the  appellant  urged  that,  at 
the  time  of  his  application,  he  was  the  holder  of  an  original  con- 
ditional purchase,  a  residential  one  ;  the  applications  for  additional 
holdings,  save  that  the  conditional  lease  was  within  the  prescribed 
exception,  were  "  under  the  same  class  of  tenure  as  that  under 
which  he  held  the  land  by  virtue  of  which  he  applied  " ;  the  land 
was  "  available  for  homestead  selection."  What  was  there  against 
the  application  ? 

Confining  the  objections  within  the  limits  of  the  special  case, 
they  resolved  themselves  into  two. 

The  first  was  upon  these  words  :  "  Land  shall  be  available  for 
the  purpose  of  any  such  application  which  is  available  for  home- 
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stead  selection  or  settlement  lease,  or  conditional  purchase  or   ^'  ^*  ®'  ^• 

conditional  lease."   [Sec.  3  (a).]    It  is  said  that  these  words  should 

be  construed  reddendo  singula  singulisy  so  that  lands  available  for        Hack 

homestead  selection  should  be  open  by  way  of  additional  holding  minister  for 

to  homestead  selectors  only,  and  so  on.     Under  this  construction      Lands. 

the  appellant's  application  would  be  defeated,  for  as  an  original      Barton  j. 

conditional  purchaser  he  could  not  take  up  any  lands  except  such 

as  were  available  for  conditional  purchase.     But  this  construction 

would  go  far  to  defeat  the  plain  object  of  the  Act,  the  terms  of 

which  throughout  show  that  it  was  intended   as  a  genuinely 

ameliorative  measure,  planned  to  extend  largely  the  opportunities 

and  privileges  of  settlers  to  make  easier  terms  for  the  axiquisition 

and  holding  of  land ;  and  to  increase,  subject  to  due  inquiry  and 

regulation,  the  areas  which  might  be  purchased  or  leased.     The 

word  "any,"  used  in  connection  with  '*  such  application,"  appears 

to  be  in  entire  consonance  with  these  objects,  and  apart  from  that 

consideration,  to  say  that  land  available  for  homestead  selection, 

settlement  lease,  or  condititional  purchase  or  conditional  lease, 

shall  not  be  available  to  satisfy  any  applications  except  for  the 

same  class  of  holdings  singly  and  respectively,  is  to  my  mind  to 

do  violence  to  the  terms  used  and  to  destroy  the  real  value  of  the 

words  **  any  such  application,"  than  which  it  is  hard  to  imagine 

any  stronger  to  accomplish  the  purpose  for  which  I  take  them  to 

have  been  used. 

The  second  objection  is  as  to  the  words  "  whether  specifically 
set  apart  for  the  class  of  holding  applied  for  or  not,"  which  are 
supposed  to  restrict  in  some  way  the  meaning  of  the  sub-section. 
I  have  already  expressed  my  opinion  as  to  the  width  and  force  of 
the  preceding  words,  which  if  they  stood  by  themselves,  would 
*inply  support  the  appellant  s  contention  in  this  regard.  It 
appears  to  me  that  the  words  which  conclude  the  sub-section  were 
introduced  to  clinch  the  meaning  of  the  antecedent  declaration, 
*wi  to  make  it  more  emphatic.  Land  is  to  be  available  for  the 
purposes  stated,  not  only  when  it  has  been  specifically  set  apai*t 
for  the  class  of  holding  applied  for,  but  even  if  it  has  not  been  so 
set  apart,  and  even  if  it  has  been  set  apart  for  some  other  class  of 
holding  than  that  applied  for.  If,  for  instance,  it  has  been  set 
*part  as  a  special  area  for  conditional  purchase  under  sec.  18  of 
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H.  C.  OP  A.  the  Act  of  1889,  it  is  to  be  available  for  additional  homestead 

selection  or  additional  settlement  lease  as  well ;  if  it  has  been  set 

Hack       apart  for 'settlement  lease  under  sec.  24  of  the  Act  of  1895,  it  is  to 

Minister  FOB  ^  open  to  additional  homestead  selection  or  additional  conditional 
Lands  purchase  or  conditional  lease.  Then,  if  set  apart  for  homestead 
Barton  J.  Selection  under  sec.  13  of  the  last-mentioned  Act,  is  it  not  to  be 
open  to  additional  settlement  lease  or  additional  conditional 
purchase,  subject  of  course  to  the  safeguards  provided  in  the 
other  parts  of  the  section  ?  I  am  unable  to  see  any  good  reason 
to  the  contrary. 

Then  was  this  land  validly  set  apart  for  homestead  selection  ? 
If  so  it  is  open  to  the  appellant's  applications.  I  do  not  think  the 
validity  of  the  setting  apart  is  seriously  contested  by  the  Crown, 
which  performed  that  act.  The  21st  section  of  the  Act  of  1884 
exempts  lands  within  suburban  limits  or  population  areas  from 
conditional  sale  under  Part  III.  of  that  Act.  The  Act  of  1889  in 
effect  removes  the  prohibition.  Land,  therefore,  validly  set  apart 
for  homestead  selection  has  been  thrown  open  to  additional  con- 
ditional purchase  or  conditional  lease  within  the  meaning  of  sea  3 
of  the  Act  of  1903,  and  I  fail  to  see  how  the  applicant's  right  is 
barred  by  the  fact  that  the  area  set  apart  is  situate  within  the 
suburban  or  population  boundaries  of  a  city,  village  or  town.  I 
concur  in  the  allowance  of  the  appeal. 

O'CoNXOR  J.  As  the  case  is  presented  to  us,  the  validity  of  the 
appellant's  additional  conditional  purchases  and  conditional  lease 
is  assailable  on  two  grounds : — First,  on  that  decided  by  the 
Supreme  Court,  that  lands  cannot  be  taken  up  as  an  additional 
conditional  purchase  or  conditional  lease  under  sec.  3  of  the  Crown 
Lands  Act  1903  until  after  a  notification  has  been  issued  under 
sec.  4  setting  apart  the  lands  for  additional  conditional  purchase 
or  conditional  lease,  homestead  selection  or  settlement  lease: 
Secondly,  on  the  ground  submitted  by  the  Land  Appeal  Court 
for  decision  in  their  special  case,  namely,  that  land  notified  as 
available  for  homestead  selection  cannot,  if  it  is  within  suburban 
or  population  boundaries,  be  available  for  additional  conditional 
purchase  or  conditional  lease  under  sec.  3  of  the  Grown  Lands  Act 
1903.     As  to  the  first  ground  I  cannot  agree  with  the  interpreta- 
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tion  their  Honors  of  the  Supreme  Court  have  placed  upon  sec.  3.   H.  C.  of  a. 
That  section  authorizes  an  original  conditional  purchaser  to  make 
application  for  an  additional  conditional  purchase,  and  declares       Hack 
by  sub-sea  (a)  that,  subject  to  the  provisions  of  sec.  4,  any  land  minister  foe 
which  is  available  for  a  homestead  selection,  is  available  for  his      Lands. 
application.     Sec.  4  empowers  the  Minister  to  set  apart  areas  for    coonnor  j. 
additional    conditional  purchase,   conditional   lectse,   homestead 
selection,  or  settlement  lease  at  the  prices  and  values  specified  in 
the  notification,  or  to  set  apart  any  such  areas  for  original  holdings 
only,  to  the  exclusion  of  additional  holdings.   If  such  a  notification 
is  issued  the  applicant  can  apply  only  subject  to  the  terms  of 
the  notification,  but  the  right  to  apply  does  not  depend  upon  the 
issue  of  the  notification.   In  other  words,  the  right  of  the  holder  of 
the  original  conditional  purchase  to  apply  under  sec.  3  is  complete 
in  itself  without  any  notification  under  sec.  4,  but  the  Minister  has 
power  under  the  latter  section,  if  he  so  choses,  to  subject  the 
applicant  in  regard  to  any  particular  area  to  the  conditions  and 
restrictions  notified.     I  am  of  opinion,  therefore,  that  the  absence 
of  a  notification  under  sec.  4  did  not  in  any  way  invalidate  the 
appellant's  application  under  sec.  3.     The  other  objection  is  one 
of  greater  difficulty. 

The  2l8t  section  of  the  Crown  Lands  Act  1884  expressly  declares 
that  Crown  lands  set  apart  for  suburban  lands  (sub-sea  4)  or 
within  population  areas  (sub-sec.  7)  shall  be  exempt  from  con- 
ditional sale  under  that  part  of  the  Act,  that  is  Fart  III.,  dealing 
with  alienation.     If  that  provision  stands  unrepealed  it  is  a  bar  to 
the  application.      It   was  admitted   that  the  provision   is   not 
eipresaly  repealed,  but  Mr.  Pike  for  the  appellant  contended  that, 
by  necessary  implication,  sec  3  of  the  Act  of  1903  must  be  taken 
to  have  repealed  it.     We  have  to  determine  whether  that  is  a  good 
eoDtentioa    The  test  to  be  applied  in  considering  whether  there 
has  been  a  repeal  by  implication  is  very  clearly  stated  by  Mr. 
Joatice  A,  L.  Smith  in  Kutner  v.  Phillips  (1)  as  follows: — "  Now 
a  repeal  by  implication  is  only  eflected  when  the  provisions  of  a 
later  enactment  are  so  inconsistent  with  or  repugnant  to  the  pro- 
viaions  of  an  earlier  one,  that  the  two  cannot  stand  together,  in 
which  case  the  maxim, '  Leges  post&riores  contrai*ias  abrogant ' 

(1)  (1891)  2  Q.B.,  267,  at  pp.  271-2. 
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H.  C.  OP  A.    applies.      Unless  two  Acts  are  so  plainly  repugnant  to  each  other, 

that  effect  cannot  be  given  to  both  at  the  same  time,  a  repeal  will 

Hack       ^o^  be  implied,  and  special  Acts  are  not  repealed  by  general  Acts 

Minister  roR  ^^^^^  there  is  some  express  reference  to  the  previous  legislation. 

Lands.      or  unless  there  is  a  necessary   inconsistency  in  the  two  Acts 

O'Connor  J.    standing  together." 

In  applying  this  test  it  becomes  necessary  to  ascertain  the 
meaning  of  sec.  3.  Taking  the  words  in  their  ordinary  significa- 
tion, the  meaning  is  very  plain.  The  main  section  enables  the  holder 
of  any  homestead  selection,  settlement  lease  or  original  conditional 
purchase  (not  being  a  non-residential  conditional  purchase)  to 
make  application  for  additional  land  to  be  held  by  him  as  an 
additional  holding  under  the  same  class  of  tenure  as  that  under 
which  he  holds  the  land  by  virtue  of  which  he  applies.  Then 
follows  sub-sec.  (a)  which,  leaving  out  immaterial  words,  describes 
the  land  which  may  be  applied  for  in  the  following  terms,  "  land 
shall  be  available  for  the  purpose  of  any  such  application  which 
is  available  for  homestead  selection  or  settlement  lease,  or  con- 
ditional purchase  or  conditional  lease,  whether  specifically  set 
apart  for  the  class  of  holding  applied  for  or  not."  The  Croxmi 
Lands  Act  1895,  which  created  for  the  first  time  the  tenures  of 
homestead  selection  and  settlement  lease,  empowered  the  Govern- 
ment to  set  apart,  by  notification,  areas  for  these  classes  of 
holdings,  and,  when  so  set  apart,  they  were  available  only  for  the 
class  of  holding  notified. 

Before  that  the  Grown  Lands  Act  1889,  by  sec.  18,  had 
empowered  the  Government  by  notification  to  set  apart  as  special 
areas  for  conditional  purchases  lands  within  suburban  and  popu- 
lation boundaries  or  population  areas  without  cancellation  or 
revocation  of  such  boundaries,  and  the  section  declared  that, 
notwithstanding  anything  to  the  contrary  in  the  previous  Acts, 
the  lands  were  to  be  open  to  conditional  purchase  in  the  areas, 
at  the  prices,  and  subject  to  the  conditions  specified  in  the 
notification.  Such  areas  were  therefore  available  exclusively  for 
conditional  purchase.  This  was  the  state  of  the  law  when  the 
Act  of  1903  was  passed.  In  cases  where  the  application  under 
sec.  3  is  for  additional  land  in  an  area  of  the  same  class  of  holding 
as  that  held  by  the  applicant,  there  can  be  no  difficulty  of  inter- 
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pretation,  bnt  where  the  application  is  for  land  in  an  area  set  ^-  ^-  ^^  '^• 
apart  for  a  class  of  holding  other  than  that  held  by  the  applicant,       ,_^ 
it  is  possible  that  a  doubt  might  arise.     To  set  any  such  doubt  at       Hack 
rest  the  legislature  has  used  the  words  at  the  end  of  the  sub-  minister  for 
section  "  whether  specifically  set  apart  for  the  class  of  holding      Lands, 
applied  for  or  not,"  which  makes  it  plain  that  it  shall  be  no  bar  to    cconnor  j. 
the  application,  that  the  area  in  which  land  is  applied  for  has  been 
set  apart  for  a  class  of  holding  other  than  that  of  the  applicant's 
original  holding.     The  intention  plainly  expressed  by  the  section 
is  to  enable  a  holder  of  any  of  the  three  classes  of  holding  men- 
tioned to  add  to  his  holding  from  any  area  adjoining,  whether  set 
apart  or  not,  which  is  available  for  any  of  the  three  classes,  and  in 
the  case  of  a  notified  area  without  regard  to  the  restrictions  as  to  the 
class  of  applicant  which  originally  attached  to  the  area — in  other 
words,  to  give  equality  of  opportunity  of  enlarging  their  holdings  to 
each  of  the  three  classes  of  holders  intended  to  be  benefited.     The 
question  at  once  arises  is  it  possible  to  give  full  effect  to  the  inten- 
tion of  the  legislature  so  clearly  expressed  if  the  restrictions  on 
conditional  purchasers,  imposed  by  sub-sees.  iv.  and  vii.  of  sec.  21  of 
the  Act  of  1884  are  to  remain  in  force.   If  those  sub-sections  are  to 
be  taken  as  still  in  force  the  unequal  operation  of  the  restriction 
on  the  three  classes  of  holders  intended  to  be  benefited  is  at  once 
apparent.     The  homestead  selector  or  settlement  lessee,  whose 
holding  is  within  or  adjoining  suburban  lands  or  a  population 
area,  could  apply  to  increase  his  holding  from  these  lands,  but 
the  conditional  purchaser  could  not — unless,  indeed,  the  suburban 
lands  and  population  area  had  been  proclaimed,  and  remained,  a 
special  areaw     Such  inequality  in  operation,  founded  on  no  reason 
in  the  nature  of  the  holdings  themselves,  could  never  have  been 
intended.     But  unless  the  sub-sections  of  sec.  21  under  considera- 
tion have  been  impliedly  repealed,  that  inequality  must  obtain. 
Agwn,  test  the  question  by  a  consideration  of  the  previous  law 
and  the  scope  and  purpose  of  the  Act  of  1903  passed  to  remedy 
its  defects.     The  policy  of  exempting  suburban  lands  and  popula- 
tion areas  from  conditional  purchase  had  been  broken  down  long 
before  by  sec  18  of  the  Crown  Lands  Act  1889.     Whenever  the 
Government  chose  to  proclaim  under  that  section  a  special  area 
for  conditional  purchase  within  the  boundaries  of  suburban  or 
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H.  0.  OF  A.  population  areas  the  restriction  on  conditional  purchase  in  that 
area  disappeared.     Instead  of  being  an  absolute  exemption  it  had 
Hack       then  become  an  exemption  which  the  Government  could  remove 
MiNisTKRFOB  ^^  Tcspect  to  auy  special  area  by  notification.     The  object  of  the 
Lands.       ^^t  of  1903  was,  as  stated  in  the  title,  "  to  provide  for  granting 
cooDDor  J.     increased  areas  to  present  holders."     That  object  could  only  be 
attained  effectively  by  making  adjoining  lands  a&  far  as  possible 
available  for  additional  application.      To  effect  this  purpose  the 
Act  of  1903  sweeps  away  for  the  purpose  of  its  provisions  the 
maximum  and  minimum  limits  of  area  of  conditional   purchase 
and  additional  conditional  purchase  and  the  necessity  for  the  land 
applied  for  adjoining  the  original  holding,  and  practically  leaves 
the  Land  Board  a  free  hand  in  allowing  or  disallowing  applica- 
tions under  sec.  3.     These  provisions  by  implication  repeal  many 
impoi'tant  restrictions  on  the  making  of  additional  conditional 
purchases  under  the  previous  law.     It  surely  never  could  have 
been  intended  that  the  restriction  in  question,  which  could  be 
removed  by  Government  proclamation  in  regard  to  any  particular 
area  at  any  time,  should  remain  law^,  while  so  many  vital  restric- 
tions must  be  taken  to  have  been  by  implication  repealed.     For 
these  reasons  I  have  come  to  the  conclusion  that  the  sub-sections 
of  sec  21  of  the  Act  of  1884  preventing  conditional  purchases  in 
suburban  and  population  areas  cannot  stand  consistently  with 
giving  full  meaning  to  sec.  3  of  the  Act  of  1903,  and  therefore 
must  be  taken  to  have  been  impliedly  repealed.     It  follows  that 
the  land  applied  for  was  open  to  the  appellant's  application,  and 
that  the  question  of  the  Land  Appeal  Court  should  be  answered 
in  the  affirmative,  and  that  the  appeal  should  be  upheld. 

Appeal  allowed. 
Solicitor,  for  the  appellant:  H.  A.  Langley. 

Solicitor,  for  the  respondent:    TJie  Grovm  Solicitor  of  Neiu 

South  Wales. 

C.  A.  W. 
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THE    RAILWAY    COMMISSIONERS    OF 


Defendants, 


NEW  SOUTH  WALES  '    "  -^^^^^^^^ ' 


AND 

THE  PERPETUAL  TRUSTEE  COMPANY,  ] 

LIMITED 

Plaintiffs, 


.  Respondents. 


ON   APPEAL  FROM  THE  SUPREME   COURT  OF 

NEW  SOUTH  WALES. 

Ruwmption — OoalminM — Prohibition  of  tuork — Ccmvpennation — Claim  by  lessors —    H.  C.  of  A. 

Basis   of  assessment-^Deductions—Interest^Pvblic    Works   Act    (N.S.W.),         ^^06. 

{Xo.  26  of  1900),  stc,  135.  "^^^ 

Sydney, 
When  land  under  lease  for  coal  mining  purposes  has  been  resumed  for  an  »         „«    qa 

aothorized  work  under  the  Pvblic  Works  Act^  1900,  and  the  working  of  the        25,  29. 

mines  has  been  prohibited,  the  lessees,  although  they  may  be  the  only  persons         

desirons  of  working  the  mines,  and  entitled  to  give  notice  of  their  intention     Griffith  O.J. 

to  do  so  under  sec.  135  of  that  Act,  are  not  necessarily  the  only  persons    o^o^"?^ 

entitled  to  compensation.     If  the  lessors  are  able  to  show  that,  over  and  above 

the  interest  which  they  have  conveyed  to  the  lessees,  they  retain  an  ulterior 

interest,  which  is  immediately  and  injuriously  affected  by  the  prohibition, 

and  in  respect  of  which  they  may  receive  compensation,  they  have  a  claim  to 

compensation  under  sec.  95  and  the  following  sections  of  the  Act. 

The  principles  governing  the  rights  of  lessors  and  lessees  to  compensation  in 
such  cases,  as  stated  in  Smith  v.  Great  Western  Railtoay  Co,,  3  App.  Cas.,  165, 
applied. 

Coal-bearing  land  was  leased  by  the  owners  to  a  colliery  company  for  a  term 
of  which  about  30  years  had  still  to  run.  The  lessees  were  at  liberty  to  mine 
under  any  part  of  the  land,  and  to  pay  a  "  fixed  rent "  of  £700,  and  '*  rent  or 
royalty  "  at  a  specified  rate  on  all  coal  &c,  over  and  above  such  quantity  as 
might  be  worked  in  respect  of  the  fixed  rent,  and  might  work  such  quantity 
of  coal,  Ac,  as  should,  at  the  specified  rate  of  royalty,  produce  £700  without 
paying  rent  or  royalty  in  respect  of  it,  with  permission  to  make  up  any 
deficiency  in  the  amount  worked  in  any  year  in  the  succeeding  year.  A  strip 
of  the  land  was  resumed  by  the  Railway  Commissioners,  and  the  lessors  and 
lessees  gave  notice  of  their  intention  to  work  the  coal  under  and  within  forty 
yards  of  the  boundary  of  the  strip.    The  Commissioners  forbade  such  working 
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except  8o  far  as  might  be  necessary  to  connect  the  workings  on  either  side  of 
the  strip.     The  lessors  brought  an  action  for  the  assessment  of  compensatioD 
for  loss  and  injury  caused  by  the  prohibition.    The  Judge  who  tried  the  cass, 
having  estimated  the  quantity  of  coal  within   the  inhibited  area,  and  the 
number  of  years  that  it  would  take  to  work  it  out,  having  regard  to  the  other 
probable  work  of  the  mine,  divided  the  royalty  payable  on  that  quantity  of 
coal  into  equal  annual  instalments,  and  awarded  as  compensation  a  sum  equal 
to  the  present  value  of  these  calculated  as  of  the  day  when  the  first  would 
have  been  payable,   together  with  interest  from  the  date  of  the  notice  to 
judgment.     His  decision  was  affirmed  by  the  Full  Court,  on  appeal. 

Held,  that  the  lessors  were  entitled  to  compensation  as  for  a  present 
interference  with  a  present  proprietary  right,  and  that  therefore  the  basis  of 
assessment  was  right  so  far  as  it  proceeded  upon  the  present  value  of  the 
profits  to  be  derived  from  the  coal  which  was  about  to  be  worked  immediately, 
and  not  upon  the  reversionary  value  of  that  coal  at  the  expiration  of  the  lease ; 
but  that  the  present^value  should  have  been  calculated  as  at  the  date  when  the 
notice  not  to  work  was  given  ;  and  a  deduction  made  from  each  annual  instal- 
ment of  a  sum  bearing  the  same  proportion  to  £700,  as  the  probable  output 
from  the  inhibited  area  would  have  borne  to  the  total  output  from  the  mine ; 
and,  (following  In  re  Richard  and  Great  Western  Railway  (1905)  1  K.B.,  68), 
that  interest  should  not  have  been  awarded  in  respect  of  the  period  between 
the  giving  of  the  notice  and  the  making  of  the  assessment. 

Decision  of  the  Supreme  Court  (unreported),  varied,  and  a  new  trial 
ordered  for  re-assessment  of  damages,  on  these  principles,  unless  the 
respondents  consent  to  a  reduction  of  the  verdict. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  following  statement  of  the  facts  and  the  proceedings  is 
taken  from  the  judgment. 

The  respondents  in  this  case  were  owners  of  a  tract  of  coal- 
bearing  land  about  2000  acres  in  extent,  through  which  the 
appellants  constructed  a  railway,  having  resumed  a  strip  of  the 
surface  for  that  purpose.  The  minerals  remained  the  property 
of  the  respondents.  By  two  indentures,  dated  respectively  8th 
July,  1887  and  28th  January,  1897,  the  minerals  under  the  land 
were  demised  to  a  colliery  company  for  terms  of  which  about 
thirty  years  had  still  to  run  on  23rd  December,  1901,  which  is 
a  material  date  for  the  purposes  of  the  present  case.  The  con- 
ditions of  the  two  leases  were  substantially  identical,  and  the  case 
was  treated  throughout  on  the  same  footing  as  if  there  had 
been   one   lease  only  comprising  the  whole  of  the  land.     The 
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lessees  were  entitled  under  the   leases  to  mine  and  take  the   ^-  ^-  ^^  ^' 
minerals  under  any  part  of  the  land  without  payment  of  any        ^_' 
royalty  except  as  expressly  stated.     Bent  was  reserved  under     Railway 
both  leases  at  the  respective  rates  of  £200  and  £500  per  annum,  ^^ "^^0^^^ 
£700  in  all — described  as  "fixed  rent,"  and  a  further  "  rent  or      N.S.W. 

V. 

royalty  "  calculated  at  a  specified  rate  on  all  coal  and  like  minerals   Perpetual 

T*RUSTEE  Co 

wrought  in  the  mines  over  and  above  such  quantity  as  might  be        l^d 

worked  in  respect  of  the  fixed  rent,  and  it  was  stipulated  that  the       

lessees  might  work  such  quantity  of  coal  &c.,  as  should  at  the 
8p<H^ified  rate  of  royalty  per  ton  produce  the  sum  of  £700  without 
paying  any  rent  or  royalty  in  respect  of  it,  with  permission  to 
make  up  any  deficiency  in  the  amount  worked  in  any  year  in  the 
succeeding  year. 

In  October,  1901,  notices  were  given  by  both  the  lessees  and 
the  respondents  to  the  appellants  of  their  intention  to  work  the 
coal  under  the  land  taken  for  the  railway  and  within  40  yards 
from  the  boundary  of  the  land  so  taken,  and  on  23rd  December, 
1901,  the  appellants  forbade  such  working  except  so  far  as  might 
be  necessary  to  connect  the  workings  on  either  side  of  the  inter- 
vening strip  of  land. 

Section  135  of  the  Public  Works  Act  1900  provides  as  follows : 

"  (1)  If  the  owner,  lessee,  or  occupier  of  any  mines  or  minerals 
lying  under  any  authorized  work  or  any  work  connected  there- 
with, or  within  forty  yards  from  the  boundary  thereof,  is  desirous 
of  working  the  same,  such  owner,  lessee  or  occupier  shall  give  the 
Constructing  Authority  notice  in  writing  of  his  intention  so  to  do, 
thirty  days  before  the  commencement  of  working. 

"(2)  Upon  the  receipt  of  such  notice  the  Constructing  Authority 
may  cause  such  mines  to  be  inspected  by  any  person  appointed 
by  him  for  that  purpose. 

"  (3)  If  it  appears  to  the  Constructing  Authority  that  the  work- 
ing of  such  mines  or  minerals  is  likely  to  damage  the  authorized 
work,  and  if  the  Constructing  Authority  is  willing  to  make  com- 
pensation for  such  mines  or  any  part  thereof  to  such  owner,  lessee 
or  occupier,  then  he  shall  not  work  or  get  such  minerals. 

"  (4)  If  the  Constructing  Authority  and  such  owner,  lessee  or 
oecupier  do  not  agree  to  the  amount  of  such  compensation,  the 
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H.  G.  OF  A.  same  shall  be  settled  as  in  other  cases  of  disputed  compensation 
^_^       as  provided  in  Division  2  of  Part  Vll.  hereof." 

Railway  The  appellants  signified  their  willingness  to  make  compensation 

ERs  OP  under  this  section  to  the  lessees  and  also  to  the  respondents,  and 

*\;  the  question   arising   for  determination   was   the   principle   on 

Perpetual  which  compensation  to  the  respondents  should  be  determined. 

1  J«UoTi!.K  v/0« 

Lti>.  r^Y^Q  respondents  claimed  compensation  in  respect  of  loss  of 

royalties  on  an  estimated   quantity   of   1,993,000   tons   of    coal 
situated  within  the  inhibited  area,  and   estimated   to  produce 
£44,000,  of  which  the  present  value  was  stated  to  be  £27,680. 
The  claim,  which  was  not  sent  to  the  appellants  until  June,  1904, 
not  being  admitted,  they  brought  their  action  in  the  Supreme 
Ck)urt,  which  was  heard  before  Owen  J.  witliout  a  jury.     The 
respondents   case   was   based   upon    the   assumption   that    their 
tenants  had  a  right  to  work,  and  were  prepared  to  work,  the 
coal  in  the  inhibited  area,  that  in  the  ordinary  course  of  the 
working  it  would  have  taken  several  years  to  work  it  out,  during 
which  other  parts  of  the  mines  would  also  have  been  worked. 
The  learned  Judge  found  as  facts — ^and  his  decision  on  this  point 
was  not  impeached — that  the  quantity  of  coal  within  the  inhibited 
area,  was  700,000  tons,  on  wliich  a  royalty  (if  calculated  on  the 
total  amount)  of  £16,203  would  have  been  payable,  and  that  it 
would  have  taken  ten  years  to  work  the  coal  out,  having  regard 
to  the  other  probable  work  of  the  mine.     He  accordingly  treated 
this  royalty  as  divided  into  ten  equal  annual  instalments,  and 
awarded  to  the  respondents  a  sum  of  £13,667  19s.  lOd.,  which 
was  intended  to  represent  the  present  value  of  those  instalments, 
calculated  as  of  the  day  when  the  first  would  have  been  payable 
together  with  interest  to  the  date  of  judgment,  31st  March,  1905, 
making  in  all  £14,368  7s.  5d. 

The  appellants  moved  before  the  Full  Court  for  a  rule  nisi  for 
a  new  trial,  which  was  refused,  and  from  that  decision  they  now 
appealed. 

C.  B,  Ste2)hen  and  Scholes,  (Pilcher  K.C.  with  them),  for  the 
appellants.     The  allowance  of  interest  was  wrong.     There  was 
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no  interest  accruing  until  the  amount  of  compensation  was  ascer-    H.  C.  of  a. 
tained :  In  re  Mickard  and  Great  Western  Railway  (1).  ^^^^* 

As  to  the  main  point,  the  claim  of  the  respondents  is  not     railway 
properly  a  claim  for  compensation,  but  for  damages.     It  is  only  Commission- 
the  lessees  who  are  entitled  to  compensation.     They  were  the  only      N.S.  W. 
persons  immediately  affected  by  the  prohibition  to  work,  and  to    Pekpetual 
them  only  was  notice  given.     The  respondents  are  reversioners  ^^^^^t^ 

and  are  only  at  present  concerned  with  rent  and  royalty.     They        

can  only   claim  damages   for  diminution   of   income   owing   to 
the  resumption.     The  evidence  does  not  disclose  any  such  loss. 
Daring  the  whole  30  years  the  lessors  would  receive  the  full  rent 
of  £700,  and  just  as  much  by  way  of  royalty  as  if  there  had  been 
DO  prohibition.     It  was  therefore  a  matter  of  indifference  to  them 
which  part  of  the  mine  field  was  worked  during  the  term,  and 
their  claim  is  confined  to  compensation  for  loss  during  the  term. 
Bat  the  only  parties  who  will  suffer  loss  or  injury  during  that 
term  are  the   lessees:  Smith   v.   Great   Western   Railway   Co. 
(2).    The  diJBference  between  the  positions  of   the   lessors   and 
the  lessees  is  plain,  because  it  might  be  that  the  whole  of  the 
coal  in   a   lease   would   be   worked   out  during   the   term.     A 
prohibition  from  working  part  of  the  coal  would  in  such  a  case 
injure  the  lessees,  but  would  not  necessarily  affect  the  lessors  at 
all.    It  was  therefore  for  the  respondents  to  show  that  the  injury 
to  the  value  of  the  mine  would  continue  till  after  the  end  of  the 
term.    In  that  event  they  will  be  entitled  to  damages,  not  com- 
pensation, and  the  damages  cannot  be  computed  until  the  expira- 
tion of  the  term.     [They  referred  to  Rust  v.   Victoria  Graving 
Dock  Co.  and  London  and  St  Katharine  Dock  Co.  (3).]     For 
the  purpose  of  the  present  inquiry  the  lessees  are  the  owners  of 
the  coal,  and  may  take  it  all.     There  was  no  evidence  of  a  satis- 
factory nature  as  to  the  number  of  years  it  would  take  to  work 
out  the  coal  in  the  leased  land.     It  was  essential  to  prove  that  in 
order  to  assess  the  damages  :   Bwllfa  and  Merthyr  Dare  Steam 
Collieries  (1891)  Ltd.  v.  PontypHdd  Waterworks  Co.  (4).     No 
evidence  has  been  given  of  any  diminution  of  income  since  the 
prohibition,  and  it  cannot  be  assumed  that  there  ever  will  be. 

II)  (1905)  1  K.B.,  68.  (3)  36  Ch.  D..  113. 

(2)  3  App.  Caa.,  165,  at  p.  191.  (4)  (1903)  A.C.,  426. 
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H.  C.  OF  A.  The  lessors  cannot  get  less  than  £700  a  year,  and  ten  years  of  that 

^ ^       would  easily  cover  the  royalties  on  the  coal  in  the  prohibited 

Railway     area.     In  any  case  that  area  would  have  been  wholly  worked  out 
i^'oF^*'    at  the  end  of  the  term,  and  the  respondents,  having  been  paid  for 
N.S.W.      it^  will  be  no  worse  off  for  having  lost  it  in  this  way  than  if  it 
Perpetcal   had  merely  been  worked  out  by  the  lessees. 

Ltd.  Even  if  the  respondents  were  entitled  to  compensation  to  the 

extent  of  the  present  value  of  the  coal  in  the  prohibited   area, 

there  should  have  been  a  deduction  of  £700  from  the  amount 
allowed  for  each  year.     That  amount  is  assured  to  the  lessors  and 
is  not  affected  by  the  resumption.     Up  to  that  amount  therefore 
there  is  not,  and  cannot  be,  any  loss.     If  the  gross  royalties 
during  those  ten  years  would  have  amounted  to  more  than  £700, 
but  for  the  resumption,  then  the  loss  caused  each  year  by   the 
resumption  is  represented  by  the  difference  between  £700  and 
the  amount  of  royalty  that  would  have  been  earned.     It  is  that 
balance  only  to  which  they  are  entitled.     Taking  the  calculation 
of  ten  years  made  by  His  Honor  as  correct,  he  has  allowed  them 
not  only  the  full  royalty  for  those  years,  but  also  the  £700  which 
would  have  covered  the  value  of  the  prohibited  coal  in  each  year, 
and  consequently  has  allowed  them  twice  over  for  the  same  coaL 
The  whole  £700  should  have  been  treated  as  royalty  on  which 
the  resumption  had  had  no  effect  whatever. 

Want  K.C.,  and  Knox  (with  them  Ferguson),  for  the  respon* 
dents.  The  appellants'  argument  proceeded  on  the  assumption 
that  the  whole  mine  would  be  worked  out  in  30  years,  and  that 
the  lessors  would  therefore  exhaust  the  revenue  producing  capacity 
of  their  property  during  the  term.  But  the  Judge's  finding  is 
inconsistent  with  that,  and  can  not  be  impeached  here.  The 
appellants  are  not  entitled  to  set  off  the  coal  outside  the  prohibited 
area  against  the  coal  in  that  area.  The  two  areas  should  be 
dealt  with  separately.  The  resumed  area  is  worth  the  royalty 
payable  on  the  coal  it  contains,  irrespectively  of  the  rent  of  £700. 
This  is  not  a  case  of  the  sale  of  all  the  coal  for  a  fixed  rent.  The 
returns  depend  upon  the  amount  of  coal  available  and  wrought, 
with  a  proviso  that  not  less  than  £700  is  to  be  paid  in  each  year 
by  way  of  royalty.     When  the  time  for  compensation  comes  the 
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respective  interests  of  lessor  and  lessee  must  be  determined  and  H.  C.  or  A. 
the  compensation  apportioned  in  accordance  therewith.  ^ 

The  lessors  are  entitled  to  be  placed  in  the  same  position  as     railway 
if  there   had    been   no  resumption.      It  is  no  answer   to  say  ^^E^^p^''' 
that  the  lessors  have  other  land  which  may  contain  coal.     That      N.S.W. 
might  be  a  good  answer  if  all  the  coal  in  the  leasehold  area  had  Pekpetual 
been  sold  to  the  lessees,  and  it  would  have  been  all  worked  out    *^lti^    ^ 

by  the  end  of  the  term.     The  Judge  rightly  dismissed  from  con-       

sideration  the  possibilities  of  the  rest  of  the  area,  in  respect  of 
eoal  bearing.     It  was  for  the  appellants  to  cut  down  the  claim, 
and  they  brought  no  satisfactory   evidence  as  to  the  relative 
richness  of  the  different  areas.     [They  referred  to  Bivllfa  and 
Merthyr  Dare  Steam  Colleriea  (1891)  Ltd.  v.  Pontypridd  Wat&i^- 
iwrJw  Co.  (1).]     The  respondents  were  entitled  to  compensation 
for  the  particular  piece  of  coal  land  actually  resumed,  and  no 
question  of  damages  or  diminution  of  income  can  arise.     Even 
if  it  was  merely  a  question  of  damages,  the  onus  was  on  the 
appellants  to  satisfy  the  Judge  that  the  respondents  had  not 
suffered  any,  and  his  finding  that  they  had,  being  one  of  fact, 
will  not  be  interfered  with.      The  division  of  ownership  can 
make  no  difference  in  the  total  amount  of  compensation.     The 
lessors  were  entitled  under  the  lease  to  compel  the  lessees  to 
work  the  mine  in  a  proper  manner.     There  was  evidence  that  to 
leave  the  prohibited  area  unworked  would  not  have  been  working 
it  in  a  proper   manner.      The   lessees  could   have   been  com- 
pelled to  work  that  area  first,  and  thus  to  leave  a  corresponding 
amount  of  coal  in  the  unresumed  area  at  the  end  of  the  term. 
The  resumption  has  deprived  the  lessors  of  that  right,  and  there- 
fore has  diminished  their  royalties  to  that  extent.     They  have  in 
effect  been  prevented  from  selling  that  particular  portion  of  their 
coal.    [They  referred  to  Gowan  v.  Christie  (2) ;  Smith  v.  Great 
Western  Bailway  Co.  (3) ;  and  In  re  Barrington ;  Gamlen  v. 
^^  (4)].    That  is  a  present  loss  which  should  be  assessed  as  at 
the  date  of  the  resumption,  making  allowance  for  the  time  which 
would  be  spent  in  extracting  the  coal.     The  £700  was  royalty, 
tt>t  rent    But,  if  it  can  be  deemed  rent  in  any  sense,  the  lessees 

(1)  (IMS)  A.C.,  426,  at  pp.  428, 432.  (3)  3  App.  Cas.,  166. 

(2)  LR.  2  H.L.  Sc.,  273.  (4)  33  Ch.  D.,  523. 

▼OL.ni.  3 
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H.  C.  OP  A.  are  by  the  resumption  relieved  pro  tanto  from  liability  to  pay  it, 

1905.        and  therefore  no  deduction  should  be  made  from  the   amoant  of 

„^^*^        compensation  in  respect  of  that  sum. 
Railway  . 

Commission-       As  to  the  interest,  the  lessors  were  entitled  to  compensation  in 
N.S.VV.      January  1902.     If,  therefore,  the  value  of  the  coal  is  assessed  as 

Perpetual    ***  ^^^^  date,  there  should  be  an  allowance  of  interest  up  to  date 

Trustee  Co. 
T  Tr> 

1  PUcher  K.C.  in  reply.     The  coal  taken  by  the  appellants  was 

not  the  property  of  the  respondents,  it  had  passed  to  the  lessees 
under  the  lease,  and  the  £700  per  annum  is  the  payment  for  it 
That  is  in  no  sense  a  royalty.     It  has  to  be  paid  whether  coal  is 
worked  or  not.     The  effect  of  the  covenant  is  that  up   to  £700 
worth  of  coal  the  lessees  pay  no  royalty,  but  their  rent  goes  on 
whatever  happens,  as  long  as  the  lease  subsists.     The  lessors  had 
no  interest  remaining  over  and  above  the  rent  and  royalty,  and 
are  not  entitled  to  be  placed  in  a  better  position  now  than  they 
would  have  been  in  if  there  had  been  no  resumption.     There  was 
no  finding  on  the  question  of  diminution  of  income.     That  was 
the  vital  point  in  the  case,  for  it  is  purely  a  question  of  compen- 
sation for  loss,  not  purchase  of  the  coal :  Bwllfa  and  Merthyr 
Dare  Stedra  Collieries  (1891)  Ltd  v.  Pontypridd  WatericorksCo. 
(1).     The  Judge  was  bound  to  come  to  some  decision  on  that  point, 
notwithstanding  the  diflSculty  of  calculation  as  to  the  revenue 
producing  capacity  of  the  balance  of  the  land,  and  the  case  should 
go  back  to  him  for  a  finding  on  that  point.     [He  referred  to 
Smith  V.  Gh^eat  Western  Railway  Co.  (2).] 

Ciir.  adv.  vult. 

The  judgment  of  the  Court  was  read  by 
Sept.  29.  Griffith  C.J.   [His  Honor  having  stated  the  facts  and  referred 

to  the  terms  of  the  leases  as  already  set  out,  continued.]  The 
effect  of  these  stipulations  was  that,  as  to  so  much  coal  as  would 
produce  a  royalty  of  £700  a  year  calculated  at  the  specified  rate, 
the  lessors  were  in  the  same  position  as  to  beneficial  ownei-shipas 
if  they  had  agreed  to  sell  that  quantity  of  coal  to  the  lessees  at 
•  the  fixed  price  of  £700.  We  will  speak  of  this  coal  as  the  £700 
worth  of  coal.      With  respect  to  the  rest  of  the  coal,  the  lessors 

(1)  (1903)  A.C.,  426,  at  p.  428.  (2)  3  App.  Cas  ,  165. 
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had  agreed  to  sell  to  the  leasees  for  the  agreed  royalty  so  much  H.  C.  of  A. 
of  it  as  might  be  brought  to  bank  during  the  term  of  the  lease.  ^' 

With  regard  to  the  excess,  therefore,  beyond  the  £700  worth,  the     railway 
lessors  retained  a  beneficial  interest  in  the   coal   equal   to   the  ^^"'*.^!^^iP^" 
amount  of  the  royalty.     For,  as  pointed  out  by  Lord  Cairns  L.C.      N.S.VV. 
in  Govxin  v.  Christie  (1),  a  mining  lease  is  in  effect  a  sale  of  the   Perpetual 
minerals  to  the  leasee  for  the  stipulated  rent  or  royalty.      The     ^"ltd^   ^' 

leases  contained  a  stipulation  that  if  the  mines  were  worked  out       

daring  the  term  the  rent  should  cease. 

Sec.  135  of  the  Public  Works  Act  1900  provides  as  follows : 

[His  Honor  read  the  section,  and  proceeded] :     That  section  does 

not  in  express  terms  provide  for  compensation  to  any  persons 

except  the  person,  whether  owner,  lessee  or  occupier,  by  whom 

the  notice  of  the  intention  to  work  the  mine  is  given,  but  it  was 

held  in  Smilh  v.  Great  Western  Railway  Co.  (2),  that  under  a 

corresponding    section   (78)   of  the   English   Railways   Glauses 

Consolidation  Act  1845,  when  such  a  notice  is   given    by  the 

person  immediately  entitled  to  work  the  mines,  and  compensation 

isoifered  to  him,  all  other  persons  interested  in  the  mines  are  also 

entitled  to  compensation,  while  on  the  other  hand  their  right  to 

work  the  mines  is  also  inhibited.     This  result  was  arrived  at  by 

calling  in  aid  sec  6  of  that  Statute,  which  provided  that  "  the 

company  shall  make  to  the  owners  and  occupiers  of,  and  all  other 

persons  interested  in,  the  lands  taken  or  used  for  the  purposes  of 

the  railway,  or  injuriously  affected  by  the  construction  thereof, 

full  compensation  for  the  value  of  the  lands  so  taken  or  used." 

The  Public  Works  Act  1900  does  not  contain  any  section  in  terms 

identical  with  sec.  6  of  the  Railways  Clauses  Consolidationi  Act, 

Ut  it  was  conceded  by  the  appellants  that  sec.  95  of  the  Act  and 

the  following  sections  conferred  on  the  plaintiffs  a  corresponding 

right 

The  principle  governing  the  right  of  lessors  and  lessees  to 
compensation  in  such  cases  is  thus  stated  by  Lord  Camis  L.C.  in 
the  case  just  cited  (3).  "  It  appears  to  me  that  what  is  intended 
hy  the  legislature  with  regard  to  mines  under  a  railway  is  this : 
the  railway  company  is  to  be  under  no  obligation  to  compensate 

'I)  LR.  2  KL.  Sc,    273,  at    pp.  (2)  3  App.  Cas.,  165. 

25^/2^.  (.S)  3  App.  Cas.,  165,  at  p.  179. 
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H.  C.  OF  A.   any  person  until  there  is  someone  who  has  a  right  to  work,  and 
^ '^       who  is  prepared  to  work,  the  mines.    When  that  person  gives  the 

Railway     notice  of  his  intention  to  work  the  mines,  the  directors  are  to 

EBs^p^^    come  to  an  agreement  or  settlement  with  that  person,  and  to  come 

N.S.  W.      to  a  settlement  with  that  person  according  to  what  his  rights  may 

PERPEraAL    be ;  if  the  rights  of  that  person  are  to  take  away  the  coal,  to 

^^Ltik   ^   exhaust  it  entirely,  and  if  he  has  a  tenure  the  length  of  which 

will  enable  him  to  take  away  the  coal  and  to  exhaust  it  entirely, 

the  railway  directors  may  be  bound,  and,  I  should  think,  would 
be  bound,  to  compensate  that  person  to  an  extent  equal  to  the 
whole  value  of  the  minerals.     If  his  right  is  not  so  great ;  if  he 
cannot  take  away  the  whole,  or  if  the  extent  of  his  tenure  is  not 
such  as  would  enable  him  to  take  away  the  whole,  the  directors 
would  have  to  compensate  him  to  an  extent  less  than  the  value  of 
the  whole.     Then,  as  it  seems  to  me,  the  Statute  makes,  in  the  6Ui 
section,  another  provision  which  is  to  be  read  along  with  this  TSfch 
section  as  to  the  lessee,  and  which,  as  I  really  think,  entirely  pro- 
tects the  right  of  the  reversioner."  His  Lordship  then  read  the  6th 
section,  and  proceeded  :  "  Of  course  *  lands  *  includes  mines,  and  I 
read  this  therefore  as  a  general  provision  that  all  other  persons 
interested  in  the  mines  shall  be  compensated  for  the  amount  of 
their  interests  therein."    After  again  referring  to  the  78th  section, 
he  went  on  (1)  :  "  My  Lords,  that  appears  to  me  to  be  the  solution 
of  the  whole  of  this  case — Mr.  Smith  (the  landlord)  may  be  able 
to  show  that  over  and  above  the  interest  which  the  lessee  had  in 
these  mines,  an  interest  which  would  enable  him,  the  lessee,  to 
work  and  take   away  the  whole  of  the  coal,  there  was  some 
farther,  some  ulterior  interest,  which  he,  Mr.  Smith,  was  entitled 
to,  and  in  respect  of  which  he  may  receive  compensation  ;  and  if 
he  is  able  to  show  that,  he  may  support  a  claim  for  compensation 
under  the  6th  section." 

In  the  same  case  Lord  Penzance  said  (2) :  "  There  is  further  to 
be  observed,  that  the  directors  are  not  only  to  arrange  with  the 
lessee,  but,  if  he  is  a  person  who  is  entitled  to  take  all  the  coal, 
the  compensation  for  preventing  him  from  taking  the  coal,  must 

(1)  S.App.  Cas.,  165,  at  p.  181.  (2)  3  App.  Cas.,  165,  at  p.  185. 
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be  the  full  value  of  the  coal  left : "  and  again  (1),  referring  to  the   H.  C.  of  a. 


particular  circumstances  of  the  case  :  "  I  have  had  the  greatest       [^ 

difficulty  in  seeing,  from  the  beginning  to  the  end  of  this  case,     Railway 
how  (I  take  it  on  the  supposition  in  the  first  instance  that  the  ^"^  ^^^  oJ^^" 
rent  was  paid)  the  lessor  could  have  any  interest  in  the  question      N.S.W. 
whatever.     The  lessor  ascertained  what  the  value  of  the  coal    Perpbtual 

Tri^stke  Co 

was,  and  entered  into  an  agreement  by  which  he  handed  over  to        x^d, 

the  lessee  the  right  to  take  the  whole  of  the  coal.     He  granted       

him  a  lease  which  was  so  calculated  in  point  of  time  as  to  enable 

him  to  take  the  whole  of  the  coal,  and  he  took  a  rent  which 

represented  the  whole  value  of  the  coal,  and  supposing  that  rent 

had  been  paid  to  him,  it  paases  my  comprehension  to  see  what 

possible  interest  the  lessor  had  remaining.     He  got  the  value  of 

his  coal,  the  whole  value  of  his  coal  had  been  paid  in  the  shape  of 

rent,  and  it  would  be  absolutely  immaterial  to  him  whether  the 

tenant  had  taken  out  the  coal,  and  sold  it,  or  whether  the  tenant 

had,  under  the  78th  section  of  this  Act,  been  obliged  to  leave  the 

eoal  there,  and  received  the  value  of  it  as  compensation  from  the 

railway  company.     The  position  of  the  lessor  in  either  the  one 

event  or  the  other  would  have  been  precisely  the  same.     There- 

foie  I  really  do  not  see  what  interest  remained  in  the  lessor." 

Lord  (yHagan  said  (2):   ''In  the  case  before  us  the  lease  of 

Hodgkins  constituted,  substantially,  a  sale  of  the  coal.     Its  value 

was  estimated  on  the  face  of  the  instrument,  and  the  payment 

was,  as  for  rent,  arranged  with  the  plain  understanding  that  the 

whole  of  it  should  be  removed,  within  a  term  of  fifteen  years.     As 

Lord  Justice  MMish  said  :  '  In  the  case  of  minerals,  if  a  man  is 

the  lessee  of  minerals,  and  has  time  to  take  the  minerals,  and  has 

the  right  to  take  the  minerals,  he  does  take  the  minerals,  however 

limited  his  interests  may  be ;  and,  when  he  has  once  taken  and 

^t  the  minerals  and  sold  them,  the  person  who  has  to  come  in 

after  him  is  just  as  much  deprived  of  the  minerals  as  if  the  person 

who  prot  them  had  been  the  owner  in  fee  simple.'     Here  the  lessee 

had  the  right  and  the  time  to  take  the  minerals,  and  therefore  a 

property  in  them  over  which  he  had  full  control.     He  sold  that 

.     property  and  got  the  worth  of  it  in  the  way  indicated  by  my 


(1)  3  App.  Cas.,  165,  at  p.  187.  (2)  3  App.  Caa.,  165,  at  p.  191. 
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H.  C.  OP  A.  noble  and  learned  friend  who  last  addressed  your  Lordships,  and 

with  him  I  confess  I  have  difficulty  in  discovering  the    existence 

Railway     oi  any  real  loss  of  which  the  reversioner  can  complain.      The  coal 

KRs^oF^^    was  disposed  of,  purchased,  and  paid  for ;  and  there  -was  an  end 

N.S.W.      to  any  claim  to  it,  save  on  the  part  of  the  compensating  company. 

Perpetual    It  was  not,  as  has  been  well  put  at  the  Bar,  the  case  of  a  farm  or 
Ltd.        of  a  house,  to  be  used  during  a  term  and  go  back  to  the  owner  at 

the  end  of  it.     Here  the  lessee  bought  the  coal  and  sold    it,  and 

got  the  price  of  it,  and  the  offer  of  the  respondents,  which  will  be 
made  effective  by  your  Lords^hips'  judgment,  seems  to  me  to  have 
given  the  appellant  more  than  he  has  any  right  to  demand.  But, 
even  if  it  be  otherwise,  and,  either  with  reference  to  royalties  or 
anything  else,  he  has  a  title  to  any  further  compensation  he  may 
enforce  that  title  effectually  by  a  proceeding  under  the  6th  section 
of  the  Railway  Clauses  Act" 

The  duty  of  the  Court  in  the  present  case  is  to  apply  the 
doctrines  thus  laid  down  to  the  circumstances  appearing  by  the 
documents  and  facts.  [His  Honor  having  made  further  reference 
to  the  facts  and  to  the  proceedings,  as  already  stated,  proceeded :] 
The  first  objection  taken  is  that  the  learned  Judge  adopted  the 
wrong  principle  in  the  assessment  of  compensation.  It  is  con- 
tended that,  having  regard  to  the  area  of  the  land  under  lease, 
the  length  of  the  term,  the  probable  quantity  of  coal  available, 
and  the  probable  output  of  the  mine,  the  actual  return  to  the 
plaintiffs,  by  way  of  rent  and  royalty  together,  during  the  residue 
of  the  term  was  not  likely  to  be  diminished  by  reason  of  the 
inhibition,  and  that  they  would,  therefore,  not  sustain  any  actual 
loss  until  the  expiration  of  the  term,  when  they  would  get  the 
land  back  from  the  lessees  subject  to  the  inhibition  as  to  the  area 
in  question.  There  was  evidence  from  which  the  learned  Judge 
might  have  drawn  this  inference  if  he  had  accepted  the  evidence. 
In  this  view,  the  plaintiffs  would  only  be  entitled  to  compensation 
for  the  future  loss  which  they  would  sustain  from  their  inability 
to  work  this  coal  after  the  termination  of  the  lease.  But  this, 
the  appellants  contended,  should  be  estimated  at  the  present 
value  of  what  it  would  have  been  worth  as  coal  in  situ  at  the 
termination  of  the  lease.  The  plaintiffs,  on  the  other  hand,  con- 
tended that  the  case  should  be  considered  as  one  of  a  present 
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interference  with  a  present  proprietary  right  which  the  plaintiffs  B-  C-  <>'  '^• 

and  their  lessees  were  about  to  exercise,  on  the  one  hand  by       ]^ 

selling,  and  on  the  other  by  purchasing  and  taking  away,  the  coal     railway 
in  the  area  in  question.   Now,  primd  facie,  the  owner  of  property      "j^^^^" 
is  entitled  to  do  what  he  likes  with  his  own,  and  to  dispose  of  it      N.S.W. 
at  such  times  and  on  such  terms  as  he  pleases.      A  mining  lease   Perpetual 
is,  as  already  pointed  out,  in  substance  a  sale  of  the  minerals.    In        l^d, 

the  present  case  the  foundation  of  the  rights  of  both  lessors  and       

lessees  is  an  interference  with  a  present  right  of  which  they  were 
prepared  to  take,  and  intended  to  take,  immediate   advantage. 
The  power  exercised  by  the  Commissioners,  for  the  exercise  of 
which  they  have  offered  to  make  compensation,  is  conferred  by 
law.    Their  act  is  therefore  not  unlawful,  but  they  must  make 
compensation.     Now,  when  one  person  is  authorized  to  take  the 
property  of  another  against  his  will  on  the  terms  of  paying  the 
value,  it  is  not  competent  for  the  person  exercising  this  authority  to 
dum  that  a  diminution  should  be  made  in  the  price  on  the  ground 
that,  if  he  had  not  taken  the  property,  the  owner  would  probably 
not  have  been  able  to  sell  it  for  some  time,  and  that  therefore  the 
price  should  be  estimated  at  the  present  value  of  a  sum  payable 
in  futuro,  when  another  purchaser  might  be   expected   to   be 
forthcoming.      Nor  is  it  competent  to  him  to  claim  a  diminution 
of  price  on  tlie  ground  that  the  market  for  the  particular  kind  of 
property  is  limited,  and  that  by  acquiring  the  property  in  ques- 
tion, and  so  taking  it  out  of  the  market,  the  taker  has  conferred 
on  the  owner  an  opportunity,  which  he  would  not  otherwise  have 
had,  of  disposing  of  other  property  of  the  same  kind.     Such  con- 
siderations are  too  remote.     The  case  is  dealt  with  as  a  present 
interference  with  present  proprietary  rights,  and  no  allowance  by 
way  of  set  off  or  reduction  of  price  can  be  rightfully  claimed  in 
respect  of  incidental  advantages  which  the  owner  deprived  of  his 
property  may  acquire  in  respect  of  other  property  which  he  has 
an  equal  proprietary  right  to  use  and  dispose  of  at  his  will.     In 
some  cases  the  legislature  has  by  express  enactment  made  pro- 
vision for  reducing  the  price  or  compensation  to  be  paid  in  respect 
of  land  taken  for  public  works  by  an  amount  representing  the 
enhancement  in  value  of  other  property  of  the  owner,  but  in  the 
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H.  C.  OP  A.  absence  of  such  express  enactment  it  is  clear  that  no  such  allow- 
^      ance  can  be  made. 

Railway         The  same  principles  apply  to  the  compensation  payable  in  the 

^^  KRs^oF^^    present  case.     There  is,  indeed,  no  question  of  enhancement  of 

N.S.W.      value  to  any  part  of  the  plaintiffs'  coal  by  reason  of  the  inhibiti(»). 

Perpetual   The  effect  of  it  is  that  they  are  prevented  from  selling  to  their 
Lm    ^   lessees  coal  which  they  would  otherwise  have  sold  to  them,  and 
the  fact  that  they  are  at  liberty  to  sell  to  the  lessees  a  corres- 
ponding quantity  of  other  coal  is  quite  irrelevant.     If,  iadeed, 
the  rent  payable  by  the  lessees  had  been  a  fixed  rent,  and  the 
lessees  had  been  entitled  on  payment  of  the  rent  to  take  as  much 
coal  as  they  thought  fit  during  the  term  of  the  lease,  there  would 
have  been  in  effect  a  sale  of  all  the  coal,  and  the  lessors,  so  long 
as  they  received  the  full  price,  that  is  the  rent,  would  sustain  no 
loss  by  reason  of  the  inhibition,  but  the  loss  would  fall  entirely 
on  the  lessees,  and  would  be  considered  in  estimating  the  compen- 
sation payable  to  them.     If  the  result  of  the  inhibition  were  to 
bring  about  a  cessation  of  payment  of  rent  by  reason  of  the 
exhaustion  of  the  coal  before  the  end  of  the  term,  this  would  no 
doubt  be  a  loss  for  which  the  lessors  would  be  entitled  to  com- 
pensation, but  the  amount  would  be  only  the  reversionary  value 
of  the  future  rent  which  they  would  probably  lose.     But  that  is 
not  this  case.     For  these  reasons  we  are  of  opinion  that  the  basis 
adopted  by  the  Supreme  Court  was  right  so  far  as  it  proceeded 
upon  the  present  value  of  the  profits  to  be  derived  from  the  coal 
which  was  about  to  be  worked  immediately,  and  not  upon  the 
reversionary  value  of  that  coal  at  the  expiration  of  the  lease. 

The  appellants  took  the  further  objection  that,  so  far  as  the 
£700  worth  of  coal  was  concerned,  the  plaintiffs  had  sustained  no 
loss,  since,  on  the  basis  on  which  the  case  was  treated,  they  would 
continue  to  receive  this  amount  undiminished,  and  that  therefore 
the  sum  of  £700  a  year  should  be  deducted  from  the  probable  total 
annual  payments  of  £1620,  which  were  the  basis  of  the  learned 
Judge's  assessment.  It  has  been  already  pointed  out  that,  so  far  as 
regards  the  £700  worth  of  coal,  it  is  purchased  and  paid  for.  The 
plaintiffs  ought  not,  therefore,  to  be  paid  for  it  over  again.  But 
which  part  of  the  output  of  the  mines  ought  to  be  regarded  as  so 
paid  for  ?     The  appellants  seek  to  attribute  this  rent  entirely  to 
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the  coal  within  the  inhibited  area.     The  respondents  claim  to  be  H-  C.  of  a. 
entitled  to  attribute  it  entirely  to  coal  obtained  from  the  rest  of        ^^^ 
the  mine.      Now,  the  basis  of  the  assessment  of  compensation,     Railwav 
which  cannot  be  more  than  a  restitutio  in  integrum,  is  that  the  ^^^^J.^^" 
plaintiflfe  are  to  be  put  in  the  same  position  as  if  the  notice  not  to      N.S.W. 
work  had  not  been  given.     In  that  case  they  would  have  received    Pebpetital 

•      Tb,t7stek  Go 

rent  and  royalties  in  respect  of  the  coal  in  question,  and  also  in        ltd. 

respect  of  coal  from  other  parts  of  the  mine.    To  which  part  of  the       

coal  so  taken  should  the  fixed  rent  of  £700  be  attributed  ?   Having 

regard  to  the  terms  of  the  lease,  the  obvious  answer  is  that  it  should 

be  attributed  to  the  coal  first  taken  in  each  year,  and,  if  coal  was 

flimaltaneously  being  taken  from  different  parts  of  the  mine, 

should  be  attributed  to  those  different  parts  in  proportion  to  the 

quantity  taken  from  them  respectively.     If  all  the  coal  would 

have  been  taken  from  the  inhibited  area,  the  whole  should  have 

been  attributed  to  the  coal  from  that  area.     If  none  would  have 

been  taken  from  it,  then  none  of  the  £700  should  be  attributed 

to  it    Now,  it  was  assumed  throughout  the  case  that  the  coal 

which  would  have  been  taken  from  the  inhibited  area  would  have 

formed  part  only  of  the  total  output  during  the  ten  years  adopted 

by  the  learned  Judge  as  the  basis  of  the  assessment.     It  follows 

that  the  whole  of  the  £700  cannot  be  deducted  from  the  gross 

royalties  calculated  on  that  coal.     On  the  other  hand  it  cannot 

all  be  attributed  to  the  output  from  the  rest  of  the  mine.     The 

only  way,  therefore,  to  do  complete  justice  is  to  divide  the  £70(X 

between  the  output  from  the  inhibited  area  and  the  rest  of  the 

ontpnt  in  proportion  to  their  probable  respective  quantities,  and 

to  treat  the  coal  represented  by  the  proportion   of  the  £700 

attributable  to  each  as  paid  for  in  full,  and  the  residue  as  subject 

to  royalty.     It  follows  that  a  deduction  should  have  been  made 

from  the  annual  instalments  of  £1620  of  a  sum  bearing  the  same 

proportion  to  £700  as  the  probable  output  from  the  inhibited 

area  would  have  bornfe  to  the  total  output  from  the  mine.     This 

calculation  was  not  made  by  the  learned  Judge,  nor  were  the 

neoeasary  inferences  of  fact  upon  which  it  must  be  founded  made 

by  him.    The  case  should  therefore  be  remitted  to  him  for  that 

purpose. 
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H.  C.  OF  A.        The  learned  Judge,  as  already  stated,  calculated  the  present 

*  value  of  the  future  royalties  as  of  the  date  when  the  first  of  them 

Railway    would  have  been  payable.     This  was  apparently  through  inad- 

CoMMissioN-  vertence,  since  it  is  admitted  that  the  compensation  should  be 

ERS  OF  '  ^ 

N.S.W.      estimated  as  of  the  date  when  the  notice  not  to  work,  which  is 

Perpetual  the  act  entitling  the  plaintiffs  to  compensation,  was  given.     The 

^Ltd*   ^    present  value  should,  therefore,  have  been  calculated,  as  at  23rd 

December,  1901,  of  future  instalments,  the  first  of  which  was 

payable  at  the  time  when  the  first  royalty  would  have  been  pay- 
able after  that  date.  This  is  a  mere  matter  of  arithmetical 
calculation. 

Another  point  was  taken  by  the  appellants  as  to  the  interest 
allowed  by  the  learned  Judge  on  the  sum  arrived  at  as  the  present 
value  of  the  instalments.  In  the  case  of  In  re  Richard  and 
Great  Western  Railway  (1),  decided  by  the  Court  of  Appeal  in 
November,  1904,  it  was  held  that  interest  cannot  be  awarded  in 
respect  of  the  period  between  the  giving  of  the  notice  not  to  work 
a  mine  and  the  making  of  the  assessment  of  the  amount  of  com- 
pensation payable.  This  case  was  apparently  not  cited  in  the 
Supreme  Court,  but  its  authority  was  not  contested  before  us,  and 
we  think  we  ought  to  follow  it. 

On  these  three  points,  therefore,  the  amount  of  damages  requires 
correction. 

Unless  the  plaintiffs  consent  to  a  reduction  of  the  verdict  in 
accordance  with  the  principles  which  we  have  indicated,  it  will  be 
necessary  formally  to  set  aside  the  verdict  and  grant  a  new  trial 
so  far  as  may  be  requisite  for  a  re-assessment  of  the  amount  of 
damages  on  those  principles,  but  without  disturbing  the  findings  of 
the  learned  Judge  on  the  substantial  questions  of  fact  determined 
by  him. 

The  parties  should  bear  their  own  costs  of  this  appeal. 

Orde  ?'  accord  i  n  rjl  y. 

Solicitor,  for  the  appellants,  */.  S.  Cargill. 
Solicitor,  for  the  respondents,  F.  Davenport. 

C.  A.  W. 

(1)  (1905)  1  K.B.,  68.  • 
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DETTMAN 

Plaintiff, 

WILLIAMS 

Nominal  Defendant, 


Appellant  : 


AND 


Respondent. 


ON  appeal  from  the  supreme  court  of 

NEW   south   wales. 

Public  Service  Act  {N.S.W.),  (59  Vict.  No.  25),  sees.  12,  59,  60,  [coiisolidated  1902, 
Xo.  31,  secM.  15,  70,  71)  —  Public  Service  {Superannitation)  Act  [N.S.W.)^ 
[Xo.  55  of  1899),  sec.  2 — Officer  who  electa  to  retire — Not  a  person  whose  services 
Mere  dispensed  itith — Construction  of  Statutes, 

Sec.  59  of  the  Public  Service  Act  1895  provided  that  do  person  to  whom  the 
Act  applied  should  receive  any  pension,  superannuation,  retiring  allowance  or 
gratuity,  except  as  provided  by  sec.  60.  The  latter  section  provided  that  all 
allowances  made  to  persons  whose  services  were  dispensed  with  under  the  Act 
for  any  cause  other  than  an  offence  were,  subject  to  certain  conditions,  to  be 
made  and  calculated  upon  certain  specified  scales.  Sec.  12,  sub- sees.  ii.  and 
v.,  provided,  in  effect,  that  any  officer  whose  salary  was  reduced  by  the 
Public  Service  Board  by  more  than  one  fourth,  should  have  the  option  of 
continuing  in  the  service  at  the  reduced  salary,  or  of  retiring  therefrom,  and, 
if  he  elected  to  retire,  should  be  entitled  to  **the  payment  and  gratuity 
mentioned  in  sec.  60.*' 

Held,  that  an  officer  who  under  such  circumstances  elected  to  retire,  and 
received  the  payment  and  gratuity  under  sec.  60,  did  not,  by  reason  of  his 
becoming  entitled  to  the  payment  and  gratuity  mentioned  in  sec.  60,  become 
an  officer  whoee  services  '*  were,  for  any  cause  other  than  an  offence,  dispensed 
with  under  the  provisions  of  the  Public  Service  Act  of  1895  "  within  the 
meaning  of  sec.  2  of  the  Public  Service  (Superannuation)  Act  1899,  which 
provided  that  officers  who  came  within  that  description  should  in  certain 
cases  be  entitled  to  a  further  allowance. 

Decision  of  the  Supreme  Court:  Dettman  v.  Williams,  (1905)  5  S.R. 
(N.S.W.),  265,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 


H.  C.  OP  A. 
1905. 

Sydney, 
Sep.  25,  26. 


Griffith  C.J., 
Barton  and 
O'Connor  J  J. 


44  HIGH    COURT  [1906. 

H.  C.  OF  A.       The  appellant  was  an  oflScer  in  the   Public  Service   of  New 

1906 

^_^  South  Wales.  In  1896  his  salary  was  reduced  by  the  Public 
Dettman  Service  Board  by  more  than  one-fourth  ;  and  he  elected  to  retire 
WiixiAMs.  ^^^^^  sec.  12,  sub-sees.  Ii.  and  v.,  of  the  Public  Service  Act  (59 
Vict.  No.  25),  (now  sec.  15,  sub-sees.  Ii.  and  v.,  of  the  consoli- 
dated Act  1902,  No.  31).  He  received  the  gratuities  to  which 
he  was  entitled  upon  the  basis  of  sec.  60  of  that  Act,  (now  sec.  71 
of  the  Act  1902,  No.  31).  After  the  passing  of  the  Public  Service 
(Superanmtation)  Act  (No.  55  of  1899),  he  sued  the  defendant, 
as  nominal  defendant  duly  appointed  on  behalf  of  the  Government, 
to  recover  superannuation  allowance  under  sec.  2  of  that  Act,  as 
a  person  whose  services  were  dispensed  with  under  the  provisions 
of  the  Act  of  1895  for  a  cause  other  than  an  offence. 

At  the  trial  a  verdict  was  entered  for  the  defendant,  and  the 
Full  Court,  on  motion  to  make  absolute  a  rule  nisi  to  set  aside 
the  verdict,  held  that  the  verdict  was  right,  and  discharged  the 
rule :  Dettman  v  WiUiams  (1). 

From  this  decision  the  present  appeal  was  brought  by  special 
leave. 

The  various  sections  are  set  out  in  the  judgments.  For  the 
sake  of  clearness,  the  references  are,  in  each  case,  to  the  sections 
of  the  earlier  Acts,  not  to  the  consolidation  Acts. 

Armstrong  (with  him  Edwards),  for  the  appellant,  referred  to 
Chitty,  Prerogatives  of  the  Crottni,  p.  18. 

C,  B.  Stephen,  for  the  respondent,  referred  to  Smith  v.  Great 
Westeim  Railway  Co.  (2) ;  and  Dettman  v.  Williams  (3). 

Armstrong,  in  reply. 

The  arguments  are  fully  dealt  with  in  the  judgments. 

Griffith  C.J.  The  question  for  determination  in  this  case  is 
whether  the  plaintiff  comes  within  the  words  of  sec.  2  of  the 
Public  Service  {Superannuation)  Act  1899,  which  provides  that: 

(1)  (1905)  5  S.R.  (N.S.W.),  265.  (3)  (1905)  6  S.R.  (N.S.W.),  265,  at 

(2)  3  App.  Cas.,  165,  at  p.  ISO.  p.  266. 


Griffith  C.J. 
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— ^" Where  the  services  of  any  officer  employed  in  the  Public  H.  C.  ofA. 

Service,  and  a  contributor  to  the  Civil  Service  Superannuation       ^ '^ 

aecount^  were,  for  any  cause  other  than  an  offence,  dispensed  with    dkttman 

under  the  provisions  of  the  Public  Service  Act  of  1895  within    vYj^J^i^Mg 

twelve  months  from  the  commencement  of  the  said  Act,  and  after 

he  had  served  for  fifteen  years  or  more,"  he  should  be  deemed  to 

be  entitled  to  certain  payments  by  way  of  pension,  to  which  it  is 

not  necessary  now  to  refer.     The  question  is  whether  his  services 

were  "dispensed  with."     1m  ow,  there  is  no  doubt  that  the  words 

used  in  this  section  are  used  in  the  same  sense  as  in  sec.  60  of  the 

Public  Sei^vice  Act  ot  1896,  which  provided  that  "if  the  services 

of  any  person  permanently  employed  in  the  Public  Service  shall 

be  dispensed  with  by  the  Board"  under  the  provisions  of  that 

Act  "otherwise  than  for  an  offence,"  then  under  certain  conditions, 

which  are  those  under  which  the  appellant  claims,  he  should 

be  entitled  to  a  gratuity. 

Under  the  Public  Service  Act  1895,  sec.  8,  the   Board  were 
required  to  examine  the  conditions  of  the  service,  and,  if  they 
found  too  many  persons  employed  in  any  department,  they  were 
to  transfer  some  of  them  to  some  other  department  if  they  could, 
and  if,  to  use  the  words  of  sec.  8,  their  services  could  not  be 
usefully  and  profitably  employed  in  any  other  department,  their 
services  were  to  be  dispensed  with,  subject  to  the  provisions  of 
sec  60.     Other  duties  of  the  Board  were  to  inquire  whether  the 
officers  were  capable  of  performing  the  services  required  of  them, 
whether  the  salaries  paid  were  adequate  to  the  services  rendered, 
and  whether  the  services  rendered  were  adequate  to  the  salaries 
paid,  and  it  was  by  sec.  12,  sub-sec.  (^ii.)  in  particular  provided  that 
"if  in  the  opinion  of  the  Board''  an  "officer  is  unfitted  for  or  in- 
capable of  performing  work  of  a  class  equivalent  to  the  amount 
of  his  salary,  or  if  such  work  shall  not  be  available,  the  Board 
shall  reduce  the  salary  of  such  officer  to  the  maximum  deter- 
mined by   the   Board  to  be  appropriate  to  the  class   of   work 
actually  performed  by  or  assigned  to  him,  and  he  shall  have  the 
option  of  continuing  in  the  Service  at  such  reduced  salary,  or 
of  retiring  therefrom  as  hereinafter  provided." 

Another  sub-section  (v.)  provided  that,  if  the  reduction  of  the 
salary  exceeded  one  fourth,  and  was  certified  by  the  Board  to  be 
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H.  C.  OF  A.  made  on  the  ground  that  the  officer  affected  was  unfitted  for  or 
incapable  of  performing  work  equivalent  to  the  amount  of  salary 
previously  received  by  him,  and  certain  other  conditions  were 
fulfilled,  then,  if  the  officer  elected  to  retire  from  the  service  by 
reason  of  the  reduction  of  his  salary,  he  should  be  entitled  to 
receive  "  the  payment  and  gratuity  mentioned "  in  sec.  60, 
sub-sec.  (1)  of  the  Act. 

The  circumstances  undec  which  the  appellant  left  the    service 
were  these.     The  Board,  upon  examination,  thought  that  he  could 
not  perform  work  equivalent  to  the  salary  which  he  received,  and 
reduced  his  salary  by  more  than  one- fourth.     Thereupon  he  had 
tlie  option  of  continuing  in  the  service  at  the  reduced  salary,  or  of 
retiring  as  provided  by  sub-sec.  (v.)  of  sec.  12.    He  elected  to  retire, 
and  asked  for  the  gratuity  to  which  he  was  entitled  under  that 
sub-section,  and  received  it.      After  that  the  Act  of  1899  was 
passed,  which,  he  claims,  confers  additional  rights  upon  him.     If 
his  services  were  dispensed  with  within  the  meaning  of  the  Act, 
he  is  entitled  to  these  additional  advantages.     But,  prinid  facie, 
a  person  who,  having  the  option  of  continuing  in  the  service  at  a 
reduced  salary  or  of  retiring,  elects  to  retire,  cannot  be  said  to 
have  had  his  services  dispensed  with.     The  argument  which  was 
relied  upon  to  establish  this  contention  was  an  ingenious  one.    It 
depends  upon  the  words  of  sec.  59,  which  provides  that  no  person 
to  whom  the  Act  applies  shall  be  allowed  to  receive  any  payment 
by  way  of  pension,  annual  superannuation,  retiring  allowance,  or 
gratuity,  either  directly  or  indirectly,  except  as  provided  in  sec.  60. 
Under  the  Act  of  1884  some  persons  were  entitled  to  a  retiring 
allowance  which  that  section  abolished.     Now  sec.  60  begins  :  "  If 
the  services  of  any  person  permanently  employed  in  the  Public 
Service  shall  be  dispensed  with  by  the  Board  under  the  provisions 
of  this  Act  otherwise  than  for  an  offence,"  and  then  certain  conse- 
quences follow.    The  argument  sought  to  be  based  on  that  portion 
of  the  section  was  this: — Under  sec.  59  the  only  persons  who  are 
allowed  to  receive  anything  by  way  of  pension,  superannuation, 
retiring  allowance,  or  gratuity,  are  persons   who  fall  within  the 
category  of  persons  whose  services  were  dispensed  with  by  the 
Board  under  provisions  of  the  Act.    If,  therefore,  a  person  can  be 
brought  within  the  category  of  persons  entitled  to  a  pension,  &c., 
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he  must  necessarily  fall  within  the  other  category.     That  is  an   H-  C.  of  A. 
ingenious  argument,  but  it  does  not  strike  one  as  altogether  con- 
vincing.   There  are,  it  appears  to  me,  two  answers  to  it.    First,  that     i^ettman 
is  not  what  sec.  69  says.     It  does  not  say  that  the  only  persons  who 
shall  receive  gratuities  are  persons  who  fall  within  the  description 
in  sec.  60.     What  it  does  say  is  that  in  any  case  where  persons  are 
entitled  to  any  payment  or  allowance  under  the  Act,  it  shall  be 
calculated  at  the   rate  prescribed  by  sec.    60,   and  not  on   any 
other  scale.     Upon  this  construction  the  sections  are  quite  con- 
sistent   Sec.  12  merely  provides  that  persons  who  retire,  although 
they  do  not  fall  within  the  description  of  sec.  60,  shall  nevertheless 
receive  the  gratuity  or  allowance  specified  in  sub-sec.  (ii.)  of  sec.  60. 
That  is  one  answer.     There  is  another,  arising  upon  the  ordinary 
canons  of  construction.     Every  Statute  is  to  be  so  construed  as  to 
give  effect,  if  possible,  to  all  its  provisions.   Now,  if  the  construc- 
tion contended  for  is  correct,  the  provisions  of  sub-sec.  (v.)  of  sec.  12 
are  entirely  unnecessary,  because,  assuming  that  the  appellant  is  a 
person  whose  services  were  dispensed  with,  he  was  entitled  to  an 
allowance  under  sec.  60;  but  the  legislature  expressly  provided  by 
sab-sec.  (v.)  of  sec.  12  for  this  particular  case,  treating  it,  not  as 
that  of  a  peraon  whose  services  were  dispensed  with,  but  as  that 
of  a  person  who  elects  to  retire  from  the  service  because  his  salary 
was  reduced  by  more  than  one-fourth.     It  is  impossible  therefore 
to  accept  Mr.  Armstrong's  construction  without  rejecting  altogether 
the  provisions  of  sub- sec.  (v.),  or  rather  holding  that  they  have 
no  sensible  effect  at  all.     The  proper  inference  to  draw  under 
these  circumstances  is  that  sec.  59  should  be  construed  so  as  to 
allow  some  meaning  and  effect  to  sub-sec.  (v.)  of  sec.  12,  and,  if  that 
gives  rise  to  any  repugnancy  between  the  sections,  then  one  must 
be  taken  as  a  proviso  to  the  other.     In  that  way  the  diflSculty  of 
repugnancy  will  be  avoided,  and   full  effect   given   to   all    the 
provisions  of  the  legislature,  who  must  not  be  assumed  to  have 
enacted  specific  provisions  which  have  no  meaning  at  all. 

For  these  reasons,  I  think  that  the  appellant  has  failed  to 
establish  that  his  ingenious  argument  is  correct,  and  that  the 
decision  of  the  Supreme  Court  should  be  affirmed. 

B.\RT0S  J.  I  am  of  the  same  opinion.  Sec.  2  of  the  Act  of 
1^99,  it  is  contended,  is  a  substitution  in  effect  for  sec.  60  of  the 
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H.  C.  OF  A.  Act  of  1895,  with  regard  to  persons  who  come  within  the  last- 

^ '^       named   provision.      In  order  to  come  within  that  section,   it  is 

Dettman     I'ightly  contended  that  a  person  making  a  claim  must  be  an  officer 

Wii  LiAMs    w'^o®®  services  have  been  dispensed  with,  because  both  sec.  2  of 
the  Act  of  1899  and  see.  60  of  the  Act  of  1895  relate  only  to  that 
class  of  persons.      It  became  necessary,  therefore,  for  Mr.  Arm- 
strong to  urge  that  his  client  was  a  person  whose  services  had 
been  dispensed  with.      He  called  to  his  aid,  for  that   purpose, 
the  latter  part  of  sec.  59,  which  is :  "  Nor  shall  any  person  to 
whom  this  Act  applies,  except  as  iu  the  next  succeeding  section 
provided,  receive  out  of  the  Consolidated  Revenue  of  the  Colony 
any  payment  by  way  of  pension,  annual  superannuation,  retiring 
allowance,  or  gratuity,  either  directly  or  indirectly."     Mr.  Arm- 
strong's argument  appeared  at  first  sight  to  have  some  strength 
on  its  side,   but  when  one  examines  the  provisions  of  sec.    12, 
particularly  the  fifth  sub-section,  one  sees  that  there  is  a  fallacy 
in  arguing  that  the  person  dealt  with  in  sec.  12  is  a  person  whose 
services  have  been  dispensed  with  within  the  meaning  of  sec.  60 
of  the  Act  of  1895  or  sec.  2  of  the  Act  of  1899.     Relying  on  the 
second    part  of  sec.    59,  Mr.  Armstrong  argued   that   this    was 
restrictive  to  itself,  and  that  no  one  could  receive  the  benefits  of 
sec.  60  unless,  applying  the  last  part  of  sec.  59,  he  is  a  person 
whose  services  are  dispensed  with,  and  that,  while  sub-sec.  (v.)  of 
sec.  12  gives  the  benefits  of  sec.  60  to  persons  who  come  within 
that  sub-section,  they  must  be  intended  by  the  Act  of  Parliament 
to  be  deemed  persons  whose  services  were  dispensed  with.      I 
cannot  agree  with  that  contention.     It  appears  to  me  that  the 
provisions  of  sec.  12,  sub-sec.  (v.),  are  quite  reconcilable  with 
those  of  sees.  59  and  60  of  the  Act  of  1895.     Sub-sec.  (v.)  deals 
with  the  case  of  an  officer  electing  under  certain  circumstances  to 
retire  from  the  service  by  reason  of  the  reduction  of  his  salary, 
and  says  that  he  shall  be  entitled  to  receive  the  payment  and 
gratuity  mentioned  in  sec.  60  of  that  Act.     The  contention   on 
behalf  of  the  appellant  depends   upon  these   latter  words,   for, 
unless  we  are  to  read  the  words  of  sub-sec.  (v.)  and  the  whole  of 
the  latter  portion  of  them  as  bringing  him  within  the  meaning  of 
sec.  60  as  a  person  whose  services  are  dispensed  with,  then  the 
case  remains  to  be  dealt  with  simply  under  sub-sec.  (v.)  of  sec  12, 
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but  upon  the  scale  provided  for  in  sec.  60.     The  latter  seems  to   H.  C.  of  a. 
be  the  meaning  which  must  be  given  to  sec.  59  :  that  the  officer       ^^' 
shall  be  entitled  to  the  payment  mentioned  in  sec.  60,  not  that  he     Dettman 
shall  be  deemed  to  be  a  person  whose  services  are  dispensed  with,    WH^i^Bis. 
but  that,  there  being  a  scale  provided  in  sec.  60,  that  shall  apply 
also  to  persons  who  come  under  sec.  12,  sub-sec.  (v.). 

The  second  portion  of  the  argument  was  directed  to  showing 
that  by  force  of  sec.  12,  and  particularly  sub-sec.  (ll.),  "on  the 
dictionary  meaning  of  the  words,"  the  appellant  was  an  officer 
whose  services  were  dispensed  with,  because  by  sec.  12,  sub-sec.  (il.), 
if  an  officer  is,  in  the  opinion  of  the  Board,  incapable  of  per- 
forming work  of  a  class  equivalent  to  his  salary,  or  if  work  is  not 
available,  his  salary  shall  be  reduced  to  the  maximum  amount 
appropriate  to  the  class  of  work  actually  performed  by  him,  and 
he  shall  have  the  option  of  continuing   in   the  service  at  the 
reduced  salary,   or  of  retiring.     It  is  argued  that,  because  the 
Board  may  reduce  his  salary  to  so  low  a  point  that  he  may  be 
quite  unable  to  contemplate  remaining  in  the  service  upon  such 
a  pittance,  and  he  may  therefore  have  to  accept  the  provision  for 
retirement  provided  for  in  that  section,  he  is  in  effect  compulsorily 
retired.  But  it  seems  to  me  that  the  Act  is  framed  in  such  a  way 
as  to  destroy  that  contention,  because  it  looks  not  at  what  is 
virtually  done,  but  at  what  is  actually  done.   Accordingly  it  may 
be,  perhaps,  very  well  contended  that  a  person  whose  salary  is 
reduced  to  a  painfully  low  point  can  have  no  option  but  to  retire, 
but  that  is  an  argument  founded  upon  effects  rather  than  upon 
acts  or  deeds.   The  Act  clearly  distinguishes,  to  my  mind,  between 
persons  who  elect  to  retire  and  persons  whose  services  are  dis- 
pensed with.  The  words  in  sub-sec.  (ll.)  of  sec.  12 — "  who  shall  have 
the  option  of  retiring  " — ^seem  to  mean  precisely  the  same  as  the 
words  "  who  shall  elect  to  retire  "  in  sub-sec.  (v.).     However  hard 
the  alternative  put  to  him  may  be,  if  he  chooses  one  of  them  he 
elects,  and  if  he  elects  to  retire,  his  services  are  not  dispensed 
with,  as  he  had  an  opportunity  of  staying  in  the  service  and 
obtainmg  certain  financial  advantages.   In  either  case  his  services 
are  not  dispensed  with.    Nor  can  it  be  said  that,  where  the  Act  uses 
expressions  so  different  as  those  in  sec.  12,  and  those  in  sec.  60  of 
the  Act  of  1895,  they  are  to  be  held  to  mean  the  same  thing. 

VOL.  111.  4 


50 


HIGH  COURT 


[1906. 


H.  C.  OF  A. 
1905. 

Dkttman 
Williams. 

Barton  J. 


That  they  should  mean  the  same  thing  is  a  construction  to  be 
struggled  against  unless  there  is  something  in  the  context  to 
necessitate  such  a  construction.  I  see  nothing  of  that  kind  here. 
Mr.  Armstrong  has  striven  manfully  to  support  a  very  difficult 
position.  It  may  be  that  there  is  a  hardship  on  the  appellant, 
but  if  there  is  a  hardship  it  is  one  created  by  the  law.  I  therefore 
concur  with  the  Chief  Justice  in  the  opinion  which  he  has  stated. 

O'Connor  J.     I  am  of  the  same  opinion. 

(7.  B.  Stephen^  for  the  respondent,  asked  that  the  appeal  should 
be  dismissed  with  costs. 

[Griffith  C.J. — If  the  Crown  asks  for  costs  we  cannot  refuse 
to  allow  them.] 

Appeal  disviiaaed  with  costs. 

Solicitor,  for  appellant,  A.  J,  McDonald, 

Solicitor,  for  respondent,  The  Grown  Solicitor  of  New  South 
Wales, 

C.  A.  W. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

Negligence — Construction  of  road — Unprotected  cutting — LiaJbUity  o/Govtmnunt — 
Beasonahle  care  under  circumstances — No  evidence  of  breach  of  duty — Nonsuit, 

The  Government  of  a  new  country,  when  forming  for  the  first  time  a 
practicable  road  upon  waste  land  of  the  Crown  which  has  been  technically 
dedicated  as  a  highway,  is  not  bound  by  the  rules  which  govern  private 
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persona  who  interfere  with  the  surface  of  an  ancient  highway,  as  that  term    H.  0.  or  A. 

is  understood  in  England.     They  are  not  bound  to  make  the  surface  absolutely 

safe,  nor  are  they  liable  for  accidents  which  are  due  to  mere  imperfections  in 

the  road,  or  to  non-repair ;  they  are  only  bound  to  exercise,  in  the  construction 

of  the  roadway,  such  care  to  avoid  danger  to  persons  using  it  as  is  reasonable 

under  the  circumstances. 


1905. 

MiLLEB 

V. 

McKeon. 


The  Government  of  New  South  Wales  made  a  cutting  through  the  bank  of 
a  river,  in  order  to  facilitate  access  to  the  crossing  place,  on  a  country  road 
in  a  sparsely  settled  district.  The  road  was  fenced,  and  the  cutting  was 
nearly  in  the  middle  of  it  and  occupied  about  one- third  of  its  width,  having 
steep  sides  up  to  ten  feet  in  height.  No  fence  was  put  up  to  prevent  persons 
travelling  along  the  road  from  going  upon  the  uncut  part  of  the  road  at  the 
nde  of  the  cutting.  Twenty  years  or  more  afterwards,  the  respondent,  who 
wai  driving  along  the  road  on  a  dark  night  without  lights,  got  out  of  the 
vehicle,  and  walked  along  the  ground  at  the  side  of  the  cutting,  into  which 
he  fell  and  was  injured. 

Hfld,  in  an  action  against  the  Government  for  negligence  in  making  the 

catting  on  a  highway,  and  for  nuisance,  that  upon  proof  of  these  facts  there 

ms  no  evidence  to  go  to  the  jury  of  breach  of  duty  on  the  part  of  the  Govern- 
meoC^ 

Decision  of  the  Supreme  Court,  McKeon  v.  MUUr  (1905),  5  S.R.  (N.S.  W.), 
128,  reversed,  and  judgment  of  Bring  J.  restored. 

Appeal  from  a  decision  of  the  Supreme  Court 

The  respondent  sued  the  appellant  as  nominal  defendant  on 
behalf  of  the  Government  of  New  South  Wales,  for  personal 
injuries  caused  by  falling  down  the  side  of  a  cutting  on  a  road 
ooDstnicted  by  the  Government. 

The  declaration  contained  four  counts,  in  which  the  cause  of 
Ktion  was  stated  in  different  ways.  The  first  alleged  that  the 
Government  by  its  servants  negligently  and  improperly  removed 
earth  from  a  public  and  common  highway ;  the  second  that  a 
bank  cm  a  highway  was  wrongfully  cut  down  so  as  to  leave  a 
dangerous  place ;  the  third  that  the  approaches  to  the  cutting 
were  negligently  constructed  and  left  steep  and  dangerous ;  and 
the  fourth  that  the  road  leading  to  the  cutting  was  negligently 
left  steep  and  dangerous.  It  was  alleged  also  that  the  highway 
ttd  the  part  of  it  where  the  cutting  was  made  and  the  approaches 
thereto  were  left  without  any  fence,  signal  or  light  in  the  night 

• 

time  to  prevent  or  warn  the  public,  travelling  along  the  highway, 
of  the  dangerous  nature  of  the  place,  and  that  the  plaintiff  while 
80  travelling  fell  over  the  cutting  and  broke  his  leg. 
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The  pleas  were  not  guilty  and  a  traverse  of  the  allegation  that 
the  plaintiff  was  lawfully  travelling  along  the  highway.  Issue 
was  joined  on  these  pleas. 

Pring  J.,  who  presided  at  the  trial,  nonsuited  the  plaintiff,  and 
the  Full  Court  set  aside  the  nonsuit  and  ordered  a  new  trial : 
McKeon  v.  Miller  (1). 

The  facts  are  stated  in  the  judgments. 

• 

Garland  and  A.  Thomson y  for  the  appellant.  The  evidence  of 
the  plaintiff  did  not  disclose  any  liability  on  the  part  of  the 
Government  under  the  circumstances.  The  Government  allowed 
the  public  to  use  the  road,  and  the  public  must  take  it  w^ith  all 
its  defects.  The  Crown  is  in  no  worse  position  than  a  private 
owner  who  dedicates  a  road,  and  it  has  been  held  that  in  such  a 
case  the  public  cannot  complain  of  any  erection  or  excavation  that 
may  exist  upon  the  road  at  the  time  of  dediction:  Fisher  v. 
Prowse  (2);  Bobbins  v.  Jones  (3).  In  this  case  the  whole  of  the 
new  road  was  the  cutting.  There  was  no  duty  cast  upon  the 
Government  to  protect  the  cutting,  nor  even  to  make  the  i"oad  a 
good  one.  The  powers  of  the  Government  with  regard  to  making 
roads  are  defined  in  the  Public  Roads  Act  1902.  Once  the  road 
is  dedicated,  the  Government  is  not  liable  for  accidents  caused  bv 
defects  in  the  roadway  unless  they  are  in  the  nature  of  a  trap : 
Wakely  v.  Lackey  (4);  Longmore  v.  Great  Westeini  Baihcay  Co. 
(5).  Even  municipalities,  which  have  the  care,  control,  and 
management  of  roads  are  not  liable  except  for  misfeasance:  Bourke 
V.  Municipal  Council  of  Sydney  (6);  Turner  v.  Borough  of 
Goulbmm  (7). 

There  is  no  obligation  on  the  part  of  the  Government  to  fence 
at  all :  Cam  well  v.  Metropolitan  Commissioners  of  Sewers  (8). 
Even  if  they  alter  the  nature  of  the  surface  after  the  road  is 
formed,  they  are  only  bound  to  use  ordinary  care  and  skill  towaixis 
persons  to  whom  they  owe  a  duty  of  ordinary  care  and  skill. 

[Griffith  C.J.  referred  to  Hurst  v.  Taylcn*  (9).] 

(1)  (1905)  5  S.R.  (N.S.VV.),  128.  (5)  19  C.B.N.S.,  183. 

(2)  2B.  &S.,770;31  L.J.Q.B.,212.  (6)  16  N.S.\V.L.R.,84;  (1895)  A.C., 

(3)  15C.B.N.S.,  221  ;  33  L.J.,  C.P.,        433. 

1.  (7)  (1903)  3  S.R.  (N.S.W.),  91. 

(4)  1  N.S.W.  L.R.,  274.  (8)  10  Ex.,  771. 

(9)  14Q.B.D.,  918. 
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The  plaintiff  must  give  evidence  of  a  distinct  breach  of  duty  on 
the  part  of  the  defendant.     The  mere  happening  of  an  accident  is 
not  sufficient  in  such  cases  as  this.     The  jury  will  not  be  allowed      Miller 
to  infer  negligence  where  the  evidence  is  consistent  with  there     mcKbon. 

having  been  no  negligence  at  all :  Comman  v.  Eastern  Counties       

Railway  Co,  (1);  Crafter  v.  Metropolitan  Railway  Co.  (2); 
CavipbeWs  Riding  Cases,  vol.  19,  pp.  203,  204,  citing  Wakelin  v. 
Lowion  and  South-  Western  Railway  Co,  (3) ;  Smith  on  Law  of 
Negligence,  2nd  ed.,  p.  185.  What  might  be  negligence  in  the 
construction  of  a  street  or  a  road  much  frequented  would  not 
necessarily  be  negligence  in  the  case  of  a  country  road.  It  is  not 
sufficient  therefore  to  prove  merely  that  certain  things  by  way  of 
protection  were  not  done.  The  plaintiff  must  give  evidence  of 
what  ought  to  have  been  done  in  such  a  place.  [He  referred  to 
Coudier  v.  Corporation  of  Newcastle  (4s).]  But,  even  if  the  place 
is  dangerous,  no  evidence  was  given  to  show  that  it  is  not  in  the 
same  condition  as  when  it  was  when  dedicated,  or  that  there  was 
any  negligence  in  the  original  construction. 

It  would  be  impracticable  to  fence  all  cuttings  and  embank- 
ments on  roads  through  the  country,  and  no  reasonable  man 
would  expect  to  find  them  fenced.     There  was  no  evidence  what- 
ever that  it  was  usual  or  proper  to  fence  such  places.     The  Gov- 
ernment, when  they  made  the  cutting,  could  not  reasonably  have 
been  expected  to  foresee  that  a  person  would  drive  there  without 
lights  on  a  dark  night.     The  conduct  of  the  plaintiff  himself  was 
negligent  and  contributed  to  the  accident,  and  he  has  not  shown 
that  the  defendant  could  by  reasonable  care  have  prevented  it. 
Although  he  was  not  himself  driving  the  buggy,  he  could  have 
interfered,  and  was  therefore  responsible  for  anything  that  the 
driver  did.     The  doctrine  of  identification  applies.     [He  referred 
to  r/t€  Bernina ;  Mills  v.  Armstrong  (5) ;  Waite  v.  North-Eastern 
Railvxiy  Co.  (6) ;  Thorogood  v.  Bryan  (7) ;  Mathews  v.  London 
Street  Tramways  Co.  (8).] 

Piddington,  {J.  Young  with  him),  for  the  respondent.     The 
appellant  is  not  entitled  to  rely  now  on  the  doctrine  stated  in 

(1)  29  LJ.,  Ex.,  W.  (5)  13  App.  Cas.,  1. 

(2)  L.R.  1  C.P.,  300.  (6)  E.,  B.  &  E.,  719. 

(3)  12  App.  Cas.,  41.  (7)  8  C.B.,  115. 

14)  8  S.C.R.  (N.S.VV.),  309.  (8)  58  L. J.Q.B.,  12. 
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H.  C.  ofA.   Fisher  v.  Prowse  (1),  because  the  declaration  alleged  that  the 

cutting  was  made  in  the  highway,  and  there  was  no  plea  which 

Miller      raised  any  issue  as  to  whether  the  cutting  was  made  before  or 

MoKe         after  the  dedication.     In  the  case  above  mentioned  there  was  a 

plea  in  confession  and  avoidance  which  raised  this  issue  as  to  the 

order  of  time.  The  respondent  could  have  given  satisfactory 
evidence  that  the  road  was  used  as  such  before  the  cutting  was 
made  if  any  such  issue  had  been  raised. 

As  to  the  liability  of  the  Government  for  not  fencing  a  cutting, 
no  express  authority  can  be  found  ;  but  it  was  a  question  for  the 
jury  whether,  under  the  circumstances  of  this  case,  a  fence  or 
some  protection  should  not  have  been  placed  there. 

[Griffith  C.J. — May  it  not  be  laid  down  as  a  general  principle 
that  persons  using  country  roads  with  which  they  are  not 
acquainted  should  take  care  to  make  themselves  familiar  with 
their  condition,  by  inquiry  or  otherwise  ?] 

If  a  traveller  is  entitled  to  expect  the  roadway  to  be  in  a 
reasonably  safe  condition,  there  can  be  no  duty  upon  him  to  ask 
questions  as  to  its  condition.  The  road  should  be  made  reason- 
ably safe  for  persons  travelling  by  day  or  by  night.  The  Govern- 
ment is  practically  placed  in  the  same  position  as  a  municipcJity 
as  regards  liability  for  the  acts  of  its  servants :  Farnell  v.  Bow- 
man (2) ;  Wakely  v.  Lackey  (3). 

[O'Connor  J. — It  was  stated  in  Turner  v.  Walsh  (4)  that  the 
liability  of  the  Government  is  a  common  law  liability.] 

The  present  case  is  on  the  same  footing  as  a  case  of  negligence 
in  the  construction  of  any  other  public  work,  such  as  a  school 
building.  It  is  not  a  case  of  mere  non-feasance.  The  making 
of  the  road  in  this  way  without  proper  safeguards  was  a  misfeas- 
ance :  Newton  v.  Ellis  (5).  The  conduct  of  the  defendant  must 
be  looked  at  as  a  whole ;  an  omission  to  do  a  thing  may  be  as 
much  a  positive  wrong  as  the  doing  of  a  wrong  thing :  Foulsum 
V.  Thirst  (6) ;  Bull  v.  Mayor  &c.  of  Shoreditch  (7).  If  there  is  any 
evidence  that  the  place  was  dangerous,  the  jury  must  be  allowed 
to  say  whether  reasonable  care  was  taken  to  safeguard  it.   The  fact 

(1)  2B.  &S.,770;31L.J.,Q.B.,212.  (5)  5  E.  &  B.,  115. 

(2)  12  App.  Gas.,  643.  (6)  L.R.  2  C.P.,  449. 

(3)  1  N.S.W.  L.R.,  274,  at  p.  283.  (7)  18  T.L.R.,  171 ;  19  T.L.R.,  64; 

(4)  6  App.  Cos.,  636.  20  T.L.R.,  254. 
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that  few  people  will  pass  along  there  does  not  make  the  question   H.  C.  of  a. 
any  the  less  one  for  the  jury.   That  might  affect  the  degree  of  finish 
or  durability  necessary,  but  not  the  duty  to  make  it  safe.     The 
Court  cannot  take  judicial  notice  of  a  possibility  that  few  persons 
will  use  the  road  ;  the  jury  are  the  only  persons  in  a  position  to 
decide  such  questions  as  that.     It  is  the  original  act  of  construct- 
ing the  cutting  in  this  way  of  which  the  plaintiff  complains,  and 
the  frequency  or  inf requency  of  user  at  that  time  cannot  affect 
the  liability.     The  Government  dedicated  the  road  to  all  such  as 
were  likely  to  use  it,  and  their  duty  to  them  was  to  make  it 
reasonably  safe  for  them,  whether  they  should  be  few  or  many, 
and  keep  it  safe:  Heaven  v.  Pender  (1);    Corby  v.  HiU  (2); 
Harvey  v.  Truro  Rural  Council  (3) ;  McAleer  v.  Mv/aicipality 
of  HurstviUe  (4) ;  In  re  WiUiams  v.  Orov/iott  (5).    A  jury  might 
well  have  thought  that  the  failure  to  erect  fences  was  negligent. 
[He  referred  to  Hertfordshire  County  Council  v.  New  River  Co, 
(6);  Scott  V.  Mayor  <fec.  of  CoUingwood  {!) ;  Hill  v.  Tottenham 
Urban  District  Council  (8).] 

[Griffith  C.J. — If  the  evidence  was  equally  consistent  with 
Diligence  and  with  the  absence  of  negligence,  the  plaintiff  was 
rightly  nonsuited.  Is  there  any  more  evidence  than  this,  that 
this  was  a  cutting  of  such  a  nature  as  under  some  circumstances 
ought  to  be  fenced  ?] 

Yes.  There  was  evidence  that  persons  using  ordinary  care  got 
into  a  very  dangerous  place  and  injury  resulted.  The  facts 
proved  were  more  consistent  with  negligence  than  with  the 
absence  of  negligence.  The  plaintiff  was  where  he  had  a  right 
to  be,  and  was  not  merely  in  the  position  of  a  licensee.  He  was 
therefore  one  of  the  persons  to  whom  the  Government  owed 
a  duty  to  protect  dangerous  places:  Le  lAivre  v.  QovXd  (9); 
Bdch  V.  Smith  (10).  The  fact  that  no  accident  had  happened  for 
80  many  years  did  not  establish  that  reasonable  precautions  had 
been  taken  by  the  Government  in  making  the  cutting.  That  was 
a  question  for  the  jury  to  consider ;  Longmore  v.  Oreat  Westei^ 


(1)  11  Q.B.D.,  503,  at  p.  509. 

(2)  4C.B.  N.S.,556. 

(3)  (1903)2Ch.,6.3S. 

(4)  12X.S.W.L.R.,  165. 
(5)4B.  &S.,  149. 


(6)  (1904)  2  Ch.,  513,  at  p.  518. 

(7)  7  V.L.R.  (L.),  280. 

(8)  79L.T..495. 

(9)  (1893)  1  Q.B.,  491. 

(10)  7  H.  &  N.,  736. 
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H.  C.  OF  A.   Railway  Go.  (1).     The  caution  required  on  the  part  of  the  con- 

'        structing  authority  is  in  proportion  to  the  magnitude  and  apparent 

Miller      imminence  of  the  risk  :    Pollock  on  Torts,  6th  ed.,  pp.  418,  460 ; 

McKeok      Daniel  v.  Metropolitan  Railway  Co.  (2).     The  traveller  is  not 

obliged  to  look  for  dangers.     [He  referred  to  Thompson  v.  Nortii- 

Eastern  Railway  Go.  (3) ;   Turner  v.  Borough  of  GouXbum  (4) ; 
Indermaur  v.  Dames  (5).] 

This  was  a  continuing  nuisance,  and  the  defendant  must  justify 
the  keeping  and  maintaining  in  an  improper  condition  :  Tarry  v. 
Ashton  (6);  Mcintosh  v.  Municipality  of  Ryde  (7). 

There  was  no  evidence  of  contributory  negligence.  The  driving 
without  lights  was  not  negligent,  and  the  evidence  showed  that, 
as  soon  as  danger  was  feared,  the  driver  and  plaintiff  took  pre- 
cautions to  discover  their  whereabouts ;  it  was  while  they  -were 
doing  so  that  the  accident  happened.  The  plaintiff  was  not 
responsible  for  the  driver's  mistakes,  unless  he  was  negligent  in 
choosing  him  or  in  interfering  with  him.  [He  referred  to  The 
Bernina  :  Mills  v.  Armstrong  (8).] 

If  a  new  trial  is  ordered  the  costs  of  the  first  trial  should  be 
costs  in  the  cause. 

Thomson,  in  reply.  There  was  no  duty  to  repair.  A  person 
dedicating  a  road  with  defects  is  not  responsible  for  accidents 
caused  by  the  defects,  unless  they  were  concealed,  and  he  failed 
to  inform  the  persons  using  the  road  of  their  existence :  Robbins 
V.  Jones  (9). 

[Griffith  C.J. — It  must  be  taken  that  on  the  pleadings  it  is 
admitted  that  the  place  was  a  highway,  and  that  the  cutting  was 
made  in  the  highway.] 

Nothing  has  been  proved  but  the  fact  of  the  accident,  and  that 
is  equally  consistent  with  the  absence  of  negligence  as  with 
negligence.  There  was  therefore  nothing  to  go  to  the  jury :  Cotton 
v.  Wood  (10);  Simkin  v.  London  and  North- Western  Railway 
Co.  (II);  Gautret  v.  Egerton  (12) ;  Pollock  on  Torts,  p.  440. 

(1)  19  C.B.N.S.,  183.  (7)  8  N.S.  W.W.N..  363. 

(2)  L.R.,  5  H.L.,  45.  (8)  13  App.  Cas.,  1. 

(3)  2  B.  &  S.,  106.  (9)  15  C.B.N.S.,  221. 

(4)  (1903)  3  S.R.  (N.S.W.),  91.  (10)  8  C.B.N.S.,  568. 
(6)  L.R.,  1  C.P.,  274.  (11)  21  Q.B.D.,  453. 
(6)  1  Q.B.D.,  314.  (12)  L.R.,  2  C.P.,  371. 
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Griffith  C.J.  This  was  an  action  brought  by  the  plaintiff,  R-  C.  of  a. 
respondent,  against  the  appellant,  as  nominal  defendant  appointed 
for  that  purpose  on  behalf  of  the  Government  of  the  State  of  Miller 
New  South  Wales,  for  negligence  in  executing  certain  works  j^icKeon 
upon  a  highway,  and  for  negligence  in  not  maintaining  the  high- 
way in  a  condition  of  safety  for  persons  lawfully  using  it.  The 
negligence  is  alleged  to  have  consisted  in  making  a  cutting  some 
172  feet  in  length,  and  24  feet  in  width,  through  the  bank  of  the 
Namoi  river,  on  a  country  road  leading  from  Gunnedah  to  Manila. 
The  road  or  highway,  which  had  a  fence  on  either  side,  was  66 
feet  wide,  and,  up  to  the  time  of  the  making  of  the  cutting,  ran 
up  to  within  a  short  distance  of  the  river  and  then  turned  to  the 
left,  to  a  crossing  over  the  river.  The  cutting  led  straight  on  from 
the  place  where  the  road  had  originally  turned  off  to  a  new  cross- 
mg  place,  some  distance  to  the  right  of  the  former  ford.  The  old 
road  was  cut  off  at  the  turn,  and  a  fence  erected  at  each  side  of  the 
cutting,  making  a  new  road  through  Crown  lands  down  to  the 
river.  Xo  fence  was  put  up  to  shut  off  the  part  of  the  road  that 
was  not  cut.  The  respondent,  who  was  being  driven  along  the 
road  by  a  friend  in  a  buggy  on  a  dark  night,  got  out  of  the  buggy 
at  his  friend's  request  to  see  whether  they  had  reached  the  mouth 
of  the  cutting.  Inadvertently  they  had  passed  the  entrance,  and 
had  driven  along  the  top  of  the  bank  between  the  cutting  and 
the  fence.  The  respondent,  while  endeavouring  to  find  out  where 
the  cutting  was,  fell  down  the  steep  bank  at  the  side  of  it,  and 
was  injured. 

It  appears  that  the  cutting  was  made  about  twenty  or  twenty- 
five  years  ago,  and  there  wa^  no  evidence  of  any  other  accident 
having  occurred  from  that  time  to  the  present.  These  facts 
having  been  proved,  Pring  J.,  who  presided  at  the  trial,  non- 
suited the  plaintiff.  The  Full  Court  set  aside  the  nonsuit  and 
ordered  a  new  trial.  The  learned  Chief  Justice,  in  delivering 
judgment,  said  (1) : — **  We  have  not  to  say  whether  this  cutting 
was  a  dangerous  place  or  not,  that  is  for  the  jury  to  decide,  and 
we  are  not  called  upon  to  lay  down  anything  more  than  the 
general  principle  that  where  there  is  a  dangerous  place  on  a 
public  road  constructed  by  the  Government,  it  is  the  duty  of  the 

(1)  (1905)  5  S.R.  (N.S.\V.),128,  at  p.  130. 
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H.  C.  or  A.  Qovemment  to  take  steps  to  protect  the  public  from  injury. 
Here  the  evidence  showed  that  no  steps  had  been  taken  to  protect 
Miller  this  alleged  dangerous  place,  and  it  should  have  been  left  to  the 
jury  to  say  whether  it  was  a  dangerous  place  within  the  general 
principle  I  have  just  referred  to,  that  is,  a  dangerous  place  which 
should  have  been  protected  by  a  fence,  or  some  such  safeguard.*' 
The  learned  Chief  Justice  appeared  to  think  it  a  mere  ques- 
tion for  the  jury  whether  the  cutting  ought  to  have  been  fenced, 
and  that  it  was  open  to  them  upon  these  facts  to  find  a  verdict 
for  the  plaintiff  without  further  evidence. 

Now,  it  is  important  to  consider  what  is  the  real  nature  of  the 
action.  It  is  not  brought  for  an  interference  with  an  existing 
highway  without  la^i^ul  excuse,  but  for  negligence  in  constructing 
a  cutting  while  forming  a  practicable  road  upon  the  highway — 
that  is,  for  negligently  performing  an  act  which  was  otherwise  per- 
fectly lawful.  Now,  negligence  for  which  an  action  will  lie  has 
been  well  defined  by  Brett  M.R.  in  the  case  of  Heaven  v.  Pender  (ly 
He  says  : — "  Actionable  negligence  consists  in  the  neglect  of  the 
use  of  ordinary  care  or  skill  towards  a  person  to  whom  the  defen- 
dant owes  the  duty  of  observing  ordinary  care  and  skill,  by  which 
neglect  the  plaintifi*,  without  contributory  negligence  on  his  part,, 
has  suflered  injury  to  his  person  or  property."  Now,  ordinary  care 
or  skill  is  very  mucli  the  same  as  reasonable  care  or  skill  under 
the  circumstances.  Reference  was  made  during  argument  to  a 
great  number  of  cases  dealing  with  the  law  relating  to  highways 
in  England  and  the  doctrines  that  were  to  be  applied  to  them. 
There  is  certainly  an  identity  in  name  between  highways  in 
England  and  highways  in  this  country,  but  the  similarity  is  to 
a  great  extent  in  name  only,  and  when  we  come  to  the  question 
of  highways  on  their  first  dedication  the  similarity  becomes  even 
more  shadowy.  In  England  when  a  new  higliway  is  dedicated 
by  a  private  owner  to  the  public  there  is  a  change  of  effectual 
ownership.  The  soil  ceases  to  belong  effectually  to  the  individual 
and  becomes  the  property  of  the  public.  And  it  has  been  held 
that,  when  a  private  person  dedicates  a  road  to  the  public,  the 
public  must  take  it  as  it  stands,  with  all  its  defects,  but  they  need 
not  take  it  unless  they  like.     That  was  decided  in  Fisher   v. 

(1)  11  Q.B.D.,  503,  at  p.  507. 
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Prowse  (1)  and  seems  to  be  settled  law.  Here  in  general  a  H.  C.  opA. 
dedication  is  made  by  some  action  of  the  Government.  There  is 
now  in  force  a  provision  that  it  must  be  made  by  proclamation, 
but  it  was  formerly  the  practice  to  prove  dedication  of  a  highway 
by  evidence  of  facts,  such  as  the  publication  of  an  official  map 
showing  the  road  marked  upon  it,  or  the  issue  of  a  grant  from  the 
Crown  describing  land  as  being  bounded  by  the  road.  In  these 
cases  there  was  no  change  of  effectual  ownership.  In  my  opinion 
the  doctrine  of  Fisher  v.  Prowae  (1)  is  not  applicable  in  its 
entirety.     We  must  turn  then  to  other  considerations. 

Now,  in  all  new  countries  one  of  the  first  functions  of  govern- 
ment is  to  create  means  of  communication.     It  is  not  a  duty 
imposed  by  positive  law,  but  a  duty  of  imperfect  obligation  which 
is  always  undertaken.     It  would  be  a  very  singular  thing  if  the 
responsibility  of  the  government  for  the  maintenance  of  its  roads, 
and  in  respect  of  accidents  occurring  upon  them,  were  to  depend 
upon  whether  the  land  had  been  formally  dedicated  as  a  highway 
or  not  before  the  road  was  formed.     The  evidence  of  dedication 
might  be  that  fifty  years  ago  a  deed  of  grant  was  issued  describing 
the  land  as  bounded  by  a  road,  and  the  road  might  have  remained 
in  a  state  of  nature  ever  since.     It  would,  I  say,  be  a  singular 
thing  if  the  liability  of  the  Government  in  respect  of  the  con- 
struction of  that  road  depended  on  whether  the  jury  thought 
Uiat  a  formal  dedication  before   the   making  of   the  road  had 
been  proved  or  not.     I  apprehend  that  the  true  doctrine  is  this : 
If  the  Government  voluntarily  undertakes  the  care  and  manage- 
ment of  a  road,  it  is  bound  to  use  reasonable  care,  just  as  any 
person  who  renders  voluntary  services  is  bound  to  use  such  care 
as  is  reasonable  under  the  circumstances.     The  rule  that  governs 
the  application  of  this  general  principle  to  such  cases  as  the  present 
may  be  thus  stated.     The  Government  of  a  new  country,  forming 
for  the  first  time  a  practicable  road  upon  land  which  has  been 
technically  dedicated  as  a  highway,  but  is  impassable  for  wheeled 
traffic,  is  not  bound  by  the  rules  which  govern  persons  (other  than 
the  highway  authority)  who  interfere  with  the  surface  of  an 
ancient  highway,  as  that  term  is  understood  in  England.     If  the 
Government  improve  the  so-called  highway,  and  render  it  more 

(1)  2  B.  &  S.,  770 ;  81  L.J.,  Q.B.,  212. 
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useful  to  the  public  than  it  previously  was,  they  are  not  giiilty  of 
a  misfeasance  merely  on  the  ground  that  they  have  interfered 
with  a  highway.     The  analogy  is  rather  to  the  case  of  a  private 
owner  who  invites  the  public  to  pass  through  his  land  by  a  track 
which  he  has  there  constructed,  and  which  is  reasonably  safe  for 
persons  using  ordinary  care.     If  such  an  owner,  after  granting  the 
permission,  puts,  or  allows  to  be  put  upon  the  track  which  he  so 
offers,  a  new  obstacle  or  danger  by  which  persons  using  reasonable 
care  would  be  liable  to  be  injured,  he  is  liable  for  the  consequences : 
Corby  v.  Hill  (1).     But  in  the  absence  of  such  acts  of  commission, 
he  is  not  liable  merely  by  reason  of  the  imperfections  of  the  road 
which  he  offers.     So  the  Government  of  a  newly-settled  count rj^ 
which  undertakes  the  first  formation  of  a  road,  whether  the  soil 
has  or  has  not  been  formally  dedicated  as  a  highway,  is  bound  to 
use  such  care  to  avoid  danger  to  persons  using  it  as  is  reasonable 
under  all  the  circumstances.      These  circumstances  include  the 
nature  of  the  locality,  the  extent  of  the  settlement,  the  probabili- 
ties as  to  the  persons  by  whom  the  road  is  likely  to  be  used,  and 
the   moneys  available  to  the  Government  for  the   purpose ;    it 
being  always  assumed  that  the  persons  using  the  road  will  them- 
selves take  ordinary  care.    If  the  Government  use  such  care  they 
are  not  guilty  of  misfeasance.      And  if,  by   reason   of   altered 
circumstances,  the  conditions  of  the  locality  become  such  that,  if 
the  road  were  to  be  made  anew,  further  precautions  might  reason- 
ably be  taken,  the  original  act  does  not  therefore  become  unlawful. 
In  such  a  case  the  only  ground  of  complaint  is  non-feasance,  and 
for  that  an  action  will  not  lie,  as  was  laid  down  by  the  Privy 
Council  in  the  case  of  Municipal  Council  of  Sydney  v.  Bourhe  (2). 
In  delivering  the  judgments  of  their  Lordships  Lord  Halsbuiy 
L.C.,  speaking  of  the  position  of  municipalities  with  respect  to 
maintenance  of  roads,  said  (3) :  "  No  duty  or  liabilitj^  in  respect 
of  their  repair  rested  on  any  one  prior  to  the  Acts  which  com- 
mitted  their    management    and    repair  to   the    corporation    of 
Sydney.    It  is  quite  true,  therefore,  to  say  that  the  duty,  if  there 
be  one,  is  original  and  not  transferred.     But  if  there  be  a  duty  or 
liability  at  all,  it  follows  that  it  can  .only  be  because  it  has  been 


(1)  4  C.15.  N.S.,  556  ;  27  L.J.  C.P.,        (2)  (1895)  A.C.,  433. 
318.  (3)  (1895)  A.C.,  433,  at  p.  444. 


3  C.L.R.]  OF  AUSTRALIA.  61 

imposed  by  an  Act  of  the  legislature."     I  quote  that  passage  with   H-  C.  of  a. 

reference  to  the  suggested  duty  to  make  a  place  safe  which  was,       ^ '^ 

when  originally  made,  safe  having   reasonable  regard  to  then      Millkb 
existing  circumstances,  but  which,  by  reason  of  altered  circum-     mcKeon 

stances,  has  since  become  unsafe.     In  my  opinion  there  is  no  duty       

cast  upon  the  Government  except  that  in  doing  the  work  they 
must  take  reasonable  precautions  not  to  cause  injury  to  people 
who  are  invited  to  make  use  of  the  work  when  completed. 

To  apply  these  considerations  to  the  present  case.     Here  is  a 
road  which  has  been  used  for  some  twenty  years.     Up  to  twenty 
yeare  ago  it  had  turned  off  at  the  spot  where  the  accident  hap- 
pened towards  the  left  in  order  to  avoid  a  steep  bank.     Then  the 
Government  constructed  this  cutting,  which  has  been  used  ever 
since  with  perfect  safety,  or  at  any  rate  without  accident,  up  to  the 
time  of  the  accident  in  question.     The  complaint  of  the  plaintiff' 
in—for  this  is  what  it  amounts  to — that  when  the  Government 
made  the  cutting  twenty  years  ago  they  should  have  fenced  it, 
and  did  not  do  so.     Now,  is  that  omission  prima  facie  evidence 
of  want  of  reasonable  care  on  the  pai*t  of  the  Government  ?     To 
answer  that  we  must  consider  the  question  what  is  reasonable 
care  in  the  case  of  a  road  like  this  which  has  never  been  formed. 
It  is  simply  a  strip  of  land  between  fences  in  a  country  locality. 
The  road  apparently  was  not  likely  to  be  much  used,  and  in  fact 
up  to  the  present  time  it  has  never  been  formed  or  metalled.     Is 
the  Government,  when  it  undertakes  the  construction  of  a  road  in 
a  place  like  this,  bound  to  fence  every  cutting  which  it  makes  ? 
The  case  was  treated  in  argument  as  if  it  were  analogous  to  that 
of  a  person  digging  a  hole  on  a  highwaj'^  and  leaving  it  unf enced. 
Here  w^hat  the  Government  did  was  to  make  the  place  a  practic- 
able highway,  the  hole  was  the  highway.     I  confess  that  I  do  not 
know  of  any  principle  of  law  on  which  I  can  found  the  proposition 
that  it  was  the  duty  of  the  Government  to  fence  that  cutting,  not 
now,  but  when  it  was  made  twenty  years  ago,  or  that  it  was 
open  to  the  jury  to  find  such  a  duty  on  the  evidence  adduced 
by  the  plaintiff*.     Every  one  who  knows  anything  about   the 
circumstances  and  conditions  of  life  in  Australia,  must  know 
that  in  hundreds  and  thousands  of  ca.ses  the  Government  are 
obliged,  when  first  making  a  road,  to  leave  it  in  a  condition 
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that  for  a  crowded  street  would  be  dangerous.  When  they  make 
a  road,  they  must  take  into  consideration  all  the  circumstances, 
of  which  I  have  mentioned  some,  and  consider  whether,  in  the 
state  in  which  they  leave  it,  it  is  reasonably  safe  for  persons 
who  exercise  reasonable  care  in  using  it.  It  was  contended 
that  the  test  is  this,  whether  a  total  stranger  using  the  locality  on 
a  dark  night,  without  having  maxie  any  inquiries  as  to  the  state 
of  the  road,  might  walk  there  with  as  perfect  safety  as  if  he  were 
on  a  floored  passage  in  a  building.  There  can  be  no  such  absolute 
duty  upon  the  Government  as  that.  The  care  that  is  required 
on  the  part  of  the  authorities  controlling  a  street  is  very  different 
from  that  required  of  the  constructing  authority  in  the  case  of  a 
bush  road.  Take  the  case  of  a  road  on  the  side  of  a  hill.  All 
that  can  be  done  at  the  time  is  to  make  a  portion  of  it  suffici- 
ently level  for  vehicles  to  pass  along  it.  There  is  always  a 
certain  risk  to  a  stranger  who  chooses  to  drive  upon  such  a  place 
at  night  without  lights.  He  runs  a  risk  of  having  his  vehicle 
overturned  if  he  goes  too  far  on  either  side.  Surely  it  is  a  reason- 
able precaution  for  a  person  using  such  a  road  as  that  in  question 
here,  to  make  inquiries  of  the  persons  living  near,  and  to  take 
reasonable  precautions  for  his  own  safety  in  using  the  road. 
That  is  one  of  the  elements  that  must  be  taken  into  consideration 
in  determining  the  precautions  which  the  Government  might 
reasonably  be  expected  to  take  when  they  made  the  cutting.  I 
cannot  think  that  in  the  case  of  such  a  road  in  such  a  part  of  the 
country  the  Government  was  bound  to  take  into  consideration  the 
possibility  that  a  person  would  negligently  drive  along  without 
lights  and  without  making  inquiries,  as  the  plaintiff  did  in  this 
case.  There  seems  to  me,  therefore,  to  have  been  no  evidence 
to  go  to  the  jury  of  a  want  of  reasonable  care  on  the  part  of  the 
Government,  at  the  time  when  it  constructed  the  cutting.  In 
my  opinion  Privg  J.  was  right  in  nonsuiting  the  plaintiff,  and  the 
appeal  should  be  allowed. 

Barton  J.  Having  had  the  opportunity,  in  consultation,  of 
considering  the  matter  with  the  Chief  Justice,  and  discussing  the 
principles  which  he  has  already  laid  down  in  his  judgment,  I  do 
not  wish  to  add  anything  to  what  he  has  said,  but  to  express  my 
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entire  concurrence  in  the  conclusion  at  which  he  has  arrived,  and  ^-  ^-  ^^  ^' 

1905. 

the  reasons  he  has  given  for  so  doing.  ,_^ 

MiLLEB 

O'Connor  J.     I  am  of  the  opinion  that  the  learned  Judge  who     mcKkon. 
presided  at  the  trial  was  right  in  nonsuiting  the  plaintiff. 

The  plaintiff  rests  his  case  upon  two  grounds,  nuisance  and 

negligence.     In  my  view  they  come  to  the  same  thing.     The 

mere  construction  of  a  work  by  the  Government  upon  a  public 

road  is  not  in  itself  a  nuisance,  if  it  is  for  the  more  convenient 

exercise  by  the  public  of  their  right  of  passage  over  the  road,  and 

if  the  work  is  carried  out  without  negligence.     If  there  is  any 

negligence  the  work  is  a  nuisance,  if  there  is  no  negligence,  there 

is  no  nuisance.     From  whichever  point  of  view  we  regard  the 

matter  the  question  for  determination  is  the  same,  namely,  is 

there  any  evidence  that  the   Government   has  been  guilty  of 

negligence.    I  propose,  therefore,  to  deal  with  that  question  only. 

The  plaintiff,   before  he  can   succeed,  must  give  affirmative 

evidence  of  negligence.     There  must  be  evidence  of  a  breach  of 

duty,  that  is,  of  some  duty  of  the  Government  in  regard  to  a  road 

of  this  kind.     Now,  what  is  the  duty,  and  what  evidence  is  there 

of  a  breach  of  it  ?     The  Government  in  this  country  have  placed 

upon  them  no  statutory  obligations  in  regard  to  making  roads. 

Their  power  in  that  respect  is  simply  the  power  which  they  have 

as  the  executive  of  the  community,  to  carry  out  any  works  for 

the  more  convenient  use  of  the  territory.     They   may  if  they 

think  fit  proclaim  roculs,  dedicate  them  to  the  public,  and  leave 

them  in  a  state  of  nature.    If  they  choose,  however,  to  construct 

any  work  on,  or  to  make  any  alterations  in  a  road,  they  are  in 

the  same  position  as  they  would  be  in  carrying  out  any  other 

work  of  Government.   If,  by  reason  of  their  negligence  in  carrying 

out  the  work,  any  person  lawfully  using  the  road  suffers  injury 

they  are  liable  to  an  action  for  damages.     Their  responsibility, 

therefore,  for  the  construction  of  this  cutting  is  on  the  same 

footing  as  their  responsibility  in  carrying  out  any  public  w^ork. 

In  order  to  ascertain  what  the  duty  of  the  Government  was  in 

this  case,  we  must  have  recourse  to  general  principles.   I  entirely 

agree  with  the  principles  laid  down  by  my  learned  brother  the 

Chief  Justice.     The  Government,  if  they  undertake  such  a  work 
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, '_^      surface  of  the  road,  must  see  that  in  so  doing  they  do  not  make 

Miller      the  road  dangerous  to  persons  using  it  in  a  reasonable  way.     The 
McKicoN.     duties,  however,  of  the  Government  and  of  the  person  using  the 
road  are  correlative.      The   Government  are  entitled  to  expect 
that  persons  using  the  road  will  take  reasonable  care  in  so  doing. 
And,  on  the  other  hand,  the  passengers  using  the  road  are  entitled 
to  expect  that  the  road  will  be  in  a  reasonably  safe  condition  to 
.  those  using  reasonable  care  when  going  upon  it.    But  the  degree 
of  care  to  be  used  by  the  Government  and  by  the  passengers  must 
in  each  instance  depend  entirely  on  the  circumstances  of  the  par- 
ticular case.       For  instance,  in  a  crowded  locality,  where  much 
traffic  at  night  is  to  be  looked  for,  a  person  driving  will  naturally 
expect  more  precautions  in  the  way  of  lighting  to  be  taken  by 
those  in  charge  of  the  place  than  in  a  locality  of  the  kind  in  ques- 
tion here.     What,  therefore,  under  the  circumstances  of  this  case 
must  be  taken  to  be  the  duty  of  the  Government  ?      The  Chief 
Justice  has  stated  the  circumstances,  and  I  shall  only  shortly 
refer  to  them.     The  road  as  proclaimed  was  66  feet  wide,  and 
the  Government,  in  order  to  make  access  to  the  river  more  con- 
venient, made  the  cutting,  not  extending  across  the  whole  w^idth, 
but  occupying  only  24  feet  in  width  of  the  road.     That  was  the 
portion  of  the  road  on  which  the  Government  invited  the  public 
to  drive.    The  first  duty  that  might  reasonably  be  expected  to  be 
observed  by  persons  using  the  road  is  to  keep  on  that  portion  of 
the  road.     I  can  understand  that,  if  there  were  evidence  that  in 
other  places  of  this  kind  it  was  customary  or  proper  to  have  a 
fence,  the  driver  might  not  be  considered  bound  to  look  after 
himself.    But  there  was  no  evidence  of  that  kind.    And  I  think  we 
must  use  our  knowledge  of  the  ordinary  facts  of  life  and  con- 
ditions of  travelling  in  Australia,  and  if  we  do,  we  are  bound  to 
come  to  che  conclusion  that  this  place  is  in  no  way  different  from 
thousands  of  places  in  different  parts  of  Australia  which  are  driven 
on  without  accident  day  after  day,  and  year  after  year.      The 
question  is  whether,  in  a  place  of  that  kind,  the  Government  in 
the  construction  of  this  road  had  any  reasonable   ground  for 
expecting  that  the  persons  using  the  road  would  take  so  little  care 
of  themselves  as  not  to  see  that  they  were  not  keeping  upon  that 
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part  of  the  road  which  the  Government  had  cut  down  for  traffic.  H-  ^-  ^'  ^• 
Xow.  what  is  the  duty  of  a  traveller  under  these  circumstances  ?  ^^_\^ 
First  of  all  it  is  to  keep  to  the  portion  of  the  road  which  has  been  Millek 
made  easy  and  convenient  for  traffic.  Of  course  if  there  were  ^oKeon. 
any  danger  or  obstruction  placed  there  by  the  Government,  the 
Government  would  be  responsible  if  there  were  not  sufficient 
protection.  But  it  seems  to  me  that  if  that  is  not  so  and  the 
road  is  perfectly  safe,  then  the  driver  must  take  reasonable  pre- 
cautions to  keep  on  that  part  of  the  road  which  has  been  made 
tit  for  use  by  vehicles.  Now  under  the  circumstances,  on  a  dark 
night,  if  the  driver  was  not  able  to  see  this  cutting  and  distinguish 
it  from  the  rest  of  the  road,  he  ought  to  have  used  a  light  or  pro- 
ceeded with  such  caution  as  not  to  get  himself  into  such  a  position 
as  he  did.  That  being  the  duty  of  the  driver,  I  cannot  see  any 
obligation  on  the  part  of  the  Government  which  could  be 
founded  upon  the  anticipation  that  persons  using  the  road  at 
night  were  likely  to  get  off  the  road  where  the  cutting  begins. 
If  the  case  had  gone  to  the  jury,  and  they  had  found  that 
the  Government  were  liable  to  fence  the  edge  of  the  cutting, 
and  that  the  injury  to  the  plaintiff  had  been  caused  by  reason  of 
their  negligence  in  not  doing  so,  I  should  say  that  there  was  no 
evidence  on  which  a  jury  could  reasonably  come  to  that  conclusion. 
Under  the  circumstances,  therefore,  I  think  there  was  no  evidence 
to  go  to  the  jury  in  support  of  the  alleged  duty  that  is  sought  to 
be  thrown  upon  the  Government,  that  the  nonsuit  was  right,  and 
that  the  appeal  should  be  allowed. 

Appeal  allowed.  Order  appealed  from 
discharged.  Rule  nisi  for  a  new  tHal 
discharged  with  costs,  and  nonsuit 
restored. 

Solicitor,  for  appellant,  The  Crown  Solicitor  of  New  South 
Vales. 

Solicitor,  for  respondent,  /.  M,  Proctor. 

C.  A.  W. 
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THE  WESTERN  AUSTRALIAN  AMAL- 
GAMATED SOCIETY  OF  RAILWAY 
EMPLOYES  UNION  OF  WORKERS    . 

AND 

THE  COMMISSIONER  OF  RAILWAYS 
FOR  THE  THE  STATE  OF  WESTERN 
AUSTRALIA  J 


APPEIJ.ANT: 


1 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
WESTERN  AUSTRALIA. 

H.  C.  OF  A.    Practice — Atandamus^BtfuMl  of  Court  to  deal  with  matters  brought  bffare  it 


1905. 

Melbodrnk, 
Xov.  15,  16. 
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Barton  and 
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— Hearing  still  proceeding — Special  leave  to  appeal — Industrial  ConcUiaiiom 
and  Arbitration  Act  1902  (1  <!;  2  Sdw.  VII.  No.  21),  {W.A.),  sees.  107-109. 

Where  an  inferior  Court  has  announced  its  intention  not  to  deal  with 
certain  of  the  matters  brought  before  it  in  a  particular  proceeding,  or  refiuei 
to  admit  a  particular  class  of  evidence,  a  mandamus  will  not  lie  while  ^e 
proceeding  is  still  pending  to  compel  that  Court  to  deal  with  those  matters, 
or  to  admit  that  particular  class  of  evidence. 

Under  the  Industrial  CondlicUion  and  Arbitration  Act  1902  (W.A.)  a  onion 
of  workers  registered  under  sec.  108  (a)  of  that  Act,  alleging  a  dispute 
between  itself  and  the  Commissioner  of  Railways,  instituted  proceedings  in 
the  Court  of  Arbitration  to  regulate  the  wages  of  practically  all  workers  m 
the  employment  of  the  Commissioner  of  Railways.  Certain  classes  of  the 
members  of  that  union  were  members  of  other  unions  registered  under  other 
sections  of  the  Act,  and  the  Commissioner  of  Railways  alleged  that  he  bad 
entered  into  industrial  agreements  with  those  other  unions.  The  Court  of 
Arbitration  ordered  that  all  such  classes  of  members  should  be  struck  out  of 
the  proceedings,  and,  having  announced  that  it  would  not  consider  the 
question  of  the  wages  or  condition  oi  employment  of  those  classes,  proceeded 
with  the  hearing  of  the  matter : 

Held,  that,  the  hearing  of  the  matter  being  still  pending,  mandamus  would 
not  lie  to  compel  the  Court  of  Arbitration  to  hear  and  determine  the  matter 
so  far  as  it  related  to  those  classes  of  persons,  or  to  reinstate  such  classes  of 
persons  in  the  proceedings,  and,  therefore,  the  Supreme  Court  having  refused 
an  order  nisi  for  a  mandamus,  special  leave  to  appeal  was  refused. 
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Motion  for  special  leave  to  appeal.  ^-  ^-  ®'  '^• 

The  Western  Australian  Amalgamated   Society  of  Railway       ^_^ 
Employes  Union  of  Workers  (hereinafter  called  "  the  society  ")     Western 

A  T*o'pi>  A T  TAN 

applied  by  motion  to  the  Supreme  Court  of  Western  Australia    amalgam- 
for  an  order  calling  upon  the  Court  of  Arbitration  to  show  cause  '^p^'ra?lway 
why  a  mandamus  should  not  issue  to  compel  the  said  Court  of  Arbi-    UNfoN^op 
tration  to  hear  and  determine  an  industrial  dispute  between  the     Workerb 

Urn 

fwciety   and   the   Commissioner  of   Railways  for  the   State   of  Commissioner 
'^  •^  ^  OF  Railways 

Western  Australia,  and  especially  so  far  as  such  dispute  related  for  Western 

•  .  Australia. 

to  or  concerned  workers  of  the  classes  coming  under  the  headmgs       

of  wagon  and  coach-builders,  iron  and  brass-moulders,  engineers 
and  carriage-builders,  who  had  by  the  said  Court  been  struck  out 
of  the  proceedings,  and  to  reinstate  such  workers  in  such  proceed- 
ings. 

The  motion,  which  was  heard  by  the  Full  Court  on  31st  October, 
1905,  was  supported  by  the  affidavit  of  Edgar  Harold  Casson 
general  secretary  of    the  society,  the  material   paragraphs   of 
which  were  as  follow : — 

2.  Tlie  society  was  registered  pursuant  to  sec.  108  (a)  of  the 
Statute  1  &  2  Ed.  VII.  No.  21,  and  comprises  Government  railway 
employ^  exclusively. 

3.  The  society  comprises,  amongst  other  railway  employes, 
peraoDS  coming  under  the  headings  of  wagon  and  coach-builders 
iron  and  brass-moulders,  engineers  and  carriage-builders. 

4.  The  society  has  an  industrial  dispute,  now  properly  before 
the  Court  of  Arbitration  established  under  the  said  Statute,  in 
which  all  the  conditions  and  formalities  of  the  said  Statute  have 
been  complied  with,  and  in  which  it  is  sought,  amongst  other 
things,  to  regulate  the  wages  of  persons  in  the  employment  of  the 
Commissioner  of  Railways  of  the  classes  mentioned  in  the  pre- 
cedmg  paragraph  3  hereof,  &c. 

5.  There  are  industrial  unions  of  workers,  comprising  the 
persons  mentioned  in  paragraph  3  hereof,  registered  under  the 
»id  Statute,  but  not  registered  pursuant  to  sec.  108  thereof,  and 
a  large  number  of  persons  of  the  classes  mentioned  in  such  para- 
graph 3  hereof  are  members  of  the  society. 

6.  The  Commissioner  of  Railways,  acting  pursuant  to  sec.  108 
(a)  of  the  said  Statute,  has  made  industrial  agreements  with  the 
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H.  C.  OF  A.  industrial  unions  of  workers  referred  to  in  the  preceding  para- 

^^^        graph  5  hereof,  (which  said  unions  are  general  unions  registered 

Western     under   the   said    Statute)  and,  although  there  are  some  of  the 

Amalgam-    members  thereof  employed  by  the  Commissioner  of  Bailways, 

of^Rail>1^7  y®^  ^  great  many  of  the  persons  in  the  employment  of  the  said 

Umon^of     Commissioner  of  Railways,  elegible  to  become  members  of  such 

Workers     unions,  are  members  of  the  said  society,  and  one  of   the  said 

CosniissioNER  unions,  to  wit,  the  Amalgamated  Society  of  Engineers,  has  its 
OF  Railways  .  ^  ./  &  > 

FOR  Western  head  office  in  England,  and  is  a  world  wide  union  of  workers. 
Australia. 

7.  Upon  the  industrial  dispute  referred  to  in  paragraph  4  hereof 
coming  on  to  be  heard  before  the  Court  of  Arbitration  on  the  27th 
October,  1905,  the  Commissioner  of  Railways  raivsed  the  prelimin- 
ary objection  that,  owing  to  the  making  of  the  industrial  agree- 
ments mentioned  in  paragraph  6  hereof,  the  employes  of  the  same 
classes  as  the  membei's  of  the  said  industrial  unions  could  not  be 
included  in  the  proceedings,  and  that  no  award  could  be  made 
with  regard  to  such  employes,  and  applied  to  have  such  employes 
struck  out  of  the  proceedings. 

8.  The  society  objected  to  the  application  so  made  by  the 
Commissioner  of  Railways  as  aforesaid,  and  the  matter  was 
argued,  and  the  President  of  the  Court  of  Arbitration  in  deliver- 
ing the  decision  of  the  Court  said  that,  by  reason  of  the  existence 
of  the  said  industrial  agreements,  there  was  and  could  be  no  dispute 
between  the  classes  of  persons  in  the  employment  of  the  Commis- 
sioner of  Railways  who  belonged  to  the  society  of  the  same  classes 
as  those  included  in  the  said  alleged  industrial  agreements,  and 
the  said  Court  ordered  that  all  such  classes  of  persons,  that  is  to 
say,  wagon  and  coach-builders,  iron  and  brass-moulders,  engineers, 
and  carriage-builders,  should  be  struck  out  of  the  proceedings,  and 
refused  to  consider  the  question  of  their  wages  or  the  conditions 
of  their  employment. 

It  also  appeared  that,  at  the  time  the  motion  for  a  mandamus 
was  heard,  the  arbitration  was  still  pending  before  the  Court  of 
Arbitration. 

The  Supreme  Court  having  refused  to  grant  an  order  ni»h 
application  was  now  made  to  the  High  Court  for  special  leave  to 
appeal. 
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Ewin^f  for'  the  applicant.     The  motion  for  a  rule  nisi  for  a  H.  C.  of  A. 
mandamus  was  not  premature.     It  is  not  necessary  to  wait  for  a  ' 

decision  before  applying  for  a  mandamus.   Where  a  Court  proceeds     western 
to  adjudicate  prohibition  will  lie  before  it  has  adjudicated.     So   ^amalgam-^ 
where  a  Court  denies  jurisdiction  as  to,  or  refuses  to  deal  with,  ^^*^r.^^-^^ 
some  of  the  matters  submitted  to  it,  mandamus  will  lie  before  the     un^on^op 
decision  is  given.     [He  referred  to  R.  v.  Judge  of  Southampton     Workers 

^^  "• 

County  Court  and  Fisher  &  Son  Ltd,  (1);  jR.  v.  Harwood  (2);  Commissioner 

_i^.  ._,  .  1   ^  rv  <>xT  ^^  Railways 

K  V.  Reg%stra/r  of  Gh^eenwica  County  Court  (3).]  for  Western 

Australia. 


The  judgment  of  the  Court  was  delivered  by : — 

Griffith  C.J.     This  is  an  application  for  special  leave  to 
appeal  from  the  Full  Court  of  the  Supreme  Court  of  Western 
Australia  refusing  to  grant  a  rule  nisi  for  a  mandamus  to  require 
the  Court  of  Arbitration  to  proceed  to  hear  and  determine  an 
industrial  dispute  between  the  applicant  society  and  the  Com- 
missioner of  Railways,  especially  so  far  as  such  industrial  dispute 
relates  to  or  concerns  workers  coming  under  the  headings  of 
wagon  and  coach-builders,  iron  and  brass-moulders,    engineers, 
and  carriage-builders,  and  to  reinstate  in  the  proceedings  relating 
to  such  dispute  all  parties  coming  under  such  headings.     That  is 
the  form  in  which  the  order  refusing  the  rule  is  drawn  up,  but  it 
does  not  accurately  state  what  took  place.     The  Western  Austra- 
liaa  Industrial  Conciliation  and  Arbitration  Act  1902  allows 
disputes  between  the  Commissioner  of  Railways  and  his  employes 
to  be  referred  to  the  Court  of  Arbitration,  special  provisions  in 
that  respect  being  made  by  sees.   107  to  109.     The  applicant 
society  is  said  to  include  all  the  working  officers  of  the  railway 
department  except  railway  engineers.     It  presented  to  the  Court 
of  Arbitration  what  is  called  a  petition,  under  the  special  pro- 
cedure laid  down  as  to  disputes  between  the  Commissioner  of 
Railways  and  a  union  of  his  employ^,  by  which  it  asked  that  the 
whole  of  the  internal  arrangements  of  the  railways  might  be 
settled,  and  all  trades  and  all  work  whatever  in  that  department 
might  be  regulated  by  that  Court.     The  Act,  sec.  109  (3),  requires 

(I)  65  L.T. .  320.  (2)  22  L.  J.Q. B. ,  127. 

(3)  54  L.J.Q.B.,  392. 
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H.  C.  OF  A.  the   petition   to   set   forth   "  the   particulars  of   the  matters  in 

^  dispute."     That  matters  are  in  dispute  is  a  condition  precedent  to 

Western  ^^^  exercise  of  the  jurisdiction  of  the  Court  of  Arbitration.    When 

^Am^am-^  the  petition  came  before  the  Court  of  Arbitration  it  is  not  sur- 

^Rail\v:^  prising  that  the  Court  should  have  inquired  as  to  the  extent  of 

Union^of  *'^^  dispute  which  was  said  to  require  the  settlement  by  the  CJourt 

Workers  of  ^he  wages  and  conditions  of  labour  of  the  whole  department — 

CoMKissioNKR  whcthcr  the  whole  of  those  matters  were  in  dispute.     In  respect 
opKailways     -    ,        ,  , 

FOR  Western  of  the  classes  of  workers  coming:  under  the  headings  of  wa^on 
Australia.  .  o  e» 
,      and    coach-builders,    iron    and    brass-moulders,    engineers    and 

carriage-builders,  the  Commissioner  of  Railways  alleged  that  there 
was  no  dispute  at  all.     The  Court  then  asked  for  fui-ther  infor- 
mation on  the  subject,  and  some  agreements  entered  into  between 
the  Commissioner  of  Railways  and  some  industrial  unions  com- 
prising workers  of  those  classes  were  produced.     What  else  took 
place  does  not  exactly  appear,  except  that  it  is  stated  that  the 
Court  was  of  opinion  that,  "  by  reason  of  the  existence  of  those 
agreements,  there  was  and  could  be  no  dispute  between  those 
classes  of  persons  in  the  employment  of  the  Commissioner  of 
Railways  who  belonged  to  the  society  of  the  same  class  as  those 
included  in  such  alleged  industrial  agreements,  and  the  said  Coiirt 
ordered  that  all  such  classes  of  persons,  that  is  to  say,  wagon  and 
coach-builders,  iron  and  brass-moulders,  engineers,  and  carriage- 
builders,  should  be  struck  out  of  the  proceedings,  and  refused  to 
consider  the  question  of  their  wages  or  the  conditions  of  their 
employment."     Of  course  that  is  not  an  accurate  statement  of 
what  was  done.     Those  persons  were  not  struck  out  of  the  pro- 
ceedings.    They  were  not  parties  to  the  proceedings.     The  only 
parties  to   the  proceedings  were  the  applicant  society  and  the 
Commissioner  of  Railways,  and  the  only  thing  that  was  done  was 
that  the  Court   intimated  its  intention  not  to  inquire  into  the 
wages  or  the  conditions  of  employment  of  those  classes  of  workers. 
It  might  be  regarded  from  another  point  of  view  as  a  striking 
out  of  tliose  particulars  from  the  petition,  which,  as  I  have  said, 
is  required  to  set  forth  the  particulars  of  the  matters  in  dispute. 
It  may  be  that  there  was  in  fact  no  dispute  with  those  classes  of 
workers.     It  may  be  that  those  classes  of  workera  were  content 
that  the  matter  should  rest  on  the  construction  of  those  agree- 
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ments.     Or  it  may  be  that  by  their  conduct  those  classes  of  persons  H-  C.  of  A. 

allowed  the  Court  to  suppose  that  there   was  no  dispute   with 

them.     Mr.  Ewing  contends  that  it  is  sufficient  for  the  petitioning     Wbstkbn 

society  to  allege  that  there  was  a  dispute  with  that  society.     We    aSaloam-^ 

know  nothing  more  as  to  what  took  place,  except  that  the  Court  ^r2^^^ 

is  said  to  have  come  to  the  conclusion,  whether  as  a  matter  of     union™ 

fact  or  as  a  matter  of  law  we  do  not  know,  that  there  was  not,  and     Workebs 

could  not  be,  any  dispute  with  those  classes  of  persons,  and  said  Commissioner 

,  OP  Railways 

it  would  not  consider  the  matter  of  their  wages  or  the  conditions  for  Western 

\USTRALIA 

of  their    employment.     An  application  was  then  made  to  the    '   

Supreme  Court  to  compel  the  Court  of  Arbitration  to  deal  with 
these  matters.  In  the  meantime  the  Court  of  Arbitration  went  on 
with  the  hearing  of  the  petition,  and,  so  far  as  appears,  may  be 
going  on  with  it  still ;  at  any  rate,  the  hearing  was  not  concluded 
when  the  application  was  made  to  the  Supreme  Court. 

Now,  who  ever  heard  of  a  mandamus  issued  to  a  Court  during 
the  hearing  of  a  matter  requiring  it  to  deal  with  that  matter  or 
to  admit  a  particular  class  of  evidence  ?    Such  an  application  is 
entirely  novel.     No  appeal  lies  from  a  final  award  or  order  of 
the  Court  of  Arbitration,  and  certainly  an  appeal  does  not  lie  in 
interlocutory  proceedings.     The  Court,  so  far  from  refusing  to 
hear  the  petition,  proceeded  to  hear  it,  and  may  still  be  hearing 
it    It  is  said  that  the  Court  may  give  an  incomplete  decision. 
Periiaps  it  will,  but  you  cannot  get  a  mandamus  quia  tim^t 
because  you  think  the  Court  is  going  to  give  a  wrong  decision. 
At  common    law    when  an   arbitrator  by   his  award   omitted 
to  deal  with  an  important  part   of   the  matters  submitted  to 
him  for  arbitration,  the  award   might   be   set  aside.     Possibly, 
if  the  Court  of  Arbitration  does  not  decide  all  the  matters  sub- 
mitted for  its  determination,  mandamus  may  lie  to  compel  it  to 
deal  with  the  matters  which  it  has  omitted.     It  will  be  time 
enough  to  determine  that  question  when  it  arise&    But  at  common 
law  you  must  wait  until  the  award  is  given.     By  Statute  certain 
questions  of  law  may  now  be  raised  while  the  arbitration  pro- 
ceedings are  pending,  but  there  is  no  practice  of  which  we  are 
aware  by  which  a  mandamus  can  be  issued  to  a  Court  during  the 
hearing  of  a  matter  to  take  into  its  consideration  certaia  matters 
which  it  has  indicated   its  intention  not  to  deal   with.     The 
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H.  C.  OF  A.   matter  determined  by  the  Court  of  Arbitration  was  in  part  at 
^ ^       least  a  preliminary  matter  of  fact.     If  it  was  purely  a  matter  of 

Wkstern     fact  clearly  no  appeal  lies.     If  it  was  a  mixed  question  of  fa«t 

Australian  */  rr  ~l 

Amalgam-    and  law  it  is  very  doubtful  whether  an  appeal  lies.     If  the  Court 

ATEi)  Society  ,  .  .  '^^  . 

OP  Railway   declined  to  entertain  certain  matters  upon  an  erroneous  view  of 
Employes  -h  i-      i  i        •        r       -i  •    • 

Union  ok     the  law,  possibly  mandamus  will  lie,  but  the  time  for  determining 

Workers 

V.  that  question  has  not  arrived.     It  is,  we  think,  extremely  im- 

op  Railway  *  probable  that  the  Court  has  come,  or  will  come,  to  the  conclusion, 
^usTRAL™^  *s  ^  matter  of  law,  that  an  agreement  between  the  Commissioner 

of  Railways  and  a  small  body  of  employes  is  conclusive  evidence 

that  there  is  no  dispute  between  the  Commissioner  of  Railways 
and  the  whole  body  of  employes.  If  the  Court  does  so  decide, 
then  it  will  be  time  enough  to  consider  whether  the  Supreme 
Court  can  interfere.  At  present  we  see  no  reason  to  grant  special 
leave  to  appeal. 

Special  leave  to  appeal  refvLsed. 

Solicitors,  Norman  K,  Ewing  &  Co.,  Perth. 

B.  L. 
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BERTOLINI Appellant; 

Plaintiff, 

AND 

GIANINI Respondent. 

Defendant, 

H.  C.  OP  A.  ON  appeal  FROM  THE  SUPREME  COURT  OF 

1905.  WESTERN  AUSTRALIA  (McMillan  J.) 

Perth,  The  case  turned  solely  on  questions  of  fact. 

Oct.  12,  13.        The  judgment  of  the  Supreme  Court  of  Western  Australia 
Griffith  C.J..   (17th  April,  1905),  was  affirmed.  • 

Barton  and 


O'Connor  JJ. 


Appeal  dismissed  with  costs. 

Solicitors,  for  appellant,  Harney  &  Harney. 

Solicitors,  for  respondent,  Smith  &  Lavan. 

H.  III.  M. 
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ROWE        ....  ...        Appellant; 

Plaintiff, 

AND 

OADES Respondent. 

Defendant, 

on  appeal  from  the  supreme  court  of 
western  australia. 

CcnBtruction  of  document — Sale  and  re-purchate — Mortgofje — Laches. 

□.  C  OF  A. 

An  absolute  assignment,  containing  nothing  to  show  that  the  relation  of  jgQg 

debtor  and  creditor  is  to  exist  between  the  parties,  or  that  the  assignee  is  only         ^     ^     - 
to  have  the  remedies  of  a  mortgagee,  does  not  become  a  mortgage  merely  by        Perth, 

reason  of  a  collateral  verbal  stipulation  for  a  right  of  re-purchase.  Oct.  13,  16, 

17. 
The  appellant  executed  a  transfer   of   certain    shares    in   a  gold-mining 

lease  to  the  respondent.  A  contemporaneous  document  was  signed  by  the 
respondent  as  follows : — *'  I  hereby  agree  to  transfer  to  H.  T.  Rowe  or  his  Barton  and* 
uaigns  .  .  .  two  shares  in  gold-mining  lease  .  .  .  when  called  on,  O'Connor  J  J. 
upon  H.  T.  Rowe  paying  me  the  sum  of  £8  lOs.''  The  appellant  alleged  that 
the  transaction  was  in  reality  a  mortgage  of  the  shares  to  secure  a  loan  of  £6, 
sod  that  the  £2  lOs.  represented  interest,  but  it  was  not  suggested  that  the 
loan  was  repayable  at  any  particular  time.  The  transfer  and  agreement  were 
dated  28th  April,  1900.  In  January,  1904,  the  appellant  sued  for  a  declara- 
tion that  the  respondent  held  the  shares  on  his  behalf,  and  that  he  was 
entitled  to  one-sixth  of  the  gold  won  from  the  mine  since  2Sth  April,  1900. 

Rtld,  affirming  the  decison  of  the  Full  Court  of  Western  Australia,  but  on 
different  grounds,  that  the  transaction  of  28th  April,  1900,  constituted  a 
Mle  with  an  option  of  re-purchase  and  not  a  mortgage,  and  that  appellant, 
not  havmg  exersised  his  option  within  a  reasonable  time,  could  not  maintain 
the  action. 

The  facts  are  fully  stated  in  the  judgment  of  Griffith  C.J. 

yUleneuve-Smith,  (with  him  Jenkins),  for  the  appellant.     The 
agreement  of  April  28th,  1900,  was   intended   as   a   mortgage 
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H.  C.  OF  A.  giving  the  appellant  the  right  to  redeem  at  his  option.     If  the 

^_   "^       intention  of  the  pai*ties  at  the  time  of  the  execution  of  the 

RowK       document  was  to  give  a  security,  defects  in  the  legal  form  of  the 

Oades        document  will  not  alter  its  real  character.     In  any  event  the 

appellant  had  the  option  of  re-purchase,  and  is  entitled  to  a 

return  of  his  share  on  payment  of  £8  10s. 

[Griffith  C.J. — He  was  entitled  to  re-purchase  within  a  reason- 
able time.] 

He  offered  to  assist  in  the  working  of  the  mine,  but  the 
respondent  led  him  to  believe  the  mine  could  be  worked  satisfac- 
torily without  him. 

[Griffith  C.J. — His  evidence  on  that  point  was  not  believed 
by  the  Court  below.] 

After  June,  1901,  there  was  no  laches.  The  mine  was  then 
paying  well  and  yielding  dividends.  If  there  had  been  any 
lying-by,  it  was  induced  by  the  respondent.  He  cited  Port  v. 
Bain  (1). 

[Griffith  C.J.  referred  to  De  Waal  v.  Adler  (2).] 

PilkingtoUy  (with  him  NoHhmore),  for  the  respondent.  The 
transfer  is  absolute,  and  the  document  of  April  28th  is  an  option. 
Assuming  it  were  a  mortgage,  the  parties  were  in  the  relation  of 
co-ownera  as  well  as  mortgagor  and  mortgagee,  and  the  respondent 
does  not  lose  the  rights  of  a  co-owner  by  becoming  mortgagee  as 
well :  Steers  v.  Rogers  (3).  The  remedies  of  the  parties  are  not 
mutual  and  reciprocal,  and  therefore  there  can  have  been  no 
mortgage :  Williajna  v.  Owen  (4) ;  Goodltam  v.  Grieraon  (  5) ; 
Holmes  v.  Matthews  (6).  The  documents,  on  the  face  of  them, 
purport  to  be  an  absolute  transfer,  and  the  onus  is  on  appellant 
of  proving  them  to  be  a  mortgage :  Alderson  v.  White  (7). 
The  appellant  has  been  guilty  of  laches.  The  continual  assertion 
of  a  claim,  unaccompanied  by  any  act  to  give  effect  to  it,  will  not 
keep  alive  a  right  which  would  otherwise  be  precluded :  Clegg  v. 
Edmondson  (8) ;  Rule  v.  Jeivell  (9). 

(1)  2  V.R.  (E.),  177.  (5)  2  Ba.  &  B.,  278,  per  Manntrs, 

(2)  12  App.  Cas.,  141.  L.C.,  at  p.  279. 

(3)  (1893)  A.C.,  232.  (6)  9  Moo.  P.C.C.  413. 

(4)  6  My.  &  C,  303,  per  CotteiUiam,  (7)  2  De  G.  &  J.,  97. 
L.U.,  at  p.  307.                                                  (8)  8  De  G.  M.  &  G..  787. 

(9)  18  Ch.  D.,660. 
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Villeneuve-Smithy  in  reply.    The  meaning  of  the  transaction  is  H.  C.  of  a. 

that  the  property  becomes  the  respondent's  unless  the  appellant  ^ ^ 

pays  within  a  reasonable  time.    Notice  should  have  been  given  Rowe 

the  appellant  before  the  respondent  could  claim  the  property:  o^^'^s 

Deverges  v.  Sandeman,  Clark  &  Co>  (1).  

Car,  adv,  vult 


Griffith  C.J.     The  plaintiff  in  this  case  claimed  two  12th 
shares  in  a  Gold  Mining  Lease  known  as  the  Devon  Consols.     The 
statement  of  claim  asks  for  a  declaration  that  the  defendant,  who 
was  the  registered  holder  of  the  shares,  held  them  on  behalf  of 
the  plaintiff,  and  that  the  plaintiff  was  entitled  to  one-sixth  of 
the  gold  won  from  the  mine  since  28th  of  April,  1900.     The 
action  was  brought  in  January,  1904.     The  case  intended  to  be 
made  upon  the  statement  of  claim  is  rather  difficult  to  understand. 
It  begins  by  alleging  that  the  plaintiff  obtained  from  the  defend- 
ant a  loan  of   £6  on  the  security  of  the  shares,  for  which  he 
promised  to  pay  a  fixed  sum  of  £2  10s.  for  interest,  whereupon 
he  assigned  the  shares  to  the  defendant.     It  then  goes  on  to 
allege  a  contemporaneous  agreement  for  re-transfer,  which  is  set 
out  in  these  words — "  Kalgoorlie,  28th  April,  1900.    I  hereby  agree 
to  transfer  to  H.  T.  Rowe,  or  his  assignee,  one-sixth  (l-6th),  equal 
to  two  shares  in  Gold  Mining  Lease  No.  3880E,  when  called  upon 
upon  H.  T.  Rowe  paying  me  the  sum  of  £8  10s."    In  the  statement 
of  claim  the  plaintiff  apparently  rested  his  case  upon  the  rights 
ocmferred  by  that  document.     The  statement  of  claim  proceeds  to 
allege  that,  in  January,  1904,  the  plaintiff  tendered  £8  10s.  to  the 
defendant,  but  that  the  defendant  refused  to  transfer  the  shares. 
At  the  trial,  however,  the  case  made  seems  rather  to  have  been, 
not  that  the  plaintiff  was  entitled  to  the  rights  conferred  upon 
him  by  the  terms  of  that  document,  but  that  he  was  entitled  to 
the  rights  of  a  mortgagor  against  a  mortgagee  on  the  footing 
that  the  transfer  of  the  shares  was  not  absolute,  but  was  made 
by  way  of  mortgage.    That  view  was  contested  by  the  defendant, 
who  denied  that  he  had  made  any  loan  or  advance,  and  said  that 
the  transfer  was  made  without  any  present  consideration,  and 
for  the  purpose  of  putting  the  defendant  in  a  position  to  go  into 

(1)  (1902)  1  Ch.,  579. 
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the  market  and  show  that  he  had  a  right  to  sell  the  shares.  The 
ease  was  tried  before  Mr.  Justice  Parker,  who  came  to  the  con- 
clusion upon  the  evidence,  that  the  transaction  was  intended  by 
the  parties  to  be  a  mortgage,  and  he  accordingly  applied  the 
principle  of  "  once  a  mortgage,  always  a  mortgage  "  to  the  case, 
and  gave  judgment  for  the  plaintiff.  On  appeal  to  the  Full  Court 
that  judgment  was  reversed.  Of  the  learned  Judges  in  the  Full 
Court,  the  Chief  Justice  was  of  opinion  that  the  transaction  was 
intended  to  be  a  mortgage ;  Bum  side  J.  inclined  to  the  same 
opinion,  but  thought  that  is  was  not  material  whether  it  %vas  a 
mortgage  or  a  transfer  with  a  contemporaneous  agreement  for 
re-purchase.  McMillan  J.  was  of  opinion  that  the  transaction 
was  an  absolute  transfer,  with  a  contemporaneous  agreement  for 
re-purchase.  All  the  learned  Judges  were  of  opinion  that,  n^hat- 
ever  rights  the  plaintiff  had  had,  he  lost  them  by  reason  of  his 
long  delay  in  asserting  them. 

Now,  the  transaction  is  recorded  in  two  documents — the 
transfer,  which  is  in  the  usual  form,  and  the  document  I  have 
read.  These  documents  represent  the  form  in  which  the  parties 
chose  to  record  the  agreement  entered  into  between  them.  The 
second  document  was  prepared  by  the  plaintiff  himself.  It  is 
true  that  a  Court  of  Equity  will,  in  some  circumstances,  treat 
a  transaction  as  a  mortgage,  although  it  bears  the  appearance  of 
an  absolute  sale,  if  it  appears  that  the  parties  intended  it  to  be  so. 
In  the  case  of  Williams  v.  Owen  (1),  referred  to  by  McMillan  J.,  in 
his  judgment,  Lord  Cottenhani  L.C.,  said :  "  This  Court  will 
treat  a  transaction  as  a  mortgage,  although  it  was  made  so  as  to 
bear  the  appearance  of  an  absolute  sale,  if  it  appears  the  parties 
intended  it  to  be  a  mortgage  is,  no  doubt,  true ;  but  it  is  equally 
clear,  that  if  the  parties  intended  an  absolute  sale,  a  contem- 
poraneous agreement  for  a  re-purchase,  not  acted  upon,  will  not, 
of  itself,  entitle  the  vendor  to  redeem."  Primd  facie,  the  effect 
of  written  instruments  cannot  be  controlled  by  oral  evidence; 
and  I  do  not  know  of  any  instance  where,  an  agreement  having 
been  reduced  into  writing,  the  Court  has  treated  the  case  as  a 
mortgage,  unless  it  was  a  case  in  which  the  plaintiff  would,  in 
strictness,  have  been  entitled  to  claim  rectification  of  the  instru- 

(1)  5  My.  &  C  303,  at  p.  306. 
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ment.  or  a  case  of  fraud.     Here  there  is  no  question  of  fraud ;  H.  C.  op  a. 
And  as  to  the  document,  which  was  prepared  by  the  plaintiff  ^' 

himself,  no  case  for  rectification  was  made,  if  it  could  have  been 
made  under  such  circumstances.     It  therefore  appears  to  me  that 
all  that  is  to  be  done  is  to  interpret  the  document  and  give  effect 
to  the  rights  conferred  by  it.     McMillan  J.,  after  quoting  the 
passage   from    Williams  v.   Owen  (!)  which  I  have  just  read, 
referred  to  the  case  of  Alderson  v.  White  (2),  where  a  similar 
point  was  before  the  Court ;  and  where  Lord  Cranworth  L.C.,  said 
— 'The  rule  of  law  on  this  subject  is  one  dictated  by  common 
seiLse:    that  priind  facie   an   absolute   conveyance,   containing 
QOthinor  to  show  that  the  relation  of  debtor  and  creditor  is  to 
exfet  between  the  parties,  does  not  cease  to  be  an  absolute  convey- 
ance and  become  a  mortgage  merely  because  the  vendor  stipulates 
that  he  shall  have  a  right  to  re-purchase.     In  every  such  case  the 
question  is,  what,  upon  a  fair  construction,  is  the  meaning  of  the 
instrument  ?"     In  that  case  counsel  for  the  defendant  had  pointed 
out  that  it  was  a  case  in  which  rectification  ought  properly  to  have 
been  asked,  but  they  did  not  press  the  objection.     McMillan  J. 
then  referred  to  the  case  of  Goodman  v.  Grierson  (3),  where  Lord 
Chancellor  Manners  said : — "  The  fair  criterion,  by  which   the 
Court  is  to  decide  whether  this  deed  is  to  be  a  mortgage  or  not, 
I  apprehend  to  be  this,  are  the  remedies  mutual  and  reciprocal  ? 
Has  the  defendant  all  the  remedies  a  mortgagee  is  entitled  to  ? " 
In  the  ease  of  Alderson  v.  White  (4),  Lord  Cranworth  referred  to 
that  dictum   with  approval.     In    Williams  v.  Owen  (5)  Lord 
Cotienham  made  this  remark  : — "  If  the  transaction  was  a  mort- 
gage, there  must  be  a  debt." 

I  proceed  to  apply  these  principles  to  the  present  case.  In  my 
opinion,  the  words,  "  I  agree  to  transfer  to  Rowe  two  shares  when 
oJled  upon,"  operate  to  confer  an  option  on  someone.  On  whom  ? 
Clearly  on  the  plaintiff.  The  defendant  agreed  to  transfer  the 
shares  if  the  plaintiff  called  upon  him  to  do  so.  There  was  no 
obligation  upon  the  plaintiff  to  pay  unless  he  chose ;  and  it  is 
dear  that  the  defendant  could  not,  in  the  face  of  the  document, 


{I)5My.  &C.,303,  atp.  306. 
r2)2DeG.  &J.,  97,  at  p.  105. 


(5)  5  My.  k  C,  303. 


(3)  2  Ba.  &  B.,  274,  at  p.  279. 
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, '        to  exist  between  mortgagor  and  mortgagee  that  the  debt  should 

RowK       not  be  payable  except  at  the  option  of  the  mortgagor.     Such  an 
agreement  is,  in  my  opinion,  inconsistent  with  the  nature  of  a 
mortgage.     It  is  an  option  or  offer  to  sell  given  to  the  party  who 
has  the  option,  and  the  rights  of  the  parties  under  it  must  be 
determined  by  the  rules  applicable  to  such  cases.     Regarding  this 
document,  then,  as  a  contract  made  on  28th  of  April,  1900,  by  the 
defendant  to  sell  these  shares  to  the  plaintiff  for  £8  lOs.,  on 
demand,  it  must  be  construed  according  to  the  ordinary  rules  of 
law  applicable  to  such  a  contract     One  of  these  terms  is  that 
the  option  given  by  such  a  contract  shall  bo  exercised  within  a 
reasonable  time.     If  authority  is  required  for  this  proposition,  it 
is  to  be  found  in  the  case  of  De  Waal  v.  Adler  (1).     Then,  was 
the  time  from  26th  April,  1900,  to  January,  1904,  a  reasonable 
time  for  the  exercivse  of  such  an  option  in  the  case  of  mining 
shares  ?      The   question    really    answers    itself.      Moreover,   it 
appeared  on  the  evidence  that,  until  the  end  of  1901,  the  shares 
were  valueless,  and  that  for  all  that  time  the  defendant  had  the 
burden  of  keeping  the  mine  represented,  and  providing  the  neces- 
sary labor,  the  plaintiff  undertaking  no  risk.     The  fact  that  the 
mine  afterwards  became  valuable  makes  no  difference  as  to  the 
question  whether  a  reasonable  time  had  elapsed  before  the  exercise 
of  the  option.     It  appears  to  me  that,  if  the  plaintiff  had  sued  on 
the  contract  at  law,  it  would  have  been  a  complete  answer  to  say 
that  he  had  not,  within  a  reasonable  time,  called  for  a  transfer  of 
the  shares.     The  matter  was  treated  in  the  Full  Court  as  one  of 
laches,  and,  if  the  case  is  regarded  as  an  action  for  specific  per- 
formance, laches  would  be  a  complete  answer.      I  do  not  refer  to 
the  evidence  in  detail,  because  I  think  there  is  nothing  in  it  which 
would  justify  the  Court  in  departing  from  the  plain  language  of 
the  written  contract.     If,  however,  the  case  were  to  be  treated  as 
a  mortgage  by  one  of  several  co-owners  to  another,  I  am  inclined 
to  think,  with  the  learned  Chief  Justice  and  Burmside  J.,  that 
the  principles  of  laches,  applicable  to  interests  in  mines,  would  be 
applicable,  notwithstanding  that  the  relation  of  mortgagor  and 


(I)  12  App.  Cas.,  141. 


Barton  J. 
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therefore,  the  appeal  should  be  dismissed.  ,_^ 

ROWB 

Barton  J.    I  am  of  the  same  opinion.    I  might  content  myself      oadks. 
by  saying  that,  after  an  examination  of  the  authorities  cited 
by  McitilLxn  J.,  I  entirely  agree  with   his   opinion,   and   the 
reasons  which  he  gave.     Here  are  two  documents,  prepared  by 
the  plaintiff  himself.      He  comes  into  Court  questioning  their 
meaning,  and  wishing  to  place  upon  them  a  construction  different 
from  that  which  they  primd  facie  bear.    That  being  his  position, 
upon  him  is  the  onus  of  showing  that  the  contract  contained  in 
those  documents  is  not  what  the  documents  show  upon  their  face. 
In  my  opinion,  the  plaintiff  has  failed  in  sustaining  that  burden, 
and,  after  a  patient  hearing,  I  see  no  reason  to  come  to  any  other 
coDdusion  than  that  the  documents  mean  just  what  they  say. 
The  parties,  then,  have  made  an  arrangement,  under  which,  by 
calling  upon  the  defendant,  the  plaintiff  could  buy  back  the  shares 
which  he  had  sold  to  the  defendant,  and  which  the  defendant, 
nevertheless,  was  willing  to  allow  him  to  re-purchase,  "when 
called  upon."     That,  of  course,  meant  that  the  demand  for  re- 
parchase  was  to  be  made  within  a  reasonable  time.     Something 
like  twenty  months  elapsed  after-  the  mine  had  become  payable, 
during  which  time  the  plaintiff  lay  by,  and,  in  my  opinion,  he  has 
not  safBcieutly  excused  himself  for  the  delay  which  has  taken 
place,  so  as  to  show  that  his  demand  was  within  reason  as  to  time. 
Even  if  he  had  established,  as  he  has  not  done,  a  constructive 
trust,  then  he  would  have  been  rightly  met  by  reasoning  similar 
to  that  with  which  the  plaintiff  was  met  in  the  case  of  Clegg  v. 
Edmcndson  (1),   where  we  find  lui^ner  L.J.,  using  these  words 
—"We  have  to  deal  in  this  case,  not  with  a  direct  but  with 
a  constructive  trust,  not  with  property  subject  merely  to  the 
ordinary  contingencies  by  which  all  property  is  affected,  and 
maintained  at  a  moderate  and  scarcely  varying  expense,  but  with 
mining  property  which  is  subject  to  extraordinary  contingencies, 
and  which  can  be  rendered  productive  only  by  large  and  uncertain 
oatlay.    The  authorities,  I  think,  fully  warrant  us  in  saying  that 
the  rales  which  govern  cases  of  direct  trust,  and  apply  to  property 

(1)  8  DeG.  M.  &  6.,  787,  at  p.  808. 
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H,  C.  OF  A.  of  an  ordinary  character,  are  not  equally  applicable  to  cases  of 
constructive  trust,  and  to  property  of  the  description  which  we 
have  here  to  deal  with.     It  is  said  indeed,  on  the  part  of  the 
plaintiffs,  that  these  mines  had  been  tried,  and  that  there  was  no 
uncertainty  attaching  to  the  value  of  them,  but  I  do  not  find  from 
the  evidence  that  they  had  been  explored  to  any  such  extent  as 
could  render   their  values   certain,   and,   on   the  contrary,   the 
evidence  shows  that  faults  were  met  with  in  the  workings  under 
the  new  lease,  and  the  expenses  of  the  workings  would  of  course 
depend   upon   the   nature  and   extent  of   those   faults.      What 
expenditure  they  would  occasion,  or  to  what  extent  they  would 
affect  the  value  of  the  mines,  could  not  of  course  be  foreseen.     If 
they  had  led  to  ruinous  expenditure,  and  had  rendered  the  mines 
unproductive,  nothing  would  of  course  have  been  heard  of  this 
claim  of  the  plaintiffs,  and  there  would  have  been  no  claim  against 
them.     Are  they  then  in  justice  entitled  to  reap  the  benefit  when 
they  could  not  have  been  made  subject  to  the  loss  ?"     And  his 
Lordship  continues  (1): — "A  mine  which  a  man  works  is  in  the 
nature  of  a  trade  carried  on  by  him.     It  requires  his  time,  care, 
attention  and  skill  to  be  bestowed  on  it,  besides  the  possible 
expenditure  and  risk  of  capital,  nor  can  any  degree  of  science, 
foresight   and    examination   afford    a   sure    guarantee    against 
sudden  losses,  disappointments  and  reverses.   In  such  causes,  a  man 
having  an  adverse  claim  in  equity  on  the  ground  of  constructive 
trust  should  pursue  it  promptly,  and  not  by  empty  words  merely. 
He  should  show  himself  in  good  time  willing  to  participate  in 
possible  loss  as  well  as  profit,  not  play  a  game  in  which  he  alone 
risks  nothing."    The  plaintiff^,  if  he  has,  or  ever  had,  any  equitable 
claim,  has  not  been  willing  to  come  into  equity  to  assert  it.     He 
has  stood  aloof  while  the  other  party,  originally  his  co-owner  in 
this  lease,  has  been  working  the  property,  running  all  the  risk, 
and,  throughout  the  transaction,  taking  upon  himself  the  whole 
of  the  burden  which  the  plaintiff  was  never  willing  to  undertake 
or  share  in  any  way  whatever.    Under  these  circumstances,  that 
he  should  come  to  the  Court  and  make  this  claim  at  this  late  stage 
is  quite  out  of  the  question.     In  my  opinion,  the  learned  Judges 
in  the  Full  Court  of  this  State  were  perfectly  right  in  the  course 
they  took,  and  this  appeal  should,  therefore,  be  refused. 

(1)8  DeG.  M.  &  G.,  787,  at  p.  814. 
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O'Connor  J.    I  entirely  agree  with  the  conclusions  arrived  at  ^'  ^v^'  ^' 
by  the  Supreme  Court  of  this  State.    These  parties,  some  five 
years  ago,  made  an  agreement,  which  they  reduced  into  writing. 
One  of  them  now  seeks  to  vary  that  agreement,  alleging  that  the 
written  document  does  not  represent  the  agreement  the  parties 
arrived  at.    At  common  law  the  plaintiff  would  not  be  permitted 
to  take  up  that  position.     He  would  not  be  allowed  even  to  give 
evidence  of  the  conditions  which,  from  his  recollection  of  con- 
versations, he  now  wishes  to  add  to  the  written  contract.    There 
are,  however,  certain  circumstances  in  which  a  court  of  equity  will 
allow  a  party  to  come  into  Court  and  allege  that  a  written 
agreement  does  not,  for  some  reason,  contain  the  real  agreement 
between  the  parties.  But  it  is  only  under  exceptional  circumstances 
that  equity  will  allow  parties  to  impugn  the  correctness  of  their 
own  record  of  their  agreement.     Fraud  must  be  proved,  or  there 
must  be  evidence  of  mistake,  or  it  must  be  shown  that  one  party 
is  taking  an  inequitable  advantage  of  some  term  of  the  written 
contract     In  my  opinion,  there  is  nothing  shown  here  which 
would  justify  a  Court  in  coming  to   the  conclusion  that   the 
agreement  really  arrived  at  by  the  parties  was  not  fully  expressed 
in  the  document  which  they  signed.     From  the  reasons  given  by 
McMillan  J.,  supported  as  they  are  by  strong  authorities,  I  have 
eome  to  the  conclusion  that  the  documents  which  have  been  under 
eoosideratioii  do  not  amount  to  a  mortgage  or  a  pledge,  nor  can 
they  have  any  other  operation  than  that  which,  on  the  face  of 
them,  they  were  intended  to  have — that  is  to  say,  a  sale  of  the 
interest  of  Rowe  to  Oades,  and  a  contract  on  the  part  of  Oades  to 
re-transfer  to  Rowe  on  the  latter  tendering  £8  lOs.     There  is  no 
time  mentioned  in  the  writing  within  which  Rowe  is  to  ask  for 
the  re-transfer ;  but  the  law  will  imply  a  term  of  the  contract 
iQ  that  respect — the  request  for   transfer  must  be    within    a 
reasonable  time — and  it  seems  to  me  to  be  of  small  moment 
whether  the  plaintiff's  delay  is  described  as  Idchea,  or  as  a  failure 
to  exercise  his  right  to  a  re-transfer  within  a  reasonable  time.    In 
I  either  view  the  Court  requires  the  party  seeking  its  aid  to  do 
I   what  is  reasonable.     There  are  some  passages  in  the  judgment 
of  Lord  Ghelvfisford  L.C.,  in   the   case  of  Clarke  v.  Hart  (1) 

(1)  6  H.L.C.,  633.  at  p.  656. 
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H.  C.  OF  A.  which  seem  to  me  to  bear  upon  the  question,  what  is  reasonable, 
when  the  parties  are  dealing  with  this  species  of  property.  His 
Lordship  said — "  The  case  of  mines  has  always  been  considered 
by  a  court  of  equity  to  be  a  peculiar  one.  The  property  is  of  a 
very  precarious  description,  fluctuating  continually,  sudden 
emergencies  arising  which  require  an  instant  supply  of  capital, 
and  in  which  the  faithful  performance  of  engagements  is  absolutely 
necessary  for  the  prosperity  and  even  the  existence  of  the  concern. 
And,  therefore,  where  parties  under  these  circumstances  stand  by 
and  watch  the  progress  of  the  adventure,  to  see  whether  it  is 
prosperous  or  the  contrary,  determining  that  they  will  intervene 
only  in  case  the  aflairs  of  the  mine  should  turn  out  prosperous, 
but  determining  to  hold  off  if  a  different  state  of  things  should 
exist,  courts  of  equity  have  said  that  those  are  parties  who  are  to 
receive  no  encouragement ;  that  if  they  come  to  the  Court  for 
relief,  its  doors  will  be  closed  against  them  ;  that  their  conduct 
being  inequitable,  they  have  no  right  to  equitable  relief."  These 
principles  may  well  be  applied  to  the  facts  in  this  case.  I  have 
read  very  carefully  the  evidence  given  upon  both  sides,  and  I 
have  come  to  the  conclusion  that  the  decision  of  the  Supreme 
Court,  upon  the  evidence  with  regard  to  the  conduct  of  the 
plaintiff,  is  right  He  did  not,  within  a  reasonable  time,  claim 
his  right  to  a  re-transfer.  He  did  not  take  the  course  which,  as  a 
reasonable  man,  he  ought  to  have  taken.  He  stood  by  to  see 
whether  the  mine  was  going  to  be  prosperous ;  he  seemed  afraid 
to  take  upon  himself  the  burden  of  ownership  so  long  as  he  saw 
any  likelihood  of  liability,  and  it  was  only  when  all  risk  of 
liability  was  over  that  he  came  in  to  take  advantage  of  the 
agreement  under  which  he  might,  at  a  nominal  cost,  claim  a  share 
in  a  prosperous  mine  ;  equity  will  not  allow  a  party  who  has 
acted  in  that  way  to  seek  its  aid.     The  appeal  should  be  dismissed. 

Appeal  dismissed  with  costs. 


Solicitor,  for  appellant,  Jenkins. 
Solicitor,  for  respondent,  Darbyshire. 


H.E.M. 
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FILCOX Appellant; 

AND 

DONOHOE Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW   SOUTH  WALES. 

Beer  £xrt^  Act  1901  [Xo.  7  of  1901),  atch.  4,  %— Excise  Tartf  Schtdtdt— Making    H.  C.  OF  A. 
^r  wiihout  a  licence — Liquor  below  dutiable  standard  when  brewed — Svbieqxient  1 906. 

\9crtaM.  m  alcoholic  strength — Not  part  of  process  o/mabivg,  — ,— ' 

Sydney, 
Appeals  to  High  Court—Special  leave — Supreme  Court  exercising  fede7-al  Jurisdiction    ^     .  2«  27 

—LeJts  than  appealable  amount  involved — Appeals  from  State  Courts  exercising         

original  federal  jurisdiction— Judiciaiy  Act  1903  {Xo.  6  of  1903),  sees.  35.  38,     Griffith  aj^, 

39.  O'Connor  JJ. 

The  appellant,  not  having  a  brewer's  licence,  brewed  a  liquor  containing  a 

lover  percentage  of  proof  spirit  than  the  standard  fixed  for  excisable  beer  by 

the  Excise  Tariff,  1902,  and  the  liquor  having  been  bottled  and  stored  on  the 

appellant's  premises,  the  contents  of  some  bottles  were  subsequently  found,  on 

analysis  by  the  Customs  authorities,  to  have  increased  in  alcoholic  strength  to 

a  point  above  the  standard.     The  increase  could  orUy  be  accounted  for  as  the 

result  of  a  secondary  fermentation  in  the  bottles,  which  was  no  part  of  the 

process  of  brewing,  and  which  every  reasonable  precaution  had  been  taken  to 

prevent. 

Held,  that  the  maker  was  not  guilty  of  the  offence  of  making  beer  without 
a  licence,  within  the  meaning  of  sec.  8  of  the  Beer  Excise  Act  1901. 

The  appellant  was  prosecuted  by  the  Customs  authorities  in  a  Court  of 
saminary  jurisdiction  under  sec.  134  (c)  of  the  Excise  Act  1901,  and  was  con- 
victed, and  fined.  He  obtained  a  rule  nisi  for  a  statutory  prohibition  from 
tbe  Sapreme  Court.  The  matter  then  came  before  a  Judge  in  Chambers, 
exerdsiog  the  powers  of  the  Supreme  Court  under  sec.  114  of  the  Justices  Act 
1W)2(N.S.W.),  who,  without  going  into  the  merits,  discharged  the  rule  on 
the  ground  that  he  had  no  jurisdiction  to  entertain  an  application  for  a 
prohibition  againat  a  Court  exercising  federal  jurisdiction. 

Held,  that  the  Judge  had  jurisdiction,  inasmuch  as  the  appellant  was 
entitled  under  sec.  137  of  the  Excise  Act  1901,  to  apply  to  the  Supreme 
Coort  for  a  statutory  prohibition,  instead  of  appealing  direct  to  the  High 
Coart  under  sec.  35  of  the  Judiciary  Act  1903. 
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H.  C.  or  A.  The  writ  of  prohibition  referred  to  in  sec.  38  of  the  Judiciary  Act  1903, 

1905.  which  confers  on  the  High  Goort  exclntive  jarisdiction  in  "  matters  in  which 

■  a  writ  of  mandamos  or  prohibition  is  sought  against  an  officer  of  the  Common- 

WiLOOX  wealth  or  a  federal  Court "  is  the  prerogative  writ  for  the  control  by  the 

DoNOHOE.  Superior  Courts  of  inferior  Courts  exceeding  their  jurisdiction,  and  does  sot 

include  the  statutory  writ  of  prohibition  in  New  South  Wales,  whicb  is  is 

reality  a  form  of  appeal. 

Ex  paHe  Stelling,  1904,  ♦  S.R.  (N.S.  W.),  201,  over-rulcd  on  this  point 

Heldf  further,  that,  as  the  amount  involved  was  less  than  the  appealsbk 
amount,  special  leave  to  appeal  to  the  High  Court  was  necessary,  but  tint 
under  the  circumstances  it  should  be  granted  as  a  matter  of  course. 

The  words  "  Court  or  a  Judge  of  a  State"  in  sec.  39,  sub-see.  2  {b)  of  the 
Judiciary  Act  1903  do  not  include  a  Judge  sitting  in  Ciiambers,  exercising  the 
jurisdiction  of  the  Supreme  Court. 

Decision  of  Pring  J.,  30th  June,  1905,  discharging  rule  nut  for  a  prohibitioo, 
reversed. 

Appeal  from  a  decision  of  Pring  J.  sitting  in  Chambers. 

In  this  case  the  appellant  was  prosecuted  by  the  respondent, 
a  Customs  officer,  for  making  beer  without  being  licensed  to  do 
so,  under  the  Beer  Excise  Act  1901,  contrary  to  the  provisions  of 
sea  8  of  that  Act.  The  proceedings  were  by  information  before 
a  police  magistrate,  taken  under  sec.  134,  sub-sec.  (c)  of  the 
Excise  Act  1901.  The  magistrate  convicted  the  appellant,  and 
imposed  a  fine  of  £5  and  costs.  The  appellant  then  obtained  from 
the  Supreme  Court  a  rule  nisi  for  a  prohibition,  but  on  the  matter 
coming  before  Pring  J.,  sitting  in  Chambers,  in  the  exercise  of 
the  powers  of  the  Supreme  Court,  under  sec.  114  of  the  Jiisticei 
Act  1902,  the  rule  was  discharged.  The  learned  Judge  considered 
that  he  was  bound  by  the  decision  of  the  Full  Court  in  Ex  parte 
Stelling  (1),  that  the  State  Court  had  no  jurisdiction  to  entertain 
an  application  for  a  prohibition  to  a  Court  exercising  federal 
jurisdiction.  He  therefore  declined  to  consider  the  appeal  on  the 
merits. 

From  this  decision  the  present  appeal  was  brought,  without 
leave. 

The  facts  are  stated  in  the  judgment  of  Griffith  C.J. 

Blacket,  for  the  respondent,  took  the  preliminary  objection  that 
the  decision  appealed  from  was  one  from  which  no  appeal  Jay 

(1)  (1904)  4  S.R.  (N.S.\V.),  201. 
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without    special    leave,  and   that  special   leave   had   not   been   ^*  C-  ^'  '^• 

obtained.   Less  than  £300  was  involved.    Sec.  35  of  the  Judicially       ^ ^ 

Act  1903  is  exhaustive,  and  that  does  not  give  an  appeal  in  such      Wilcox 
cases  except  by  special  leave.     [He  referred  to  Parkin  v.  James    dqj,ouob. 

(1)l]    Sec.  39  must  be  read  subject  to  sec.  35.     The  appellant       

might  have  appealed  from  the  magistrate  direct  to  the  High 
Court,  but  having  chosen  to  appeal  to  the  Supreme  Court,  under 
sec  137  of  the  Excise  Act  1901,  he  can  carry  the  matter  no 
farther  without  special  leave.  The  magistrate  was  exercising 
original  federal  jurisdiction. 

Pring  J.  was  exercising  the  jurisdiction  of  the  Supreme  Court 
under  the  Justices  Act  1902,  sec.  114.  In  that  capacity  he  is  not 
a  "  Court  or  Judge  "  within  the  meaning  of  sec.  39  sub-sec.  2  (a) 
of  the  Judiciary  Act  1903. 

Special  leave  being  necessary,  this  was  not  a  case  in  which  it 
would  have  been  granted  if  asked  for.  There  was  a  mere  question 
of  fact  to  be  decided. 

[Griffith  C.J. — That  would  have  been  an  excellent  reason  for 
refusing  special  leave  to  appeal  if  the  learned  Judge  had  really 
decided  the  matter.  In  reality  he  did  not  decide  it  on  the  merits, 
because  he  was  of  the  opinion  that  he  had  no  jurisdiction  to 
entertain  it.  The  appellant  was  entitled  to  appeal  on  the  merits 
to  the  Judge,  and,  by  special  leave,  to  the  High  Court  from  him.] 
It  was  only  a  question  of  fact  that  would  have  been  decided  if 
it  had  been  heard.  The  appellant  has  made  his  election  and 
should  abide  by  the  result. 

Armstrong,  (with  him  Pitt\  for  the  appellant.  This  is  an  appeal 
from  one  Judge  of  the  High  Court  to  the  Full  Court :  sec.  34  of 
the  Judiciary  Act  1900.  Sea  36  only  applies  to  judgments  from 
which  there  was  an  appeal  to  the  Queen  in  Council.  The  decision 
appealed  from  does  not  come  within  that  class.  There  would 
have  been  no  appeal  to  the  Privy  Council  except  by  special 
leave. 

In  any  case  sea  39  sub-sea  2  (b)  applies,  and  there  is  an  appeal 
to  the  High  Court  as  of  right.  This  was  a  decision  of  a  tribunal 
irom  which  an  appeal  lay  to  the  Supreme  Court,  not  only  by 

(1)  2C.L.R.,315. 
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H.  C.  OP  A.    virtue  of  the  Justices  Act  1902,  but  at  common  law:  £Jx  parte 
^^      Baillie  (1) ;  Ex  parte  Pilleij  (2). 

Wilcox  [He  referred  also  to  sec.  20  of  the  Judiciary  Act  1903.] 

DonoHOE.         ^^^*  ^^"^  ^^  ^^^  Excise  Act  1901  completely  answers  Ex  parte 

Stelling  (S), 

If  the  Court  is  of  the  opinion  that  it  is  necessary,  I  ask  now 
for  special  leave.  The  appellant  has  never  had  his  appeal  heard, 
and,  so  long  as  Ex  parte  Stelling  stands,  he  is  debarred  from 
having  it  heard  by  the  Supreme  Court. 

Blacket  in  reply. 

Griffith  C.J.  The  point  taken  by  Mr.  Blacket  is  an  importani 
one,  and  has  been  mooted  once  or  twice  already.  It  will,  therefore, 
be  just  as  well  for  us  to  give  a  definite  statement  of  our  opinion 
on  the  point  now.  This  is  in  form  an  appeal  from  a  decision  of 
Pring  J.,  sitting  in  Chambers.  The  case  of  Parkin  v.  James  (4) 
decided  that  an  appeal  lies  from  him,  as  a  Judge  of  the  Supreme 
Court  exercising  the  jurisdiction  of  the  Supreme  Court,  to  this 
Court.  But  that  right  is  controlled  by  the  Judiciary  Act  1903. 
The  Judge's  decision  is  a  decision  of  the  Supreme  Court  exercising 
federal  jurisdiction.  Sec.  35  (1)  provides  that: — "The  appellate 
jurisdiction  of  the  High  Court  with  respect  to  judgments  of  the 
Supreme  Court  of  a  State,  or  of  any  other  Court  of  a  State  from 
which  at  the  establishment  of  the  Commonwealth  an  appeal  lay 
to  the  Queen  in  Council,  shall  extend  to  the  following  judgments 
whether  given  or  pronounced  in  the  exercise  of  federal  jurisdic- 
tion or  otherwise  and  to  no  others,  namely  :'*  Then  paragraph 
(a)  (1)  prescribes  the  condition  that  the  judgment  must  be  one 
"  given  or  pronounced  for  or  in  respect  of  any  sum  or  matter  at 
issue  amounting  to  or  of  the  value  of  three  hundred  pounds:  or" 
(2)  "  which  involves  directly  or  indirectly  any  claim,  demand,  or 
question,  to  or  respecting  any  property  or  any  civil  right  amount- 
ing to  or  of  the  value  of  three  hundred  pounds ;  or  (3)  affects  the 
status  of  any  person  under  the  laws  relating  to  aliens,  marriage, 
divorce,   bankruptcy   or   insolvency."     This   case   does   not  fall 

(1)  5  S.C.R.  (N.S.W.),  17.  (3)  (1904)  4  S.R.  (N.S.W.),  201. 

(2)  (1903)  3  S.R.  (N.S.W.),  8.  (4)  2  C.L.R.,  315. 
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within  any  of  those  categories.     Then  paragraph  (6)  provides  for   ^-  C.  of  A. 
an  appeal  from : — "  Any  judgment,  whether  final  or  interlocutory, 
and  whether  in  a  civil  or  criminal  matter,  with  respect  to  which      Wilcox 
the  High  CJourt  thinks  fit  to  give  special  leave  to  appeal " ;  and  (c)    j^qj^quoe 

"  any  judgment  of  the  Supreme  Court  of  a  State  given  or  pro-       

nonnced  in  the  exercise  of  federal  jurisdiction  in  a  matter  pending 
in  the  High  Court."     The  result  is  that  an  appeal  does  not  lie  as  of 
right  from  the  Supreme  Court  of  a  State  exercising  federal  jurisdic- 
tion any  more  than  when  it  is  exercising  its  ordinary  jurisdiction. 
In  any  matter  in  which  less  than  £300  is  involved  special  leave 
to  appeal   must  be  obtained  from  this  Court.     The  question  is 
whether  that  section  is  controlled  by  sec.  39  which  confers  federal 
jurisdiction  on  State  Courts,  and  provides,  inter  alia,  sec.  39  (2) 
(6)  that  "  whenever  an  appeal  lies  from  a  decision  of  any  Court 
or  Judge  of  a  State  to  the  Supreme  Court  of  the  State,  an  appeal 
from  the  decision  may  be  brought  to  the  High  Court."     Now,  in 
one  sense,  this  applies  to  the  present  case,  because  Pring  J.  was  a 
Judge  of  a  State,  and  an  appeal  lies  from  his  decision  to  the  Supreme 
Court  of  the  State.     But  it  is  clear  that  the  "  Court  or  Judge  " 
referred  to  means  some  Court  or  Judge  other  than  the  Supreme 
Court,  and  does  not  apply  to  the  case  of  a  Judge  exercising  the 
powers  of  the  Supreme  Court  or  to  the  Supreme  Court  otherwise 
constituted.     Therefore  paragraph  (6)  does  not  apply  here,  and 
there  is  no  appeal  from  the  decision  in  question  except  by  special 
leave.    Under  these  circumstances  we  are  asked  for  special  leave. 
If  the  matter  had  been  a  trivial  one,  very  likely  we  should  have 
refused  to  grant  it.     But  as  a  matter  of  fact  His  Honor  declined 
jurisdiction.     It  is  clear  also  that  the  appellant  was  entitled  to 
have  his  appeal  heard,  and  to  have  it  heard  by  Ponng  J.,  unless 
there  was  some  statutory  restriction.     But  the   Judge  having 
refused  to  entertain  the  appeal,  the  appellant  is  entitled  to  some 
redresa     He  was  strictly  entitled  to  appeal  direct  to  this  Court, 
hut  he  adopted  the  more  expeditious  process  of  appeal  by  special 
case  under  the  Justices  Act  1902.     Under  these  circumstances 
leave  to  appeal  should  be  almost  a  matter  of  course.     Otherwise 
the  appellant  loses  the  appeal  given  to  him  by  the  Constitution. 
We  might  content  ourselves  with  declaring  that  Privg  J.  had 
jurisdiction  to  hear  the  matter,  and  remitting  it  to  him  with  that 
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H.  C.  ofA.  expression  of  our  opinion.     Certainly  we  are  bound  either  to 
hear  the  appeal  ourselves  or  to  remit  it  to  the  learned  Judge. 
WiLoox         It  has  become  necessary  to  refer  to  the  case  of  Ex  parte  SteUing 

DoNOHOE.     (^)»  upon  which  the  decision  of  the  learned  Judge  proceeded.     The 

judgment  in  that  case  was  founded  upon  sec.  38  (e)  of  the  Jwliciary 

Act  1903  which  provides  that  the  High  Court  shall  have  exclusive 
jurisdiction  in  "  matters  in  which  a  writ  of  mandamus  or  prohibi- 
tion is  sought  against  an  oflScer  of  the  Commonwealth  or  a  federal 
Court."  The  learned  Judge  appeared  to  have  considered  that  the 
word  "  prohibition  '*  was  there  used  in  such  a  sense  as  to  include 
a  form  of  appeal  in  New  South  Wales  which  goes  by  that  name. 
But  I  have  no  doubt  that  in  the  Judiciary  Act  1903  the  writ  of  pro- 
hibition referred  to  is  the  prerogative  writ  by  which  the  Superior 
Courts  control  inferior  Courts  from  going  beyond  their  jurisdiction, 
and  does  not  include  the  writ  which  is  called  by  that  name  in  New 
South  Wales,  but  which  is  in  reality  only  a  form  of  appeal.  I  there- 
fore think  that  sec  38  does  not  apply.  The  jurisdiction  of  Pring 
J.  to  hear  the  appeal  was  settled  in  the  case  oi  Ah  Yick  v.  Leinnert 

(2). 

We  think,  therefore,  that  special  leave  to  appeal  is  necessaiy, 
but  that,  under  the  circumstances,  it  is  practically  a  matter  of 
course  to  grant  it.     We  therefore  grant  special  leave. 

Blacket  submitted  that,  as  special  leave  was  necessary,  security 
for  costs  should  have  been  given  by  the  appellant.  The  appellant 
should  have  taken  this  step  before. 

Griffith  C.J. — This  might  be  regarded  as  an  application  for  a 
Toanuiamus,  The  security  would  only  be  nominal,  if  it  were 
ordered. 

Ar77i8trong  (with  him,  Pitt),  for  the  appellant.  Sec.  8  of  the 
Beer  Excise  Act  prohibits  only  the  making  beer  without  a  licence. 
The  appellant,  although  nominally  convicted  and  punished  for 
that  offence,  was  only  proved  guilty  of  having  beer  in  his  pos- 
session without  a  licence.  That  is  not  an  offence  under  the  Act, 
though  under  the  English  Acts  it  is.  [He  referred  to  43  &  44  Vict 
c.  20,  sec.  10,  and  48  &  49  Vict.  c.  51,  sec.  4.]  There  was  no  evi- 
dence that  the  liquor  when  made  contained  as  much  as  2  per  cent 

(1)  (1904)  4  S.R.  (N.S.W.),  201.  (2)  2  C.L.R.,  593. 
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of  proof  spirit      All  the  evidence  points  the  other  way.     It  was   ^*  C-  ^'  A* 

1QA5 

iidiaitted  that  the  percentage  of  alcohol  in  the  liquor  could  not       ^ '^ 

diminish  while  in  the  bottles,  so  long  as  the   liquor   remained      Wiloox 
sweet,  but  that  it  might  easily  increase.     The  keeping  in  bottles    donohok 

was  no  part  of  the  process  of  making.     It  was  merely  for  con-       

venience  in  storage,  and  every  precaution  was  taken  to  prevent 
further  fermentation.  Therefore,  the  liquor  "  made  "  by  the 
appellant  was  not  "  beer ''  within  the  meaning  of  the  Beer  Excise 
Act  and  the  Excise  Tariff  Schedule,  and  the  conviction  was  bad. 
Moreover  the  Government  analyst  spoke  only  of  "  proof  spirit." 
This  is  a  technical  term,  and  there  was  no  evidence  that  he  used 
it  in  the  sense  in  which  it  is  used  in  the  Eoacise  Tariff  1902. 

HcuJcet,  for  the  respondent.  The  word  "  make "  in  sec.  8 
includes  every  operation  of  the  maker,  so  long  as  the  liquor  is  in 
his  possession,  e.^.,  maturing,  bottling,  and  so  on.  It  must  be 
taken  to  mean  more  than  "  brew,"  otherwise  that  word  would 
have  been  used.  For  instance  in  making  wine  every  process 
necessary  to  produce  a  wine  fit  for  market  is  part  of  the  making. 
[Griffith  C.  J. — Was  keeping  in  bottles  part  of  the  recognized 
process  of  making  this  ale  ?] 

The  beer  was  changed  by  the  keeping.     If  that  is  not  to  be 

considered  part  of  the  process,  a  man  might,  without  a  licence,  be 

able  to  produce  highly  alcoholic  beer,  by  brewing  it  at  a  low  grade, 

And  taking  care  to  leave  some  ferment  in  the  bottles.    It  is 

immaterial  at  what  stage  of  the  process  the  increase  in  strength 

takes  place.     To  leave  in  the  bottles  materials  which  will  result 

in  such  an  increase,  is  the  same  as  actually  adding  alcohol. 

Nobody  but  the  appellant  was  responsible  for  the  making.     He 

ahould  have  taken  sufficient  precautions  to  keep  his  product  below 

the  standard,  or  give  up  the  manufacture,  if  he  does  not  wish  to 

pay  duty.    It  is  no  excuse  that  he  took  some  precautions.     The 

tesult  shows  that  he  did  not  take  enough. 

[O'Connor  J. — You  must  not  put  some  special  meaning  on  the 

word  "make"  without  clear  authority  from  the  Act     In  the 

absence  of  any  such  authority,  surely  you  must  read  "  make"  in 

the  ordinary  sense.] 

If  on  the  appellant's  own  showing,  there  must  of  necessity  be 
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H.  C.  OF  A.  an  increase  in  the  strength  after  bottling,  the  process  cannot  be 

said  to  be  complete  before  bottling.    The  intention  of  the  appellant 

Wilcox      is  immaterial.     This  is  an  unavoidable  secondary  fermentation. 

DoNOHOE     Moreover,  there  was  no  evidence  that  the  strength  would  increase 

from  less  than  2  per  cent,  to  the  percentage  found  in  some  of  the 

bottles.  That  raises  a  pHmd  facie  case  against  the  maker,  and 
the  onus  was  on  him  to  rebut  that  presumption.  The  magistrate 
was  therefore  entitled  on  the  evidence  to  find  that,  at  the  time 
when  the  liquor  was  put  into  the  bottles,  it  was  above  the 
standard.  The  averments  in  the  information  are  themselves 
evidence :  Excise  Act,  No.  9  of  1901,  sec.  144,  which  is  incorporated 
with  the  Beer  Excise  Act,  No  7  of  1901. 

[Griffith  C.J. — It  is  a  question  whether  the  Commonwealth 
legislature  has  power  to  make  such  a  provision  The  English 
Parliament  has  no  doubt  power  to  do  so,  but  no  English  Act  saj^s 
that  the  person  charged  is  to  be  deemed  to  be  guilty  of  the  offence, 
though  they  say  that  the  introductory  averments  are  to  be  taken 
to  be  proved.     However  the  question  does  not  arise  in  this  case,] 

There  was  evidence  given  by  the  analyst  from  which  the 
magistrate  might  have  found  the  charge  proved. 

[Griffith  C.J. — It  is  the  duty  of  the  Court,  on  an  appeal  of 
this  kind,  to  go  into  the  whole  case,  and  not  only  to  see  whether 
there  was  a  fragment  of  evidence  to  support  the  finding.] 

Blacket  referred  to  Ex  parte  Ward,  and  Ex  parte  Bolton, 
Addison's  Digest  of  Criminal  and  Magistrates  Cases,  pp.  275,  276 ; 
Wilkinson  Australian  Magistrate,  7th  ed.,  p.  703;  Ex  jxirte 
Tully  (1).  There  was  more  than  a  mere  fragment  here,  there  was 
abundance  of  evidence  to  support  the  finding.  [He  refeiTed  to 
various  portions  of  the  evidence,  and  to  Howarth  v  Minns  (2).] 

Counsel  for  the  appellant  were  not  heard  in  reply. 

Griffith  C.J.  This  is  in  form  an  appeal  from  a  decision  of 
His  Honor  Mr.  Justice  Pring,  but  it  is  in  substance  an  appeal 
from  a  police  magistrate,  because  His  Honor,  following  the 
decision  in  Ex  parte  iStelling  (3),  held  that  he  had  no  jurisdiction 
to  entertain  the  matter,  and  discharged  the  rule  nisi  for  a  pro- 

(1)  21  N.S.W.  L.R.,  408.  (2)  56  L.T.,  316. 

(3)  (1904)  4  S.R.,  N.S.\V.,  201. 
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hibition.     The  matter  therefore  comes  before  us  as  an  appeal  for  H.  C.  of  A. 

the  first  time.     The  appellant  was  prosecuted  for  the  offence  of 

making  beer  without 'a  licence.     It  appeared   at  the   hearing 

before  the  magistrate  that  he  was  the  brewer  of  a  drink  called 

"  Dandelion  Ale."     Now,  "  beer  "  by  sec.  5  of  the  Beer  Excise  Act 

1901,  under  which  Act  he  was  prosecuted,  means  "any  liquor 

upon  which  under  the  name  of  beer  any  excise  duty  imposed  by 

the  Parliament  is  payable."     Under  the  schedule  to  the  Excise 

Tariff  1902  beer  on  which  excise  duty  is  payable  is  stated  to  be 

^  Ale,  Porter,  and  other  Beer,  containing  not  less  than  2  per  cent. 

of  proof  spirit."     In  order  therefore  to  convict  the  appellant  it 

was  necessary  to  show  that  he  had  made  beer  containing  not  less 

than  2  per  cent,  of  proof  spirit.     The  evidence  offered  for  that 

purpose  was  this:    Some  five  or  six  months  after  the  beer  in 

cpestion  was  brewed,  an  inspector  went  to  the  appellant's  premises, 

and  took  away  some  bottles  containing  a  portion  of  the  beer. 

On  analysis,  the  beer  in  some  of  the  bottles  wa^s  found  to  contain 

more  than   2  per  cent  of  proof  spirit.     But  the  analyst  called 

for  the  prosecution  stated  that,  when  beer  which  had  been  bottled 

five  or  six  months  was  analysed,  the  amount  of  alcohol  shown 

to  exist  in  it  at  the  time  of  analysis  was  no  evidence  of  the 

strength  of  the  liquor  at  the  time  when  it  was  brewed.     So 

that,  on  the  prosecutor's  own  case,  there  was  no  evidence  to  show 

the  alcoholic  contents  of  the  liquor  when  it  was  brewed.    For  the 

defence  evidence  was  given  that  samples  were  taken  at  random 

from  the  same  brew,  and  an  analysis  of  their  contents  showed  the 

presence  of  less  than  2  per  cent,  of  proof  spirit ;  and  it  was  proved 

both  by  witnesses  for  the  prosecution  and  for  the  defence  that  it 

was  impossible  for  tlie  amount  of  alcohol  present  in  the  liquor 

when  brewed  to  diminish  whilst  in  the  bottles.     The  inference 

was  plain  that  the  beer  was  stronger  in  alcohol  at  the  date  of 

analysis,  than  it  was  when  it  was  bottled,  and  that  it  could  not  at 

the  time  when  the  bottling  took  place  have  contained  more  than  2 

per  cent. 

Under  these  circumstances  the  prosecutor  failed  to  prove  his 
case,  for  there  was  no  evidence  that  the  appellant  had  made  beer 
containing  more  than  2  per  cent,  of  alcohol,  unless  the  term 
"  making  beer "  can  be  extended  to  such  a  degree  as  to  justify 
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H.  C.  OF  A.  holding  the  brewer  responsible  for  any  chemical  changes  that 
may  have  taken  place  in  the  liquor  after  the  process  of  brewing 
was  finished.  The  evidence  was  that,  unless  the  brew  is  perfectly 
clear,  that  is  to  say,  unless  the  bottles  are  absolutely  freed  from 
spores  of  fermentation,  all  sugar  excluded,  and  the  process  of 
sterilization  thoroughly  successful,  there  is  a  prospect  that  a 
secondary  fermentation  may  be  set  up  in  the  bottles  and  the 
amount  of  alcohol  will  slightly  increase.  If  the  legislature  had 
intended  to  make  a  man  responsible  for  any  changes  that  may 
take  place  in  the  liquor  after  the  brewing  w^as  complete,  it  would 
have  been  easy  for  them  to  have  said  so,  as  was  done  in  Elngland 
by  the  Act  48  &  49  Vict.  c.  51,  sec.  4,  wherein  it  was  laid  down 
that  the  term  "  beer"  in  the  Inland  Revenue  Act  1880,  which 
forbade  unlicensed  brewing,  should  extend  to  "  any  liquor  which 
is  made  or  sold  as  a  description  of  beer  or  as  a  substitute  for  beer, 
and  which  on  analysis  of  a  sample  thereof  at  any  time  shall  be 
found  to  contain  more  than  two  per  centum  of  proof  spirit" 
There  is  no  similar  provision  in  the  Beer  Excise  Act  1901  or 
Excise  Tariff  Act  1902  here,  nor  is  there  anything  to  suggest 
that  the  "word  "  make  "  was  intended  to  import  any  such  condi- 
tion. On  the  f eicts,  therefore,  it  appears  to  me  that  the  prosecutor 
failed  to  prove  that  the  appellant  was  guilty  of  any  offence 
under  the  Statute,  and  that  the  appeal  should  be  allowed. 

Barton  J.  and  O'Connor  J.  concurred. 


Appeal  allowed  with  costs.  Ride  appealed 
from  discharged,  Rvle  Nisi  tnade 
absolute  to  quash  the  conviction. 


Blackety   for   the   respondent,   having  been  successful  on  the 
preliminary  objection,  asked  for  the  costs  of  that. 

Griffith  C.J.   Under  the  circumstances  there  vrill  be  no  order 
as  to  those  costs. 

Solicitor,  for  the  appellant,  F,  T,  Wilson, 

Solicitor,  for  the  respondent,  The   Crown  Solicitor  of  New 
South  Wales. 

C.  A.  W. 
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THE  KING  V.  LINDBERGH :    Ex  parte  JONG  HING. 
THE  KING  V.  LINDBERGH :    Ex  parte  JONG  NIE. 

Haheoi  Carpus — Immigration  Restriction  Act  1901  {No.  17  of  IdOl),  aec,  3,  svb-gec,    H.  C.  of  A. 
(m) — Prohibited  immigrant — Sxceptiona — Person  formeriy  domiciled  in  colony.  1906. 

Two  Chinese,  who  alleged  that  they  had  formerly  resided  for  several  years  in 
Victoria,  and  had  left  that  colony  on  a  visit  to  China,  were,  on  their  return, 
pYvented  from  landing  in  Melbourne  by  the  Commonwealth  officer  appointed 


Sydney, 
Sept.  21,  22. 


under  the  Immigration  Bestnetion  Act  1901  to  examine  persons  suspected  of    Griffith  C.J., 
being  prohibited  immigrants.    They  were  detained  in  custody  on  board  the  ship    o'ConnorJ  J. 


in  which  tfcey  had  arrived,  and,  when  the  ship  called  at  the  port  of  Sydney  on 
its  return  journey  to  China,  applications  were  made  on  their  behalf  to  the 
High  Court  for  writs  of  habetis  corpus  directing  the  captain  of  the  ship  to 
bring  the  applicants  before  the  Court  to  be  dealt  with  according  to  law.  The 
writs  were  directed  to  be  issued,  and  on  their  return  by  the  captain  with  the 
bodies  of  the  applicants,  no  one  appeared  to  oppose  their  discharge. 

Held,  that  primd  facie  they  were  entitled  to  be  at  liberty,  and  that,  as  no 
one  appeared  to  show  cause  why  they  should  be  kept  in  custody,  the  Court 
wss  bound  to  order  their  discharge. 

Habeas  corpus. 

The  applicants  were  two  Chinese  who  had  been  brought  from 
Hong  Kong  on  board  the  s.s.  Tainan.  They  wished  to  land  at 
Melbourne,  but  had  been  prevented  from  doing  so  by  the  officer 
appointed  under  the  Commonwealth  Immigration  Restriction 
Act  1901.  They  claimed  to  be  entitled  to  land,  as  coming  within 
the  exception  in  sub-sec  {n)  of  sec.  3  of  that  Act,  which  provides 
that "  any  person  who  satisfies  an  officer  that  he  has  formerly 
been  domiciled  in  the  Commonwealth  or  in  any  colony  which  has 
become  a  State  "  shall  be  excepted  from  the  class  of  "  prohibited 
immigi-ants."  The  officer  refused  to  allow  them  to  land  on  the 
ground  that  they  were  primd  facie  prohibited  immigrants  under 
sub-sec.  (a),  and  had  not  satisfied  him  that  they  were  persons  who 


94  HIGH   COURT  [1906. 

H.  C.  OF  A.  ha^  formerly  been  domiciled  in  the  Commonwealth  or  any  colony. 

1905  *f  * 

^^^       The  respondent  Charles  Lindbergh,captain  of  the  s.s.  y^ma^jthere- 

Thk  Kino    upon  kept  them  in  his  custody  on  the  ship  and  sailed  with  them 

LiNDBBRo :   ®^^^^  ^^  board  on  the  return  journey  to  Hong  Kong.     On  the  way 

Ex  PARTK    the  ship  put  in  at  the  port  of  Sydney,  and  applications  were  made 

The  Kino    ^^  ^^®  High  Court  on  behalf  of  the  applicants,  for  writs  of  habeas 

corpus  directed  to  the  respondent  calling  upon  him  to  produce 


V. 
LiNDBERO 


Ex  PARTK    the  applicants  to  the  Court  and  to  show  cause  why  they   should 

*    not  be  discharged  from  custody. 

Affidavits  were  filed  on  behalf  of  the  applicants  which  were 
practically  to  the  same  effect  in  each  case.     From  them  it  appeared 
that  the  applicants  had  arrived  in  the  colony  of  Victoria  in  1898, 
and  had  settled  at  or  near  Caulfield  in  that  colony,  where  for 
several   years   they  had  carried  on   the  occupation  of   market 
gardeners.     About  July,  1902,  they  returned  to  China  for  the 
purpose  of  visiting  their  relations  there,  and  with  the  intention 
of  returning  to  Victoria.     They  were  delayed  in  China  longer 
than   they   had  originally  expected,  and  did  not   return  until 
September,  1905,  when  they  both  took  passages  on  the  s.s.  Tsinan 
from  Hong  Kong  to  Melbourne.     On  reaching  Melbourne  they 
were  identified  by  several  of  their  countrymen  resident  in  Mel- 
bourne and  by  a  European  who  had  known  them  well  during 
their  residence  in  Victoria  previously.     All  of  these  persons  made 
affidavits  to  the  effect  stated.     The  officer  refused  to  allow  them 
to  land  on  the  grounds  already  mentioned. 
The  applications  were  made  separately. 

JavieSy  for  the  applicant  in  each  case.  The  officer  should  liave 
been  satisfied  on  the  evidence  that  the  applicants  were  domiciled 
in  Victoria  within  the  meaning  of  sub-sec.  (n).  Domiciled  should 
be  taken  to  mean  residing  permanently,  in  the  popular  sense: 
Daviea  v.  Western  Australia  (1).  The  officer  is  bound  to  act 
reasonably  in  accordance  with  the  evidence  adduced.  His  conduct 
must  be  subject  to  control  by  the  Court.  [He  referred  to  United 
States  V.  Chung  Fung  Sun  (2) ;  Maxwell  on  Interpretation  of 
Statutes,  3rd  ed.,  p.  172;  Lee  v.  Bude  and  Torrington  Junction 
Railway  Co.  (3).] 

(1)  2  C.L.R.,  29.  (2)  63  Fed.  R.,  261. 

(3)  L.R.  6  C.P.,  676. 
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The  Court  directed  that  a  writ  of  habeas  corpus  should  issue  H-  ^'  ^^  ^• 

b  each  case,  returnable  the  following  day.     At  2.30  p.m.  on  the       ^^^^ 

next  day  the  respondent  appeared  in  person  with  the  bodies  of  thk  Kino 

the  applicants,  €Uid  returned  the  writs  with  an  endorsement  to  the  lindbeeo  : 

eflFect  that,  in  obedience  to  the  order  of  the  Court,  the  bodies  of  the   ,Ex  paetb 

Jong  Hing. 

applicants  were  brought  up  to  be  further  dealt  with  according  to 

law.    There  was  no  appearance  for  the  Commonwealth  to  show  v. 

LiNDBERG  : 
^"^^  Ex  PARTB 

'  Jong  Nie. 

James,  for  the  applicants,  moved  that  they  should  be  discharged, 
as  there  had  been  no  reason  shown  for  keeping  them  in  custody. 

Per  curiam.  PHmd  fade  every  man  is  entitled  to  be  at  liberty, 
and  therefore,  unless  some  reason  is  shown  why  a  person  in  custody 
should  remain  there,  he  ought  to  be  discharged.  The  applicants 
have  been  brought  up  to  be  dealt  with  according  to  law,  and  no 
one  appears  to  show  cause  why  they  should  be  kept  in  custody. 
We  have  therefore  no  alternative  but  to  order  their  discharge. 

Orders  accordingly. 

Solicitor  for  applicants :  H.  Peden  Steel. 

C.  A.  W. 


w 


HIGH  COURT 


[1906. 


[HIGB  COURT  OF  AUSTRAUA.] 

MUNICIPAL  DISTRICT  OF  CONCORD     . 
Caveators, 

AND 

OOljiiikb  ........ 

Applicant, 


Appellants: 


Respondent. 


1005. 


Sypnky, 

Sept,  19,  19, 
21. 


QriiSth  0.  J. 
Barton  and 
O'Connor  JJ. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OP  A.    ^^  Property  Act  {N.S,  fT.),  No.  25  o/1900,  see,  24* — ApfdiccUion  to  bring  land 

under  the  Act — PMic  road— Right  of  municipal  council  to  lodge  cavecU — E0taU 
or  interest  in  land — Municipalities  Act  {N,S,  W,),  Xo.  23  o/1897,  sec,  175. 

It  is  only  a  person  who  has  or  claims  a  legal  or  equitable  interest  In  land, 
partaking  of  the  character  of  an  estate  or  equitable  claim,  who  can  lodge  a 
caveat  under  sec.  24  of  Real  Property  Act  1900.  A  municipal  council  has  not 
such  an  estate  or  interest  in  land  dedicated  to  the  public  as  a  road  as  will 
entitle  it  to  lodge  a  caveat  under  that  section. 

Tiemey  v.  Loxton,  12  N.S.  W.  L.R.,  308,  approved. 

Decision  of  the  Supreme  Courf ,  In  re  Coles ;  Municipal  District  of  Ccneord 
{Caveators),  (1905)  5  S.R.  (N.S.  W.),  259,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  respondent  made  an  application  under  sec  14  of  the  Real 
Property  Act  1900,  to  bring  under  the  provisions  of  the  Act 
certain  land  within  the  appellant  municipal  district 

The  appellants  lodged  a  caveat  in  the  following  terms: — "Take 
notice  that  the  Municipal  District  of  Concord  claiming  estate  or 
interest  under  and  by  virtue  of  the  Municipalitiea  Act  1897  and 
by  virtue  of  notifications  contained  in  Government  Gazettes  dated 
&c.,  such  Gazettes  notifying  the  dedication  and  alignment  as  a 


*Sec.  24  of  the  Real  Property  Act 
(N.S.W.),  (No.  25  of  1900),  is  as  follows  : 

"24.  Any  person  having  or  claiming 
an  interest  in  any  land  so  advertised  as 
aforesaid,  or  the  attorney  of  any  such 
person,  may  within  the  time  limited  by 
the  Registrar-General  for  that  purpose, 
lodge   a   caveat  with    the    Registrar- 


Oeneral  in  the  form  of  the  Third 
Schedule  hereto,  forbidding  the  bring- 
ing of  such  land  under  the  provisions  of 
this  Act,  and  every  such  caveat  shall 
particularise  the  estate,  interest,  lieo, 
or  charge  claimed  by  the  caveator,  and 
the  caveator  shall  if  required  deliver  a 
full  and  complete  abstract  of  title.*' 
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public  street  of  Ada  Street  situated  in  the  said  Municipal  District  S-  C.  of  A. 

portion  of  such  street  being  part  of  lands  "  described  in  detail  "  do       , '^ 

hereby  forbid  the  bringing  of  the  said  land  under  the  provisions  Municipal 

of  the  said  Act  so  far  as  respects  such  portion  as  forms  part  of  c^cord  * 

Ada  Street  aforesaid."  ^  '*'- 

Coles. 

On  motion  by  the  respondent,  the  Supreme  Court  ordered  the       

removal  of  the  caveat,  on  the  ground  that  the  Municipal  District 
had  not  an  estate  or  interest  in  the  road  such  as  would  entitle  it 
to  lodge  a  caveat  under  sec.  24  of  the  Act :  Inre  Coles ;  Mvnicipal 
IHstrict  of  Cancoi^d  {Caveators)  (1). 

From  this  decision  the  present  appeal  was  brought  by  special 
leave. 

Dr,  CuUen  K.C.,  (with  him  Loxton),  for  the  appellants.     The 
municipality   has   an  estate  or  interest  in  the  land  within  the 
meaning  of  sec.  24  of  the  Real  Property  Act,    "  Land,"  as  defined 
in  sec  3,  is  wide  enough  to  include  easements  and  ways,  and 
"estate"  in  any  Act  includes  a  *' charge,  right, title  claim, demand, 
lien,  or  encumbrance  at  law  or  in  equity; "  by  virtue  of  sec.  21  of 
the  Interpi'etution  Act  1897  (No.  4).     Sec.  42,  sub-sec.  (6)  of  the 
Real  Property  Act  shows  that  rights-of-way  and  easements  must 
be  shown  on  a  certificate,  thereby  implying  that  the  owner  of  any 
such  right  may  object  to  the  issue  of  a  clean  certificate  in  respect 
of  the  land  subject  to  the  right.     Sec.  113  requires  that  roads  must 
be  shown  on  the  plan  lodged  with  the  Registrar-General.     The 
highway  could  be  noted  on  the  certificate,  and  no  difficulty  could 
arise  under  sec.  47  by  reason  of  there  being  no  dominant  tenement 
registered  under  the  Act :   [He  referred  to  In  re  Houison  (2), 
followed  in  In  re  Pavl  (3).]     The  right  of  the  municipality  to 
lodge  a  caveat  arises  under  the  Municipalities  Act  (No.  23  of  1897). 
Sec.  175  of  that  Act  confers  upon  the  municipality  an  interest  in 
the  land  of  roads,  which  is  inconsistent  with  the  ownership  of 
private  individuals.     Sec.  180  gives  power  to  restrain  encroach- 
ments; but  if  the  council  were  to  proceed  under  that  section 
i^gaiDst  a  person  for  encroaching  upon  a  road,  it  might,  if  the 
respondent  8  contention  is  correct,  be  met  by  a  clean  certificate 

(l)  (1905)  5  S.R.  (N.S.  W.),  259.  (2)  18  N.S.  W.  L.R..  300. 

(3)  19N.8.W.  W.N.,  114. 
VOL.  m.  7 
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H.  C.  OF  A.  of  title  to  the  land  over  which  the  road  lay.     The  powers  conferred 
^^^       by  sees.  189  and  190  show  that  the  municipality  has  a  beneficial 

Municipal  interest  in  the  soil  of  the  roads,  as  well  as  an  obh'gation  in  respect 
of  it.  The  same  applies  to  sections  234  and  240,  giving  power 
to  make  use  of  the  soil,  and  to  establish  tolls  and  ferries,  &c. 
These  are  clearly  rights  which  cut  down  the  beneficial  interest  of 
the  private  ownership  of  the  land,  and  should  therefore  be  notion 
the  certificate.  The  word  "  easement "  is  large  enough  to  cover 
them.  [He  referred  to  Cooke  v.  Union  Bank  (1);  Saddingtony. 
Hackett  (2).]  In  re  Innes  (3),  dealt  only  with  the  question 
whether  an  individual  member  of  the  public  had  the  right  to 
lodge  a  caveat  against  bringing  a  road  under  the  Act.  It  is  not  an 
authority  for  the  contention  that  the  right  of  a  municipality  is 
one  which  cannot  be  tried  under  the  Act.  Tierney  v.  Loxton 
(4)  is  similiarly  limited,  and  it  recognizes  that  the  question 
of  highway  or  no  highway  is  one  which  may  be  so  tried,  as 
it  is  a  question  affecting  the  paramountcy  of  the  title.  Lodging 
a  caveat  is  a  defensive  proceeding,  and  any  person  in  the  position 
of  a  defendant  should  be  allowed  to  set  up  the  existence  of  a 
highway,  as  a  defendant  could  in  an  action  for  trespa-ss. 

As  to  the  nature  of  the  easement.  The  right  to  make  a  river 
navigable  is  an  easement :  The  King  v.  Mersey  and  Invell  Naviga- 
t  ion  Co.  (5).  That  is  analogous  to  the  right  to  make  roads  travers- 
able. A  statutory  right  such  as  this  is  in  the  nature  of  an  easement: 
per  Kennedy  J.  in  Eacott  v.  Newport  Coi^poration  (6).  The  public 
right  of  highway  has  been  termed  an  easement:  Hai^rison  v. 
Duke  of  Rutland  (7).  If  noted  on  the  certificate  it  would  bind 
the  registered  owner.  The  mere  fact  that  it  might  be  difficult  to 
note  some  easements  on  the  certificates  is  no  reason  why  they 
should  not  be  noted  where  possible.  This  right  to  the  roads 
would  be  an  interest  in  land  under  the  Statute  of  Frauds:  Webber 
v.  Lee  (8). 

In  Municipal  Council  of  Sydney  v.  Young  (9),  the  council 
claimed  compensation  on  the  ground  that  the  roads  were  "vested" 


(1)  14  N.S.W.  L.B.  (Eq.).  281. 

(2)  1  N.S.W.  L.R.,  155. 

(3)  12  N.S.W.  L.R.,  180. 

(4)  12  N.S.W.  L.R.,  308. 

(5)  9  B.  &  C,  95. 


(6)  (1904)2K.B.,  369. 

(7)  (1893)  1  Q.B.,  142.  at  p.  154. 

(8)  9Q.B.D.,;il5. 

(9)  19    N.S.W.    L.R.,    41  ;    (1898) 
A.C.,  467. 
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in  them.  The  appellants  claim  no  such  right ;  they  rely  on  the 
sections  of  the  Municipalities  Act  to  establish  the  existence  of  an 
*  interest."     That  contention  is  quite  consistent  with  the  decision    Municipal 

IJlSTFlICT  OV 

of  the  Privy  Council  in  the  above  case.     The  rights  of  occupation     Concord 
conferred  by  the  Municipalities  A  ct  may  not  imply  such  a  bene-       colks 

ficial  ownership  as  would  justify  a  claim  for  compensation,  but       

they  represent  an  interest  which  is,  if  anything,  greater  than 
an  easement.     [He  referred  to  Rangeley  v.  Midland  Railway  Co, 
(l\]    Restrictive  covenants  which  run  with  the  land  confer  an 
interest  in  the  land  :  Rogers  v.  Hosegood  (2).     They  would  have 
to  be  noted  on  the  certificate.     A  fortiori  the  rights  of  a  munici- 
pality over  a  road  should  be  so  noted.    If  not  noted,  there  is  a 
possibility  that  the  highway  may  be  extinguished.     It  has  been 
held  that  a  Statute  can  extinguish  a  highway  by  necessary  implica- 
tion: Corporation  of  Yarmouth  v.   Simmons  (3).     The   Real 
Property  Act  makes  the  certificate  a  record,  and  provides  that  it 
shall  be  conclusive.     If  the  Court  sees  that  the  words  of  the  Act 
are  wide  enough  to  enable  a  municipality  to  lodge  a  caveat  in 
respect  of  a  road,  that  construction  should  be  adopted  as  consonant 
with  the  general  tenor  of  the  Act,  and  adding  to  its  utility. 

Canaway,  for  the  respondent.     The  Registrar  General,  having 

l)een  satisfied  that  the   land   was  granted   to  the  respondent's 

predecessor  by  the  Crown,  and  that  nothing  has  been  done  since 

to  take  away  the  title,  is  bound  to  register  the  respondent  as 

proprietor  under  the  Act.     The  Registrar  can  only  inquire  into 

qnestions  affecting  title.  The  question  of  highway  or  no  highway 

IS  not  one  of  title.   The  Acts  4  Will.  IV.  No.  11  and  No.  5  of  1897, 

consolidated  in  No.  95  of  1902,  do  not  prevent  the  respondent's 

enjoyment  of  the  right  of  property  conferred  by  the  Crown  grant. 

There  was  no  reservation  of  roads  in  the  grant,  and  therefore 

any  resumption  for  roads  would  necessitate  compensation.     The 

appellants  i-cst  their  claim  on  an  alleged  dedication,  but  there  has 

been  no  user,  and  dedication  without  user  is  unavailing ;  the  gift 

of  a  rood  cannot  be  forced  on  the  public  against  its  will :  Cubitt 

V.  Ixidy  Carolina  Maxse  (4).    The  description  of  land  as  bounded 

(1)  LR.,  3  Ch.,  306.  (4)  L.R.,  8  C.P.,  704,  ptr  Brett  J., 

t2)  (1900)  2  Ch.,  388,  at  p.  405.  at  pp.  714,  715. 

(3)  10Ch,D.,518.  • 
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H.  C.  OF  A.  by  a  road  is  no  stronger  than  a  dedication.     There  was  only  » 

^^^'       notification  under  the  Act  4  Will.  IV.  c.  1 1.     That  is  merely  thf 

Municipal   preliminary  step  necessary  to  empower  the  Surveyor-General  to 

District  i»F  jg^y  out  the  road.     [He  referred  to  sees.  1,  2,  3,  6,  and  12  of  that 

CONl!ORD  -^  ^  J       >       >       > 

V.  Act.]     That  the  property  in  the  soil  of  the  road  is  not  aflected  by 

^'       this  process  is  shown  by  the  provisions  in  the  Act  Xo.  5  of  1897, 

for  closing  roads  (sec.  19).     [He  referred  also  to  EncycloptHha 
Britannica,  vol.  vi.,  p.  185,  sub-cap.  "  Ownership  of  the  soil- 
Highways."]     Nothing,  therefore,  has  divested  the  respondent  of 
the  land,  and  the  municipality  has  no  right  to  insist  that  he 
should  be  put  to  the  expense  of  litigation  before  having  his  title 
registered.     A  person  must  have  something  in  the  nature  of  s 
proprietary  interest  in  the  land  to  entitle  him  to  lodge  a  caveat : 
Tierney  v.  Loxton  (1).     That  decision  should  not  be  interfered 
with  now,  subsequent  legislation  having  adopted  the  construction 
there  put  upon  the  original  Act:  Saunders  v.  Borthistle  (2).     The 
provision  for  lodging  of  caveats  is  one  of  a  group  designed  to 
bring  to  light  and  test  any  beneficial  interests  which  may  exist, 
before  bringing  the  land  under  the  Act.     These  provisions  come 
under  three  heads:    First,   those  dealing   with   applications  by 
persons  claiming  the  fee  simple,  &c.,  sees.   14-16;   second,  pro- 
visions for  search  by  the  department  and  publication  of  notices, 
sees.  17-23 ;  and  third,  invitations  to  parties  interested  to  lodge 
caveats,  and  provisions  for  trying  the  issues  between  the  rival 
claimants,  sees.  24-28.     Sec.  42  throws  a  light  on  the  meaning 
of   sec.    24.       It    provides    that   certain    rights,   if    not    noted, 
will  be  extinguished  by   the  certificate.      The   inference,  there- 
fore, is  that  a  caveat  may  only  be  lodged  in   respect  of  those 
interests   which,   if   not   noted,  will  be   extinguished.     But  an 
exception   is   made   of  rights-of-way  and  other  easements.    If 
the    appellants'   contention   is   correct   that    their   right   is   an 
easement,   it   does   not  fall  within  the  class  of  interests  which 
may  be  made  the  subject  of  a  caveat.     Sec.  42  speaks  of  estates 
or  interests  existing  "  in  any  person."    That  inf erentially  excludes 
roads,  because  no  single  person  can  own  a  road.     It  is  in  its 
nature  public.    There  is  nothing  in  the  Act  to  afiect  the  principle, 
once  a  highway  always  a  highway ;  the  certificate  has  no  effect 

(1)  12  N.S.W.  L.R.,  308.  (2)  1  C.L.R.,  379,  at  p.  390. 
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n  such  public  rights  as  that  of  highway.     [He  referred  to  In' re  H.^.  of  A. 

tehmid  and  Field  (1);   Martin  v.  Cameron  (2);  Chadwick  v.  vJiV^; '/ 

knitk    (3);     Watson   v.    Gardiner   (4).]     In    re   Hoxdson   (5),  Municipal- 

rhich    decided   that   a  person   claiming   a  right-of-way  under  co™ord 

he  particular  circumstances  of  the  case  was  entitled  to  lodge  a  ^- 

OOLES. 

uveal,    did   not   lay   down   any  general   principle :   Municipal       

Zouncil  of  Sydney  v.  Young  (6)  is  in  favour  of  the  respondent, 
I»  this  extent  that  it  shows  that  the  council  has  no  "  estate  or 
interest  **  in  the  soil  of  a  road  which  will  entitle  it  to  compensation 
for  resumption.     [He  referred  also  to  Ex  parte  Jeanneret  (7).] 
The  Municipalities  Act  1897  merely  gives  councils  licences  to  do 
a  number  of  things  which  are  ordinarily  incidents  of  ownership, 
bat  it  confers  no  proprietary  rights,  nothing  which  will  justify 
the  Registrar-General  in  noting  it  on  the  certificate  as  a  blot  on 
the  title :  Ex  parte  Smart  (8).     [He  referred  to  sec.  72  of  the 
Real  Property  Act  1900.]  If  the  right  of  highwaj'^  was  one  affecting 
title,  such  as  should  be  noted  on  a  grant  or  certificate,  there  would 
have  been  an  absolute  answer  to  the  plea  of  highway  in  Turner 
V.  Walsh  (9).     The  plaintiff  could  have  alleged  a  grant,  without 
reservation,   to  himself.      The   contention   that   roads   may   be 
destroyed  by  the  issue  of  certificates  of  title  is  a  dangerous  one, 
because  there  are  many  roads  which,  being  unknown   to  the 
authorities  or  unnoticed,  might  be  easily  so  destroyed.    The  rights 
of  the  municipality  cannot  be  brought  within  the  meaning  of 
**  easement."      Certain  rights-of-way  may  be  easements,  but  in 
this  case  the  right  of  the  council  is  not  the  right-of-way,  but  the 
power  to  do  certain  things  in  and  upon  the  soil  of  land  subject  to 
a  right-of-way  enjoyed  by  the  public.    A  municipal  council  is  not 
competent  to  litigate  such  questions  on  behalf  of  the  public: 
Vtitry  of  Bei-nfiondsey  v.  Brown  (10);   Wallasey  Local  Board  v. 
Cracey  (11);  Behrens  v.  Richards  (12).     It  is  ultra  vires.     The 
Mnoicipalities   Acts  give   them  the   care   control  and  manage- 
ment of  the  roads  and  streets  within  the  municipality,  but  no 

(1)  15  S.A.  L.R.,  48.  (7)  Foster's    District    Court    Prac, 

i2)  12N.Z.  L.R.,  769.  Appendix  p.  275. 

W  9S.C.R.  (N.8.W.),  196.  (8)  6  S.C.R.  (N.S.W.),  188. 

(4)  S.M.H.,  May  17th,  1892.  (9)  1  N.S.W.  L.R.,  83  ;  6  App.  Cas., 

(5)  18 N.S.W.  L.R.,300.  636. 

le)  19K.S.W.  L.R.,41 ;  (1898)  A.C.,     (10)  L.R.,  1  Eq.,  204. 
457.  (11)  36  Ch.  D.,593. 

(12)  21  T.L,R.,  706. 
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H.  C.  OF  A.   po^er  to  litigate  questions  of  title.     Such  litigation  would  be 
•     quite  inconclusive.     If  the  municipality  were  to  be  unsuccessful 


.Municipal    the  Attorney-General  might  afterwards  move  on  behalf  of  the 

CwfcoBD '^  P^'^lic-     The  mere  power  to  enter  upon  and  remove  portions  of 

V-  the  soil  cannot  imply  a  beneficial  interest  upon  which  a  caveat 

may  be  based,  for,  if  it  did,  the  municipality,  having  power  to  go 

on  any  private  lands  adjoining  roads  to  dig  and  remove  matemb 
for  road  construction,  could  prevent  any  lands  adjoining  roads 
from  being  brought  under  the  Act.  [As  to  the  meaning  of 
"  proprietor,"  and  the  nature  of  an  "  interest "  in  land  he  referred 
to  Attcn^ey-Oeneral  of  New  South  Wales  v.  Holt  (1) ;  Staples  i 
Co,  Ltd,  V.  Corby  and  District  Land  Registrar  (2).] 

Loxton,  in  reply.  The  respondent  is  not  now  entitled  to  contend 
that  there  was  no  road  in  fact.  It  was  practically  a-dmitted  in 
the  Court  below.  He  has  in  effect  demurred  to  the  caveat  on  the 
ground  that  the  existence  of  a  road  does  not  entitle  the  appellants 
to  lodge  a  caveat. 

[Griffith  C.J. — He  is  in  the  same  position  as  a  defendant  in 
an  action  for  nuisance  who  demurs  to  the  declaration.  He  may 
show  that  the  plaintiff  is  not  entitled  to  sue,  having  no  locus 
standiy  and  also  that  the  declaration  discloses  no  cause  of  action.] 

A  grant  of  land  from  the  Crown,  with  reservation  of  roads, 
conveys  a  fee  simple  only  in  so  much  of  the  land  as  is  not 
required  for  the  roads.  The  grantee  never  acquires  the  fee  simple 
in  the  roads.  [He  referred  to  Cooper  v.  Stuart  (3).]  Sec.  19  of 
the  Public  Roads  Act  shows  that  the  grantee,  even  if  he  ever  had 
a  proprietary  interest  in  the  road,  is  divested  of  it  by  the  dedica- 
tion, because  it  provides  that  on  the  closing  of  a  road  the  rights 
of  highway  shall  cea^se,  and  the  lands  shall  either  "  vest "  in  the 
adjoining  owners,  or  become  Crown  lands  to  be  subsequently 
granted  or  disposed  of  as  the  Crown  may  think  fit.  A  certificate 
of  title  would  therefore  be  conclusive  evidence  of  the  extinguish- 
ment of  the  road,  because  it  is  clear  that  roads  may  be  destroyed 
and  the  soil  regranted,  and  therefore  that  proof  of  prior  existence 
of  a  road  would  be  quite  consistent  with  its  having  been  destroyed 

(1)  2S.C.R.  (N.S.  W.)  (N.S.),  Eq.,  37,         (2)  19  N.Z.  L.R.,  617. 
44.  (3)  10  N.S.VV.  L.R.,  Eq.,  172. 
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ly  or  prior  to  the  grant  or  certificate.   The  rights  of  a  member  of   ^-  C.  of  A. 

he  public  over  a  road  are  an  "  interest "  within  the  meaning  of       ^ '^ 

lec  24,  and  Tiemey  v.  Loxton  (1),  so  far  as  it  is  inconsistent  with  municipal 
ihat,  was  wrongly  decided  ;  it  cannot  be  ,that  an  abstract  of  title  ^cwTcobd  "^ 
8  always  necessary.   The  rights  of  the  council  are  permanent  and  ^- 

iannot  be  treated  as  mere  licences.      As  the  law  stands  they  are       

irrevocable.  The  Act  which  was  in  question  in  In  re  Schmid  and 

Field  (2)  is  different  in  terms  from  our  Act.     By  it  rights-of-way 

or  easements  "  now  or  hereafter  enjoyed  by   the   public "  are 

preserved.  .  In  New  Zealand,  before  the  decision  in  Martin  v. 

Cameron  (3)  an  Act  was  passed  declaring  that  roads  were  not  to 

be  affected  by  a  certificate.     Staples  &  Go,  Ltd.  v.  Corby  and 

District  Land  Registrar  (4)  was  before  Rogers  v.  Hosegood  (5), 

or  it  would  probably  have  been  decided  differently.    [He  referred 

also  to  sees.  12,  49,  114,  of  the  Real  Property  Act  1900 ;  Hogg  on 

Australian  Torrens  tSysterri,  p.  818 ;  Canaway  on  Real  Property 

Act,  p.  202  ;  Rangeley  v.  Midland  Railway  Co,  (6).] 

Cur,  adv,  vvXt, 

Grifffih,   C.J.     This  is  an  appeal  from  a  judgment  of  the      fl«pt.  21. 
Supreme  Ck)urt  of  New  South  Wales  ordering  a  caveat  lodged  by 
the  appellants  in  the  Registrar-Generars  Office  to  be  removed. 
The  respondent  made  application  to  bring  land  under  the  pro- 
yisions  of  the  Real  Property  Act,  and  the  appellants,  who  are  the 
Mnnicipal  District  of  Concord,  lodged  a  caveat,  claiming  an  estate 
ormterest  in  the  land  by  virtue  of  the  Mv/nicipalities  Act  of 
1897,  aud  of  notifications  in  the  Gazette  having  the  alleged  effect 
of  resuming  the  land  for   a  road   and   dedicating  it  as  such. 
Application  was  made  to  remove  the  caveat  on  the  ground  that 
the  appellants  had  no  such  interest  in  the  land  as  would  authorize 
them  to  lodge  it.     The  question  raised  is  of  considerable  import- 
ance, and  many  questions  were  argued  before  us  of  considerable 
difficulty,  but,  in  the  view  we  all  take  of  the  case,  it  is  not  necessary 
to  decide  many  of  them.     The  right  of  the  appellants  to  lodge  a 
caveat  depends  upon  the  construction  to  be  put  upon  sec.  24  of 

U)  12N.S.W.  L.R..  308.  (4)  19  N.Z.  L.R.,  617. 

(2)  15S.A.  L.R.,48.  (5)  (1900)  2  Ch.,  388. 

(3)  12  N.Z.  L.R.,  769.  (6)  L.R.,  3  Ch.,  306. 
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H.  C.  ofA.  the  Real  Property  Act   1900,  which   provides: — "Any    person 
having  or  claiming  an  interest  in  any  land  so  advertised,"  in  an 

Municipal   application  to  bring  it  under  the  Act  of  1895,  "...   may    .   .  . 

^Concord*  ^^g^  *   caveat     .     .     .     forbidding  the  bringing  of  such    land 

^'  under  the  provisions   of  this  Act,  and  every  such  cav^eat  shall 

particularise  the  estate,  interest,  lien,  or  charge  claimed   by  the 

onfflt     .  .     ^g^y^a^tor,  and  the  caveator  shall  if  required  deliver  a   full  and 
complete  abstract  of  his  title." 

The  appellants  claimed  that  they  had  an  interest  in  the  land 
within  the  meaning  of  that  section,  and  founded  their  claim  sub- 
stantially on  two  provisions  of  the  Municipalities  Act  of  1897, 
sees.  97  and  175.  The  latter  section  provides  that  the  council 
shall  within  the  boundaries  of  the  municipalitj^  have  the  care  con- 
trol and  management  of  public  roads  other  than  the  main  roads  of 
the  colony.  This  is  such  a  road,  if  it  is  a  road  at  all.  They  also 
say  that,  as  under  the  former  section  they  are  entitled  to  employ 
their  corporate  funds  for  the  purpose  of  constructing  gas-works, 
and,  in  that  case,  are  entitled  to  the  privilege  of  laying  gas-pipes 
through  streets,  they  have,  under  one  or  other  of  these  sections,  an 
interest  in  the  soil  of  the  land  alleged  to  have  been  dedicated  as  a 
highway.  It  is,  of  course,  of  very  great  consequence  that  land 
which  is  a  highway  should  not  cease  to  be  such.  It  was  argued 
before  us  that,  upon  one  possible  construction  of  the  Real  Prapeiiy 
Acty  where  land  which  has  been  really  dedicated  as  a  highway  is 
nevertheless  included  in  a  clean  certificate  of  title,  the  person  who 
gets  the  certificate  of  title  has  a  good  title  to  the  land  to  the 
exclusion  of  the  rights  of  the  public  over  the  highway,  and  they 
say  that  that  follows  from  the  provisions  of  sec.  42  of  the  Act, 
which  provides  that,  except  in  cases  of  fraud,  the  registered 
proprietor  of  land  holds  it  absolutely  free  from  all  estates  or 
interests  except  those  specified,  and  that  the  only  exception  which 
could  affect  this  case  is  with  regard  to  the  alleged  misdescription 
of  a  right-of-way  or  an  easement  through  the  land  whicli  terms, 
they  say,  do  not  apply  to  a  highway. 

Now,  as  was  pointed  out  by  Lord  Cairns  L.C.  in  the  case  of 
Rangeley  v.  Midland  Railway  Co.  (1):  "There  can  be  no  such 
thing  fiwjcording  to  our  law,  or  according  to  the  civil  law,  as  what 

(1)  L.R.,  3  Ch.,  306,  at  p.  311. 
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I  may  term  an  easement  in  grosa     An  easement  must  be  eon-  H.  C.  of  A. 
nected  with  a  dominant  tenement.     In  truth,  a  public  road  or 
highway  is  not  an  easement,  it  is  a  dedication  to  the  public  of  the    municipal 
occupation  of  the  surface  of  the  land  for  the  purpose  of  passing  ^^^^^^d  ^ 
and   repassing,   the   public  generally   taking    upon   themselves  »• 

(through  the  parochial  authorities  or  otherwise)  the  obligation  of       

repairing  it.     It  is  quite  clear  that  that  is  a  very  different  thing    ^^^^  ^'^' 
from  an  ordinary  easement,  where  the  occupation  remains  in  the 
owner  of  the  servient  tenement  subject  to  the  easement."     The 
term  easement,  therefore,  not  being  applicable  to  the  case  of  a 
highway,  sec  42  of  the  Real  Property  Act,  it  is  said,  has  no  applica- 
tion to  this  case.    It  is  said,  on  the  other  hand,  that  there  is  nothing 
in  the  Act  to  authorize  the  extinction  of  the  rights  of  the  public 
over  a  highway.     Whether  there  is  or  not  is  a  question  of  con- 
siderable difficulty.     It  has  been  held  in  New  Zealand,  under  an 
Act  in  not  exactly  the  same  terms,  that  the  rights  of  the  public 
over  a  highway  are  not  extinguished  by  the  issue  of  a  clean 
certificate  of  title.     It  may  be  contended  that,  unless  the  legisla- 
ture intervenes,  the  issue  of  a  clean  certificate  in  New  South 
Wales  does  exclude  the  rights  of  the  public  over  a  highway,  and 
under  the  circumstances  it  would  be  veiy  desirable  if  the  law 
were  made   clear.     But  arguments   as   to    the    desirability  of 
making  the  law  clear  are  arguments   to   be  addressed  to  the 
legislature,  and  not  to  a  Court  charged  with  the  interpretation 
of  the  Statutes  which  the  legislature  has  thought  fit  to  pass.     In 
the  present  case,  if  the  contentions  of  the  appellants  are  correct, 
this  land  in  question  is  not  the  land  of  the  applicant  at  all,  any 
more  than  that  it  had  been  conveyed  by  him  and  the  conveyance 
had  been  registered.     By  a  provision  in  the  Act  of  4  Will.  IV.  c. 
11  land  resumed  for  a  highway  becomes  the  property  of  the 
Crown,  and,  if  a  conveyance  to  the  Crown  in  such  a  case  were 
registered,  there  would  be  no  danger  of  a  title  being  issued  in 
respect  of  the  highway,  except  by  inadvertence  of  the  Registrar- 
General's  officers  in  failing  to  make  a  proper  search.     If  the 
appellants'  allegations  are  true  the  applicant  is  not  entitled  to 
this  land,  but  it  does  not  follow  that  they  are  entitled  to  lodge  a 
caveat 
I  make  these  preliminary  observations  for  the  purpose  of  adding 
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H.  C.  OF  A.    t;hat  the  Registrar-General  is  not  bound  to  give  effect  to  an  appli- 
cation if  he  lias  information  from  some  trustworthy  source  that 
Municipal   the  statements  of  the  applicant  are  not  true  in  fact.     On  the 
'^^ncord'  contrary,  it  is  the  duty  of  the  Registrar-General,  if  he  has  reason 
^'  to  believe  that  giving  effect  to  the  application  in  compliance  with 

its  terms  would  do  an  injustice  to  the  public  or  to  an  individual 
to  stay  his  hand  until  the  matter  is  properly  investigated.  That 
is  not  only  what  he  is  justified  in  doing,  but  what  he  is  bound  to 
do.  And  I  would  add  that,  whether  a  certificate  can  be  granted 
over  a  highway  or  not,  and  whether  or  not  the  effect  of  granting 
it  would  be  the  extinction  of  the  highway,  I  think  that  whenever 
the  Registrar-General  knows  there  is  a  highway,  he  would 
be  certainly  justified,  and,  in  my  opinion,  bound,  to  indicate  it  on 
the  face  of  the  certificate  of  title.  This  is  an  extra-judicial  opinion^ 
but  which  I  have  thought  it  right  to  express  in  view  of  the  argu- 
ments addressed  to  us  as  to  the  great  public  inconvenience  that 
might  arise  if  nothing  could  be  done  to  prevent  a  highway  from 
being  registered  as  the  property  of  an  individual. 

But  in  this  case  we  are  concerned  merely  with  the  interpretation 
of  the  Act.  The  terms  of  sec.  24  of  the  Real  Property  Act  were 
interpreted  by  the  Supreme  Court  in  1891,  fourteen  years  ago,  in 
the  case  of  Tiei^ney  v.  Loxton  (1).  In  that  case  a  caveat  was 
lodged  by  a  person  who  owned  land  bounded  by  what  was  said  to 
be  a  highway.  An  application  was  made  to  bring  land  including 
the  soil  of  the  highway  under  the  Re<d  Property  Act,  and  the 
adjoining  owner  lodged  a  caveat.  The  Supreme  Court  held  that 
he  had  no  authority  to  lodge  it.  Tlie  judgment  was  a  considered 
one,  having  been  reserved  for  three  months,  the  Court  consisting 
of  the  Chief  Justice  and  Sir  William  Windeyer  and  Sir  George 
Innes  JJ.  Sir  William  Windeyer  delivered  the  judgment  of 
the  Court,  and,  after  referring  to  several  sections  of  the  Act,  he 
said  (2) :  "  The  question  is  whether  a  person  owning  land  under  a 
title  derived  from  a  Crown  grant  adjoining  what  is  known  as  a 
Government  road,  that  is,  a  road  marked  or  laid  out  by  the 
Crown,  and  described  in  the  grant  under  which  he  owns  his  land 
as  bounding  the  land  granted,  has  an  interest  in  the  soil  of  the 
Government  road.      After  a  very  anxious  consideration  of  the 

(1)  12  N.S.W.  L.R.,  308.  (2)  12  N.S.W.  L.R.,  308,  at  p.  314. 
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words  of  the  section  and  of  the  whole  Act,  we  have  come  to  the   H.  C.  of  A. 

1 QAR 

conclusion  that  the  intention  of  the  legislature  in  using  the  word 

*  interest  *  was  that  only  a  person  having,  or  claiming  to  have,    municipal 

some  legal  or  equitable   interest   in  the  land  partaking  of  the   ^c^coed  ^ 

character  of  an  estate,  or  of  an  equitable  claim  upon  the  land,  can 

be  a  caveator.  This  inference  is  to  be  drawn  not  only  from  the  way 

in  which  the  word  'interest'  is  used  in  the  latter  part  of  the 

section  in    connection  with  the  words   'esta^te,  lien,  or  charge,* 

which  points  to  the  conclusion  that  the  interest  is  to  be  one 

t)\uden\  generis,  and,  therefore,  one  which  gives  the  caveator  a 

legal  or  equitable  claim  to  or  upon  the  land  itself,  but  also  from 

the  concluding  words  of  the  section  under  which  the  caveator 

may  be  required  to  deliver  a  full  and  complete  abstract  of  his 

title." 

I  do  not  myself  attach  much  importance  to  the  words  "  full 

and  complete  abstract  of  title,"  but  as  to  the  rest  of  the  reasoning, 

even  if  we  did  not  concur  in  it,  I  think  it  would  requii-e  a  very 

strong  case  indeed,  after  the  lapse  of  so  many  years,  during  which 

a  great  many  caveats  must  have  been  withheld,  and  a  great  many 

certificates    must   have   been   issued   as   a  consequence  of   that 

decision,  to  justify  the  Court  in  over-ruling  it.     For  myself,  I 

confess  I  can  see  no  way  of  escaping  from  the  reasoning  in  that 

case,  and  I  am  therefore  of  opinion  that  it  is  only  a  person  who 

has  a  legal  or  equitable  interest  in  land,  partaking  of  the  character 

of  an  estate  in  it  or  equitable  claim  to  it,  who  can  lodge  a  caveat. 

Then,  has  a  municipal  council  such  an  interest  ?     The  interest 

spoken  of  by  the  Supreme  Court  in  that  case  was  in  the  nature 

of  a  proprietarj"  interest.      So  far  as  the  claim  rests  upon  the 

words  that  the  corporation  has  the  care,  control  and  management 

of  the  road,  the  point  is  practically  concluded  by  the  case  of  the 

Municipal  Council  of  Sydney  v.  Young  (1\  decided  by  the  Privy 

Council,  on  appeal  from  the  Supreme  Court  of  New  South  Wales. 

The  kindred  words  in  the  Sydney  Goiyoration  Act  of  1879  are 

stronger  in  form  than  those  of  the  Municipalities  Act,  which 

merely  charge  councils  with  the  care,  control  and  management. 

The  Sydney  Corpoi^ation  Act  provides  that  all  public  ways  in  the 

city  now  or  hereafter  to  be  formed  shall  be  vested  in  the  council, 

(1)  (1898)  AC,  457. 
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H.  C.  or  A.  which  has  power  to  make  the  necessary  repairs  for  maintaining  the 
streets.  The  Privy  Council  were  of  the  opinion  that  these  words 
did  not  vest  in  the  council  any  proprietary  right,  and  that  con- 
sequently they  were  not  entitled  to  claim  compensation  when  a  part 
of  the  road  was  resumed  by  the  Government  for  public  purposes. 
If,  under  the  words  of  the  Sydney  Covporation  Act  the  council 
had  no  proprietary  rights,  a  fortiori,  a  municipality  has  no  such 
proprietary  rights.  Then  does  the  power  to  construct  gas-works 
and  lay  pipes  through  the  streets  make  any  difference  f  It 
appears  to  me  that  those  provisions  were  not  intended  to  give  any 
proprietary  right  in  the  land  to  the  council,  but  to  give  them  just 
the  same  rights  that  would  be  given  to  a  private  corporation  w^hich 
was  authorized  by  a  private  Act  to  lay  gas  mains  through  the 
streets.  The  right  given  would  be  in  the  nature  of  a  licence  or  a 
privilege  to  occupy  the  street  for  the  purpose  of  carrying  out 
a  commercial  undertaking ;  and,  unless  it  can  be  asserted  that  a 
gas  company  would  be  entitled  to  lodge  a  caveat  against  the 
bringing  of  land  under  the  Act  on  the  ground  that  it  was  a  street 
through  which  they  could  lay  pipes,  the  municipal  council  cannot 
claim  any  right  on  that  ground.  It  seems  to  me  quite  clear 
that  an  ordinary  trading  corporation  would  have  no  such  right 
Their  right  is  given  to  lay  pipes  through  streets,  and  they  have 
no  power  to  litigate  the  abstract  question  whether  a  particular 
place  in  which  they  do  not  propose  to  lay  pipes  is  a  street. 

The  lodging  of  a  caveat  is  really  in  the  nature  of  the  initiation 
of  litigation,  and  only  those  persons  should  be  entitled  to  initiate 
litigation  who  are  entitled  to  litigate  the  matter  of  the  dispute 
which  is  set  up  by  the  caveat.  The  case  of  Vestry  of  Beimiondsey 
V.  Brown  (1),  decided  in  1866,  has,  I  think,  ever  since  been  accepted 
as  an  authority  for  the  proposition  that  a  municipality  is  not 
entitled  to  maintain  an  action  in  its  own  name,  without  the 
Attorney-General,  for  nuisance  to  a  street.  The  same  principle 
applies  to  say  that  a  municipal  corporation  is  not  entitled  to 
litigate  the  abstract  question  whether  a  particular  piece  of  land 
is  or  is  not  a  street.  If  it  is  a  highway,  then  it  falls  within  their 
jurisdiction,  but  there  is  no  authority  to  say  they  are  entitled  to 


(1)  L.R.,  1  Eq.,  204. 
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litigate  snch  a  question  in  the  abstract.     For  these  reasons,  I  am  H.  C.  of  A. 
of  opinion  that  the  decision  of  the  Supreme  Court  is  correct. 


Barton  J.     I  also  am  of  the  opinion  that  the  judgment  of 
the  Supreme  Court  should  be  affirmed.     In  this  case  the  caveat 
is  entered  under  sec.  24  of  the  Real  Property  Act  1900,  which 
enacts  that  any  person,  having  or  claiming  any  interest  in  any 
land  the  subject  of  an  application,  may  lodge  a  caveat,  and  the 
caveat  shall  particularise   the   estate,   interest,   lien,  or  charge 
claimed,  &c.     It  is  not  sufficient  merely  to  allege  that  the  thing 
claimed  is  an  estate  or  interest.    The  subject  of  the  claim  must  be 
itself  a  legal  or  equitable  interest,  as  Windeyer  J.  said  in  Tietmey 
v.  Loxton  (1),  "  partaking  of  the  character  of  an  estate,  or  of  an 
equitable  claim  upon  the  land."     That  case,  in  my  opinion,  ought 
now  to  be  regarded  as  law,  from  the  course  of  time  during  which 
it  has  been  accepted  as  a  correct  decision,  under  which  no  doubt 
proceedings  have  since  been  regulated.     But  as  I  think  it  was 
correctly  decided,  I  quote  from  the  judgment  of  Windeyer  J.  at 
p.  316 :  "  The  object  of  the  Statute,  as  stated  in  its  preamble,  is  to 
provide  for  the  declaration  of  titles  to  land,  and  to  facilitate 
the  transfer  of  land ;  and  there  is  nothing  to  be  found  in  any 
section  of  the  Act  which  points  to  the  conclusion  that  the  legis- 
lature ever  intended  that  questions  as  to  the  existence  of  a  highway 
or  right  of  public  user  of  land  should  be  contested  under  its 
provisiona     It  is  true  that  in  the  cases  of  Saddivgton  v.  Uackett 
^2)  and  He  O'Brien  (3),  questions  were  tried  as  to  the  right  of 
the  applicant  to  enclose  lands  which  it  was  contended  had  been 
dedicated  to  the  public ;  but  in  these  cases  the  applicants  seem  to 
have  acquiesced  in  the  proceedings  taken  to  have  the  question  at 
issue  decided  under  the  provisions  of  the  Act,  and  the  objection 
*s  to  the  caveator  having  no  lociLS  standi  was  in  no  way  raised. 
We  cannot,  therefore,  regard  these  cases  as  in  any  way  deciding 
the  point  now  raised,  and  whilst  we  are  not  insensible  to  the 
advantage  to  the  public  which  there  would  be  in  allowing  such 
cases  to  be  tried  under  the  provisions  of  the  Act,  we  are  somewhat 
reluctantly  driven  to  the  conclusion  that  the  Act  does  not  con- 
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H.  C.  OF  A.  template  the  trial  of  questions  of  that  kind."  ■  I  have  come  to  the 
^'  conclusion  that  a  public  right  of  highway  is  not  an  estate  or 
Municipal  interest  in  the  land,  and  that  conclusion  is  fortified  by  the  circnm- 
CoxcoS)^''  stance  to  which  Windeyer  J.  points,  that  is  to  say,  the  collocation 
in  sec.  24  of  the  words  "  estate,  interest,  lien,  or  charge."  One 
would  infer  from  that  collocation  that  the  "interest"  here  spoken 
of  would  be  an  interest  of  the  same  sort  as  "  estate,  lien,  or 
charge,"  that  is,  a  proprietary  interest  in  the  land.  The  case  of 
hi  re  Houison  (1)  is  said  to  conflict  with  Tierney  v.  Loxtan  (21 
It  was  the  case  of  a  claim  of  an  easement  appurtenant  to  the 
caveator's  land,  and  the  Crown  grants  of  the  adjoining  lands  the 
subject  of  the  application  reserved  a  passage  sufficient  to  admit 
a  horse  or  cart  to  the  adjoining  allotments.  The  easement  was  a 
mere  way  of  access.  Even  on  the  assumption  that  a  caveat  may 
be  rightly  lodged  in  respect  of  an  easement,  that  case  is  quite 
distinguishable  from  the  present  and  from  Tieimey  v.  Loxton  (2). 

The  caveat  here  is  an  endeavour  to  set  up  as  an  easement  or 
an  interest  in  the  land  the  right  of  public  passage.  The  right  to 
pass  and  repass  along  a  highway  in  this  countrj''  is,  in  my  opinion, 
not  an  easement  in  the  individual,  which  is  a  privilege,  but  is  a 
public  right  enjoyed  by  one  member  in  common  with  all  other 
members  of  the  public.  Mr.  Gale,  at  p.  6  in  the  7th  edition  of  his 
work  on  Easements,  defines  an  easement  as  follows :  "  An  ease- 
ment may  be  defined  to  be  a  privilege  without  profit,  which  the 
owner  of  one  neighbouring  tenement  hath  of  another,  existing 
in  respect  of  their  several  tenements,  by  which  the  ser\4ent  owner 
is  obliged  '  to  suflTer  or  not  to  do  *  something  on  his  own  land,  for 
the  advantage  of  the  dominant  owner." 

It  is  said  that  this  case  comes  within  that  definition,  but  it  is 
obvious  that  the  right  in  question  has  nothing  whatever  to  do 
with  any  particular  tenement.  In  addition  to  the  Chief  Justice*s 
<|Uotation  from  the  case  of  Rangeley  v.  Midland  Railway  Co.  (3), 
I  would  refer  to  these  words  of  Lord  Cairns  {4t) :  "  It  is  true  that 
in  the  well-known  case  of  Dovaston  v.  Payne  (5),  Mr.  Justice 
Heath  is  reported  to  have  said  with  regard  to  a  public  highway 


(1)  18  N.S.W.  L.R.,  300. 

(2)  12  N.S.W.  L.R.,  308. 

(3)  L.R.  3Ch.,  306. 
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that  the  freehold  continued  in  the  owner  of  the  adjoining  land   H.  C.  or  A. 
subject  to  an  easement  in  favour  of  the  public,  and  that  expression        ^^^' 
has  occasionally  been  repeated  since  that  time.     That,  however, 
is  hardly  an  accurate  expression."     These  remarks  immediately 
precede  those  which  His  Honor  quoted. 

It  seems  to  me  that  the  entire  passage  disposes  of  the  claim 
that  the  right  set  up  can  be  regarded  as  anything  in  the  nature 
of  an  easement.     The  right  asserted  on  the  part  of  the  council 
is  that  it  has  the  care,  control  and  management  of  the  streets  in 
the  municipality,  and  also  certain  rights  to  lay  gas  pipes  under 
the  streets.     I  am  clearly  of  opinion  that  under  the  definition 
given  by  Mr.  Gale  {supra)^  and  under  the  very  clear  words  of  the 
late  Lord  Cairrw,  the  authority  of  which  will  not  be  disputed, 
these  claims  do  not  constitute  an  easement  at  all.     The  position 
of  a  municipal  council  seems  to  me  to  be  this :  It  has  a  public 
trust,  but  it  has  no  property,  in  the  ordinary  sense,  in  the  soil  of 
the  road.    It  cannot  block  or  stop  a  road  from  traffic  and  have 
the  exclusive  possession  of  it,  unless  there  is  something  in  the 
Statute  (the  Municipalitiea  Act)  giving  it  the  power  to  interfere 
with  the  right  of  the  public  to  pass  and  repass.     So  far  as  this 
coimcil  is  concerned,  it  has  certain  rights  given  to  it  by  Statute, 
and  it  is  coniined  to  the  exercise   of  those   rights;    it   has  no 
exclusive  possession  whatever  of  the  soil,  albeit  it  may  under 
certain  circumstances  be  empowered  by  Statute  to  take  temporary 
or  occasional  possession  of  part  of  it  for  the  sole  purpose  of 
carrying  out  repairs  or  other  duties.     So  that  the  position  of  the 
oocmcil  is  that  it  has  public  duties  to  perform  coupled  with  such 
statutory  licences  as  are  requisite  to  enable  it  to  perform  those 
duties,  and  the  mere  statement  of  the  position  seems  to  involve  a 
negation  of  the  assumption  that,  in  the  ordinarily  understood 
sense  and  in  the  sense  of  the  provisions  of  this  Act,  it  has  any 
proprietary  rights.     I  am  therefore  of  opinion  that  the  right 
claimed  by  the  council  under  this  Act  is  not  a  proprietary  right, 
either  in  respect  of  the  road  or  of  the  licences  given  by  Statute  to 
the  municipality,  such  as  would  justify  the  claim  that  it  can  lodge 
a  caveat  for  an  estate  or  interest  in  land  the  subject  of  an  appli- 
cation under  the  Act. 
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H.  C.  OF  A.        In  the  case  of  In  re  Innes  (1),  it  was  held  that  an  individual 
claiming  the  right  of  highway  in  common  with  the  public  at  large 

Municipal   had  no  right  to  lodge  a  caveat  to  prevent  land  from  being  bronght 

C^No^D  ^  under  the  Act.     This  is  a  decision  which  remains  unquestioned  to 

«•  the  present  day,  and  which  I  cannot  see  any  reason  to  question. 

It  deals  not  only  with  the  position  set  up  by  the  municipality,  if 

Barton  J.  ^^^  ^^^  ^^  Suggested  treat  it  as  a  member  of  the  public  claiming 
under  a  caveat  in  respect  of  a  highway,  but  there  is  another  and 
important  branch  of  the  case,  and  that  is  the  question,  supposing 
such  a  right  can  be  asserted  by  caveat,  whether  it  can  be  set  up 
by  an  individual,  or  by  a  municipal  council,  which  in  respect  of 
such  matters  has  no  better  or  greater  rights  than  an  individual 
In  his  judgment  His  Honor  SU'  Frederick  Darley  C.J.,  said  (2) : 
"  The  estate  or  interest  mentioned  in  this  section  must  be  an  estate 
or  interest  known  to  the  law  and  must  be  claimed  in  respect  of 
the  land  w^hich  is  sought  to  be  brought  under  the  Act  In  this 
case  the  caveator  claims  no  interest  in  any  of  the  applicant's  land, 
but  claiming  as  one  of  the  public  says  in  effect  that  the  applicant 
is  seeking  to  obtain  a  title  to  what  is  really  a  public  road.  As  a 
member  of  the  public  having  no  private  interest  in  the  land  this 
is  a  course  which  he  cannot  in  my  opinion  pursue."  I  entirely 
follow  His  Honor  in  that  view. 

It  is  clear  that  a  municipality  is  in  no  better  position  than  a 
private  citizen  to  litigate  such  questions  on  behalf  of  the  publia 
The  case  of  The  Vestry  of  Bermondsey  v.  Brown  (3)  already 
referred  to  by  the  Chief  Justice  is,  I  think,  quite  sufficient  to 
sustain  that  proposition.  In  that  case  the  vestry  brought  a  suit 
to  restrain  interference  with  a  public  right  of  way  in  their  own 
name,  being  expressly  authorized  by  an  Act  of  Parliament  to 
indict  any  person  interfering  with  a  right-of-way  in  the  parish 
of  Bermondsey.  It  was  held  that  the  vestry  of  a  parish  could 
not  sustain  a  suit  to  restrain  the  infringement  of  a  public  right- 
of-way,  except  as  relators  on  an  information  by  the  Attorney- 
General,  even  though  they  were  expressly  authorized  by  Act  of 
Parliament  to  indict  any  person  stopping  a  right-of-way  within 
the  parish,  "  and  to  take  such  other  proceedings  for  the  opening 

(1)  12  N.S.W.  L.R.,  180.  (2)  12  N.S.W.  L.R.,  180,  at  p.  183. 

(3)  L.R.  1  Eq.,204. 
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diereof  as  to  them  should  seem  expedient."     In  his  judgment  H.  C.  or  A 
Sir  John  RomiUy,  KR.,  said  (1) :  "  I  thought  at  the  time,  and       J^ 
farther  examination  of  the  Acts  of  Parliament  tends  to  confirm    Mukicifal 
fchat  view,  that  it  was  not  intended  by  those  Acts,  or  by  any 
eilauaes  to  be  found  in  them,  to  delegate  to  the  commissioners 
named  in  the  first  Act,  or  to  the  Vestry,  who  have  now  delegated 
to  them  the  powers  conferred  on  the  commissioners,  any  powers 
or  authorities  previously  vested  in  the  Attorney-General,  and 
that,  accordingly,  if  the  Vestry  indict  anyone  under  that  Act, 
they  must  proceed  in  the  name  of  the  Queen  before  a  grand  jury, 
who  must  find  a  bill  before  it  can  be  tried ;  and  if  they  apply  to 
a  Court  of  Chancery  it  must  be  with  the  name  of  the  Attorney- 
General  as  plaintiff  on  an  information."    In  the  same  judgment 
ffis  Lordship  said  (2) :  "  A  dedication  to  the  parish  by  the  owner 
of  the  soil  cannot  be  presumed  :  a  dedication  from  user  can  only 
be  presumed  in  favour  of  the  public  generally,  and  not  in  favour 
of  the  inhabitants  of  a  particular  parish.     This  is  laid  down  in 
PooU  v.  Huskineon  (3),  and  is  unquestionable  law." 

That  seems  clear  enough  to  establish  that,  in  respect  of  an 
Alleged  public  road,  a  municipality  has  no  right  to  lodge  a  caveat 
here.  In  respect  of  the  statutory  rights  supposed  to  be  conferred 
upon  it  separately,  it  has  not,  I  think,  a  proprietary  interest.  So 
that,  in  either  view  of  the  case,  I  am  of  opinion  that  the  caveat 
must  fail,  and  that  it  should  be  removed.  The  consequences,  as 
Hifl  Honor  the  Chief  Justice  has  said,  are  for  the  legislature  and 
Bot  for  ua  I  completely  concur  in  His  Honor's  remarks  as  to 
the  duties  of  the  Registrar-Qeneral,  and  am  glad  that  he  has 
expressed  that  opinion,  which,  I  hope,  is  likely  to  be  followed. 


(yCoNNOR  J.  For  the  purposes  of  this  case  I  will  assume  that 
the  road  in  question  was  properly  proclaimed  and  dedicated 
■od  aligned  under  the  provisions  of  the  Public  Roads  Act 
(4  Will  IV.  No.  11),  and  that  the  road  was  within  the 
mtmicipality  of  Concord.  The  question  raised  is  whether  under 
these  circumstances  the  municipality  have  such  an  interest  in  the 
W  the  subject  of  the  application  as  to  entitle  them  to  enter  a 

(I)  LR.  1  Eq.,  204,  at  p.  212.  (2)  L.B.  1  Eq.,  204,  at  p.  215. 

(3)  ]1  M.  ft  W.,827. 
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H.  C.  OF  A.   caveat  under  sec  24.    That  depends  entirely  upon  the  interpreta- 

^ '        tion  to  be  placed  upon  the  words  "  interest  in  the  land  advertised," 

Municipal   ^^^  ^^  regard  to  that  question  of  interpretation  I  adopt  the  reason- 

^C^^""  ing  of  the  Supreme  Court  of  New  South  Wales  in  Tierney  v.  Loxton 

^'  ( 1 ).     It  appears  to  me  there  is  no  escape  from  that  reasoning  having 

regard  to  the  context  in  which  the  word  "  interest "  is  found  in 

sec.  24,  and  to  sees.  26,  28,  and  42. 

But  the  more  difficult  question  is  whether  the  municipality  has, 
under  the  circumstances,  such  an  interest  as  was  described  by 
Mr.  Justice  Windeyer  in  his  judgment  in  Tierney  v.  Loxton  (1), 
as  the  kind  of  interest  referred  to  in  sec  24  of  the  Real  Property 
Act.     It   is   clear   that  a  caveat  is  merely   the   first   step   in  a 
proceeding  for  determining  the  facts  necessary  to  enable  the  Real 
Property  Commissioners  to  issue  a  certificate  of  title  conclusive 
against  the  world.     That  certificate,  as  is  evident  from  sec  42,  is 
only  intended   to  be  conclusive  in  so  far  as  it  deals  with  titles 
which  can  be  litigated  and  established  in  regard  to  the  land  in 
question.     It  does  not  purport  to  make  the  certificate   of  title 
conclusive  except  on  those  matters  which  persons  interested  have 
an  opportunity  to  litigate.     Therefore  we  must  read  sees.  26  and 
42  together.     Looking  at  sec  26,  the  caveator,  after  the  lapse  of  a 
certain  time,  must  take  proceedings  in  any  Court  of  competent 
jurisdiction  to  establish  his  title  to  the  estate,  interest,  lien  or 
charge  therein  specified.     And  the  question  arises  at  once  whether 
it  is  possible  that  the  municipality  can  in  this  case  establish  a  title 
to  the  interest  they  claim  in  such  a  way  as  to  enable  the  Commis- 
sioners to  issue   a  certificate  conclusive   under  sec.   42  ?    That 
certificate,  of  course,  must  be  conclusive  as  to  both  parties.    K 
it  is  decided  at  the  trial  of  the  issue  that  there  is  no  road  there, 
and  a  clean  certificate  issues,  then  that  must  be  a  certificate  that 
would  prevent  the  public  for  all  time  from  claiming  a  road  there. 
If  the  trial  of  the  issue  between  the  municipality  and  the  applicant 
does  not  finally  settle  that  question,  but  leaves  it  in  such  a  position 
that  any  member  of  the  public  could  afterwards  raise  the  same 
question  notwithstanding   the   issue  of  a  certificate,  then  it  is 
quite  clear  that  that  cannot  be  one  of  those  matters  which  are 
within  the  provisions  of  sec.  26.     Now,  what  is  the  position  of 

(1)  12N.S.W.  L.R.,  308. 
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the  mnnicipality  with  regard  to  this  interest,  and  what  do  they   1^-  ^-  o'  '^• 

claim  their  interest  to  be  ?     They  claim  that  their  interest  arises       [^ 

under  the  power  given  them  to  have  the  care,  control,  and  manage-    municipal 
ment  of  public  streets  in  the  borough,  and  to  exercise  certain   ^^^^^^/^^ 
rights  in  them,  but  it  is  clear  that  it  is  a  condition  precedent  to  v. 

the  accruing  of  any  of  those  rights  that  there  must  be  a  public       

street     Their  rights  are  given  only  over  public  streets.     Of  the    ^'^®°°®*^  ^• 

authorities   referred   to  by   my   learned   brothers,   that  of   the 

Vestry  of  Bei^mondsey  v.  Brown  (1)  is  the  leading  one,  and  it 

establishes   beyond  all  question  that  the  title  to  a  public  road 

cannot  be  litigated  by  an  individual.     The  right  of  highway  is 

the  right  of  the  public,  and  no  one  member  of  the  public  can 

have  a  right  to  litigate  that  question  in  a  way  which  is  conclusive. 

It  may  be  conclusive  against  him,  but  not  against  the  public. 

The  municipality,  if  such  an  issue  were  raised  and  tried  under 

sec  26,  could  not  represent  the  public.     They  have  no  power  to 

represent  more  than  the  ratepayers  of  the  municipality.     A  public 

road  is  dedicated,  not  to  the  ratepayers  of  the  municipality  only, 

but  to  the  public,  and,  if  the  caveat  of  the  municipality  in  this 

case  went  on  for  trial,  the  issue  would  be  whether  they,  not  the 

public,  could  establish  title  to  this  highway.     They  could  do  no 

more  than  establish  their  own  title  to  the  highway,  assuming 

it  were  legally  possible  to  do  that.     On  the  other  hand,  if  the 

applicant  for  the   land   succeeded,   and  established   as   against 

the  municipality  that  there  was  no  highway,  that  decision  would 

not  be  binding  on  the  public,  and  the  Attorney-General  might 

come  in  next  month  and,  notwithstanding  the  decision  on  the 

issue  of  highway  was  against  the  municipality,  and  in  favour 

of  the  applicant,  the  matter  might  be   litigated  again  by  the 

Attorney-General  on  behalf  of  the  public.     That  appears  to  me 

to  show  conclusively  that  this  question  is,  therefore,  not  one 

which  can  be  litigated  under  sec.   26.     The  interest  which  the 

municipality  have  here  is  not  one  of  those  interests  in  regard  to 

which  litigation  can  take  place  in  such  a  way  as  to  enable  the 

Commissioners  to  issue  a  conclusive  certificate. 

For  these  reasons,  in  addition  to  what  has  been  already  said,  I 
am  of  the  opinion  that  the  interest  of  the  municipality  is  not  such 

(1)  L,R.  1  Eq.,  204. 
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H.  C.  OF  A.  as  to  enable  them  to  lodge  a  caveat  and  so  prevent  the  issae  of  a 
^  title  to  the  applicant.     With  regard  to  the  observations   of  my 

Municipal   learned  brothers  as  to  the  duty  of  the  Registrar-General,  I  think 
^o^joRD^*^  it   clear  that,   if   he   is  of  opinion    that   there    was   a    public 
^'  highway  or  road  dedicated  properly,  and  that  the  applicant  has 

taken  a  step  which  might  put  the  municipality  and  other  persons 
who  wish  to  use  the  road  in  a  difficulty  with  regard  to  the  use  of 
it  by  the  issue  of  a  certificate,  he  has  power  under  sec.  12  of  the 
Real  Property  Act  ix)  enter  a  caveat.     That  caveat  would,  of 
course,  only  be  issued  after  the  issue  of  the  certificate,  but  it  could 
be   done  then.     It  appears  to  me  that   it  is  a  very  wise  pro- 
vision to  vest  power  in  the  Registrar  to  prohibit  the  dealing  with 
land  in  any  case  in  which  it  appears  an  error  has  been  made  by 
misdescription  of  the  land  or  otherwise  in  any  instrument  of  title, 
and  to  prevent  fraud  or  any  improper  dealing.     I  do  not  mean  to 
say  that  in  this  case  there  has  been  any  improper  dealing  with 
this  land,  but,  if  the  ca«e  did  arise,  it  is  quite  clear  that  there 
would  be  power  in   the  Registrar-General  to  intervene  on  the 
suggestion  of  a  municipal  council,  and  I  have  no  doubt  that,  in 
the  proper  discharge  of  his  duties  under  the  Act,  he  would  do  so. 
For  these  reasons  I   am  of  opinion  that  the  appeal  from  the 
decision  of  the  Supreme  Court  should  be  dismissed. 


Appeal  diamissed  with  coats. 


Solicitors,  for  appellants,  Lawrence  &  MacdonaM. 
Solicitor,  for  respondent,  H.  C,  E.  Rich. 
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HEWARD 
Suppliant, 

THE  KING 

Defendant, 


Appellant  ; 


AND 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

PnhaU  duttf^SlatemetU  for  duty — Oifls  inter  vivos — Liability  of  donor's  esUUe  to    g^  q^  q^  ^. 
jMjr  dviy — Bate  at  which  duty  is  payable — Administration  and  Probate  Act         1906. 
1890  {yicL)  {No.    1060),   sec,    102— Administration  and  Probate  Act  1903        Wy^^ 
iVict.)  {Xo.  1815),  Mc.  11,  First  Schedule,  Part  I.  Melboubkk, 

By  yirtne  of  sec.  11  of  the  Administration  and  ProbaU  Act  1903,*  Firat  ^<>^'^*  22, 
Schedule,  Part  I.,  where  a  gift  is  made  within  twelve  months  immediately 
preceding  the  death  of  the  donor,  daty  is  payable  in  respect  of  the  property 
gireo  M  if  it  were  the  property  of  the  donor  at  the  date  of  his  death,  and  that 
doty  ii  payable  by  the  representative  of  the  donor  oat  of  the  estate  of  the 
donor. 

In  tach  a  case  the  duty  in  respect  of  the  property  given  is  to  be  calculated 
at  the  rate  applicable  to  an  estate  valued  at  the  sum  of  the  values  of  such 
property  and  of  the  donor's  estate,  but  the  rate  of  duty  in  respect  of  the 
donor's  estate  is  not  increased. 


Griffith  O.J., 

Barton  and 

O'Connor  JJ. 


*  Sec  11  of  the  Administratian  and 
PrtinU  Act  1903  is  as  follows  :— 

"Every  conveyance  or  assignment 
|iH  delivery  or  transfer  of  any  estate 
nsl  or  persoDid  and  whether  biefore  or 
After  the  commencement  of  this  Act 
pvportlng  to  operate  as  an  immediate 
giH  inter  vivos  whether  by  way  of 
tnufer  delivery  declaration  of  trust 
«  otherwise  shall— 

"  (o)  if  made  within  twelve  months 

immediately    preceding     the 

death  of  the  person  so  dying ; 

or 

"  (6)  if  made  at  any  time  relating 


to    any    property    of    which 

property  bond  fide  possession 

and  enjoyment  shall  not  have 

been  assumed   by  the  donee 

immediately  upon  the  ffif  t  and 

thenceforward  retained  to  the 

entire  exclusion  of  the  donor 

or  of  any  benefit  to  him  by 

contract  or  otherwise 

"  be  deemed  to  have  made  the  property 

to  which  the  same  relates  chargeable 

with  the  payment  of  the  duty  payable 

under  the  Administration  and  Probate 

Acts  as  though  part  of  the  estate  of 

the  donor." 
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H.  0.  OF  A;  Judgment  of  the  Full  Court  of  Victoria,   Heward  v.    The  King^   (1905) 

1906.  V.L,R.,  548  ;  27  A.L.T.,  50,  varied. 

Heward     APPEAL  from  the  Full  Court 
Thk^Kinc.        Jesse   Frederic   Heward   died   on  the   3rd    November,    1904, 

leaving  a  will  dated  15th  February,  1904,  by  which  he  appoint^ 

his  wife,  Margaret  Lilian  Heward,  his  executrix,  to  whom  pro- 
bate was  granted.     In  the  affidavit  verifying  the  statement  for 
duty,  Mrs.  Heward  stated  that  within  twelve  months  immediately 
preceding  his   death,   the   testator   had   made  various  gifts  of 
money  to  her  amounting  in  all  to  £570  ;  and  that  in  May,  1903, 
he   had  bought   a   certain  freehold  property  in   her  name   for 
which  he  had  paid  £600,  and  which  she  valued  at  £610.     These 
gifts  were  not  included  in  the  statement  for  duty.     Tlie  balance 
for  duty  in  the  statement  as  sworn  to  was  £1976  15s.  6d.     The 
officer  to  assess  duty  added  to  such  balance  the  sums  of  £570  and 
£610,  certifying  that  the  final  balance  was  £3156  16s.  6d.     The 
amount  of  duty  claimed  under  Part  II.  of  the  First  Schedule  to 
the  Administration  and  Probate  Act  1903  was  £115  15s.,  being 
at  the  rate  of  £3  13s.  4d.  per  cent.     This  amount  Mrs.  Heward 
paid  under  protest,  and  thereupon  by  petition  brought  an  action 
to  recover  so  much  of  the  duty  as  was  attributable  to  the  sueqs 
of  £570  and  £610,  being  included  in  the  final  balance  for  duty. 
By  the  petition  she  submitted  that  "  on  the  true  interpretation 
of  the  Administration  and  Probate  Acts,  whilst  she  admits  that 
the  gifts  of  money  and  the  freehold  property  hereinbefore  re- 
ferred to  did  come  within  the  provisions  of  sec  11  of  the  Ad- 
ministration and  Probate  Act  1903,  and  were  chargeable  with 
duty,  duty  was  not  payable  out  of  the  estate  of  the  testator  in 
respect  thereof,  or  alternatively,  that,  if  duty  was  payable  in 
respect   of  the   said   moneys   and  freehold   property,  the  duty 
payable  upon  the  estate  of  the  testator  should  not  have  been 
calculated  at  a  higher  rate  by  reason  of  the  said  moneys  and 
freehold  property  being  chargeable  with  such  duty."     By  the 
answer  the  questions  of  law  raised  by  the  petition  were  sub- 
mitted to  the  judgment  of  the  Court,  and  were  subsequently 
referred  to  the  Full  Court. 

The  Full  Court  held  that  the  sums  of  £570  and  £610  were 
properly  included  in  the  balance  for  duty,  and  that  the  proper 


3C.L.R.]  OF  AUSTRALIA.  119 

amount   of   duty  had  been  levied  and  paid :   Reward  v.  The  ^'  C.  of  A. 
King  (1).  ^^• 

From   this  decision  the  suppliant  now  appealed  to  the  High     Hewabd 
Court. 


V, 

The  King. 


Irtnne  and  Starke,  for  the  appellant.     Whatever  sec.  11  of  the 
Adminiatration  and  Probate  Act  1903  means,  it  merely  charges 
the  property  to  which  it  relates,  and  has  nothing  to  do  with  the 
executor.     The  scheme  of  the  Administration  and  Probate  Acts  is 
that  on  the  grant  of  probate  all  the  assets  forming  the  estate  of 
the  testator  pass  under  the  control  of  the  executor.     His  first  duty 
is  to  pay  the  probate  duty,  and  he  has  power  to  apportion  the 
payment  among  the  beneficiaries.      Having  paid  it,  probate  is 
issued  to  himi     Apart  from  sec.  11  of  the  Act  of  1903,  he  has 
only  to  pay  duty  on  something  which  he  has,  and  it  was  never 
intended  by  that  section  to  impose  on  him  an  obligation  to  pay 
duty  on  property  which  previous  to  his   testator's  death   was 
transferred  to  some  other  person,  and  which  may  have  been  dis- 
sipated or  ceased  to  exist.     This  section  makes  nothing  chargeable 
except  the  property  to  which  the  conveyance,  &c.,  relates,  and 
creates  a  charge  on  that  property  in  the  hands  of  whomsoever  it 
may  be.    Even  if  the  estate  of  the  testator  is  by  sec.  11  charge- 
able with  payment  of  duty,  the  rate  of  duty  on  that  estate  is  not 
thereby  increased.     The  rate  of  duty  on  the  property  included  in 
the  conveyance,  &c.,  may  be  that  which  is  payable  in  respect  of 
the  sum  of  the  values  of  that  property  and  of  the  estate  of  the 
testator,  but  one  reading  of  sec.  11  is  that  that  rate  is  the  same 
as  that  which  would  be  paid  on  the  estate  of  the  testator.     Clear 
enactments  are  required  for  the  imposition  of  taxation :  Simms  v. 
The  Registrar  of  Probates  (2).     [Counsel  also  referred  to  the 
Administration  and  Probate  Act  1890,  sees.  6,  100,  101,  102, 
112;  Hardcastle  on  Statutes,  3rd  ed.,  pp.  122-130;  Payne  v.  The 
King  (3).] 

Oussen  and  Dethridge,  for  the  respondent.     Broadly  there  is 
no  distinction  between  the  construction  of  taxing  Acts  and  that 

(1)  (1905)  V.L.R.,  548  ;  27  A.L.T.,        (2)  (1900)  A.C.,  323,  at  p.  337. 
90.  (3)  (1902)  A.G.,  552. 
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^^*        taxation,  one  has  to  see  whether  the  Act  does  impose  it.     But 

Hewabd     having  come  to  the  conclusion  that  the  tax  is  imposed,  and  die 

The'kino.    ^^^y  q^^stion  being  on  whom  it  is  imposed,  the  principles  referrrf 

to  on  behalf  of  the  appellant  do  not  apply.     The  only  questions 

here  are  on  whom  is  the  tax  imposed,  and  what  is  the  property 
on  which  it  is  imposed.     There  should  be  equality  of  taxation, 
and  the  Act  did  not  intend  that  one  person  or  his  property  should 
escape  taxation  because  the  taxing  officials  did  not  know  that  the 
circumstances  had  arisen  under  which  he  or  it  was  taxable.     That 
would  be  the  result  if  the  executor  need  not  include  in  his  state- 
ment for  duty  property  of  the  kind  referred  to  in  sec.  11.     The 
word  "  chargeable "  in  that  section  does  not  mean  subject  to  a 
lien,  but  it  means  a  liability  to  be  charged  in  respect  of  thafc 
property,  that  is,  that  duty  is  payable  in  respect  of  that  property. 
That  is  the  meaning  of  "  chargeable  "  in  sees.  12  and  13.     See 
The  Direct  Spanish  Telegraph  Co.  Ltd.  v.  Shepherd  (1).     That 
meaning  is  consistent  with  the  spirit  of  the  Administration  and 
Probate   Acts.     Under   the   Administration  and  Probaie  Ad 
1890  resort  to  land  follows  upon  non-payment  of  duty  in  certain 
cases.     See  sees.  112  and  115.     But  specific  provisions  are  made 
in  order  to  enable  that  resort  to  be  had.     It  has  been  held  in 
The  Queen  v.  Atustin  (2),  that  the  executor  is  liable  to  pay  the 
duty  imposed  by  sec.  115  of  the  Administration  and  Probate 
Act  1890,  and  in    Nationxd    Trustees,  Executors  and  Agefricy 
Co.  of  Australasia  Ltd.  v.  0*Hea  (3),  h  Beckett  J.  held  that  the 
executor  must  pay  the  duty  under  sec.  11  of  the  Administration 
and  Probate  Act  1890. 

Counsel  also  referred  to  Bell  v.  Master-in-Equity  of  ike 
Supreme  Court  of  Victoria  (4);  Blackwood  v.  The  Queen  (5); 
the  Administration  and  Probate  Act  1890,  sees.  97,  108. 

Starke,  in  reply. 

Cur.  adv.  vult. 

Nov.  26.  Griffith  C.J.     In  this  case  the  Court  is  called  upon  to  con- 

strue sec.  11  of  the  Administration  and  Probate  Act  1903,  which 

(1)  13  Q.B.D.,  202  ;  63  L.J.  Q.B.,  420.    (4)  2  App.  Cas.,  560. 

(2)  24  V.L.R.,  335  ;  20  A.L.T.,  116.     (5)  8  App.  Cas.,  82. 

(3)  29  V.L.R.,  814 ;  25  A.L.T.,  230. 
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provides :  [His  Honor  read  the  section,  and  continued].  In  the  ^-  C-  o'  ^ 
SBLse  before  us  an  event  contemplated  by  that  section  had  hap- 
pened with  respect  to  property  amounting  in  value  to  £1180. 
The  testator  had,  within  twelve  months  immediately  preceding 
his  death,  given  or  conveyed  property  to  his  wife,  whom  he 
afterwards  appointed  his  executrix.  Two  questions  are  raised 
by  the  case :  First,  whether,  under  the  terms  of  this  section,  the 
doty,  which  is  claimed  to  be  payable,  is  payable  out  of  the 
estate  of  the  testator ;  and  secondly,  whether,  if  it  is  payable  out 
of  the  estate  of  the  testator,  the  section  operates  so  as  to  increase 
the  rate  of  duty  payable  upon  the  testator's  estate  proper  which 
he  had  at  his  death,  and  which  passed  by  his  will. 

The  question  depends  upon  the  terms  of  the  Administration  and 
Piobate  Acts  which  impose  the  duty.     It  is  not  necessary  to  dis- 
cuss them  in  detail,  but  it  will  be  sufficient  to  refer  to  the  general 
scheme.    The  scheme  of  the  Acts  is  to  impose  progressive  duty  in 
respect  of  property  the  title  to  which  passes  by  virtue  of  probate 
or  letters  of  administration,  and  to  include  real  as  well  as  personal 
property,  the  amount  of  the  duty  depending  on  the  aggregate 
value  of  the  estate.      In  this  view  the  duty  is  a  probate  duty  as 
distinguished  from  a  succession  duty  and  it  is  payable  by  the 
executor  or  administrator.     By  sec.  102  of  the  Administration 
and  Probate  Act  1890,  it  is  provided  that :  "  The  duty  payable 
under  this  Part  of  this  Act  shall  be  deemed  to  be  a  debt  of  the 
testator  or  intestate  to  Her  Majesty,  and  shall  be  paid  by  any 
executor  or  administrator  out  of  the  personal  estate  of  the  testator 
or  intestate  after    payment  of  the   testamentary   and  funeral 
expenses  in  priority  to  all  debts  of  the  testator  or  intestate,"  &c. 
Bnt  in  another  sense  the  duty  is  in  the  nature  of  a  succession 
d^ty,  because  the  executor  is  to  deduct  from  the  share  of  each 
beneficiary  a  proportionate  share  of  the  duty.     Sec.  115  of  that 
Act  provides  that  in  the  case  of  certain  assignments,  gifts  &c.  of 
property  made  with  intent  to  evade  payment  of  duty,  the  property 
the  subject  of  the  assignment,  gift  &c.,  shall,  upon  the  death  of 
the  assignor,  donor  &c.,  "  be  deemed  to  form  part  of  his  estate  for 
the  purposes  of  this  Part  of  this  Act  upon  which  duty  shall  be 
Payable  under  this  Part  of  this  Act,"  &c.     It  has  been  settled  by 
the  Judicial  Committee  of  the  Privy  Council  that  that  section  only 
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applies  tx)  colourable  assignments  of  property,  so  that  the  proper^ 
really  remains  the  property  of  the  testator,  and  the  value  of  it 
is  dutiable  like  the  rest  of  the  property  which  nominally  as  wdl 
as  really  was  his  at  the  time  of  the  death,  and  probate  duty  is 
payable  upon  the  aggregate  amount.  So  the  law  stood  up  to  the 
passing  of  the  Administration  and  Probate  Act  1903,  whiA 
contains  the  section  I  read  at  the  outset.  That  Act  introduced  a 
new  scale  of  what  are  called  probate  dutiea 

It  happens  that  in  the  present  case  the  executrix  is  materially 
affected  by  the  construction  that  is  put  upon  the  section.  If  the 
value  of  the  property  given  by  the  testator  within  twelve  months 
before  his  death  is  taken  into  consideration  as  part  of  his  estate, 
and  added  to  the  value  of  what  really  was  his  estate  at  the  time  of 
his  death,  the  aggregate  value  exceeds  £3,000,  and  probate  duty 
is  to  be  calculated  at  the  rate  of  3§  per  cent.  If,  on  the  other 
hand,  the  value  of  that  property  is  not  taken  into  consideration 
and  is  not  added  to  the  value  of  the  estate  proper,  the  aggregate 
value  is  under  £2,000,  and  in  that  point  of  view  probate  duty  is 
to  be  calculated  at  the  rate  of  only  1 J  per  cent.  So  that  the 
difference  in  favour  of  the  estate  will  be  the  difference  between 
3§  per  cent,  and  IJ  per  cent,  on  the  value  of  the  estate  proper. 

The  difficulty  in  construing  sec.  11  is  in  one  sense  increased, 
and  in  another  diminished,  by  reference  to  the  two  following 
sections.  Sec.  12  provides  that  where  a  person  has  voluntarily 
transferred  property  of  his  own,  or  has  vested  it  in  himself  and 
some  other  person  jointly,  so  that  a  beneficial  interest  passes  by 
survivorship  on  his  death  to  that  other  person,  that  property 
"  shall  on  the  death  of  such  person  be  deemed  to  the  extent  of 
such  beneficial  interest  to  form  part  of  his  estate  for  the  purpose 
of  estimating  the  duty  payable  under  the  Administration  and 
Probate  Acts  and  shall  be  chargeable  with  duty  thereon  accord- 
ingly." Sec.  13  contains  a  similar  provision  in  the  same  words 
with  respect  to  property  over  which  the  deceased  person  had,  at 
the  time  of  his  death,  a  general  power  of  appointment.  There  is  no 
difficulty  in  giving  a  meaning  to  the  language  of  those  two  sections. 
They  say  distinctly  that,  to  the  extent  of  the  beneficial  interest 
which  passes,  in  one  case  by  survivorship,  and  without  limitation 
in  the  other,  the  property  shall  be  deemed  to  form  part  of  his 
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state  for  the  purpose  of  estimating  the  duty  payable  under  the 

Ldministration  and  Probate  Acts  and  shall  be  chargeable  with 

ihe    duty    thereon  accordingly.      It  is   clear  that   under  those 

arcumstances  the  value  of  the  property  in  question  must  be 

idded  to  the  rest  of  the  testator's  estate,  and  duty  is  chargeable 

Ml  the  aggregate  value.   The  mode  of  computing  the  duty  is  that 

the    executor  or  administrator  is  required  to  file  a  statement 

verif  jang  the  value  of  the  property  of  the  testator  or  intestate, 

and  of  the  debts  due  by  him,  and  duty  is  payable  on  the  final 

balance.     That  duty  is  required  to  be  paid  before  the  instrument 

of  probate  or  letters  of  administration  leaves  the  office.     Now,  if 

the  language  of  sec.  11  is  synonymous  with  that  of  sees.  12  and  13 

the  contention  for  the  Crown  is  right.     If  the  contention  for  the 

sappliant  is  right,  she  is  entitled  to  some  reduction  of  the  duty 

charged.     It  is  necessary  then  to  refer  to  the  exact  language  of 

the  section  to  see  what  the  legislature  has  done. 

In  the  case  of  a  taxing  Act  we  have  no  right  to  conjecture  what 
is  meant     It  cannot  be  said  that  the  intention  of  Parliament  is 
absurd  or  unreasonable,  since  Parliament  can  make  any  provision 
it  pleases.     Our  only  duty  is  to  see  what  Parliament  has  done  or 
said.    The  enactment  in  sec.  11  is  that  an  assignment  of  a  particular 
sort  shall  "  be  deemed  to  have  made  the  property  to  which  the 
same  relates  chargeable  with  the  payment  of  the  duty  payable 
under  the  Administration  and  Probate  Acts  as  though  part  of  the 
estate  of  the  donor."      Those  words  are   plain   enough.     The 
property  is  just  as  much  chargeable  with  duty,  that  is,  duty  is 
just  as  much  payable  in  respect  of  the  property,  as  if  the  assign- 
ment had  not  been  made.     If  the  assignment  had  not  been  made, 
the  estate  would  have  been  of  the  value  of  over  £3,000,  and  duty 
would  have  been  paid  at  the  rate  of  3§  per  cent,  on  the  whole 
estate,  including   the  property  the  subject  of    the  assignment. 
So  far  as  that  property  is  concerned  there  therefore  can  be  no 
serious  difficulty.  Moreover  by  sec.  102  of  the  Administration  and 
PrcbcUe  Act  1890  the  duty  is  deemed  to  be  a  debt  of  the  testator, 
and  therefore  the  duty  payable  in  respect  of  the  assigned  property 
WM  a  debt  of  the  testator,  and  that  property  is  chargeable  with 
{ttjment  of  probate  duty  as  though  part  of  the  estate,  that  is, 
as  though  it  remained  part  of  the  estate.     I  think  it  must  be 
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H.  C.  OF  A.  deemed  to  have  remained  part  of  his  estate  for  all  purposes,  and 
that  duty  is  to  be  charged  in  respect  of  it  as  though  it  -were  part 
of  his  estate.  In  this  case  that  is  at  the  rate  of  3f  per  cent.,  because 
if  that  property  were  part  of  the  estate,  the  aggregate  value  would 
be  over  £3,000. 

It  is  said  that  a  difficulty  arises  because  the  executor  may 
not  know   that   property    has  been  assigned   by   the    testator 
within  twelve  months  of  his  death.     That  may  be  so.      There 
always  is  difficulty  in  ascertaining  what  assets  a  testator  had  at 
the  time  of  his  death,  and  the  legislature  devises  the  best  schemes 
it  can  for  dealing  with  such  a  case.   The  probate  duty  being  a  debt 
of  the  testator,  the  executor  has  to  pay  it.     Whether  the  executor 
should  include  this  property  in  the  ordinary  statement  of  assets, 
or  whether  he  should  put  it  in  a  supplementary  statement,  is  not 
of  much  consequence.   And  in  that  point  of  view  it  does  not  much 
matter  whether  the  duty  is  to  be  treated  as  a  debt  payable  by  tie 
executor  out  of  the  estate,  or  whether  it  is  payable  before  the 
instrument   of  probate  is   issued.     So  far  as  the  duty  on  that 
property  is  concerned  it  is  payable  at  such  a  rate  as  if  the  property 
actually,  as  well  as  notionally,  formed  part  of  the  estate  of  the 
testator  at  time  of  his  death. 

But  it  does  not  follow  that  the  rest  of  the  estate — the  estate 
proper — is  affected,  so  as  to  be  made  liable  to  pay  duty  at  a  higher 
rate.  Though  the  property  assigned  is  chargeable  with  duty  as 
though  it  were  part  of  the  estate  of  the  donor,  it  is  not  made 
part  of  his  estate.  That  particular  property  is  aifected  as  if  it 
were  part  of  the  estate,  but  there  are  no  express  w^ords  saying 
that  the  estate  of  the  donor,  which  is  really  his  estate,  shall  be 
affected  by  the  liability  to  duty  on  the  property  assigned,  or 
saying  that  the  persons  entitled  to  the  benefit  of  the  estate  which 
passes  under  the  testator's  will  shall  be  liable  to  pay  a  higher  rate 
of  duty  on  that  estate.  It  is  possible  that  the  words  are  open  to 
that  construction.  If  so,  we  must  apply  the  canons  of  construction 
which  are  usually  resorted  to  when  problems  of  this  sort  have  to 
be  solved.  The  rule  is  laid  down  in  The  Oriental  Bank  Corpora- 
tion V.  Wright  (1)  by  Lord  BlacJcburn  in  the  following  terms:— 
''Their  lordships,  therefore,  having  regard  to  the  rule  that  the 

(1)5  App.  Cas.,  842,  at  p.  S66. 
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atention  to  impose  a  charge  on  the  subject  must  be  shown  by   H.  C.  op  A. 
lear    and  unambiguous  language,  are  unable  to  say  that   the        ^ 
>bligation  of  the  bank  to  make  the  return  applied  for,  and  its     Hkwakd 
»nsequent  liability  to  pay  duty  on  the  notes  put  into  circulation 
by  its  Kimberley  Branch,  are  so  clearly  and  explicitly  imposed  by 
the  present  Act  as  to  satisfy  this  rule."     The  view  I  take  is  streng- 
thened by  the  fact  that  in  the  two  subsequent  sections,  in  which 
the  leg^lature  intended  to  bring  about  the  result  of  increasing  the 
rate  of  duty,  they  have  said  so  in  plain  language.     It  is  diflScult 
to  see  any  reason  why,  when  the  legislature  in  the  same  Act  uses 
two  expressions  which  prima  facie  have  different  meanings,  they 
should  nevertheless  be  held  to  have  the  same  meaning.     That 
would  be  violating  the  rule  of  interpretation  to  which  I  have 
referred. 

For  these  reasons  I  am  of  opinion  that  the  contention  of  the 
appellant  is  to  this  extent  correct,  viz.,  that  the  duty  payable 
apon  the  estate  proper  of  the  testator  should  not  have  been 
calculated  at  a  higher  rate  by  reason  of  the  property  assigned 
being  chargeable  with  duty.  To  that  extent  then  the  order 
appealed  from  should  be  varied. 


Bakton  J.,  after  stating  the  facts,  said :  —  The  question 
depends  upon  the  construction  of  sec.  11  of  the  Administration 
and  Probate  Act  1903,  viewed  in  the  light  which  the  Crown  thinks 
is  thrown  upon  it  by  the  provisions  of  sees.  12  and  13  of  the  same 
Act,  and  of  the  Administration  and  Probate  Act  1890.  The  con- 
tention of  the  appellant  is  that  the  decision  of  the  Full  Court  in 
favour  of  the  Crown,  holding  the  estate  liable  for  the  whole  amount 
of  duty  exacted,  and  dismissing  her  petition,  should  be  reversed 
She  claims  that  the  estate  is  only  chargeable  under  the  schedule 
with  duty  at  1 J  per  cent,  on  £1,976  15s.  6d.,  it  having  been  left 
to  her  and  her  children,  on  the  ground  that  sec.  11  was  not 
intended  to  affect  the  value  of  the  estate  itself.  Alternatively, 
she  claims  that  the  section  was  not  intended  to  raise  the  rate  of 
duty  payable  by  the  estate  itself,  and,  in  that  event,  that  the 
larger  amount  of  refund  should  be  recovered. 

Sea  115  of  the  Administration  and  Probate  Act  1890,  which 
was  passed  in  reference  to  "  any  conveyance  or  assignment  gift 
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H.  C.  OF  A.  delivery  or  transfer  of  any  estate  real  or  personal  or  of  any 
money  or  securities  for  money  with  intent  to  evade  the  payment 
of  duty  imder  this  Part  of  this  Act,"  went  on  to  enact  that  upon 
the  death  of  the  person  making  the  conveyance,  &c.,  the  property 
comprised  in  it  should  "  be  deemed  to  form  part  of  his  estate  for 
the  purposes  of  this  Part  of  this  Act  upon  which  duty  shall  be 
payable  under  this  Part  of  this  Act."  It  further  provided  that 
conveyances,  &c.,  made  in  escrow  or  otherwise  to  take  effect  upon 
the  death  of  the  person  making  the  same,  should  be  deemed  to 
be  made  with  intent  to  evade  the  payment  of  duty,  and  that 
property  the  subject  matter  of  a  donatio  mortis  causd  should, 
upon  the  death  of  the  person  making  it,  be  deemed  to  form  part 
of  his  property  for  the  purpose  of  estimating  the  duty  payable, 
and  that  duty  should  be  paid  upon  it.  There  is  a  difference 
between  the  phraseology  of  this  section  and  that  of  sec.  11  of  the 
Act  of  1903  in  the  important  particular  the  subject  of  contest 
here.  Sec.  11  is  to  be  read  with  the  Act  of  1890  and,  we  are 
told,  was  passed  in  consequence  of  the  decisions  of  the  Privy 
Council  in  Simms  v.  The  Registrar  of  Probates  (1),  and  Payne 
V.  The  King  (2).  Sec.  11  provides:  [His  Honor  read  the  section 
and  continued].  Sec.  12  provides,  shortly,  that  property  which  a 
person  has  transferred  to  himself  and  another  person  jointly,  so 
that  a  beneficial  interest  therein  passes  by  survivorship  to  that 
other  person,  shall,  on  the  death  of  such  person,  "  be  deemed  to 
the  extent  of  such  beneficial  interest  to  form  part  of  his  estate 
for  the  purpose  of  estimating  the  duty  payable  under  the  Ad- 
ministration and  Probate  Acts  and  shall  be  chargeable  with  duty 
thereon  accordingly."  Sec.  13  provides  that  all  property  over 
which  a  deceased  person  had  at  the  time  of  his  death  a  general 
power  of  appointment  shall,  upon  his  death,  "  be  deemed  to  form 
part  of  his  estate  for  the  purpose  of  estimating  the  duty  payable 
under  the  Administration  and  Probate  Acts  and  shall  be  charge- 
able with  duty  thereon  accordingly." 

In  the  first  place  there  is  to  be  noted  the  difference  between 
sec  115  of  the  Act  of  1890  and  sec.  11  of  the  Act  of  1903.  The 
literal  effect  of  the  former  is  that,  for  the  purpose  of  computation 
of  duty,  the  property  in  question  is  to  be  "  deemed  to  form  part 

(1)  (1900)  A.C.,  323.  (2)  (1902)  A.C.,  652, 
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of  the  estate,"  that  of  the  latter  is  that  the  property  in  question  R-  C.  of  A. 
shall  be  chargeable  with  duty  "  as  though  it  were  part  of  the      ^       ' 
estate."     Then  in  sees.  12  and  13  again  the  property  in  question     Hewabd 
is  to  be  deemed  to  form  part  of  the  estate.     The  contention  for    xhb  King. 
the  suppliant  is  mainly  founded  on  those  differences.     It  is  con- 
tended, on  the  other  hand,  that,  taking  the  whole  scope  of  the 
legislation  into  consideration,  the  provision  in  scq.  11  should  be 
treated  as  identical  in  meaning  with  the  corresponding  provisions 
in  sees.  12  and  13.     That  is  the  construction  which  the  Supreme 
Court  has  put  on  the  section. 

We  cannot,   I  think,   be   too  careful   in  construing   Acts  of 
Parliament  to  say  as  the  ordinary  rules  of  construction  say,  that 
the  legislature  should  be  deemed  pirimd  facie  to  mean  what  it  has 
said — that  it  is  to  be  taken  at  its  word — and,  when  the  legisla- 
ture, using  clear  language,  impresses  differences  in  character  or 
treatment  upon  two  sets  of  transactions,  unless  there  are  to  be 
collected  from  some  other  source   reasons   which  justify  us  in 
treating  these  different  things  as  being  one  and  the  same  thing, 
we  are  bound  to  follow  the  ordinary  meaning  of  the  words.     One 
need  not  quote  the  often  quoted  golden  rule  of  Lord  Wenaley- 
dale,  but  that  is  a  rule  we  are  bound  to  follow  unless  there  is  a 
reason  for  not  doing  so  which  we  cannot  escape.     As  to  the 
construction  of  taxing  Acts  I  quote  from  Hardcaatle  on  Statutes, 
3rd.  ed.,  p.  126,  because  it  contains  a  valuable  summary  of  the 
decisions  and  an  expression  of  the  rule  to  be  applied  to  an  enact- 
ment which  it  is  contended  imposes  a  charge  on  the  people : — "  If 
a  statute  professes  to  impose  a  charge, '  the  rule,*  said  the  Judicial 
Committee  in  Oriental  Bank  v.  Wright  (1),  is  *  that  the  intention 
to  impose  a  charge  upon  a  subject  must  be  shown  by  clear  and 
unambiguous  language.'     *A  taxing  Act,'  said  Lord  Caii^ns  in 
Cox  v.  Rabbits  (2),  '  must  be  construed  strictly ;  you  must  find 
words  to  impose  the  tax,  and  if  words  are  not  found  which  impose 
the  tax,  it  is  not  to  be  imposed/     *  And  in  construing  such  Acts,* 
said  Lord  HaisJywry  in  Loi^d  Advocate  v.  Fleming  (3),  *  we  have 
no  governing  principle  of  the  Act  to  look  at ;  we  have  simply  to 
go  to  the  Act  itself,  to  see  whether  the  duty  claimed  is  that  which 

(I)  5  App.  Cas.,  842,  8d6.  (2)  3  App.  Cas.,  478. 

(3)  (1896)  A.C.,  152. 
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H.  C.  or  A.  the  legislature  has  enacted/     '  This  rule,  said  Lord  Gaims  in 

^       Pryce  v.  Monmouthshire  (1),  *  probably  means  little  more  than 

Heward     ^l^is»  that  inasmuch  as  there  was  not  any  a  priori  liability  in  a 

The  Kino    ^^^j^^^  ^  P^'-y  *^y  particular  tax,  nor  any  antecedent  relationship 

between  the  taxpayer  and  the  taxing  authority,  no  reasoning 

founded  upon  any  supposed  relationship  of  the  taxpayer  and  the 
taxing  authority  could  be  brought  to  bear  upon  the  constraction 
of  the  Act,  and  therefore  the  taxpayer  has  a  right  to  stand  upon 
the  literal  constniction  of  the  words  used,  whatever  might  be  the 
consequence/     And  this  rule,  while  valuable  as  a  caution,  cannoc 
be  taken  as  substantially  varying  the  ordinary  rules  for  con- 
struing all  statutes.      In  AtL-Oen.  v.    Carlton  Bank  (2),  Lord 
Russell  L.C.J.,  said :     *  I  see  no  reason  why  any  special  canons  of 
construction  should  be  applied  to  any  Act  of  Parliament,  and  I 
know  of  no  authority  for  saying  that  a  taxing  Act  is  to  be  con- 
strued differently  from  any  other  Act.     The  duty  of  the  Court  Is, 
in  my  opinion,  in  all  cases  the  same,  whether  the  Act  to  be  con- 
strued relates  to  taxation  or  to  any  other  subject,  viz.,  to  give 
effect  to   the   intention    of  the    legislature,  as    that    intention 
is  to  be  gathered  from  the  language  employed,  having  regard 
to   the    context    in    connection    with    which    it    is    employed. 
The   Court  must   no   doubt    ascertain    the   subject    matter   to 
which  the    particular  tax   is  by   the   Statute   intended   to  be 
applied,  but  when  once  that  is  ascertained,  it  is  not  open  to  the 
Coui*t  to  narrow  or  whittle  down  the  operation  of  the  Act  by 
considerations  of  hardship  or  business  convenience,  or  the  like' " 
I  do  not  apprehend  that  the  expressions  of  Lord  Ruasdl  there 
cited  are  intended  to  convey  any  substantial  difference  of  opinion 
from  Lord  Caimsn  utterance  in  Pryce  v.  Monmouthahire  (3) 
above  quoted.     It  means  this,  that  you  must  give  effect  to  Acts 
of  Parliament  according  to  their  language,  and  with  respect  to 
matters  as  to  which  rights  are  concerned,  those  rights  are  not 
to  be  taken  away  by  implication.      We  are  to  consider  Acts  of 
Parliament  as  meaning  what  they  say,  and  unless,  upon  their 
literal  meaning,  they  show  an  intention  not  to  charge  a  person, 
we  must  give  effect  to  thai  construction  and  hold  him  harmless. 

(1)  4  App.  Cas..  '202,  (2)  (1899)  2  Q.B.,  158,  164. 

(3^  4  App.  Cas,,  197,  at  p.  202. 
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The  qaestdon,  then,  in  construing  this  Act  is  whether  we  are  to  H.  C.  op  A. 

take  sec  11  as  meaning  what  it  says,  especially  taking  into  con- 

sideration  the  difference  of  phraseology  between  it  and  that  of  sees. 

12  and  13  and  of  sec  115  of  the  Act  of  1890.   The  ordinary  canons     Heward 

of  oonstmetion  meet  the  case,  whether  there  is  a  stricter  rule  for  the   The  Kino. 

eoDstraetion  of  taxing  Acts  or  whether  that  rule  is  only  a  part  of      ^^^^j 

the  ordinary  rules  of  construction.     The  meaning  of  sec.  11,  if  it 

means  what  it  says,  is  that  the  conveyance  or  transfer  is  to  be 

deemed  to  have  made  the  property  chargeable  with  the  payment 

of  duty  as  if  it  were  part  of  the  estate  of  the  donor.     As  to  the 

estate  of  the  donor,  apart  from  those  two  sums  amounting  to 

£1180,  it  amounts  to  £1976   15s.  6d.     I  find  nothing  in   this 

section  which  makes  the  estate  of  the  donor  chargeable  with  a 

higher  rate  of  duty  because  of  the  two  alienations  or  transfers 

made  within  twelve  months  of  the  testator's  death.     Construing 

the  section  by  what  it  contains — and  1  can  construe  it  in  no  other 

way — it  seems  clear  that  the  estate  of  the  donor  is  not  included 

in  this  section.     There  is  no  enactment  apart  from  sec  11  which 

assumes  to  make  this  £1180  part  of  the  estate.     It  is  property  to 

be  dealt  with  in  a  special  way  under  the  provisions  of  that  section, 

and  that  section  does  not  contain,  nor  does  the  Statute  anywhere 

ebe  eontain,  any  words  that  I  can  see  which  carry  that  property 

into  the  estate  in  such  a  way  as  to  make  the  estate  itself  subject 

to  a  higher  rate  of  duty.     I  am  therefore  of  opinion  that  the 

estate  itself  is  not  subject  to  be  charged  the  higher  rate  of  duty 

daimed,  but  is  only  subject  to  be  charged  duty  at  the  rate  of  1^ 

percent 

As  to  the  £1180,  that  seems  to  me  to  stand  upon  a  different  basis. 

It  had  been  part  of  the  estate  of  the  testator,  and  had  been  taken 

oat  of  that  estate  by  the  transactions  which  occurred.     By  this 

enaetment  a  penalty  is  visited  on  the  property  by  nominally 

adding  it  to  the  estate  so  that  a  higher  rate  of  duty  can  be 

cdkcted  upcm  that  part  of  the  estate  which  the  testator  by  his 

disposition  has  put  out  of  the  estate.     It  must  be  remembered 

thaHhe  transaction  is  not  impeached,  and  the  property  the  subject 

of  it  belongs  to  the  donee.     But  the  section,  passed  as  it  was  to 

make  the  grip  of  the  law  closer  than  it  was  under  sec  115  of  the 

Act  of  1890,  according  to  the  decision  of  the  Privy  Council,  must 
TOL.  ni.  9 
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H.  C.  OF  A.  be  given  full  effect  to,  and  that  is  done  by  interpreting  it  fts 
1906.        imposing  a  liability  to  extra  duty  only  upon  the  property  the 
subject  of  the  transfer. 

Sec  102  of  the  Act  of  1890,  which  says  that  the  duty  is  to  be 
deemed  to  be  a  debt  of  the  testator  or  intestate  to  the  Crown,  and 
to  be  paid  by  the  executor  or  administrator  out  of  the  personal 
estate,  or,  if  that  is  insufficient,  then  out  of  the  real  estate,  appears 
to  lay  down  the  rule  upon  which  we  must  proceed  in  this  case. 
So  that  duty  upon  the  amounts  in  question,  £570  and  £610,  at 
the  higher  rate,  must  be  paid  by  the  executrix,  the  suppliant  As 
to  the  estate  itself,  its  value  is  under  £2000  and,  as  it  is  given  to 
the  wife  and  children  only,  the  rate  of  duty  is  one-half  of  3  per 
cent.,  that  is  IJ  per  cent.  As  to  the  sum  of  £1180  the  duty  is 
payable  by  the  executor  at  the  rate  of  3§  per  cent.,  the  rate  pay- 
able on  an  estate  valued  at  over  £3000.  The  total  amount  that 
should  have  been  paid  is  £72  18s.  4d.  The  amount  which  was 
actually  paid  is  £115  15s.  2d.  So  that  the  suppliant  is  entitled 
to  a  refund  of  £42  16s.  lOd. 


O'Connor  J.  I  agree  that  the  appeal  must  be  upheld.  I 
concur  in  the  reasons  given  by  my  brothers,  and  do  not  think  it 
necessary  to  add  more  than  a  few  worda  It  is  impossible,  in  my 
opinion,  to  properly  give  effect  to  the  intention  of  the  legislature 
in  sec.  11  of  the  Act  of  1903  without  giving  due  effect  to  the  dif- 
ference in  phraseology  between  that  section  and  sees.  12  and  13, 
and  sea  115  of  the  Act  of  1890.  There  are  four  instances  in 
which  these  Acts  deal  with  attempts  to  evade  payment  of  duty. 
The  first  is  sec.  115  of  the  Act  of  1890.  That  is  a  case  in  which 
a  conveyance  or  assignment  is  executed  with  intent  to  evade 
payment  of  duty.  The  law  there  treats  the  document  as  con- 
veying no  title,  and  giving  no  right  to  possession.  The  property 
so  attempted  to  be  dealt  with  therefore  really  remains  part  of 
the  estate,  and,  in  imposing  duty  in  that  case,  the  section  uses  the 
expression,  that  the  property  shall  for  the  purposes  of  the  Act  be 
deemed  to  form  part  of  the  estate  of  the  testator  upon  which  duty 
shall  be  payable,  "  and  the  payment  of  the  duty  upon  the  value  of 
such  property  may  be  enforced  against  such  property  in  the  same 
way  as  duty  under  this  Part  of  this  Act  is  enforceable."     Thus 
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directly  enacting  that  the  property  purported  to  be  conveyed,  but   H.  C.  of  A. 
which  really  never  was  conveyed,  shall  remain  part  of  the  estate,        ^^J 
and  pay  duty  as  part  of  the  estate.    Then  sec.  12  of  the  Act  of     Heward 
1903  deals  with  the  case  where  a  testator  has  conveyed  property    xhe  Kino. 
to  himself  and  another  pei'son,  in  such  a  way  that  and  a  beneficial 
interest  has  accrued  by  survivorship  to  that  other  person  on  the 
death  of  the  testator.    In  that  case  the  testator  retains  an  interest 
in  the  property,  and  the  legislature  provides  that  on  the  death  of 
the  t^fstator  the  property  "  shall  be  deemed  to  the  extent  of  such 
beneficial  interest,"  that  is,  the  beneficial  interest  of  the  joint  owner 
with  the  testator,  "  to  form  part  of  his  estate  for  the  purpose  of 
estimating  the  duty  payable  under  the  Administration  and  Probate 
Acts  and  shall  be  chargeable  with  duty  thereon  accordingly,"  that 
is,  treating  the  share  as  though  it  were  still  part  of  the  estate. 
The  next  case  is  under  sec.  13,  where  there  is  property  over 
which  a  deceased  person  had  a  pbwer  of  appointment  which  was 
not  exercised  before  his  death.     In  that  case  the  property  still 
remains  part  of  the  estate,  and  the  section  enacts  that  the  property 
"  shall  upon  his  death  be  deemed  to  form  part  of  his  estate  for  the 
purpose  of  estimating  the  duty  payable  under  the  Administration 
and  Probate  Acts  and  shall  be  chargeable  with  the  duty  thereon 
accordingly."   In  these  three  cases,  in  which  it  will  be  noticed  that 
the  Statute  treats  the  property  as  if  the  testator  had  never  trans- 
ferred it,  the  expression  always  used  is  that  the  property  shall  be 
deemed  to  form  part  of  the  estate  for  the  purpose  of  estimating 
the  duty.     When  we  come  to  sec.  11  of  the  Act  of  1903  a  diflFerent 
class  of  cases  is  dealt  with — that  is,  cases  where  there  was  no 
fraudulent  intention  to  evade  duty,  but  yet  there  has  been  in 
effect  an  evasion  of  the  duty — the  Statute  recognizes  that  the 
property  was  eflTectually  conveyed  in  the  testator's  lifetime  and 
at  his  death  was  not  in  his  possession.     Under  these  circumstances 
the  legislature  deals  with  the  matter  in  quite  a  different  way.    It 
provides  that  the  conveyance,  &c.,  shall  "  be  deemed  to  have  made 
the  property  to  which  the  same  relates  chargeable  with  the  pay- 
ment of  the  duty  payable  under  the  Administration  and  Probate 
Acts  as  though  part  of  the  estate  of  the  donor."     It  does  not 
declare  that  it  shall  be  deemed  to  be  part  of  his  estate  as  in  the 
other  cases,  but  it  charges  the  property  with  payment  of  duty, 
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H.  C.  OF  A.   and  the  words  "  as  though  part  of  the  estate  of  the  donor,"  are 

^ ^       used  only  in  order  to  indicate  the  way  in  which  the  duty  is  to 

Heward  be  calculated.  It  appears  to  me  that  when  the  legislature  has 
The  King,  used  language  so  different  in  its  phraseology  in  dealing  with  these 
four  different  classes  of  cases,  it  would  be  impossible  to  give 
effect  to  its  intention  unless  we  hold  that  the  duty  in  this  last 
case  is  to  be  charged  in  quite  a  diflferent  way  from  that  in  which 
it  is  to  be  charged  in  the  other  three  cases.  I  agree  that  the 
decision  of  the  Coiut  appealed  against  is  wrong,  and  that  the 
appeal  must  be  upheld  to  the  extent  of  the  variation  ennunciated 
by  the  learned  Chief  Justice. 

Appeal  allowed.  Order  appealed  /ram 
varied.  Judgment  for  suppliant  for 
£42  168.  lOd.,  with  costs.  Respondent 
to  pay  costs  of  appeal. 

Solicitors,  for  appellant,  A.  0.  Roberts. 

Solicitor,  for  respondent.  Guinness,  State  Crown  Solicitor. 

B.  L. 
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MUSGROVE  AND  ANOTHER  .  Appellants; 

Plaintiffs, 

AND 

McDonald  and  others  ....    respondents. 

Defendants, 
ON  appeal  from  the  supreme  court  of 

„  ^  ^  south  AUSTRALIA. 

H.  C.  or  A. 

1905.  PrcLCtice — Apptal'-Ntw  tried — Verdict  of  jury — Circuit  Court — The  GonstiMtm 

^— ^1 — '  (63  cfc  64  Vict.  c.  12)  aec.  IS—^*  All  judgments,  decrees,  orders  and  sentences** 

Adelaide,  -^Contract  of  sale—  When  property  passes—  Waiver— Sale  of  Goods  Act  {South 

Nov.  1,  2.  Australia)  1895  {No.  630). 

An  appeal  does  not  lie  to  the  High  Court  of  Australia  from  a  verdict  of  a 
jury,  or  from  a  judgment  of  the  Supreme  Court  of  a  State  founded  upon  a 
Griffith  C.J.,  general  verdict  of  a  jury,  except  by  way  of  appeal  from  a  decision  of  the 

O'Connor  JJ.  Supreme  Court  in  an  application  for  a  new  trial. 


Melbourne, 
Xov.  25. 
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An  application  for  a  new  trial  after  verdict,  upon  whatever  ground,  does  H.  C.  of  A. 
not  fall  within  the  words  of  The  Constitution,  sec.  73— "appeals  from  all         1906. 
judgments  deci-ees  orders  and  sentences  "  of  Federal  Courts  or  State  Courts.  "^^^^^ 

The  nature  of  the  jurisdiction  exercised  by  Courts  in  granting  new  trials  MusoROVK 

considered.  McDonald. 


Appeal  from  the  Supreme  Court  of  South  Australia. 

By  memorandum  dated  14th  October,  1903,  the  respondents 
agreed  to  sell  to  the  appellants  4000  4  and  6-tooth  merino  wethers, 
SB  inspected  on  12th  October,  1903,  at  12s.  per  head,  terms  cash, 
delivery  to  be  given  and  taken  on  or  about  the  15th  December, 
1903,  at  Morambro  Station,  off  shears.     It  was  further  agreed  by 
memorandum  dated  the  3rd  December,  1903,  that  the  respondents 
should  sell  and  the  appellants  should  purchase  2000  merino  wethers, 
4  years,  as  inspected,  at  lis.  6d.  per  head,  terms  cash,  delivery  to 
be  given  and  taken  on  or  before  the  15th  December,  1903,  at 
Morambro  Station.     Appellants  brought  an  action  for  breach  of 
these  two  contracts  and  in  the  alternative  for  conversion  of  2000 
of  the  sheep,  alleging  readiness  and  willingness  and  an  offer  on 
their  part  to  take  delivery  of,  and  pay  for,  the  sheep  and  refusal 
on  the  part  of  the  respondents  to  deliver  them.     They  further 
alleged  that,  on  the  22nd  December,  1903,  and  without  any  breach 
by  the  appellants,  the  respondents  sold  the  sheep  to  a  third  party, 
without  giving  notice  to  the  appellants.     The  defence   was  a 
denial  of  the  performance  of  conditions  precedent  by  the  appel- 
lants, and  an  allegation  that  on  the  18th,  19th,  and  21st  December, 
1903,  notice  was  given  them  of  respondents'  intention  to  re-sell 
the  sheep.     Respondents  also  paid  into  Court  the  sum  of  £250, 
with  denial  of  liability,  and  entered  a  counter-claim  for  £186  for 
the  cost  of  pasturage  for  the  whole  6000  sheep  and  for  labour, 
tending  and  general  expenses,  arising  out  of  appellants'  neglect 
to  take  delivery  of  the  sheep  on  the  date  agreed  upon.     The  action 
was  tried  in  April,  1905,  before  Gordon  J.  and  a  jury,  at  the 
Momit  Gambier  Circuit  Court,  when  the  jury,  by  direction, 
retamed  a   verdict  for  respondents,  on  which  judgment  was 
accordingly  entered.     The  appeal  was  from  this  judgment. 

Parmms,  (with  him  TorreTia  Ward),  for  respondents. 
This  appeiJ  does  not  lie.    The  action  was  tried  by  Gordon  J. 
And  a  special  jury  at  a  Court  sitting  for  the  trial  of  issues  in  the 
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H,  C.  OF  A.  Supreme  Court  and  constituted  under  the  Third  Judge  and  Dis- 

^^-        trict  Courts  Act  1858,  No.  13,  (South  Australia).     The  jury  gave  a 

M(7»oRov£    verdict  for  the  present  respondents  under  the  Judge's  direction, 

McD%  ID    ®^^  ^^^  present  appeal  is  in  reality  an  appeal  against  the  verdict. 

The  verdict  must  stand  until  there  has  been  a  motion  for  a  new 

trial  in  the  Supreme  Court  of  South  Australia.  The  decision  in 
Parkin  v.  James  (1)  does  not  cover  the  case  of  an  appeal  against 
a  verdict.  The  appointment  of  Gordon  J.  to  hold  the  Court  at 
Mount  Gambier  "and  also  for  the  trial  of  all  issues  of  the  Supreme 
Court,"  was  made  by  proclamation  in  the  South  Australian 
Goveimment  Gazette,  p.  638  (6th  April,  1905). 

The  Circuit  Court  is  constituted  under  the  Circuit  Courts  Act 
(South  Australia)  1868,  No.  6.     Sec.  2  authorizes  the  Governor 
to  proclaim  certain  districts  at  which  a  Court,  to  be  called  the 
Circuit  Court  of  such  district,  is  to  be  held.     Section  4  gives  the 
Statutory  Court  its  necessary  attributes ;  makes  them  Courts  of 
Record,  gives  them  a  seal  and  offices,  makes  them  Courts  of  Oyer 
and  Terminer  and  General  Gaol  Delivery  for  all  gaols  within  the 
district,  and  for  the  trial  of  issues  in  the  Court  and  the  assessment 
of  damages,  and  enacts  that  they  shall  stand  in  the  same  relation 
to  the  Supreme  Court,  as   Courts  of  Oyer  and   Terminer   and 
General  Gaol  Delivery  and  nisi  pi^us  in  England  stand  to  His 
Majesty's  Court  at  Westminster.     The  Third  Judge  and  District 
Courts  Act  (1858,  No.  13)  sec.  2,  empowers  the  Governor  to  issue 
a  Commission,  directed  to  one  of  the  Judges  of  the  Supreme  CJourt, 
authorizing   him   to  hold  a  session  of  the  Circuit   Court.     The 
SujTi'eme  Court  Act  (South  Australia)  1878,  No.  117,  sec.  4  pro- 
vides that  the  several  jurisdictions  previously  exercised  by  the 
Supreme   Court  or  any  Judge  thereof  shall,  so  far  as   regards 
procedure  and  practice,  be  exercised  by  the  said  Court  and  every 
Judge  thereof  in  the  manner  provided.     This  section  is  founded 
upon,  but  materially  difters  from  the  English  Judicatui^  Act  1873, 
sec.  22,  which  transfers  the  jurisdictions  and  practice  of  existing 
Courts  to  the  High  Court  of  Justice  and  Court  of  Appeal.     Sec 
12  of  the  South  Australian  Act  provides  that  "  any  Judge  of  the 
said  Court  may  exercise  in  Court  or  in  Chambers  all  or  any  part 
•    of  the  jurisdiction  by  this  Act  vested  in  the  said  Court  in  all  such 

(I)  2C.L.R.,316. 
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causes,  ...   as  before  the  passing  of  this  Act  might  have  been   H.  C.  of  a. 
heard  in  Court  or  in  Chambers  respectively  by  any  single  Judge       ^^' 
of  the  said  Court/'  &e.  The  Judicature  Act  1873,  sec.  39,  contains    musobove 
the  additional  provision  that  "  in  all  such  cases,  any  Judge  sitting   j^cDonald. 

in  Court  shall  be  deemed  to  constitute  a  Court."  

The  judgment  sought  to  be  appealed  from  is  founded  on  the 

verdict  of  the  jury.     It  has  never  been  the  practice  of  the  Privy 

Council  to  entertain  such  appeals.    The  Supreme  Court  Act  (South 

Australia)  1878  No.  116,  sea  15,  provides  that  new  trial  motions 

are  to  be  heard  before  the  Full  Court,  and  that  no  appeal  shall  lie 

from  any  judgment  founded  upon  and  applying  a  verdict  "unless 

upon  motion  made  to  such  Court  or  other  proceeding  taken  therein 

to  set  aside  or  reverse  such  verdict  or  the  judgment  founded 

thereon."  In  Angas  v.  Cowan  ( 1),  the  question  arose  as  to  the  right 

of  appeal  to  the  Privy  Council  from  a  judgment  of  the  Chief  Justice 

in  a  case  tried  by  him  without  a  jury.    The  Supreme  Court  there 

laid  down  the  rule  that  no  appeal  lay  to  the  Privy  Council  as  of 

right  until  the  appellant  had  first  appealed  to  the  Full  Court  of  the 

State.    Sec.  16  of  the  Supreme  Cowrt  Act  provides  that  "  every 

order  or  direction  made  by  a  Judge  of  the  said  Court,  whether  in 

Chambers  or  in  Court,  may  be  set  aside  or  discharged  by  the  Full 

Court,  and  an  appeal  shall  also  lie  to  the  Full  Court  from  any 

refusal  of  any  Judge  to  make  any  order."   In  OUes  v.  Wooldridge 

(2),  it  was  decided  that  an  appeal  lay  direct  to  the  Privy  Council 

from  a  decree  of  the  Primary  Judge,  unless  the  decree  was 

appealed  against    to  the   Full    Court.      This   however    leaves 

untonched  the  decision  in  Anga^  v.  Cowan  (1),  as  it  has  always 

been  ree<^ized  that  a  judgment  of  the  Primary  Judge  in  Equity 

is  the  same  for  purposes  of  appeal  to  the  Privy  Council  as  a 

judgment  of  the  Full  Court.     The  Equity  Act  1866-7,  No.  20. 

sec.  9,  provides  that  everj'-  decree  or  order  of  the  Primary  Judge 

shall  unless  appealed  from  be  as  valid  effectual  and  binding  .   .   . 

as  if  such  decree  or  order  had  been  pronounced  and  made  by  the 

Court.      Circuit  Court  trials  were  merely  inquests.      The  Judge 

who  presided  could  not  enter  judgment.    He  returned  to  the  Court 

the  verdict,  and  on  the  fourth  day  of  term  the  verdict  was  entered 

U)  17  S.A.  L.R.,  110.  (2)  13  SA.  L.R.,  185. 
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H.  C.  OF  A.  on  the  record  in  the  poetea,  and  on  that  the  Court  in  bane  gave 

judgment.     Encyclopcedia  of  tiie  Laws  of  England^  voL  IIL, 

MusoRovK    P*  26>  shows  the  history  of  jurisdiction  of  Circuit  Courts   and 

McDonald.  ^^^^   ^he  Judicature  Act  IS7S,  sec.  16,  transfers  the  juriadic- 

tions  of  various  Courts,  including  those  created  by  Commissioiis  of 

Assizes  and  Oyer  and  Terminer,  to  the  High  Court.   By  sec.  29  of 
the  same  Act  express  authority  is  given  to  issue  commissions  of 
assize,  &c.,  as  to  any  jurisdiction  capable  of  being  exercised  by  the 
High  Court.     The  policy  of  the  English  Judicature  Act  seems  to 
have  been  to  embrace  all  the  jurisdictions  previously  existing  in 
the  High  Court,  while  the  South  Australian  Act  kept  the  Circuit 
Courts  distinct,  though  following  the  Elnglish  legislation  in  other 
respects.     [He  cited  WJiartorCs  Law  Leodcon,  p.  531,  on  the  juris- 
diction of  the  Courts  at  nisijyriua,]    Before  the.  Common  Law 
Procedure  Act  a,  practice  had  become  established  by  which  the 
Court  in  banc  would  entertain  a  motion,  if  made  within  the  first 
four  days  of  term,  to  stay  the  postea,  and  if  it  were  made  out 
that  there  bad  been  any  miscarriage  at  the  trial,  to  set  aside  the 
proceedings  at  nisi  priua  and  grant  a  new  trial.   The  trial,  there- 
fore, at  nisi  pHtis  was  nothing  more  than  an  inquiry  as  to  fact,  and 
no  judgment  could  be  entered  except  by  the  Court  in  ban^: :  South- 
Eastern  Railway  Co,  v.  Smitherman  (1);  Dublin,  Wicklow  and 
Wexford  Railway  Co  v.  Slattery  (2).     It  happened  that  Gordon 
J.,  who  tried  the  case,  was  a  Supreme  Court  Judge,  but  it  might 
have  been  tried   by  any  practitioner  of  not  less  than  seven 
years'  standing.     There  is  no  judgment  of  the  Circuit  Court  here, 
but  only  a  verdict,  which  stands  until  set  aside  in  the  proper  way. 
Neither  The  Constitution  nor  the  Judicial^  Act  authorizes  an 
appeal  to  the  High  Court  from  a  verdict  of  a  jury. 

In  Tronson  v.  Dent  (3)  the  objection  was  taken  that  the  appeal 
was  an  application  to  set  aside  the  verdict  of  a  jury,  and  should 
not  therefore  be  entertained,  and  their  Lordships  held  that  they 
would  not  entertain  an  appeal  to  set  aside  a  verdict  unless  there 
had  been  a  previous  application  for  the  purpose  to  the  Court  in 
which  the  trial  took  place  (4) ;  Dargnino  v.  Beilotti  (5) ;  Na^hocb- 

(1)  47  J. P.,  773.  (3)  8  Moo.  P.C.C,  419. 

(2)  3  App.  Ca8.,  1155,  per  Blackburn  (4)  8  Moo.  P.C.C,  419,  at  p.  446. 
L.J.,  at  p.  1205.  (5)  11  App.  Cas.,  604. 
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hay  Barndass  v.  Mocljee  Madowdasa  (1) ;  Musltadee  Mahomed  H.  C.  or  A. 

CcLzum  Sheraaee  v.  Meerza  Ally  Mahomed  Shoosti^  (2) ;  Santa       ^^^' 

Cana  v.  Ardevol (3) ;  Stace  v.  Oriffiih  (4).     "A  judgment  founded 

on  a  Terdiet  of  a  jury  can  only  be  assailed  on  appeal "  (to  the 

Privy  Council)  "  on  the  ground  that,  on  the  facts  found  by  the 

jury  it  is  erroneous,  and  further  the  verdict  of  a  jury  is  not  the 

the  judgment  of  the  Court " :  Pa/rkin  v.  James  (5). 


MUSOROTB 
V, 

McDonald. 


Starke  for  appellants.     In   form  this  is  a  judgment  of  the 

Supreme  Court  of  South  Australia,   and   the   objection   is  not 

open  on  the  record.     The   judgment  on   the  record   is   in  the 

following  form :  **  This  action  having    .   .   .    been  heard  before 

His  Honour  Mr.  Justice  Gordon  a  judge  of  this  Court   .     .     . 

and  Mr.  Justice  Gordon  having  ordered  that  judgment  be  entered 

for  the  defendants    .   .   .    therefore  it  is  adjudged,"  &c.     The 

Jurisdiction  of  the  Circuit  Courts  is  concurrent  with  that  of  the 

Supreme  Court,  which  has  jurisdiction  to  hear  cases  all  over  the 

State.  The  jurisdiction  of  the  Supreme  Court  is  conferred  by  Act 

Na  81  of  1855-6,  sec.  7  (South  Australia).   The  Circuit  Courts  Act 

1868-9,  No.  6,  sec.  6,  shows  that  a  mere  transference  of  venue  is 

all  that  is  necessary  to  transfer  an  action  from  the  Supreme 

Court  to  a  Circuit  Court.     It  requires  the  name  of  the  circuit 

•district  to  be  stated  in  the  margin  of  the  declaration,  and  that 

shall  be  taken  to  be  the  venue.     Sec.  7  enables  the  Supreme 

Court  or  a  Judge  to  order  a  change  of  venue.     Sec.  4  makes  all 

Circuit  Courts  Ciourts  of  Record  for  the  trial  of  issues  in  the 

Supreme  Court  and  the  assessment  of  damages. 

[(XCoNNOR  J. — The  section  goes  on  to  say  "  and  such  Courts 
-  .  .  shall  stand  to  the  Supreme  Court  in  the  same  relation  as 
Courts  of  Oyer  and  Terminer  and  General  Gaol  Delivery  and  nisi 
pritw,  in  England,  stand  to  Her  Majesty's  Court  at  Westminster."] 
The  venue  could  have  been  changed  back  to  Adelaide,  and  it  is 
not  correct  therefore  to  say  the  cause  was  transferred.  If  the 
eause  were  transferred  to  the  Circuit  Court  at  Mount  Gambier, 
then  the  record  would  show  the  various  transferences.     If  it  is 


(l)3Moo.  P.C.C.,  87. 

(2)  8  Moo.  P.C.C.,  90,  at  p.  112. 

(3)  1  Kb.,  269. 


(4)  6  Moo.  P.C.C.  (N.S.),  18  ;  L.R.  2 
P.C.,  420. 

(5)  2  C.L.R.,  315,  at  p.  339. 
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H.  C.  OF  A.  a  judgment  of  the  Supreme  Court,  an  appeal  may  be  broagfat 

from  it.     The  issues  were  tried  by  the  Circuit  Court  as  ajid  for 

MiTsoBovK    the  Supreme  Court.     In  the  Circuit  Courts  Act  there  is  no  pro- 

McDoMAiD    vision  for  appeal  or  new  trial.     It  is  a  Court  of  Gaol  Delivery, 

and  must  therefore  have  a  very  considerable  jurisdiction  in  ^whidi 

it  can  enter  judgments.  Respondents'  argument  must  be  that  ihoe 
is  no  jurisdiction  to  hear  an  appeal  except  on  matters  of  law ; 
but  by  the  decision  in  Parkin  v.  James  (1), "  order  "  under  sec  73 
of  The  Constitution  means  any  order.  If  a  Judge  trying  & 
case  without  a  jury  wrongly  finds  something  as  a  fact,  of  which 
there  is  no  evidence,  an  appeal  lies.  Yet  the  Judge  there  merely 
takes  the  place  of  the  jury.  In  all  cases  it  is  a  necessary  conse- 
quence of  Parkin  v.  James  (1),  that  there  is  an  appeal  from  the 
finding  of  the  jury.  It  may  be  shown  that  the  judgment  proceeds 
upon  a  wrong  finding  of  fact.  If  an  appeal  lies  from  a  jadg;meDt 
or  order  it  may  be  shown  that  such  judgment  or  order  is  wixHig 
upon  any  ground.  The  Privy  Council  authorities  cited  on  behalf 
of  the  respondents  are  met  by  sec.  73.  This  Court  is  bound  by 
sec.  73,  which  must  be  interpreted  without  reference  to  the  pro- 
cedure of  any  other  Court  not  controlled  by  a  similar  section. 
Here  the  judgment  appealed  from  is  the  direction  of  the  Judge 
which  really  constitutes  the  judgment:  Brown  v.  Lizars  (2)l 
Reference  to  what  the  Privy  Council  have  done  in  other  cases, 
and  on  a  jurisdiction  not  raised  by  sec.  73,  is  not  relevant 

[Griffith  C.J. — The  cases  cited  by  Mr.  Parsons  deal  with 
the  question  of  what  is  a  "judgment,"  and  sec.  73  uses  that  word 
in  giving  this  Court  its  appellate  jurisdiction.] 

This  was  in  substance  a  nonsuit.  The  Judge  directed  the  jury 
to  find  a  verdict  for  defendant.  It  was  directed  entirely  on  the 
evidence  of  the  plaintiffs  and  not  on  the  strength  of  the  defend- 
ants' case.  Being  thus  in  effect  a  judgment  of  nonsuit,  an  appeal 
will  lie  from  it  to  this  Court. 

Parsons,  in  reply.  If  the  direction  of  a  Judge  to  the  jury 
amounts  to  a  judgment  where  is  the  line  to  be  drawn  ?  No 
authority  can  be  cited  for  such  a  proposition. 

(1)  2  C.L.R.,  315.  (2)  2  C.L.R.,  837. 
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The  Circuit  Court  and  the  Supreme  Court  are  distinct  tribunals.  ^'  C.  of  A. 

rhe  preamble  to  the  Circuit  Courts  Act,  1868-9  (No.  6),  contains  ^^  ' 

the  words   "  to  make  jfurther  provision  for  the  trial  of  causes  musorovk 

.    .     at  places  remote  from  the  Supreme  Court."     Sec.  2  pro-  j^cp^if^Lp 

ndes  that  "The  Governor    .     .     .     shall                      appoint  a  

place,  and  fix  the  time    ...     at  which  a  Court  to  be  called 
the  Circuit  Court  of  such  district  shall  be  held." 

Per  Curiam.  We  think  we  had  better  follow  the  course 
adopted  by  the  Privy  Council  in  Tronson  v.  Dent  (1)  and  hear 
the  whole  matter.  That  does  not  presuppose  that  the  objection 
is  overruled. 

[The  appeal  was  argued  accordingly.  But,  as  appears  from  the 
judgment  of  the  Court,  the  Court  upheld  the  objection  as  to  juris- 
diction. The  arguments  on  the  points  of  law  arising  on  the  evi- 
dence are  therefore  omitted.] 

Cur.  adv,  vult 

Griffith  C.J.  read  the  judgment  of  the  Court  as  follows : —  Nov.  25. 
This  Ls  an  appeal   from  a  judgment  of  the  Supreme   Court  of 
Soath  Australia.     The  action,  which  was  an  action  for  damages 
for  breach  of  contract  for  the  sale  of  goods  and  for  conversion, 
was  tried  in  a  Circuit  Court,  when  the  jury,  by  direction  of  the 
presiding  Judge,  Gordon  J.,  gave  a  general  verdict  for  the  defend- 
ants, upon  which  judgment  was  signed  in  the  ordinary  course. 
The  appellants  now  desire  to  object  to  the  direction.     The  judg- 
ment Ls  in  the  usual  form  of  a  judgment  after  verdict,  reciting 
that  the  action  was  heard  before  Gordon  J.  and  a  special  jury,  at 
Mount  Gambier,   that  the  jury  had  found   a  verdict  for  the 
defendants,  and  that  the  Judge  had  ordered  that  judgment  be 
entered  for  the  defendants.    Then  followed  the  award  of  judgment. 
This  is  undoubtedly  a  judgment  of  the  Court,  and,  as  the  amount 
of  the  claim  exceeded  the  appealable  amount,  an  appeal  lies  from 
it  to  this  Court.     The  judgment  is  not,  however,  on  the  face  of  it, 
open  to  any  objection. 

Before  the  merits  of  the  case  were  opened,  counsel  for  the  respon- 
dents took  the  preliminary  objection  that  the  appeal  was,  as  in 

(1)  8  Moo.  P.C.C.,  419. 
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H.  C.  OF  A.  truth  it  was,  in  eflFect  an  application  for  a  new  trial  on  the  ground 

of  misdirection,  and  that  such  an  application  cannot  be  made  to 

MusoBovE    t/he  High  Court,  under  the  guise  of  an  appeal,  when  no  application 

McDonald    ^^^  *  ^®^  ^"^^  ^^^  ^^^  made  to  the  State  Court     In  support  of 

this  objection,  they  referred  to  several  cases  before  the  Jndidai 

Committee  of  the  Privy  Council,  and  to  the  Statute  law  of  South 
Australia,  as  well  as  to  the  case  of  Parkin  v.  Jartiea  (l),in  which 
this  Coiut  intimated  an  opinion  in  favour  of  their  contentioiL 
The  point  did  not,  however,  arise  for  decision  in  that  case,  and 
was  not  referred  to  in  argument,  otherwise  than  incidentally. 
The  respondents  took  the  further  point  that,  even  if  an  appeal, 
in  the  nature  of  an  application  for  a  new  trial,  after  a  verdict  of 
a  jury,  would  lie  in  the  case  of  an  action  tried  in  the  Supreme 
Court,  the  verdict  in  the  present  case  was  given  in  a  Circuit 
Court,  which,  they  contended,  was  under  the  law  of  South  Aus- 
tralia a  separate  and  independent  Court  The  point  is  one  of 
great  importance,  as  affecting  the  respective  functions  of  this 
Court  and  the  Supreme  Courts  of  the  States.  It  has  been  very 
fully  and  ably  argued,  and  we  will  proceed  to  give  our  reasons  at 
length  for  the  conclusion  at  which  we  have  arrived. 

An  Act  passed  in  1858,  and  called  The  Third  Judge  and 
District  Courts  Act  (22  Vict.  No.  13),  empowered  the  Governor  in 
Council,  from  time  to  time,  to  issue  a  commission  to  a  Judge  of 
the  Supreme  Court,  authorizing  him  to  hold  a  Court  of  Oyer  and 
Terminer,  and  of  Gaol  Delivery,  at  a  time  and  place  to  be  named  in 
the  commission,  for  the  trial  of  felonies  and  misdemeanours,  and  for 
the  trial  of  issues  in  the  Supreme  Court,  and  the  assessment  of 
damages  in  civil  cases,  and  declared  that  ''the  Court  so  holden" 
should  stand  to  the  Supreme  Court  in  the  same  relation  as  Courts  of 
Oyer  and  Terminer  and  General  Gaol  Delivery  stand  to  Hia 
Majesty's  Court  at  Westminster.  The  Act  No.  6  of  1868-9,  com- 
monly called  the  Circuit  Courts  Acty  authorizes  the  Governor  in 
Council,  by  proclamation,  to  constitute  circuit  districts,  and  to 
appoint  a  place,  and  fix  the  time  in  each  district  at  which  "  a  Court 
to  be  called  the  Circuit  Court  of  such  district "  shall  be  held  (sea  2). 
Sec.  3  provides  that,  after  the  declaration  of  a  circuit  district,  all 
commissions  issued  under  the  Act  of  1858,  "  shall  be  holden  "  at 

(1)  2C.L.R.,315,  atp.  339. 
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the  several  places  and  times  mentioned  in  the  proclamation  made   ^*  C.  of  a. 
by  virtue  of  the  Act,     Sec.  4  provides  that  Circuit  Courts  shall 
be  Courts  of  Record,  having  a  seal  and  oflEicers,  that  every  Circuit    musorovk 
Court  shall  be  the  Court  of  Oyer  and  Terminer  and  General  Gaol  McDonald 

Delivery  for  the  district,  and  that  "  such  Courts  so  holden,"  shall       

stand  to  the  Supreme  Court  in  the  same  relation  as  Courts  of 
Oyer  and  Terminer  and  General  Gaol  Delivery  and  nisi  priua 
stand  to  His  Majesty's  Court  at  Westminster.  The  Supreme 
Court  Act  1878  provides  (sec.  10),  that  commissions  under  the 
Third  Judge  and  DistricU  Courts  Act,  and  Circuit  Courts  Act, 
may  be  issued  to  practitioners  of  seven  years'  standing,  who  may 
thereupon  proceed  to  "  hold  such  Courts,"  according  to  the  tenor 
of  the  commission,  and  that  the  ''  Court  so  holden  "  shall  have  all 
the  attributes  of  a  Circuit  Court  under  those  Acts.  Sec  15  of  the 
same  Act  provides  that  it  shall  be  lawful  for  the  Full  Court,  in 
any  cause  or  matter  in  which  a  verdict  has  been  found  by  a  jury, 
or  by  a  Judge  without  a  jury,  or  by  a  Judge  sitting  with  assessors, 
or  in  which  a  nonsuit  has  been  entered  or  refused,  to  vary  or  set 
aside  the  verdict,  or  enter  or  set  aside  the  verdict,  or  reduce  the 
damages,  and  that  any  objection  which  might  formerly  have  been 
taken  by  motion  in  arrest  of  judgment,  or  to  enter  judgment  nan 
obstante  veredicto,  shall  be  taken  on  such  motion,  and  that  no 
appeal  shall  lie  from  a  judgment  founded  on  a  verdict,  or  from 
any  order  or  determination  of  a  Judge  of  the  Court  in  any  matter 
whatsoever,  unless  a  motion  has  been  made  before  the  Full  Court 
to  set  aside  or  reverse  the  judgment,  "  in  which  case  an  appeal 
shall  lie  to  such  Court,  and  in  such  manner,  and  on  such  con- 
ditions as  appeals  now  lie  from  judgments  or  determinations  of 
the  said  Court  or  Judge."  This  last  provision  evidently  refers  to 
appeals  to  the  Sovereign-in-Council,  and  to  the  Court  of  Appeal 
eonsisting  of  the  Governor  and  Executive  Council  of  South 
Australia,  and  was  intended  to  prevent  a  direct  appeal  to  either 
tribunal  without  a  prior  application  to  the  Full  Court.  How  far 
it  would  have  been  effectual,  so  far  as  regards  the  Royal  preroga- 
tive, assuming  it  to  extend  to  such  cases,  and  how  far  it  is  affected 
by  the  Constitution  of  the  Commonwealth,  it  is  not  now  necessary 
to  consider.  But  it  is  clear  that  it  was  intended  to  operate,  as  a 
pronouncement  by  the  legislature,  that  a  verdict  on  facts  should, 
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H.  C.  OF  A.  as  a  matter  of  the  practice  of  the  Court,  be  regarded  as  a  matter 

merely  preliminary  to  judgment,  and  not  as  a  judgment  of  the 

MusflRovK    Court.     Sec.   16  of  the  same  Act  provides  that,  any   order  or 

McDonald    direction  of  a  Judge  may  be  set  aside  or  discharged  by  the  Full 

Court,  and  that  an  appeal  shall  lie  to  the  Full  Court  from  any 

refusal  of  a  Judge  to  make  any  order. 

The  question  whether  a  direct  appeal  lies  from  a  vei-dict  to  tfc 
Sovereign-in-Council  has  been  several  times  considered  by  the 
Judicial  Committee.  In  the  case  of  Nathoobhoy  Ramdass  v. 
Mooljee  Madowdass  (1)  decided  in  1840,  a  motion  was  made  to 
dismiss  the  appeal,  so  far  as  it  was  an  appeal  from  a  decision  of  the 
Supreme  Court  of  Bombay,  on  its  common  law  side,  in  the  m^tu^e 
of  a  verdict  on  an  issue  directed  on  the  equity  side  of  that  Court. 
Parke  B.,  who  delivered  the  opinion  of  the  Judicial  Committee, 
said  (2) : — "  But  then  it  is  said  that  this  finding  of  the  Court  on  its 
common  law  side,  in  the  nature  of  a  verdict,  is  a  'determination.' 
which  may  be  directly  appealed  from.  Undoubtedly  such  a 
verdict,  in  a  common  law  suit,  might  be  indirectly  appealed  from, 
in  an  appeal  against  the  judgment  in  that  suit,  which  is  founded 
on  that  verdict,  the  evidence,  as  well  as  the  finding,  being  brought 
up  as  part  of  the  proceedings,  and  included  in  the  transcript 
But  the  verdict  only,  prior  to  judgment  being  given,  could  not  be 
appealed  from  in  a  common  law  suit ;  nor  can  this  verdict  on  an 
issue  directed  from  the  equity  side,  as  a  determination  in  a  com- 
mon law  suit. 

"  There  is,  indeed,  no  common  law  suit.  In  trying  the  issue,  the 
Court  of  law  is  merely  ancillary  to  the  Equity  Court :  it  investi- 
gates facts,  and  pronounces  its  opinion  on  them,  merely  in  order 
to  ground  some  further  proceedings  in  the  equity  suit :  the  verdict 
itself  is  no  proceeding  in  the  equity  suit,  it  only  becomes  so  when 
it  is  adopted  and  acted  upon  in  that  suit.  It  stands  on  the  same 
footing  as  the  finding  of  a  jury  in  a  distinct  common  law  Court, 
analogous  to  the  case  of  a  reference  to  the  Master,  which  when 
confirmed  by  the  Court,  and  not  before,  is  the  subject  of  appeal 
If  a  party  objects  to  such  a  report,  he  must  except  to  it,  and  the 
overruling  that  objection  and  confirming  the  report,  opens  the 
whole  question  of  the  propriety  of  the  finding  of  the  facts  con- 

(1)  3  Moo.  P.C.C,  87.  (2)  3  Moo.  P.C.C,  87,  at  p.  96. 
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tained  in  it,  to  the  review  of  the  Court  above ;  but  if  there  be  no   H.  C.  o»  A. 
exception,  the  report  is  not  open  to  such  revision.     In  the  present       ,/_\ 
case,  the  appellant  meaning  to  object  to  the  finding  of  the  Court    musgrove 
on  the  facts,  should  have  applied  to  the  equity  side  for  a  new  McDonald 

trial,  as  a  verdict  against  evidence ;  and  having  brought  all  the       

evidence  before  the  Court,  the  refusal  of  a  new  trial,  and  consequent 

adoption  of  the  finding,  as  one  of  the  grounds  for  a  decree,  would 

then  have  been  the  subject  of  appeal ;  and  the  propriety  of  the 

decision  on  the  facts  would  be  considered  and  decided  in  a  Court 

of  Appeal.     But  as  the  appellant  did  not  pursue  that  course,  he 

most  be  taken  to  have  made  no  objection  to  the  finding,  and  the 

verdict  on  the  issue,  of  which  the  pmtea  is  the  only  evidence,  is  to 

be  treated  as  one  proof  of  the  truth  of  the  facts  in  the  cause 

involved  in  it,  and  may  be  acted  upon  accordingly.     I  say  as  one 

proof — not  a  conclusive  proof,  because  it  might  happen  that  in 

the  opinion  of  the  Court  of  Appeal,  the  evidence  in  the  cause  was 

so  strong  that  no  finding  of  a  jury,  or  the  finding  of  the  Court 

below  itself,  ought  to  weigh  against  it." 

In  Tronson  v.  Dent  (1),  decided  in  1853,  leave  had  been  granted 
by  the  Supreme  Court  of  Hong  Kong  to  appeal  from  a  verdict  of 
a  jury  before  the  judgment  had  been  signed.     The  respondents 
objected  that  the  appeal  was  incompetent,  as  being  in  efiect  an 
application  to  the  Court  of  last  resort,  to  set  aside  the  verdict  of 
a  jury,  which  was  contrary  to  the  practice  of  the  English  Courts, 
by  which  the  proceedings  of  the  Supreme  Court  of  Hong  Kong 
were  regulated     The  Judicial  Committee  allowed  the  case  to  be 
argued  on  the  merits,  and,  after  deciding  that  there  was  no  error 
on  the  record,  proceeded  to  deal  with  this  objection.     Their  Lord- 
ships' opinion  was  delivered  by  Sir  John  Patterson,  who  said  on 
this  point  (2) : — "  Now,  the  next  question  we  come  to  is,  whether  or 
no  an  appeal  will  lie  in  such  a  case  as  this  ?     The  objection  to  the 
jurisdiction  of  this  Court  is  raised  on  the  part  of  the  respondents, 
without  any  express  notice  in  the  reasons  which  are  given  in  their 
printed  case,  and  the  point,  as  it  seems  to  us,  is  one  of  very  con- 
siderable importance,  because,  if  appeals  are  to  be  brought  here 
from  the  verdict  of  a  jury,  without  any  attempt  having  been  made 
in  the  Court  below  to  obtain  a  new  trial,  either  upon  the  ground 

(1)  8  Moo.  P.C.C,  41».  (2)  8  Moo.  P.C.C,  419,  at  p.440. 
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H.  C.  OF  A.    that  such  verdict  was  against  evidence,  or  that  it  was  grounded  on 
the  misdirection  of  the  Judge,  it  is  in  truth  and  effect  neither  more 


McTsoRovE    i^or  less  than  moving  in  this,  the  appellate  Court,  for  a  new  trial; 

McDoKAi  D    w^^^>  ^^  permitted,  would  be  a  most  inconvenient  practice,  con- 

trary  as  well  to  the  usual  course  of  this  Court,  as  of  the  Courts 

in  England,  where,  even  after  a  motion  for  a  new  trial  made  and 
refused,  or  the  rule  discharged,  if  the  objection  does  not  appear 
on  the  face  of  the  record,  the  Courts,  being  Courts  of  Error,  will 
not  entertain  such  an  application."  After  referring  to  the  local 
ordinances  under  which  an  application  for  a  new  trial  might 
have  been  made,  he  proceeded  (1): — "  Let  us  see,  then,  whether 
it  be  possible  that  there  can  be  such  an  appeal  consistently  with 
the  ordinances.  What  is  it  that  is  appealed  against  ?  It  is  the 
judgment  of  the  Court.  Now,  the  judgment  of  the  Court  is 
manifestly  a  right  judgment,  so  long  as  the  verdict  remains.  If 
the  verdict  stands,  no  other  judgment  can  be  given,  and,  there- 
fore, the  judgment  which  is  given  by  the  Judge  appears  to  be 
the  only  act  of  the  Court,  and  it  is  only  against  an  act  of  the 
Court  that  an  appeal  lies.  There  is  no  other  act  of  the  Court; 
the  verdict  is  not  the  act  of  the  Court ;  the  verdict  is  the  act  of 
the  jury,  and  I  do  not  find  anywhere  in  the  Ordinances  that 
anything  is  said  about  an  appeal  against  the  verdict  of  the  jury. 
If  that  intervening  step  had  taken  place  which  I  before  alluded 
to,  namely,  that  a  motion  had  been  made  for  setting  aside  the 
verdict  and  granting  a  new  trial,  then  the  refusal  so  to  do  on  the 
part  of  the  Court,  would  have  been  an  act  of  the  Court,  and  there 
would  have  been  an  appeal  against  tliat  act ;  but  I  cannot  see 
anywhere  upon  the  face  of  these  proceedings,  or  on  the  facts 
which  are  brought  before  us,  how  there  is  any  appeal  against 
any  act  of  the  Court,  otherwise  than  against  a  judgment  of  the 
Court ;  then,  if  that  be  so,  what  is  this  appeal  ?  Why,  it  is 
nothing  more  nor  less  than  an  application  for  a  new  trial ;  not 
an  appeal  against  an  act  of  the  Court,  but  an  application  to  have 
the  verdict  of  the  jury  set  aside,  and  a  new  trial  granted."  And 
again  (2) : — "  The  judgment,  as  I  have  already  said,  cannot  be 
appealed  against,  while  the  verdict  stands,  and  this  is  in  effect 
and  in  truth  neither  more  nor  less  than  an  appeal  professing  to 

(1)  S  Moo.  P.C.C.,  419,  at  p.  442.  (2)  S  Moo.  P.C.C,  419,  at  p.  446. 
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be  an  appeal  against  a  judgment,  but,  in  truth,  an  appeal  by  way  H.  C.  of  a. 
of  motion  to  set  aside  the  verdict,  and  to  have  a  new  trial.     We       ^^' 
think,  therefore,  that  we  cannot  encourage  such  a  proceeding,    Musokove 
and  that  it  would  be  very  desirable  to  have  it  fully  understood   McDonald. 

that  no  such  application  can  be  made  by  way  of  appeal  to  Her       

Majesty  in  Council,  to  set  aside  a  verdict,  and  to  have  a  new 
trial,  unless  there  has  been  a  previous  application  made  to  the 
Court  in  which  the  trial  took  place,  to  have  the  verdict  set  aside 
and  a  new  trial  granted,  on  whatever  grounds  that  motion  might 
proceed. 

"  Still,  as  this  is  a  case  probably  of  the  first  impression,  and  as 
it  may  not  have  been  fully  understood  that  this  is  or  ought  to 
be  the  rule  on  which  appeals  are  to  be  allowed  here ;  and  we 
think  the  respondents  ought  to  have  applied  to  quash  this  appeal 
on  that  ground,  and  as  they  seem  to  have  conceded  the  question 
from  the  course  they  have  taken,  that  this  Court  had  jurisdiction, 
we  should  have  been  very  unwilling  to  have  acted  on  what,  we 
hope  it  will  be  understood,  we  mean  to  lay  down  as  the  rule  on 
future  occasions ;  for  if  we  saw  that  the  justice  of  the  case  was 
strongly  in  favour  of  the  appellant,  we  should  have  been  some- 
what astute  in  endeavouring  to  find  some  mode  by  which  we 
might  recommend  Her  Majesty  that  the  case  should  be  sent  back 
to  Hong  Kong;  or,  that  in  some  way  or  other,  the   appellant 
should  have  an  opportunity  of  applying  in  the  proper  quarter  to 
bave  the  verdict  set  aside  and  a  new  trial  granted." 

Their  Lordships  then  dealt  with  the  merits  of  the  case,  on  which 
tkeir  opinion  was  adverse  to  the  appellant,  and  concluded  (1) : 
— "  We  think  the  appeal  does  not  lie  under  the  circumstances;  as 
it  is,  in  efiect,  an  appeal  against  the  verdict,  and  not  an  appeal 
i^gainst  any  act  of  the  Court,"  and  the  appeal  was  dismissed  with 
eosta. 

In  Stace  v.  Griffith  (2),  decided  in  1869,  the  Judicial  Committee 
gnmted  special  leave  to  appeal  from  a  judgment  of  the  Supreme 
Court  of  St  Helena,  founded  upon  a  verdict  for  the  plaintiff  in 
&Q  action  of  libel.  The  respondent  appeared  on  the  application 
for  leave,  but  did  not  then  object  that  the  appeal  would  not  lie. 

(1)  8  Moo.  P.C.C,  419,  at  p.  459.  (2)  6  Moo.  P.G.C.  N.S.,  18;   L.R.  2 

P.C,  420. 
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H.  C.  OF  A.  On  the  hearing  of  the  appeal  the  objection  was  taken,  but  the 

^__\,       case  of  Tronaon  v.  Dent  (1),  does  not  appear  to  have  been  citei 

MnsoBOYB    Their  Lordships  overruled  the  objection,  on  the  ground  that,  as 

MoDoNAFD   ^^®  application  for  leave  had  been  granted  after  full  argument 

on  both  sides  without  the  objection  being  taken,  it  was  too  late 

to  take  it  at  the  hearing  of  the  appeal.  They  thought  that  there 
had  been  a  complete  failure  of  justice  in  the  case,  a  complete 
misunderstanding  on  the  part  of  the  Judge  of  what  his  duty  was, 
and  a  complete  misleading  of  the  jury,  and  they  recommended 
that  the  judgment  should  be  arrested — not,  however,  on  the 
ground  of  any  error  on  the  face  of  the  record,  but,  apparently,  as 
the  only  way  of  doing  justice.  It  is  difficult  to  reconcile  this 
case,  in  which  the  Judicial  Committee  actually  exercised  juris- 
diction with  Troiison  v.  Dent  (1),  where  they  held  that  such  an 
appeal  did  not  lie. 

In  Dagnino  v.  Bellotti  (2),  decided  in  1886,  the  objection  was 
taken  that  an  appeal  would  not  lie  from  a  judgment  of  the 
Supreme  Court  at  Gibraltar,  founded  on  a  verdict  of  a  Judge  and 
assessors.  The  practice  of  that  Court  as  to  granting  new  trials 
was  practically  the  same  as  in  the  Courts  at  Westminster.  The 
opinion  of  the  Judicial  Committee  (consisting  of  Lord  Watson^ 
Lord  Hobhouse,  Sir  Barnes  Peacock^  and  Sir  K  Couch)  was 
delivered  by  Sir  Barnes  Pea>coch  He  said  (3) : — "  In  the  present 
case  it  is  contended  that  the  judgment  was  wrong,  because  it 
gave  effect  to  a  verdict  which  was  not  warranted  by  the 
evidence.  If  the  verdict  was  not  warranted  by  the  evidence, 
the  case  fell  within  the  rule  which  has  just  been  read,  which 
states  that  the  party  may  move  for  a  new  trial.  The  proper 
course  for  the  appellant  to  have  adopted  was,  if  he  considered 
that  the  verdict  was  not  warranted  by  the  evidence,  to  move  the 
Court  for  a  new  trial.  He  has  not  exhausted  the  remedies 
which  the  rules  and  practice  of  the  Court  directed  should  be 
observed  in  cases  where  a  verdict  of  the  Judge  and  assessors  is 
objected  to  upon  the  ground  that  it  is  not  warranted  by  the 
evidence.  It  would  be  very  inconvenient  if  parties,  without 
moving    the    Court   for    a   new    trial,   could   be    at   liberty  to 

<1)  8  Moo.  P.O.C,  419.    .  (2)  \\  App.  Cm.,  e04. 

(3)  11  App.  Cas.,  604,  at  p.  606. 
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ask  Her  Majesty  in  Council  to  set  aside  the  judgment  upon    H-  C.  of  a. 
the  ground  that  the  verdict  was  wrong,  without  having  taken 
that  course  which  is  pointed  out  by  the  rules  made  in  pur-    m^sobovs 
suance  of  the  charter  to  be  adopted  in  the  case  of  an  objection  to  jjcDonald 

a  verdict     .    .     .     Her  Majesty  cannot  alter  the  verdict  or  set  it       

aside,  and  their  Lordships  are  of  opinion  that  they  cannot  advise 
Her  Majesty  to  direct  a  new  trial,  the  parties  not  having  applied 
to  the  Court  in  the  regular  course  instead  of  coming  here/' 

We  think  that  the  fair  result  of  all  these  cases  is,  that  it  was 
the  settled  rule  of  the  Judicial  Committee  that  an  appeal  did  not 
lie  to  the  Sovereign-in-Council  from  a  verdict  of  a  jury,  or  from  a 
judgment  of  the  Court  founded  upon  it,  unless  there  had  been  a 
previous  application  to  the  Supreme  Court  for  a  new  trial.     And 
we  think  that  the  provisions  of  the  Constitution  of  the  Common- 
wealth, conferring  appellate  jurisdiction  upon  the  High  Court, 
should  be  read  in  the  light  of  this  rule,  and  that,  if  they  are  so 
read,  an  application  for  a  new  trial  after  verdict,  upon  whatever 
ground,  does  not  fall  within  the  words  "  appeals  from  all  judg- 
ments decrees  orders  and  sentences  "  of  Federal  Courts  or  Supreme 
Courts. 

Independently  of  authority,  we  are  led  to  the  same  conclusion 

by  a  consideration  of  the  nature  of  the  jurisdiction  exercised  by 

the  common  law  Courts  in  granting  new  triala     Mr.  Parsons 

directed  our  attention   to   a  very   interesting  and   instructive 

historical  summary  of  the  law  and  practice  of  new  trials  contained 

in  Lord  Blackburn' 8  speech  in  the  case  of  Sovih-Eastem  Ra^Uvxiy 

Oo.  v.  Smiiherrruin  (1).     He  said  :  "  At  common  law  all  trials  by 

jury  were  before  the  Court  in  banc  as  trials  at  bar  now  are.    The 

Court  took  the  verdict  according  to  what  they  thought  the  effect 

of  the  findings  of  the  jury  before  themselves,  and  gave  what  they 

thought  the  proper  judgment.     When  trials  at  nisi  prius  were 

introduced,  at  first  only  in  the  country,  before  justices  of  assize, 

and,  at  a  much  later  period,  in  Middlesex  and  London   where 

there  were  no  assizes,  before  the  Chief  Justices  of  the  Courts  of 

Queen's  Bench  and  Common  Pleas,  and  the  Chief  Baron,  the 

verdict  was  taken  by  the  Judge  who  tried  the  case  at  nisi  prius, 

according  to  what  he  thought  the  legal  effect  of  the  findings,  but 

(I)  47  J. P.,  773. 
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H.  C.  OF  A.  he  could  not  enter  judgment.     He  returned  to  the  CJourt  the 

^ ^       verdict,  and,  on  the  fourth  day  of  term,  the  verdict,  as  he  returned 

MusoBovE    ^^>  ^^  entered  on  the  record  in  what  was  called  the  postea,  and 
McDonald    ^^  ^^^^  ^^^  C!ourt  in  banc  gave  judgment.     A  practice  began  at 

least  as  early  as  the  beginning  of  the  17th  century,  by  which  the 

Court  in  banc  could  entertain  a  motion,  if  made  within  the  first 
four  days  of  term,  while  the  proceedings  were,  as  it  was  called, 
in  paper  only,  to  stay  the  postea,  and  if  it  was  made  out  that 
there  had  been  any  miscarriage  at  the  trial  to  set  aside  the  pro- 
ceedings at  niH  priua  and  grant  a  new  trial.  But  they  could  do 
no  more.  However  clearly  it  appeared  that  the  verdict  ought  to 
have  been  entered  for  the  other  party,  the  Court  in  banftc  could 
not  enter  it.  The  Judge  who  tried  the  cause  at  nisi  prim 
might  by  his  notes  amend  the  postea,  but  not  the  Court  This 
defect  was  partially  cured  by  a  practice  which  grew  up,  by 
which  the  Judge,  by  the  consent  of  the  parties,  for  he  could 
not  do  it  without,  reserved  leave  to  move  in  banc  to  enter  the 
verdict  the  other  way."  From  this  it  appears  that  the  juris- 
diction to  set  aside  a  verdict  and  grant  a  new  trial,  could 
only  be  exercised  before  judgment  was  actually  signed,  and 
that  the  application  for  a  new  trial  was  not  regarded  as  an 
appeal  from  a  judgment,  but  as  an  application  to  the  con- 
trolling power  which  the  Court  exercised  over  its  own  pro- 
ceedings to  prevent  injustice,  the  time  within  which  the  Court 
would  entertain  such  an  application  being  strictly  limited. 
Moreover,  no  appeal  lay  from  the  order  of  the  Court  on  such  an 
application.  A  party  who  did  not  take  advantage  of  his  right 
within  the  time  limited,  the  first  four  days  of  term,  was  in  effect 
estopped,  by  acquiescence,  from  disputing  the  correctness  of  the 
verdict.  The  reason  may,  perhaps,  be  put  on  the  analogy  of  the 
rule  which  requires  an  objection  for  irregularity  to  be  taken 
promptly,  or  on  the  analogy  of  a  limited  time  for  bringing  an 
appeal.  But,  whatever  was  the  original  reason,  the  rule  was 
firmly  established,  that  no  sort  of  appeal  lay  from  an  ordinary 
verdict,  except  by  application  to  the  quasi-discretionary  power  of 
the  Court,  and  such  an  application  was  not  regarded  as  an 
appeal.  The  word  "appeal,"  indeed,  seems  to  import,  primd 
facie,  recourse  to  another  or  a  different  tribunal. 
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The  rule  was  the  same,  wliether  the  objection  to  the  verdict  H.  C.  of  A. 
was  founded  on  the  misdirection  of  the  Judge,  the  erroneous  ' 

reception  or  rejection  of  evidence,  or  the  perversity  of  the  jury.    Musorove 
In  either  case  the  party  was  prevented,  by  his  delay  and  ac-  mcDoi«ald. 

qoiescenoe,  from  taking  any  objection  to  the  verdict  itself.  

It  follows  that,  according  to  the  practice  of  Courts  of  common 
law,  which,  in  the  case  of  South  Australia,  is  emphasised  by  the 
provisions  of  sec.  15  of  the  Act  of  1878,  the  only  way  of  taking 
exception  to  a  verdict  of  a  jury  was  by  application  for  a  new 
trial,  and  that  a  party  who  did  not  adopt  that  method  was  not  in 
a  position  to  dispute  the  facts  as  found  by  the  jury.  The  verdict 
in  the  present  case,  which  was  a  general  verdict  for  the  defend- 
aots,  must  be  read  as  if  the  specific  facts  which  established  their 
freedom  from  liability  had  been  found  by  the  jury.  By  those 
findings  this  Court  is  bound,  and,  as  upon  them  the  judgment 
is  right,  the  appeal  fails. 

In  this  view  it  is  not  necessary  to  consider  the  point  as  to  the 
Circuit  Court  being  an  independent  Court  distinct  from  the 
Sapreme  Court,  since,  on  the  assumption  that  it  is  in  effect  a 
branch  of  the  Supreme  Court,  the  appellants  are  equally  bound 
by  the  verdict. 

Nor  is  it  necessary  to  express  any  opinion  on  the  interesting 
ftnd  difficult  points  of  law  arising  on  the  facts  of  the  case.  But 
it  may  be  a  satisfaction  to  the  parties  to  know  that  we  think 
that,  even  on  the  most  favourable  view  of  the  law  which  we 
csoald  take,  the  appellants  could  not  have  recovered  damages  in 
excess  of  the  amount  paid  into  Court  (£250) ;  and  the  case  is  not 
one  in  which  we  should  have  been  disposed,  even  if  we  had  the 
power,  to  give  special  leave  to  appeal. 

Appeal  diamissed  with  costs. 

Solicitors  for  appellants,  Grundy  &  Felly ^  agents  for  Lynch  & 
McDomald,  Melbourne. 
Solicitors  for  respondents,  Glynn  &  Parsons. 

H.  E.  M. 
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TINDAL 

Defendant, 

CALMAN     . 
Informant, 


Appellant  : 


AND 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW   SOUTH  WALES. 

H.  C.  OF  A.    -^'^tgrnpiton — Statutory  duty — Requirement  of  giving  jwtice — Certain  dass  ixtfnjA— 


1905. 

Sydney, 
yepL  29,  30. 


Griffith  O.J., 

Barton  and 

O'Connor  JJ. 


Constructioti  —  Cattle  Slaughtering  and  Diseased  Animals  and  Meat  Act 
{N.S.  IF.),  {No.  36  of  1902),  «ec«.  6,  S— Noxious  Trades  Act  {N.S,  W.),  (JVb.  82 
of  1902),  sec,  14. 

The  proprietor  of  an  establishment  for  the  extraction  of  tallow  from  the 
carcasses  of  cattle  and  for  the  salting  of  beef  for  exportation,  duly  licensed 
under  Division  II.  of  the  Cattle  Slaughtering  and  Diseased  Animals  and 
Meal  Act  1902,  is,  by  sec.  8  of  that  Act,  exempt  from  the  necessity  of  giving 
to  the  inspector  the  notice  required  by  sec.  5  to  be  given  by  all  persoos 
intending  to  slaughter  cattle  in  any  district  in  which  an  inspector  has  been 
appointed.  Such  a  proprietor  does  not  lose  the  exemption  by  reason  of  the 
mere  fact  that  he  also  sells  locally  a  certain  amount  of  fresh  meat  from  the 
cattle  slaughtered  and  a  portion  of  the  residual  products  of  the  main  processes 
of  the  establishment. 

Decision  of  Pring  J.,  Calmayi  v.  TindaZy  22  N.S.W.  W.N.,  176,  reversed. 


Appeal  from  a  decision  of  Pring  J.  in  Chambers  on  a  special  case 
stated  under  the  Justices  Act  1902. 

The  following  statement  of  the  facts  is  taken  from  the  special 
case. 

The  appellant  was  the  proprietor  of  the  Ramornie  Meat  Works, 
near  Grafton,  which  were  established  for  the  extraction  of  tallow 
from  the  carcasses  of  cattle,  and  for  preserving  meat  for  exporta- 
tion.    The  premises  were  duly  licensed  for  the  slaughter  of  cattle 
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H.  C.  or  A. 
1905. 


under  the  CcUtle  SlaughteriTig  and  Diseased  AniiYwls  and  Meat 
Act  1902,  and  the  proprietors  had  entered  into  the  recognizance 
required  by  see.  14  of  the  Noxious  Tixxdes  Act  1902.   The  informa-      Tindal 
tion  was  laid  under  sec  5  of  the  former  Act,  and  alleged  that  on     calman, 

22nd  June,  1905,  at  Bamomie,  in  the  police  district  of  Grafton,  in       

which  an  inspector  had  been  appointed,  the  appellant  slaughtered 

a  number  of  cattle  without  having  first  given  twelve  hours'  notice  in 

writing  to  the  inspector  of  the  cattle  intended  to  be  slaughtered, 

specifying  the  time  and  place.     The  evidence  showed  that  about 

700,000  lb&  of  beef  were  treated  at  the  establishment  in  1905.    Of 

the  products  of  these  operations  about  680,000  lbs.  of  meat  and 

soups  were  either  exported  or  kept  for  export,  and  about  27,000  lbs. 

sold  locall}^  in  the  form  of  fresh  meat,  tinned  meat,  or  soups.   More 

than  100  tons  of  tallow  were  produced.     The  killing  of  the  cattle 

charored  was  admitted,  as  was  also  the  fact  that  the  proprietor  had 

habitually,  during  May,  June,   and   July,  sold   beef,   fresh  and 

tinned,  locally,  to  employes,  retail  traders,  and  others  in  small 

quantities. 

The  appellant  was  fined  £5  for  each  of  the  cattle  slaughtered. 

On  an  appeal  by  way  of  special  case  stated  under  the  Jiustices 
Act  1902,  Pring  J.  held  that  the  conviction  was  right,  and  dis- 
missed the  appeal  with  costs :  Caiman  v.  Tindal  (1). 

From  this  decision  the  present  appeal  was  brought. 

The  material  parts  of  the  various  sections  referred  to  are  set 
out  in  the  judgment. 

Gordon  K.C,  (with  him  Blacket),  for  the  appellant.  The  appel- 
lant's establishment,  being  duly  licensed,  comes  within  the  words  of 
sec  8  of  the  Act  No.  36  of  1902,  and  he  is  therefore  entitled  to 
the  exemption,  unless  by  some  other  provision  of  the  Act  that 
exemption  is  taken  away  in  this  particular  case.  But  there  is 
no  provision  in  the  Act  that  the  proprietor  of  an  establishment, 
who  is  entitled  to  exemption  under  this  section,  shall  lose  the 
benefit  of  that  exemption  if  any  operation  connected  with 
cattle  slaughtering,  other  than  those  mentioned  in  the  section, 
is  carried  on  there.     Once  the  proprietor  is  licensed,  be  enjoys 

(1)  22N.S.W.  W.N.,  176. 
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H.  C.  OF  A.  the  exemption.      It  is  a  personal  exemption,  conferred  upon  the 
proprietors  of  a  certain  class  of  licensed  premises. 
TiNDAL  There  is  nothing  contrary  to  the  policy  of  the  Act  in  allowing 

Calman      ^^®  products  of  the  operations  of  such  an  establishment  to  be  used 

in  part  for  other  purposes.     By  sec.  14  of  the  Noxious  Trades 

Act  1902  the  proprietor  must  enter  into  a  bond,  among  the  con- 
ditions of  which  is  that  he  shall  keep  a  record  of  all  the 
particulars  which  in  ordinary  cases  have  to  be  furnished  to 
and  recorded  by  the  inspector.  It  was  the  inconvenience  of 
giving  notice  and  sending  in  particulars  on  each  occasion  when 
cattle  were  to  be  slaughtered  in  such  establishments,  where 
sometimes  hundreds  are  slaughtered  daily,  that  led  the  legislature 
to  confer  the  exemption.  This  appears  from  the  preamble  to 
sec.  19  of  the  Act  15  Vict.  No.  13,  from  which  sec.  6  of  the  con- 
solidating Act  No.  36  of  1902  was  taken.  Sec.  20  of  the  earlier 
Act,  which  provided  for  the  granting  of  licences,  and  the  giving  of 
a  bond  by  the  proprietor  of  such  an  establishment,  is  now  sec  14 
of  the  Noxious  Trades  Act  1902.  This  safeguard  ensures  that 
the  object  of  the  Act,  that  is,  the  prevention  of  cattle  stealing, 
will  be  carried  out,  notwithstanding  the  exemption,  and  this 
object  is  not  in  any  way  hampered  or  defeated  by  the  local  sale 
of  a  portion  of  the  products  of  such  an  establishment,  if  the  pro- 
prietor has  entered  into  the  necessary  bond  and  been  duly 
licensed.  [He  referred  also  to  5  Will.  IV.  No.  1,  sec.  4,  and  sees. 
21  and  25  of  the  Act  No.  36  of  1902.] 

Piddington^  for  the  respondent.  This  is  not  a  case  of  taking 
away  an  exemption  from  a  person  who  previously  had  it.  The 
appellant,  under  the  circumstances  disclosed  in  the  evidence, 
never  was  entitled  to  the  exemption.  Before  the  exemption  arise?, 
two  distinct  requirements  must  be  fulfilled,  first  the  establishment 
must  be  actually  one  for  the  extraction  of  tallow  and  for  the 
preserving  of  beef  for  exportation,  and  secondly  it  must  be  a 
licensed  place.  This  place,  although  licensed,  was  not  in  point 
of  fact  an  establishment  within  the  meaning  of  the  section.  The 
evidence  showed  that  a  very  large  amount  of  business  was  carried 
on  there  which  was  outside  the  proper  business  of  such  an  establish- 
ment.    This  other  business,  though  perhaps  small  relatively  to 
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the  main  business,  was  actually  very  considerable,  and    would  H-  ^-  ^^  ^' 

have  been  considered  decidedly  large  in  a  local  butchering  or       • 

preserving  establishment.    During  a  large  part  of  the  year  this      Tindal 
was  practically  the  only  business  carried  on,  and  during  that  time     c\lman 

it  could  not  be  said  that  the  establishment  was  one  within  the       

words  of  sec  5.  The  question  is  what  was  the  establishment 
used  for?  It  may  be  that  the  sale  of  any  by-products,  the 
production  of  which  was  inseparable  from  the  main  process, 
would  not  disentitle  the  proprietor  from  exemption,  but,  as  soon 
as  he  goes  beyond  that,  he  must  sutler  the  same  consequences  as 
any  person  carrying  on  the  local  business  only.  Otherwise  the 
Act  gives  him  a  very  unfair  advantage  over  such  a  person. 
Persons  claiming  exemption  from  a  statutory  duty  or  liability  by 
virtue  of  a  section  prescribing  exceptions  must  show  that  they  come 
strictly  within  the  exceptions:  England  v.  Webb  (1);  Esaendon 
(Corparatian  of)  v.  Blackwood  {2) ;  Borough  of  Randwick  v. 
Dangar  (3) ;  and  Sutherland  on  Statutory  CoTistruction,  p.  297, 
citing  Story  J.  from  United  States  v.  Dickson  (4).  The  proportion 
of  the  local  business  to  the  main  business  cannot  affect  the  question 
of  liability ;  nor  can  the  fact  that  both  are  carried  on  under  one 
roof.  It  is  a  matter  of  definition,  and  the  appellant's  establishment 
does  not  satisfy  the  definition. 

To  hold  such  an  establishment  exempt  would  defeat  the 
pQTpose  of  the  Act.  The  Act  15  Vict.  No.  13  is  directed  almost 
wholly  to  the  protection  of  the  public  health.  The  sections 
providing  for  licences  and  the  giving  of  notice,  and  for  inspection, 
are  dearly  for  that  purpose.  The  exemption  is  conferred  for  the 
reason  that  the  processes  carried  on  in  such  establishments  do  not 
affect  the  public  health.  The  products  are  either  substances  not 
intended  for  human  consumption  or  food  to  be  sent  abroad.  For 
that  reason  inspection  is,  as  recited  in  sec.  19,  not  only  incon- 
Tenient  but  "  unnecessary."  The  recording  of  particulars  of 
cattle  slaughtered,  by  the  proprietor  instead  of  the  inspector,  is 
saffieient  as  a  check  upon  cattle  stealing,  and  that  obligation  is 
still  imposed  on  him,  but  the  protection  to  the  public  health  is 
completely  lost  if  he  may  sell  his  meat  locally  without  an  oppor- 

(1)  (18W)  AC,  758.  (3)  15  N.S.W.  W.N.,  37. 

(2)  2  App.  Gas.,  574,  at  p.  584.  (4)  14  Curtis.  60 ;  15  Peters,  141. 
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H.  C.  OF  A.  tunity  for  inspection  and  detection  of  disease.     For  that  reason 

1905.        ^j^^   exemption  should   be  restricted   to   establishments    whose 

TiNDAL      operations  are  exclusively  devoted  to  the  production  of  foodstafe 

^   ^  for  export,  or  the  extraction  of  substances  not  intended  for  human 

consumption.     That  would  be  in  accordance  with  the  general 

principle  applicable  to  the  construction  of  sections  conferring: 
exemptions,  and  with  the  purpose  of  the  Act. 

Gordon  K.C.  in  reply. 


Nov.  80. 


The  judgment  of  the  Court  was  delivered  by 

Griffitb  C.J.  In  this  case  this  Court  is  asked,  as  it  has  been 
asked  more  than  once  before,  to  construe  a  Statute,  not  according 
to  the  language  used  by  the  legislature  but  according  to  some 
notion  of  what  the  legislature  might  have  been  expected  to  have 
said,  or  what  this  Court  might  think  it  was  the  duty  of  the 
legislature  to  have  said  or  done.  But  the  duty  of  a  Court  is  to 
examine  the  language  used,  and  to  give  effect  to  it,  whether  it 
approves  or  disapproves  of  what  the  legislature  has  provided,  or 
whether  it  thinks  or  not  that  the  legislature  might  more  properly 
have  done  or  said  something  else.  We  make  these  observations 
because  on  several  occasions  a  similar  argument  has  been  ad- 
dressed to  us  sitting  here. 

The  question  is  as  to  the  proper  construction  of  the  Catik 
Slaughtering  and  Diseased  Animals  and  Meat  Act,  No.  36  of  1902. 
That  Act  by  sec.  5  provides  that  "  every  person  intending  to 
slaughter  any  cattle  in  any  city,  town,  district,  or  municipality 
in  which  an  inspector  has  been  appointed,  shall  first  give  twelve 
hours'  notice  in  writing  to  such  inspector  of  the  cattle  intended 
to  be  slaughtered,  specifying  the  place  and  time  "  with  a  penalty 
of  five  pounds  for  every  head  of  cattle  slaughtered,  in  "  default  of 
notice."  That  section  is  followed  by  sec.  8  which  provides  that; 
"  It  shall  not  be  necessary  for  the  proprietor  or  manager  of  any 
establishment  for  the  extraction  of  tallow  from  the  carcasses  of 
cattle,  or  for  salting  beef  for  exportation,  and  being  a  licensed 
house  or  place,  to  give  notice  to  any  inspector  of  the  cattle  intended 
to  be  slaughtered  by  him."  The  term  "  licensed  house  or  place " 
means  premises  in  respect  of  which  a  licence  has  been  issued  under 
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ttie  provisions  of  Part  II.  of  the  Act.     The  licence  is  issued  by  the   ^'  ^-  ^'  ^• 
local  authority  under  sec  25.     The  application  for  a  licence  must       ^^^^ 
be  made  with  a  description  of  the  premises  and  buildings  in      Tendal 
respect  of  which  the  licence  is  applied  for,  and  accompanied  by     calman. 
payment  of  the  prescribed  fees.  — — 

By  another  Act  called  the  Noxious  Trades  Act,  No.  82  of  1902, 
it  is  provided,  sec.  14,  that  "  no  licence  shall  be  granted  or  being 
granted  shall  be  operative  for  or  in  respect  of  any  house  or 
premises  used  as  an  establishment  for  the  extraction  of  tallow 
from  the  carcasses  of  cattle  or  for  the  salting  of  beef  for  exporta- 
tion as  aforesaid,  unless  the  proprietor  thereof  shall  have  entered 
into  a  recognizance  to  His  Majesty  with  two  sufficient  sureties — 
himself  in  two  hundred  pounds  and  the  sureties  in  one  hundred 
poands  each  in  the  form  and  with  the  conditions  set  out  in  the 
Second  Schedule  hereto." 

In  the  present  case  the  appellant  is  the  manager  of  an  establish- 
ment for  the  extraction  of  tallow  from  the  carcasses  of  cattle  and 
the  salting  of  beef  for  exportation,  and  the  establishment  is  a 
tieeneed  house  or  place  within  the  meaning  of  the  Act  first  referred 
to.    He  comes  exactly  within  the  words  of  the  exemption  in  that 
Aet     The  magistrate  has  convicted  him  on  the  charge  of  not 
giving  notice  before  slaughtering  of  the  cattle  intended  to  be 
sl&nghtered   by  him.      On   an  appeal  from  that  conviction  by 
way  of  special   case    stated  for    the   opinion   of  the  Supreme 
Comt,  the  learned  Judge  who  heard  the  appeal   was    of  the 
opinion  that  the  contention  of  the  appellant  was  plainly  and 
nnmistakably    wrong.      But,    as  I  have   already    pointed    out, 
it  is  obvious   that    the    appellant  comes    plainly    within    the 
Mteral  provisions  of  the  Act  conferring  the  exemption.     Why 
then  should  the  Act  not  apply  to  him  ?     The  answer  given  is 
this,  that,  notwithstanding  the  fact  that  his  establishment  is  one 
for  the  extraction  of  tallow  from  the  carcasses  of  cattle  and  for 
the  salting  of  beef  for  exportation — either  of  these  is  sufficient — 
the  evidence  showed  that  he  sometimes  sells  beef  there,  some- 
times to  his  workmen,  sometimes  in  the  form  of  tinned  meat  to 
Iftbonrers  and   others   in   the  neighbourhood,  and   occasionally 
small  quantities  of  beef  to  persons  passing  by.     It  is  said  that, 
that  being  so,  he  therefore  ceases  to  be  the  proprietor  of   an 


V. 

Calmav. 
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H.  C.  OF  A.  establishment  for  the  extraction  of  tallow  or  salting  beef  for 
exportation  within  the  meaning  of  the  Act  In  support  of  that 
TiNPAL  contention  we  were  referred  to  the  case  of  Easenden  {Corparatum 
of)  V.  Blackwood  (1),  which  was  a  case  upon  the  construction  of 
a  Statute,  which  exempted  from  rateability  ''  land,  the  property 
of  Her  Majesty,  which  is  unoccupied  or  used  for  public  pur- 
poses," and  that  was  held  to  mean  land  exclusively  used  for 
public  purposes.  But  what  is  there  in  the  nature  of  this  case  to 
show  that  an  establishment  ceases  to  be  an  establishment  for 
the  extraction  of  tallow  and  the  salting  of  beef  for  exportaUon 
simply  because  some  of  the  residual  products  of  these  processes 
are  sold  locally,  or  because  some  of  the  cattle  slaughtered  are  not 
boiled  down  and  salted  ?  I  must  confess  that  I,  for  my  part,  fail 
to  apprehend  the  argument.  And  if  the  history  of  the  legisla- 
tion on  the  subject  is  considered,  the  matter  becomes,  to  my 
mind,  even  more  clear. 

The  5th  section  of  the  Act  No.  36  of  1902  is  taken  from  an 
Act  passed  'in  1834  for  the  regulation  of  the  slaughtering  of 
cattle,  5  Wm.  lY.  No.  1,  and  its  terms  are  practically  the  sameaa 
in  the  original.  That  Act  was  obviously  intended  to  gaani 
against  cattle  stealing.  It  contained  various  provisions  for  the 
giving  of  notice  to  the  inspector  by  a  person  intending  to 
slaughter  cattle,  and  provided  that,  if  that  were  not  done,  the 
skins  of  the  cattle  slaughtered  were  to  be  kept  for  the  inspector 
to  examine.  The  keepers  of  licensed  slaughtering  places  where 
inspectors  were  not  appointed,  were  to  keep  records  of  all  catUe 
slaughtered  and  make  returns  of  them  to  the  justices.  The 
skins  of  all  cattle  slaughtered  were  to  be  kept  for  a  month,  and 
shown  on  demand  to  the  magistrates ;  and  any  person  who  failed 
to  produce  such  skins  or  to  give  a  satisfactory  explanation  of  his 
failure  to  do  so  was  liable  to  a  penalty  of  £10.  There  was  a 
provision  that  no  person  should  destroy  or  deface  the  brand  upon 
any  skin,  and  a  penalty  was  imposed  on  any  person  who  com- 
mitted a  breach  of  that  provision.  There  were  other  provisions 
for  the  watching  of  places  suspected  to  contain  stolen  cattle,  and 
entering  them  for  the  purpose  of  inquiry  into  cases  of  suspicion. 
All  these  provisions  were  obviously  directed  against  the  offence 

(1)  2App.  Cas.,  674. 
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of  cattle  stealing,  the  main  provisions  being  that  before  slaughter- 
ing notice  should  be  given  to  the  inspector.     It  then  became  his 
doty  to  examine  the  cattle  slaughtered,  to  take  a  full  and  par-      Tindal 
ticalar  description  of  the  colours,  age,  brands,  marks,  together     calman. 

with  the  name  of  the  owner.     These  were  to  be  entered  by  him       

in  a  book  for  the  examination  of  a  justice,  and  a  weekly  return 
was  to  be  made  of  the  number  of  cattle  slaughtered  in  his  dis- 
trict The  plain  object  of  these  provisions,  as  I  have  already 
pointed  out,  was  the  prevention  of  cattle  stealing. 

Then  in  the  year  1851,  an  Act  was  passed,  15  Vict  No.  13, 
to  amend  the  laws  for  the  slaughtering  of  cattle  and  to  secure 
the  immediate  destruction  of  animals  dying  of  disease.     The 
first  seventeen  sections  of  that  Act  referred  entirely  to  the  subject 
of  animals  dying  of  disease,  and  the  prevention  of  their  being 
used  by  the  public  for  food.     But  after  sec.  18  there  follows  a 
fresh  preamble,  at  the  beginning  of  sec  19.     That  preamble  and 
section  are  as  follows :  "  Whereas  it  has  been  found  inconvenient 
and  is  considered  unnecessary  to  require  cattle  slaughtered  at 
places  or  establishments  for  the  extraction  of  tallow  from  the 
carcasses  of  such  cattle  or  for  the  salting  of  beef  for  exportation 
to  be  regularly  inspected  by  the  inspectors  of  slaughter-houses 
Be  it  therefore  enacted  That  after  the  passing  of  this  Act  it  shall 
not  be  necessary  for  the  proprietors  or  managers  of  establish- 
ments for  the  extraction  of  tallow  from  the  carcasses  of  cattle  or 
for  salting  beef  for  exportation  and  licensed  as  slaughter-houses 
to  give  notice  to  any  inspector  of  slaughter-houses  of  the  cattle 
intended  to  be  slaughtered  by  them  nor  shall  any  inspector  be 
required  to  examine  any  such  cattle  or  to  take  or  make  entries 
of  the  descriptions  or  other  particulars  now  by  law  required  to 
be  taken  and  entered  by  him  upon  making  such  examinations." 
Then  follows  sea  20,  which  is  a  proviso  to  sec.  19,  that  no  licence 
shall  be  granted,  or  being  granted  shall  be  operative  for  or  in 
respect  of  any  house  or  premises  used  as  an  establishment  for 
the  extraction  of  tallow  from  the  carcasses  of  cattle  or  for  the 
salting  of  beef  for  exportation  until  the  proprietor  has  entered 
into  a  recognizance  with  two  sufficient  sureties.     The  form  of 
the  recognizance  is  set  out  in  the  schedule,  the  condition  being 
"  that  whereas  the  said  A.  B.  is  to  be  licensed  to  slaughter  cattle 
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H.  G.  OF  A.   on  his  premises  situate  at    .     .     .     and  the  said  A.  B.  intends  to 

-y^*        employ  his  said  premises  as  a  place  or  establishment  for  the 

TiNDAL      extraction  of  tallow  from  the  carcasses  of  cattle  or  for  salting 

C  LMAN      ^®^  ^^^  exportation  (as  the  case  may  be)  if  the  said  A.  B.  shall 

keep  a  book  in  which  he  shall  enter  a  particular  and  faithful 

account  and  description  of   all  cattle  slaughtered   on   the  said 
premises  specifying  the  colours  marks  brands  sex  and  apparent 
age  of  such  cattle  and  the  time  of  slaughter  and  the  names  of 
the  persons  by  whom  such   cattle  were  delivered  at   the   said 
premises  and  of  the  persons  on  whose  account  the  said  cattle 
were  received  and  of  the  persons  to  whom  or  for  whose  use  the 
tallow   extracted   from   the  same  or  the   beef  salted  has  been 
delivered  and  shall  permit  such  book  and  all  cattle  intended  to 
be    slaughtered    to    be    inspected    by    any   person    who    may 
require   to  see   the    same    and    shall    transmit    once   in    each 
fortnight  to  the   Bench   of    Justices   at    ...     a    report    of 
all    cattle    slaughtered    together    with    the    particulars    above 
mentioned     in    writing    under     his    hand   or    in    his    absence 
under   the   hand   of    the   manager  of    the   said   establishment 
Then   this   recognizance  to  be  void  otherwise  to  remain  in  full 
force."     That  is  to  say,  the  legislature,  reciting  that  it  was  incon- 
venient and  unnecessary  to  require  an  inspection  in  these  estab- 
lishments, exempted  the  proprietors  of  them  from  that  liability 
upon  their  undertaking  to  perform  themselves  the  duties  which  the 
inspector  would  otherwise  have  had  to  perform.    And,  if  we  are  to 
apply  the  historical  knowledge  which  we  must  be  taken  to  possess, 
we  cannot  fail  to  know  that  by  the  year  1851  what  were  called 
boiling  down  establishments  and  meat  works  for  the  salting  of  beef 
for  exportation  had  been  established  in  this  country,  and  that  in 
these  places  the  slaughtering  of  cattle  went  on  wholesale,  and  the 
legislature,  taking  this  into  consideration,  and  knowing  that  these 
places  were  very  different  from  ordinary  slaughtering  yards,  and 
that  for  the  purpose  of  carrying  on  such  a  business  buildings  and 
plant  would  be  erected  which  could  easily  be  seen,  and  by  which 
the  nature  of  the  establishment  could  be  known  at  once,  and  that 
when  application  was  made  for  a  licence  to  slaughter,  it  would  be 
obvious  on  inspection  what  sort  of   a  place  it  was,  made  pro- 
vision that  the  proprietor,  on  entering  into  a  recognizance  to  do 
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limself  what  the  inspector  would  otherwise  have  had  to  do,  H*  ^-  ®'  ^ 
ihould  be  exempt  from  the  necessity  of  giving  notice  of  his       ^^^ 
ntention  to  slaughter.     But  even  if  we  had  no  knowledge  of      Tendal 
these  facts,  any  doubt  would  be  set  at  rest  by  the  language  of  the     calman. 

kct,  without  reference  to  them.     The  only  condition,  therefore,       

that  has  been  imposed  by  the  legislature  is  that  the  establishment 
shall  be  one  of  a  particular  kind.  If  the  establishment  is  of 
that  kind,  it  falls  within  the  exemption.  What  more  then  is 
there  to  be  said  ?  I  confess  that  I  am  altogether  unable  to  bring 
myself  to  understand  the  argument  that  a  man,  who  is  exempted 
by  law  from  an  obligation,  is  nevertheless  liable  to  fulfil  that 
obligation  because  he  has  done  something  which  the  legislature 
did  not  contemplate  that  he  would  do  when  it  granted  the 
exemption.  I  am  really  unable  to  deal  with  the  argument  any 
more  in  detail.  Out  of  respect  to  the  learned  Judge  who  decided 
the  point,  and  the  strenuous  argument  that  was  addressed  to  us 
by  Mr.  Piddington,  I  should  have  been  pleased  if  I  could  have 
appreciated  the  contention  raised  on  behalf  of  the  inspector,  but 
I  am  unable  to  do  so. 

The  appellant  is  clearly  within  the  exemption,  and  the  fact  that 
he,  to  a  small  extent,  disposed  locally  of  the  waste  products  of  the 
hoiling  down  and  other  processes  seems  to  me  an  entirely  irrele- 
vant matter. 

I  may  mention  that  it  was  stated  in  evidence  that  the  proportion 
of  this  local  business  to  the  general  operations  of  the  establishment 
does  not  exceed  four  per  cent.  This,  though  in  one  sense  large, 
the  operations  of  the  establishment  being  very  large  indeed,  was 
relatively  trivial. 

For  these  reasons  we  are  of  opinion  that  the  appeal  should 
have  been  allowed  by  the  Court  below,  and  that  the  conviction 
should  be  quashed. 

Appeal  allowed  with  costs.  Order  appealed 
from  discharged.  Conviction  quashed 
with  costs. 

Solicitors,  for  appellant,  Macnama/ra  &  Smith. 

Solicitor,  for  respondent.  The  Crown  Solicitor  of  New  South 

Wales. 

C.  A.  W. 
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THE  NATIONAL  MUTUAL  LIFE^ 
ASSOCIATION  OF  AUSTRAL- 
ASIA  LTD. 

Defendant, 


KIDMAN    . 

Plaintiff, 


Appellant; 


AND 


Respoxdext. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
WESTERN  AUSTRALIA. 

H.  C.  OF  A.  Appeal — Warranty — "  Good  health,"  meaning  of— EiUering  Judgment  on  appiica^ 
1905.  for  new  trial. 


Pkrth, 

Oct,  10,  11, 
16. 


Griffith  C.J., 

Barton  and 

O'Connor  JJ. 


The  respondent  sued,  as  administrator  of  the  estate  of  his  deceased  wife,  la 
recover  £600  payable  under  a  policy  of  insurance  effected  upon  her  life.  The 
original  policy,  having  lapsed,  was  renewed  upon  a  declaration  by  deceased, 
which  was  agreed  to  be  taken  as  the  basis  for  such  renewal,  that  she  was  then 
"  in  good  health."  The  declaration  was  made  on  14th  September,  1902,  and 
handed  in  to  the  company  on  th«  17th.  On  the  16th,  following  the  directions 
of  her  medical  adviser,  she  had  gone  into  a  private  hospital  to  undergo  an 
operation  for  an  ovarian  disorder.  The  operation  was  performed  a  few  days 
afterwards  and  resulted  in  her  death.  During  the  previous  year  she  had  been 
informed  several  times  by  her  medical  adviser  that  she  was  suffering  from  an 
ovarian  tumour,  and  that  an  operation  would  be  necessary.  The  jury  found 
that  she  was  *'  in  good  health,"  and  judgment  was  entered  for  the  plaintiff. 

Held^  reversing  the  decision  of  the  Supreme  Court  of  Western  Australia 
dismissing  an  application  for  a  new  trial  or  for  judgment  for  defendant,  that 
the  term  "good  health "  meant  that  the  person  was  free  from  any  apparent 
sensible  disease  or  symptom  of  disease,  and  was  unconscious  of  any  derange- 
ment of  the  bodily  functions  by  which  health  can  be  tested,  and  that  the 
verdict  of  the  jury,  not  being  such  as  reasonable  men  applying  their  minds  to 
the  actual  point  for  decision  could  find,  judgment  should  be  entered  for 
defendant. 
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Appeal  from  a  judgment  of  the  Supreme  Court  of  Western  H.  c.  ofA. 
Australia.  ^ 

The  facts  appear  fully  in  the  judgment  of  Oriffiih  C.J.  National 

Mutual  Life 
Association 

Burt  K.C.,  (with  him  Pilkington),  for  the  appellant.     The  of  Austral- 
declaration  on  which  the  policy  was  renewed  was  made  on  14th  v, 

September,  1902,  and  was  to  the  following  effect :— "That  I  am  at  ^^^^^^' 
present  in  good  health ;  that  since  I  proposed  for  the  insurance 
covered  by  the  said  policy  I  have  not  suffered  from  any  illness  or 
accident  .  .  .  and  that  if  this  declaration  be  untrue  in  any 
particular  the  said  policy  shall  be  null  and  void."  The  insured 
could  not  have  been  in  good  health  at  the  time  the  declaration  was 
made.  It  was  made  on  14th,  the  doctor  was  summoned  on  15th, 
the  patient  entered  the  hospital  on  16th,  the  proposal  was  handed 
in  on  17th,  and  the  operation  was  performed  on  23rd,  resulting  in 
death  on  26th.  It  was  admitted  that  a  year  previously  she  had 
been  found  to  be  suffering  from  an  ''  ill-defined  ovarian  tumour," 
and  the  certificate  of  death  signed  by  Dr.  Newton  gave  this  as 
the  cause.  She  must  have  known  of  her  condition  for  at  least  a 
year,  but  her  knowledge  of  what  her  condition  was  is  immaterial, 
the  representation  amounting  to  a  warranty:  Thomson  v. 
Weems  (1). 

[Griffith  C.J. — That  does  not  decide  the  question  of  what  the 
warranty  means.  What  is  the  meaning  of  ''  in  good  health  "  in 
such  a  context  ?] 

Good  health  is  defined  in  Hutchison  v.  National  Loan  Fund 
Life  Assurance  Co.  (2)l 

Even  though  her  illness  were  latent  merely,  she  would  still  be 
disentitled  to  recover  in  face  of  her  warranty. 

[Griffith  C.J. — ^Good  health  in  this  connection  has  been  defined 
as  "  conscious  freedom  from  ailment " :  I'homson  v.  Weeins  (3). 
When  a  person  says  he  is  ''  in  good  health  "  does  he  warrant  that 
he  is  free  from  such  internal  troubles  as  may  only  be  revealed  by 
a  post  mortem  examination  ?] 

Even  though  the  expression  do  not  cover  ailments  of  which 
one  is  unconscious,  still  a  person  suffering  with  recurring  pains, 

(1)  9  App.  Caa.,  671.  (2)  7  Court  Seas.  Cas.  (2nd  seriea)  467. 

(3)  9  App.  Cas.,  67],  at  p.  692. 
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H.  C.  OF  A.  headaches,  &c.,  cannot  honestly  claim  to  be  in  good  health.    The 

^_^       only  question  here  is  whether  the  insured  was  in  a  rea^sonably 

National    good  state  of  health,  and  such  a  life  as  ought  to  be  insured  upon 

^^^'^^J^^l'HJ <^oxnmon  terms:  Ross  v.  Bradahaw  (1). 
Association  ^   ' 

OF  Austral-       The  Court  will  discharge  the  verdict  of  the  jury  on  being . 

V,  satisfied  that  there  is  such  a  preponderance  of  evidence  against 

^^"^^'     it  as  to  make  it  unreasonable  and  almost  perverse  that  the  jury, 

when  instructed  and  properly  assisted  by  the  Judge,  should  have 

returned  it :  Cox  v.  English,  Scottish  and  Australian  Bank  IM. 

(2) ;  Metropolitan  Raihoay  Co,  v.  Wright  (3),  is  not  against  ma 

[Griffith  C.J. — The  case  of   Metropolitan  Railway  Co,  v. 

Wright  (3)  laid  down  no  new  rule ;  see  Jones  v.  Spencer  (4).] 

A  verdict  may  be  entered  for  appellant  under  O.  LIV.,  r.  4 
(Western  Australia). 

Haynes  K.C.,  (with  him  Jenkins),  for  the  respondent.  There 
was  abundant  evidence  both  ways,  and  the  verdict  should  therefore 
stand:  Brisbane  Municipal  Council  v.  Martin  (5).  "Good 
health  "  means  freedom  from  any  ailment  which  would  tend  to 
shorten  life.  The  strongest  case  against  the  respondent  is 
Anderson  v.  Fitzgerald  (6),  which  decides  that  if  a  policy  is 
obtained  on  a  representation  which  is  not  true,  and  the  repre* 
sentation  amounts  to  a  warranty,  the  policy  is  void.  But  in  that 
case,  as  also  in  Thomson  v.  Weems  (7)  the  facts  warranted 
could  be  proved  to  demonstration.  All  that  is  required  to  be 
shown  is  that  the  insured  was  in  a  general  good  state  of  health : 
Ross  V.  Bradshaw  (8).  A  disorder  which  results  in  death  is  not 
necessarily  "  a  disorder  tending  to  shorten  life,"  if  it  be  not  a 
disorder  which  generally  has  that  tendency :  Watson  v.  Main- 
waring  (9).  In  Brealey  v.  Collins  {10%  it  was  taken  for  granted 
that  a  person  suffering  from  gout  and  rheumatism  was  "  in  good 
health,"  The  only  essential  implication  from  a  representation 
that  an  applicant  for  insurance  is  '^  in  good  health  "  is  that  he  is 
not  suffering  from  "  a  substantial  attack  of  illness,  or  from  a 


(5)  (1894)  A.C.,  249. 

(6)  4  U.L.C.,  4S4. 


(1)  1  Wm.  Bl.,  312,  at  p.  313,  innotis. 

(2)  (1905)  A.C.,  168. 

(3)  11  App.  Cas.,  152. 

(4)  77  L.T.R.,  536,  at  p.  637,  per 
Halshury  L.C.  (9)  4  Taunt.,  763. 

(10)  1  You.,  317. 


(7)  9  App.  Caa.,  671. 

(8)  1  Wm.  Bl.,  312. 
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malady  which  has  any  bearing  on  his  genei-al  health."    It  does  H.  C.  of  a 
not  necessarily  mean  absence  of  any  slight  illness  or  temporary 
derangement  of  the   functions    of    some    organ  :     Connecticut    National 
UutxMl  Life  Insurance  Co.  v.  Union  Trust  Co.  (1).     A  person  is  ^gg^^x™ 
**  in  good  health  "  within  the  meanine  of  a  declaration  of  this  of  Austbal- 

^  **  ASIA  L/TD. 

nature  "  unless  he  is  affected  with  a  substantial  attack  of  illness  v. 

threatening  his  life,  or  with  a  raalcuiy  which  had  some  bearing  on 
Ihe  general  health ;  not  a  slight  illness  or  a  temporary  derange- 
ment of  the  functions  of  some  organ  " :  Manhattan  Life  Insur- 
ance Co.  of  New  York  v.  Carder  (2);   Ooucher  v.  North-Western 
Travelling  Men's  Association  (3).     Here  there  was  no  indication 
of  any  illness  of  a  serious  nature.     To  vitiate  the  policy,  the 
illness  must  tend  to  shorten  life  or  affect  the  general  state  of 
health :  Jones  v.  Provincial  Insurance  Co,  (4).     The  question 
whether  the  insured  had  ever  had  such  an  illness  was  never  left  to 
the  jury.    The  Judge  was  never  asked  to  leave  such  a  question ; 
nor  was  the  point  as  to  nondirection  or  misdirection  taken  before 
the  Full  Court :  Neville  v.  Fine  Art  and  General  Insurance  Co. 
(5)l    The  direction  given  to  the  jury  was  not  objected  to  at  the 
time,  and  no  exception  was  taken  to  it  in  the  Court  below.     The 
olijeetion  cannot  now  be  taken  for  the  first  time.     "  The  Tas- 
mania" (6) ;  Aitkin  v.  McMeckan  (7);  Duff  v.  Dujf  (8). 


Burt  K.C.,  in  reply.     No  new  point  has  been   raised.     The 

Court  has  power  to  give  judgment  for  the  party  in  whose  favour 

the  verdict  ought  to  have  been  given,  instead  of  directing  a  new 

trial:  Millar  v.  Toulmin  (9),  where  this  proposition  was  doubted 

by  Halsbury  L.C.     Any  doubt  has  been  set  at  rest  by  Allcock 

V.  Hall  (10). 

Cur.  adv.  vulU 

Griffith  C.J.  This  is  an  appeal  from  an  order  of  the  Full 
Court  of  Western  Australia  dismissing  an  application  for  a  new 
trial,  or  for  judgment,  in  an  action  brought  by  the  respondent 


11)  112  U.S.,  '250. 

(2)  82  Fed.  Rep.,  986,  at  p.  989. 

(3)  20  Fed.  Rep.,  596. 
(4)3C.B.  N.S.,65. 

(5)  (1807)  AC,  6K. 

(6)  15App.  Cab.,  223. 

(7)  (1895)  AC,  310. 


(3)  (Unreported)  on  appeal  to  P.C 
from  Supreme  Court  of  W .  A. ,  5th  May, 
1904. 

(9)  17  Q.B.D.,  603;  12  App.  Cas., 
746. 

(10)  (1891)  1  Q.B.,  444. 
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V. 

Kidman. 
Griffith  C.J. 


H.  C.  OF  A.  against  the  appellant.     The  respondent  sued  as  administrator  (A 
the  estate  of  his  deceased  wife  to  recover  £600,  payable  under  a 
National    policy  of  insurance  effected  upon  her  life  in  1901.     The  defenee, 
As^a-hJin"  ^  ^*^  ^  ^^  ^®  necessary  to  refer  to  it,  was  that,  the  policy  having 
OF  Austral-  lapsed  by  reason  of  non-payment  of  premiums,  Mrs.  Kidman  after- 
wards,  with  a  view  to  the  revival  of  the  policy,  delivered  to  the 
diefendant  a  declaration,  dated  14th  September,  1902,  which  stated, 
amongst  other  things,  that  she  was  then  in  good  health ;  and 
agreed  that  that  declaration  should  be  the  basis  of  the  agreement 
for  the  revival  of  the  policy,  and  that,  if  it  should  be  untrue  in 
any  particular,  the  policy  should  be  null  and  void.     The  defence 
then  alleges  that  Mrs.  Kidman  was  not  in  good  health  at  the  time 
when  she  made  the  declaration.     So  far  as  regards  the  allegations 
that  she  made  the  declaration,  and  that  it  was  agreed   that  it 
should  be  the  basis  of  the  contract  for  revival  of  the  insuranee, 
there  is  no  question.     At  the  trial  certain  facts  were  practically 
admitted,  being  proved  by  evidence  which  was  not  disputed, 
while  others  were  in  dispute.     The  declaration  of  14th  September 
was  lodged  with  the  defendant  on  the  l7th  with  the  renewal 
premium.     On  the  15th  Mra  Kidman  had  sent  for  her  medical 
adviser,  who  saw  her,  and  advised  that  an  examination  under 
chloroform  was  necessary.     He  accordingly  examined  her  on  the 
following  day,  when  he  discovered  that  she  was  suffering  from  an 
ovarian  disorder,  and  advised  her  that  an  abdominal  operation 
was  necessary,  and  recommended  her  to  go  into  a  private  hospital 
for  the  operation.     She  went  into  the  hospital  on  the  16th,  and  a 
day  or  two  afterwards  the  operation  was  performed,  and  an 
internal  growth  was  removed.     She  did  not  recover  from  the 
effects  of  the  operation,  and  died  on  the  26th.     It  was  also  proved, 
and  not  disputed,  that  about  a  year  previously  she  had  consulted 
a  Dr.  Stewart,  when  she  complained  of  headache  and  pain  in  the 
abdomen,  and  that  Dr.  Stewart,  after  making  a  special  examina- 
tion, found  her  suffering  from  an  ovarian  disorder,  and  told  her 
that,  in  his  opinion,  she  would  probably  have  to  undergo  an 
operation.     He  saw  her  again  in  the  following  month,  when  he 
was  still  of  opinion  that  she  would  have  to  undergo  an  operation, 
and  believes  that  he  again  told  her  so.     She  was  then,  in  fact, 
suffering  from  congestion  of  the  ovaries  and  a  tumour,  and  in  Dr. 
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Stewart's  opinion,  this  disorder  had  probably  existed  for  two  or   H.  C.  of  A. 

1905 

three  years.     The  only  other  medical  evidence  was  that  of  a  prac-        ,^^ 
titioner  who  assisted  at  the  operation,  and  who  was  called  by  the    National 
plaintifE     He  said  that  the  trouble  had  probably  existed  for  six  as^iation 
or  seven  years,  and  would  have  caused  sharp  pain.     All  this  ^'  Austral- 
evidence  was  undisputed.     There  was  other  evidence,  which,  if  r. 

believed  by  the  jury,  would  have  shown  that,  on  the  14th,  when       " 

she  made  the  declaration,  so  far  from  being  in  good  health,  she 
was  suffering  very  acutely  from  this  ovarian  affection.     There 
was  also  evidence  that,  about  a  year  before,  she  had  consulted  a 
medical  gentleman  in  Melbourne,  who,  after  an  examination,  had 
found  her  suffering  from  an  ovarian  disease,  and  had  advised  an 
early  operation.     This  evidence,  however,  was  disputed  on  various 
grounds ;  but   the   evidence  of  Dr.   Stewart,  to   which  I  have 
referred,  was  uncontradicted.   The  case  was  tried  before  McMiUan 
J.,  who  directed  the  jury  as  follows  (I  quote  from  his  own  judg- 
ment iB  the  Full  Court)  : — **  The  only  question  which  you  have 
to  consider  in  this  case,  and  the  question  the  answer  to  which  will 
determine   the   case,  is  whether   the  defendant  company  have 
satisfied  you  that  the  plaintiff  was  not  in  good  health  at  the  time 
she  made  this  declaration.     It  is  impossible  for  me  to  tell  you 
what  good  health  means,  because  it  is  a  question  of  fact,  and,  in 
my  view,  is  a  question  for  you  entirely.     What  you  have  to  ask 
yourselves  is  whether  Mrs.  Kidman  was  in  good  health  within 
the  fair  meaning  of  the  words.     What  the  insurance  company  in 
a  ease  like  this  are  anxious  to  guard  against  is  entering  into  an 
insurance  in  a  case  where  the  risk  would  not  be  of  the  ordinary 
kind,  and  you  must,  therefore,  ask  yourselves  whether,  in  the  fair, 
ordinary,  and  usual  meaning  of  the  wor^s,  Mrs.  Kidman  was  in 
good  health  on  the  14th  September,  1902."     The  jury  found  that 
she  was  in  good  health,  and  judgment  was  entered  for  the  plaintiff 
On  appeal  to  the  Full  Court,  the  Acting  Chief  Justice  (Parker  J.), 
dealing  with  this  point,  said :   *'  I  venture  to  think  that  a  fair 
eonstmction  of  the  term  '  good  health,'  as  therein  used,  is  that 
the  deceased  lady  was  not  afflicted  with  any  disease  or  illness 
tending  to  increase  the  ordinary  risk   undertaken  by  societies 
which  insure   lives."     McMillan    J.,    in   his   judgment    said — 

VOL.  ut.  12 
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H.  C.  OP  A.  « It   was   open    to    the  jury,    on    the    evidence,  to    form    the 

^^^  opinion  that  the  ailment  from  which  Mrs.  Kidman  was  suffer- 

National  ing  was  not  one  which  was  in  itself  of  a  dangerous  character, 

AssocMTioN'  ^^  ^^^  which  could  substantially  increase  the  risk  which  was 

OF  Austral-  being  undertaken  by  the  company."     Bv/meide  J.,  said — "  With- 

ASIA   l^TD. 

V.  out  in  any  way  endeavouring  to  define  what  good  health  means. 

'     I  take  it  that  the  word  health  does  not  mean  an  entire  absence 

from  any  bodily  infirmity,  but  to  my  mind  must  be  held  to 
indicate  an  absence  of  or  freedom  from  any  physical  disease  or 
derangement  of  the  functions  or  organs  of  the  body  tending  to 
shorten  life."  All  three  Judges,  therefore,  appear  to  have  thought 
that  the  question  to  be  determined  was  whether,  upon  the  evidence, 
the  ailment  from  which  Mrs.  Kidman  was  undoubtedly  suffering 
was  one  which  would  tend  to  shorten  life.  If  that  was  the 
question  to  be  decided  by  the  jury,  there  was  evidence  (to  which 
it  is  not  necessary  to  refer)  from  which  reasonable  men  might 
have  answered  the  question  in  the  negative.  The  learned  Judges, 
being  of  that  opinion,  dismissed  the  application,  which  weis  made 
on  the  ground  that  the  verdict  was  against  the  evidence. 

Before  us  two  points  were  made — First,  that  upon  the  whole 
of  the  evidence  the  jury  ought  to  have  found,  as  reasonable  men, 
that  the  disease  from  which  the  Icuiy  was  suffering  was  one  which 
would  tend  to  shorten  life.  If  that  were  the  only  point,  the 
decision  of  the  Full  Court  would,  as  I  have  just  said,  have  been 
right.  The  other  point  was  that,  upon  the  admitted  facta, 
reasonable  men,  applying  their  minds  to  the  actual  point  for 
decision,  could  not  find  that  she  was  in  good  health  within  the 
meaning  of  that  term  as  used  in  the  declaration.  Now,  it  is 
quite  clear  upon  the  authority  of  Tli(ymson  v.  Weems  (1),  that 
the  allegation  that  she  was  in  good  health  was  a  warranty,  and 
that  it  was  not  a  question  for  the  Court  or  jury  whether  the 
particular  ailment  (if  any)  which  rendered  the  statement  untrue 
was  or  was  not  material.  That  was  a  matter  for  the  consideration 
of  the  insurance  company,  who  were  the  judges  of  whether  the 
ailment  was  sufficiently  material  to  induce  them  to  decline  to 
renew  the  policy.  The  ailment  might  appear  trivial  or  unim- 
portant to  the  jury,  but  the  law  is  that,  when  a  warrantj^  is 

(1)  9  App.  Gas.,  671. 
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riven,  its  truth  is  made  material,  and  if  the  statement  is  untrue   H-  ^-  ^'  ^• 
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\he  policy  is  void.     As  to  the  meaning  of  the  term  "  good  health,"       ._/^ 
that,  I  conceive,  with  all  respect  to  McMillan  J.,  is  a  question  of    National 
law,  or,  at  most,  a  mixed  question  of  law  and  fact.     The  construe-  associatioiT 

tion  of  a  written  document  is  for  the  Court;  indeed,  I  am  not  ofAustral- 

'       ^  ASIA  Ltd. 

rare  that  that  was  not  the  learned  Judge's  own  view,  because  he         v. 

was  careful  to  point  out  to  the  jury  that  the  construction  of       ' 

documents  was  a  matter  for  the  Court.     I  may  observe,  in  passing,    G"*th  c.j. 
that  he  expressed  his  strong  disapprobation  of  the  verdict  of  the 
jury,  which,  he  thought,  could  not  have  been  supported  if  it  had 
been  the  verdict  of  a  Judge  instead  of  a  jury. 

With  regard  to  the  meaning  of  the  term  "  good  health,"  there 

18  singularly  little  authority  to  be  found  in  the  English  cases ; 

indeed,  the  only  case  cited  to  us  in  which  a  definition  of  that  term 

is  attempted  is  Thomson  v.  Weenis  (1),  where  the  definition  given 

by  Lord  FvXlerton  in  the  case  of  Hutchison  v.  The  National 

Loan  Insurance  Co.  (2)  was  quoted  by  Lord  Watson,  without 

expressing  either  approval  or  disapproval  of  it.     Lord  Fullerton 

defined  ''good  health,"  in  the  ordinary  sense   of  the   term,  to 

mean  "  the   perfect  conscious  enjoyment  of  all  one's   faculties 

and  functions,    and   the  conscious  freedom   from  any   ailment 

affecting  them,  or  any  symptoms  of  ailment."     If  that  definition 

were  turned  into  a  negative  form  I  should  be  disposed  to  say 

it  was  correct — that  is,   that  if  a  person  is  not  in   conscious 

enjoyment  of  all  his  faculties  and  functions,  and  is  conscious  that 

he  is  not  free  from  any  ailment  affecting  them,  or  of  symptoms  of 

ailment,  he  is  not  in  good  healtL     We  have,  however,  also  had 

the  assistance  of  the  comments  of  learned  American  Judcres  and 

text-writers  as  to  what  is  the  meaning  of  the  term  "  good  health  " 

in  this  connection.     It  is  necessary,  of  course,  to  consider  the 

purpose  for  which  the  declaration  in  which  the  term  is  used  was 

made,  and  also  to  have  regard  to  the  context,  which  shows  that  the 

statement  made  by  Mrs.  Kidman  was  a  declaration  as  to  facts. 

The  declaration  stated  that  she  was  at  present  in  good  health, 

that  since  her  original  proposal  she  had  not  suffered  from  illness  or 

accident,  that  her  habits  were  temperate,  that  an  application  for 

(1)  9  App.  Cas.,  671. 
(2)  7  Coart  Sess.,  Caa.  (2nd  Series),  467. 
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H.  C.  OF  A.  insurance  had  not  been  made  to  or  declined  or  deferred  by  any 
*®"^*        other  insurance  office,  and  that  none  of  her  relatives  were  or  had 

National    ^^^t^  aiFected  by  disease.     The  context  shows  that  all  these  state- 

Mutual  Life  m^utg  were  intended  to  be  made  as  of  matters  within  her  owa 

OF  Austral,  knowledge.     It  is  clear  that  she  must  have  known  whether  she 

V.  had  suffered  from  illness  or  accident,  whether  her  habits  were 

^^^^^'     temperate,  and  whether  she  had  applied  elsewhere  for  insurance 

Griffith  C.J.  Of  course,  as  to  the  state  of  health  of  her  relatives,  she  could  only 
be  supposed  to  speak  to  the  best  of  her  belief ;  so  I  think  the 
answer  that  she  was  in  good  health  must  mean  that  she  was  sa, 
so  far  as  her  means  of  observation  and  knowledge  extended 
That  statement,  as  Bumaide  J.  very  properly  pointed  out,  did 
not  amount  to  a  warranty  as  to  the  non-existence  of  any  latent 
disease.  In  my  opinion,  a  sufficient  definition  of  the  term  '^  good 
health,"  as  used  in  the  declaration,  is  that  it  means  that  the 
person  in  question  is  free  from  any  apparent  sensible  disease  or 
symptom  of  disease,  and  is  unconscious  of  any  derangement  of 
the  bodily  functions  by  which  health  can  be  tested.  That  is  very 
nearly  in  the  words  of  Lord  FuUerton,  It  follows  as  a  corollary 
that  a  woman  who  is  conscious  of  an  affection  of  the  ovaries,  or 
ovarian  tubes,  of  such  a  nature  that  an  abdominal  operation  is,  in 
the  opinion  of  her  medical  adviser,  highly  expedient,  if  not 
absolutely  necessary,  is  not  in  good  health.  If  that  is  a  correct 
statement  of  the  law,  and  I  think  it  is,  it  is  a  fact  proved  in  this 
case,  upon  uncontested  evidence,  that  Mrs.  Kidman  was  not  in 
good  health  on  14th  September,  when  she  made  the  declaration, 
and  that  the  warranty  was  therefore  broken,  and  the  defendant 
was  entitled  to  judgment. 

It  becomes  necessary  then  to  consider  the  course  which  the  case 
took  at  the  trial.     The  learned  Judge,  as  I  have  pointed  out, 
directed  the  jury  that  it  was  a  question  of  fact  for  them  whether 
^  Mrs.  Kidman  was  on  14th  September  in  good  health,  in  the  fair, 

ordinary,  and  usual  meaning  of  the  words.  Now  it  may  be  that 
the  learned  Judge  really  intended  by  that  direction  to  define  the 
term  practically  in  accordance  with  the  definition  which  I  have 
given.  If  he  did  so,  no  objection  can  be  taken  to  the  summing  up; 
and  in  that  view  the  verdict  of  the  jury  is  directly  contrary  to 
the  undisputed  evidence.     If,  however,  it  is  to  be  taken  that  the 
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Judge  left  the  question  of  law  to  the  jury — which,  I  think,  he  H.  C.  of  a. 
did  not  intend  to  do — then  their  finding,  so  far  as  it  is  on  the 
question  of  law,  is  irrelevant ;  and,  as  applied  to  the  law  which    National 
really  governs  the  case,  the  verdict  is  contrary  to  the  evidence.  ^^o^j^Tioif 
So  that  the  best  that  can  be  said  for  the  verdict  is  that  it  is  ^^  Austral- 

.  -  .  ASIA  L/TD. 

either  a  verdict  on  an  immaterial  issue,  or  a  verdict  against  v. 

evidence.      The  jury   apparently   considered    that    the    disease       ' 

was  not  likely  to  shorten  life,  and  that,  that  being  so,  Mrs.  Griffith  c.j. 
Kidman  was  in  good  health.  The  same  contention  was  urged 
before  the  learned  Judges  in  the  Full  Court  and  before  us.  If 
the  verdict  is  regarded  as  one  given  on  an  immaterial  issue,  the 
defendant's  rights  are,  in  substance,  though  not  in  form,  analogous 
to  the  right  of  a  defendant  under  the  old  system  of  pleading  to 
move  for  arrest  of  judgment,  on  the  ground  that  the  issues  found 
in  favour  of  the  plaintiff  were  immaterial.  In  the  present  case, 
on  the  admitted  facts,  the  defendant  was  entitled  to  succeed.  Is 
there  then  anything  to  prevent  us  from  giving  it  the  judgment 
to  which  it  is  entitled  ?  The  only  form  in  which  the  objection 
is  taken  is  that  the  verdict  was  against  the  evidence,  for  the 
summing  up  of  the  learned  Judge  is  not  attacked.  I  think  that, 
under  the  circumstances,  the  direction  of  the  learned  Judge  should 
be  read  in  the  sense  in  which  I  have  interpreted  the  words  "  good 
health,"  in  which  view  the  verdict  was  against  the  evidence.  The 
other  view  is  that  a  question  of  law  was  left  to  the  jury,  which 
they  decided  wrongly,  and  upon  which  their  decision  cannot  have 
any  effect  in  determining  the  rights  of  the  parties.  It  follows,  there- 
fore, that,  in  either  view,  the  defendant  should  have  had  judgment, 
and  I  think  that  it  is  entitled  formally  to  raise  the  point  on 
the  objection  that  the  verdict  was  against  the  evidence.  In  this 
respect  the  case  is  very  like  a  case  decided  this  year  by  the  Judicial 
Committee,  viz.,  Cox  v.  The  English  Scottish  and  Australian 
Bank,  LtcL  (1),  on  appeal  from  the  Supreme  Court  of  Queensland. 
In  that  case  the  Judicial  Committee  thought  that  the  learned 
Judge  had  left  a  point  of  law  to  the  jury,  which  they  had 
answered  wrongly,  and  they  dismissed  an  appeal  from  the  order 
of  the  Supreme  Court  granting  a  new  trial  on  the  ground  that 
the  verdict  was  against  the  evidence,  expressing  surprise  that 

(1)  1905,  A.C.,  168. 
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H.  C.  OF  A.  judgment  for  the  defendant  had  not  been  asked  for.     It  appeals. 

I90o.        f^^^  ^j^^  Yast  case  cited  by  Mr.  Burt.  AUcock  v.  Hall  (1),  that 

National    when  upon  the  admitted  facts  it  is  clear  that  the  defendant  i$ 

^^^^"^'^^Z^?^  entitled  to  judgment,  the  circumstances  that  the  onus  of  proof  is 

OF  Austral-  upon  it,  and  that  the  facta  have  not  been  found  in  its  faTOur 

ASIA  Ltd 

V.  by  the  jury   do  not  disentitle  it  to  have  judgment  entered  ia 

^^^^'     its  favour.     For  these  reasons  I  am  of  opinion  that  the  appeal 
GrifflthCJ.     should  be  allowed,  and  that  Judgment  should  be  entered  forth* 
defendant. 


Barton  J.     I  concur. 


O'Connor  J.  I  am  of  the  same  opinion.  In  this  case  the  issue 
at  the  trial  was  properly  restricted  to  one  question,  namely, 
whether  Mrs.  Kidman's  statement  in  her  declaration  of  the  Uth 
September,  1902 — that  she  was  then  in  good  health — was  untrue 
in  fact.  It  was  admitted  that  the  onus  of  establishing  that 
issue  was  upon  the  defendant,  and  that,  if  it  established  it,  the 
verdict  must  be  in  its  favour.  The  verdict  of  the  jury  must  be 
taken  to  be  a  finding  that  the  defendant  has  failed  to  establi^ 
that  the  declaration  of  the  14th  of  September  was  untrue.  In 
order  to  determine  whether  or  not  the  verdict  is  against 
evidence,  it  becomes  first  of  all  necessary  to  ascertain  the  legal 
meaning  of  Mrs.  Kidman's  statement — that  she  was  in  good 
health  at  the  date  of  the  declaration — in  other  words,  to  ascertain 
how  the  contract  between  the  parties  is  to  be  interpreted.  There 
is  no  doubt  that,  if  either  partj'  had  asked  the  learned  Judge  at 
the  trial  to  instruct  the  jury  as  to  the  sense  in  which  the  words 
good  health  were  used  by  the  parties  to  the  contract,  His  Honor 
would  have  been  bound  to  give  more  explicit  instructions  to  the 
jury  than  he  did.  It  is  always  difficult  in  cases  where  a  mixed 
question  of  law  and  fact  is  left  to  the  jury  to  determine  exactly 
the  point  where  it  becomes  necessary  for  a  Judge  to  define  the 
sense  in  which  a  word  has  been  used  in  a  contract.  There  are 
cases  in  which  a  jury  may  well  be  allowed  to  be  the  judges  of  the 
meaning  of  the  language  used.  On  the  other  hand,  there  are 
cases  in  which  the  words  of  a  contract  are  susceptible,  grammatic- 

(1)  1891,  1  Q.B.,  444. 
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ally,  of  several  meanings,  but,  legally,  of  one  meaning  only.  Such  H.  C.  of  A. 
was  the  case  here,  and  I  think  it  would  have  been  within  the        ^^^' 
Judge's  duty  to  interpret  the  words  of  the  contract.     Practically,    national 
however,  for  the  purposes  of  this  appeal,  it  appears  to  be  of  little  ^lYJ'^^^  ^"*^ 
moment  whether  the  learned  Judge  gave  any  express  direction  to  of  Austral- 
the  jury  as  to  the  meaning  of  the  term  •*  good  health."  The  terms  v. 

of  his  direction  show  that  he  left  it  to  the  jury  to  determine  ^™*^^- 
whether  or  not  this  lady  was  in  good  health  at  the  time  she  made  o'Oonnor  j. 
the  statement :  and  also  to  determine  what  was  the  meaning  of 
the  expression  "good  health,"  as  it  was  used  in  her  statement.  No 
objection  has  been  taken  to  that  method  of  putting  the  ca^e  to 
the  jury,  and  it  appears  to  me  that  it  must  be  presumed  as  against 
the  defendant  that  the  jury  were  properly  directed  as  to  the 
meaning  of  the  expression,  and  they  must  be  taken  to  have 
understood  it  to  be  used  in  the  proper  legal  sense.  Apparently 
there  were  two  views  of  the  warranty  of  "  good  health  "  placed 
by  defendant's  counsel  before  the  jury — one,  which  I  might  call 
the  extreme  view,  that  the  warranty  was  a  warranty  of  perfect 
health  —  a  freedom  from  even  secret  defects  or  ailments  not 
apparent  by  any  symptoms  to  the  insured  herself,  but  which 
would,  in  the  opinion  of  a  medical  man,  amount  to  a  derange- 
ment of  health.  It  is  obvious  that  the  warranty  could  not  mean 
that  On  the  other  hand,  there  was  the  view  put  forward  by 
Mr.  Haynes  on  behalf  of  the  plaintiff — that  in  order  to  prove  a 
warranty  of  good  health  was  untrue  within  the  meaning  of  this 
contract,  it  was  necessary  to  show  that  there  was  such  a  condition 
of  disease  or  derangement  of  the  bodily  functions  as  would 
seriously  affect  the  risk  to  be  undertaken  by  the  insurance  com- 
pany. It  is  also  quite  clear  that  that  cannot  be  the  meaning. 
If  it  were,  then  it  would  be  left  to  the  jury  to  decide  the 
question  on  the  materiality  or  immateriality  of  facts  affecting 
the  risk.  A  warranty  is  binding  on  the  assured,  whether  the 
facts  warranted  are  material  or  not.  Whether  the  state  of  health 
will  or  will  not  affect  the  risk  is  a  matter  for  the  insurance 
companies  to  determine.  They  require  the  information  for  the 
purpose  of  determining  that  question,  and  it  would  be  contrary 
to  all  the  authorities,  including  that  mentioned  by  the  Chief 
Justice,  to  hold  that,  under  such  a  warranty  as  this,  it  is  for  the 
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H.  C.  OP  A.  jm-y  ^  determine  whether  the  insured's  state  of  health  will  aSeei 

1905 

^^^\       the  risk.     There  is  no  difficulty  in  the  interpretation  of  this  cod- 
National    tract  if  we  follow  the  ordinary  rules  of  interpretation  of  contraeta, 
AsMciATioN^  ^^^  ^^  ^^  ^  ^^  ^^'®  ^  inquire  in  the  first  instance  what  is  the 

OF  Austral,  nature  of  the  contract,  and  what  was  the  object  of  the  parties  in 
ASL/i  Ltd.  '  •*  ^ 

V.  entering  into  it     When  a  person  about  to  insure  is  asked  whetha 

'     he  is  in  good  health,  it  must  be  taken  that  the  question  is  one 

O'Connor  J.  ^hich  he  is  competent  to  answer,  a  q  uestion  asked  about  something 
within  his  knowledge.  That  is  shown  by  the  contract  itselL  It 
is  initiated  by  a  proposal  for  insurance  containing  a  number  of 
specific  statements  about  health.  The  insurance  companies 
have  fortified  themselves  by  requiring  this  personal  statement 
to  be  made  before  their  medical  officer ;  one  of  the  questions 
asked  of  the  proposer,  is  "  what  is  his  present  and  general  state 
of  health  ?"  The  answer  in  this  case  was  "  good."  There  are  a 
number  of  other  questions  required  to  be  answered  in  this  personal 
statement  which  inquire  specifically  into  the  conditions  and  work- 
ing of  the  principal  organs  and  functions  of  the  body,  into  the 
habits  of  life  of  the  proposer,  and  into  other  matters  all  within 
his  knowledge,  on  all  of  which  he  can  speak  from  personal  know- 
ledge. In  addition  to  that  the  insurance  companies  obtain  a 
confidential  report  from  their  medical  officer,  which  is  made 
upon  his  examination  of  the  proposer.  What  the  nature  of 
that  examination  was  in  this  case  is  not  material,  but  it  appears 
that  the  insurance  company  had  an  opportunity  of  making  saeb 
an  examination  if  they  thought  fit.  In  that  examination  the 
medical  man  has  an  opportunity  of  testing  for  many  conditions  of 
ill-health  of  which  the  proposer  could  not  well  be  aware.  It  must 
be  remembered,  therefore,  in  interpreting  the  general  questions 
about  the  proposer's  health,  that  he  is  at  the  same  time  being 
asked  specific  questions  about  his  health  and  habits,  and  that  the 
medical  man  has  an  opportunity  of  examining  and  testing  for 
defects  of  health  which  may  be  unknown  to  the  proposer.  Under 
these  circumstances,  I  think  that  the  question,  "  Are  you  in  good 
health  ?"  or  "  What  is  the  state  of  your  health  ?"  must  be  taken 
to  be  asked  with  regard  to  what  the  proposer  feels  himself,  and 
with  regard  to  all  those  symptoms  and  indications  of  bodily 
health,  the  absence  or  presence  of  which  must  be  sufficiently 
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ipparent  to  every  applicant  for  insurance  to  enable  him  to  answer  ^-  ^-  ®'  ^' 
the  question  from  his  own  knowledge.     I  have  referred  to  the       ^^\ 

proposal  because,  if  it  were  not  for  the  accident  of  this  policy  Ni^TioNAL 

not  having  been  accepted  within  a  certain  period,  the  answer  to  association" 

that  question  in  the  proposal  would  have  been  the  basis  of  the  of  Austral. 

ASIA  Ltd. 

«>ntract,and  this  declaration  on  which  the  defendant  relies  would  v. 

not  have   been   necessary  ;   it   was   only    because  of   the  delay       ' 

that  it  became  necessary  to  make  the  first  declaration  of  Sep-    ^'Oonn«'  J- 
iember,  1901.     I  take  it  that  the  words  "good  health"  in  the 
declaration  of  the  14th  September,  1902,  upon  which  the  policy 
was  revived,  must  be  taken  to  have  the  same  meaning  as  in  the 
-declaration    of   September,   1901,   and   in   the   answers   to   the 
•questions  put  when  the  proposal  was  made   in   1901.     Taking 
that  view  of  the  circumstances  surrounding  the  initiation  of  the 
contract,  I  think  the  word  "  health  "  must  be  taken  to  have  been 
used  in  those  documents  in  its  ordinary  signification  as  mean- 
ing the  condition  of  health  of  which  a  man  is  conscious  from 
bis  own  feelings — that  meaning,  I  think,  is  well  explained  in  the 
passages  to  which  we  have  been  referred  in  Oowcher  v.  North- 
Wedern  Travelling  Men's  Association  (1),  and  in  the  case  of 
Thomson  v.  Weems  (2).     I  entirely  adopt  the  definition  of  good 
health  given  by  my  learned  brother,   the  Chief  Justice;  that 
definition  appears   to   me   to   contain   all   the  essentials  of  the 
admirable  direction  to  the  jury  given  by  Mr.  Justice  Dyer  in  the 
tase  of  GoiLcher  v.  North-Western  Travelling  Men's  Associa- 
turn  (1).    As  Mr.  Justice  Dyer's  statement  appears  to  me  to  be 
accurate  as  well  as  full  it  may  be  useful  to  quote  it  in  detail. 
The  learned  Judge  said — "The  term  *good  health,'  as  here  used, 
does  not  import  a  perfect  physical  condition.     It  would  not  be 
reasonable  to  interpret  it  as  meaning  absolute  exemption  from 
aU  bodily   infirmities,  or  from   all   tendencies   to  disease.      It 
cannot  mean  that  the  man  has  not  in  him  the  seeds  of  some 
disorder.     As   has  been   well   remarked   by   some   of   the   law 
writers — *Such  an  interpretation  would  exclude  from  the  list 
of  insurable  lives  a  large  proportion  of   mankind.'     The  term 
^  good  health,'  as  here  used,  is  to  be  considered  in  its  ordinary 

(1)  20  Fed.  Rep.,  596.  (2)  0  App.  Cas.,  671. 
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H.  C.  OF  A.  sense,  and  means  that  *  the  applicant  was  free  from  any  apparent 

ions. 

sensible  disease,  or  symptoms  of  disease,  and  that  he  was  ancon- 

National    scious  of  any  derangement  of  the  functions  by  which  health 

^^^^^*  could  be  tested':  Conver  v.  Phoenix  Insurance  Go.  (1).     .    .    . 

OF  Austral-  'The  term    must   be  interpreted  with  reference  to  the  subject 
ASIA  Ltd.  .  , 

matter,  and  the  business  to  which  it  relates.     ...     It  means 

apparent  good  health,  without  any  ostensible  or  known  or  felt 
symptoms  of  disorder,  and  does  not  exclude  the  existence  of  latent 
unknown  defects  .  .  .  but  a  predisposition  to,'  or  manifesta- 
tion of, '  a  disease  or  disorder  of  such  a  character  and  to  such  a 
degree  as  to  seriously  or  obviously  affect  the  health,  and  to  produce 
bodily  infirmity,  is  incompatible  with  a  representation  of  good 
health.* "  That,  as  an  exposition  to  a  jury,  seems  to  me  to  be  an 
admirable  statement  of  the  law  ;  but  for  the  purpose  of  a  precise 
statement  of  general  applicability,  I  entirely  adopt  the  definition 
of  the  learned  Chief  Justice.  Such  being  the  meaning  of  "  good 
health  "  in  the  statement  warranted  by  Mrs.  Kidman  to  be  true, 

m 

the  question  we  have  to  determine  is  whether  the  jury,  as  reason- 
able men,  could  come  to  the  conclusion,  in  the  face  of  the  admitted 
facts,  that  the  statement  was  true  ;  or,  to  put  it  according  to  the 
onus  of  proof,  could  they,  as  reasonable  men,  come  to  the  con- 
clusion that  the  defendant  had  failed  to  prove  that  the  statement 
was  untrue  ?  In  my  view,  it  is  impossible  that  a  juiy  could 
reasonably  come  to  the  conclusion  that  this  lady  was  in  good 
health  at  the  time  she  made  this  declaration.  I  do  not  propose  to 
make  any  detailed  comment  upon  the  evidence  ;  I  base  my  view 
entirely  upon  matters  of  fact  admitted  and  proved  by  the 
plaintiff's  evidence.  I  disregard,  for  the  purposes  of  my  judg- 
ment, the  testimony  of  Dr.  O'Hara,  because  there  is  evidence 
upon  which  the  jury  might  come  to  the  conclusion  that  he  had 
mistaken  the  identity  of  the  person  he  examined;  and  I  also 
leave  out  of  consideration  the  evidence  of  Mrs.  Hugg,  which, 
on  various  grounds,  was  attacked.  It  is  highly  probable  that 
the  evidence  of  both  these  witnesses  is  in  fact  true;  but  as 
there  is  a  contest  as  to  the  correctness  of  their  evidence,  I 
propose  to  leave  it  out  of  consideration.  I  take  the  case  as^ 
resting  entirely  upon  facts  proved  in  a  way  which  makes  them 

(1)  3  Dill,  226. 
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practically  unassailable.     The  facts  which  are  proved  by  the  two   H.  C.  of  A. 

medical  men,  and  the  statement  made  by  the  doctor  who  per-       ^ ^ 

lonned  the  operation,  show  that  this  lady  had  been  suffering  for    national 

some  six  or  seven  years  from  a  diseased  condition  of  the  ovaries  ^^^q^^iq^ 

and  the  fallopian  tubes  ;  that  this  condition  was  such  as  to  cause  of  Austral- 

her  headaches  at  menstrual  periods ;  and  that  it  seriously  inter-  v. 

fered  with  the  comfort  of  her  life.     She  seems  to  have  consulted        '^^^^' 

these  doctors  upon  several  occasions.     She  saw  Dr.  Newton  in     o'ConnorJ. 

October  and  November,  1901,  and  complained  to  him  of  headaches. 

He  examined  her,  considered  her  symptoms,  and  told  her  that  she 

was  suffering  in  such  a  way  that  an  operation  was  advisable,  that 

she  was  suffering  from  congestion  of  the  ovaries  and  tumour,  and 

that  that  condition  had  existed  for  some  time.     We  have  no 

evidence  from  Dr.  Newton,  who  performed  the  operation  ;  but 

we  have  the  evidence  of  Dr.  Haynes,  who  was  present,  and  saw 

the  patient's  condition  as  disclosed  by  the  operation.     Dr.  Haynes 

said  there  was  a  condition  of  ovaritis  and  a  thickening  of  the 

fallopian  tubes  which  had  probably  existed  for  from  six  to  eight 

years.    He  called  it  "  tubo-ovarian  trouble,"  and  said  that  he 

would  expect   the   patient   to   have   suffered   a   sharp   pain   at 

certain  periods.     Whether  the  condition  is  called  tubo-ovarian 

trouble  or  tubo-ovarian  disease  does  not  seem  to  me  to  make  much 

difference.     It  is  quite  clear  that,  at  the  time  the  lady  made  the 

statement  that  she  was  in  "  good  health,"  she  was  suffering  from 

a  diseased  condition  of  important  organs  and  functions  of  the 

body,  which  so  far  interfered  with  the  comfort  of  her  life  that 

she  was  willing  to  undergo  the  risk  of  a  serious  operation  in  order 

to  be  free  from  the  trouble.     It  is  impossible  to  say  that  a  person, 

who  is  consciously  suffering  from  such  a  condition  of  important 

organs  and  such  a  derangement  of  the  functions  of  the  body,  can 

be  said  to  be  in  good  health  ;  nor  can  it  be  reasonably  adjudged 

that  her  statement,  made  while  she  was  so  suffering — ^that  she 

was  then  in  good  health — can  be  anything  but  untrue.     In  my 

opinion,  therefore,  the  verdict  of  the  jury  was  not  warranted  by 

the  evidence,  and  it  should  be  set  aside.     We  have  then  to  consider 

whether,  under  the  circumstances,  the  Court  should  enter  a  verdict 

for  the  defendant,  or  should  grant  a  new  trial.     In  my  opinion, 

the  Court  ought  to  enter  judgment  for  the  defendant.     We  have 
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H.  C.  OP  A.    before  us  all  the  facts  which  can  be  proved.     If  the  case  went 

1905.       down  to  trial  again,  it  would  be  impossible  for  another  jury  to 

National    reasonably  find  a  verdict  for  the  plaintiff;  and  to  send  the  case 

Mutual  Life  (Jq^q  {q^  another  trial  would  be  only  a  useless  expenditure.    It 
Association  -^  ^ 

OF  Austral-  appears  to  me,  therefore,  that  this  Court  will  properly  exercise  its 

r/         powers  by  entering  the  verdict  for  the  defendant. 
Kidman. 


O'Connor  J.  Appeal  aUowcdy  judgment  set  aside,  ani 

judgment  entered  for  the  defendant 

Solicitors,  for  appellant,  Stone  &  Burt 
Solicitor,  for  respondent,  Jenkins. 

H.  E.  M. 
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An  appeal  lies  to  the  Supreme  Court  of  Western  Australia  from  a  decisioo 

Griffith  C.J..  of  the   Local  Court   in  an  action   for  compensation    under  the    Wwhari 

Barton  and  ,-        a   . 

O'Connor  JJ.  Compemalwn  Act. 
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Respondent,  while  in  the  employ  of  appellants,  received  iDJariea  for  which  H.  C.  of  A. 

he  was  entitled,   during  incapacity   resulting  therefrom,   to  compensation  1905. 

under  the  Workers^  Compenaation  Act,     The  amount  to  which  he  was  entitled  "^^t — ' 

at  the  end  of  the  third  week  was  £1  178.  lid.,  on  payment  of  which  he  gave  1^^^^  Great 

appellants  a  receipt  which  was  expressed  to  be  in  full  satisfaction  and  sqlidated 

liquidation  of  any  claim  he  had  or  might  have  against  them  in  respect  of  Ltd. 

the  accident.     In  an  action  to  recover  the  balance  of  weekly  payments  to  »      ^' 

which,  owing  to  a  further  continuance  of  his  incapacity,  he  claimed  to  be  

entitled  under  the  Act : 

Held,  that  a  release  or  an  agreement  to  accept  a  lump  sum  in  full  satisfac- 
tion of  all  claims  is  not  prohibited  by  the  Act ;  but  that  the  receipt  in 
qaestion  did  not  amount  to  a  release,  but  was  merely  evidence  of  an  agree- 
ment by  way  of  accord  and  satisfaction,  and,  in  the  absence  of  consideration, 
was  not  a  bar  to  respondent's  claim. 

Decision  of  the  Supreme  Court  affirmed,  but  on  different  grounds. 

Appeal  from  a  decision  of  the  Supreme  Court  of  Western  Aus- 
tralia. 

The  following  statement  of  facts  is  taken  from  the  judgment 
of  Griffith  C J. 

The  respondent  was  a  workman   in  the  employment  of  the 

appellants,  and  during  the  course  of  his  work  he  sustained  an 

injury  for  which   he  was   entitled  to  compensation   under  the 

Workers'  Compensation  Act.    He  took  proceedings  in  the  Local 

Court  in  the  prescribed  form,  and  amongst  the  defences  set  up 

by  the  appellants  was  that  he  had  received  a  sum  of  £1  17s.  lid. 

from  them  "in  full  satisfaction  and  liquidation  of  any  claim"  he 

had  or  might  have  had  against  them  in  respect  of  the  injuiy. 

The  Local  Court  at  Cue  were  of  opinion  that  that  defence  was 

proved,  and   that  it  was   a  good  defence,  and  they  therefore 

dismissed  the  claim.     The  Supreme  Court  of  Western  Australia 

on  appeal  held  that  the  receipt  was  not  a  valid  release   and 

discharge  to   the  defendants,  and  remitted   the  matter  to  the 

Local  Court  at  Cue  for  the  assessment  of  compensation. 


PUkingUm  (with  him  Stawell),  for  the  appellants.  No  appeal 
lies  to  the  Full  Court  from  the  decision  of  the  Local  Court  on 
a  claim  under  the  Worker's'  Compensation  Act  It  was  con- 
tended that  an  appeal  lay  to  the  Supreme  Court  under  sec.  8 
of  the  Workers*   Compensation  Act  and  sec.   8  of  the  Small 
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H.  C.  OF  A.  Debts  OrdinaTice  1863,  Amendment  Act  1894.     The  Englii 

1906.       unlike  the  local  Act  which  is  founded  upon  it,  provides  ei 
The  Great  ^^^  appeals.      The  appeal  given  by  sec.  8  of  the  Small 
^^^^^^^^^' Amendment  Act  1894  does  not  apply  to  proceedings  undtfl 

SOLIDATED  ^  rr  ^  r  o 

Ltd.         Workers*  Compensation  Act     The  tribunal  established  k 
Sheehan.    latter  Act  is  entirely  distinct  from  that  established  under 

Smxill  Debts  Ordinance  1863.     The  Workers'  Ciympensatm 

created  entirely  new  rights  and  liabilities,  and  the  machint 
also  new. 

The  appeal  provided  for  by  sec.  8  of  the  Small  Debts  Ai 
ment  Act  1894  is  an  appeal  from  a  "judgment  " ;  but  the  tril 
established  by  the  Workers'  Compensation  Act  has  power  oil] 
make  an  "  award."     In  addition,  the  right  of  appeal  under 
of  Small  Debts  Aviendment  Act  1894,  from  a  tribunal  conasi 
of  magistrates,  cannot  apply  to  a  case  decided  by  two  ass 
under  the  Workers'  Compensation  Act, 

In  Carr  v.  Stringer  (1),  it  was  held  that  no  appeal  lay 
sec.  14  of  13  &  14  Vict,  c  61,  from  the  decision  of  a  Coi 
Court ;  and  tliat  section  is  very  similar  to  sec.  8  of  the  Small 
Amendment  Act  1894.  The  regulations  under  the  Warkers  Cc 
pensation  Act,  dealing  with  the  procedure  of  the  Court,  q)€ak' 
the  result  of  the  proceedings  as  an ''  award,"  and  not  as  a  judgme 
[He  cited  Workers'  Compensation  Act,  Regulations  16,  17, 18,31, 
32, 34].  These  regulations  have  the  force  of  law,  and  form  a  guide 
to  the  interpretation  of  the  Statute  :  Hardcastle  on  StatvU^ 
(3rd  ed.),  at  p.  164;  Ex  parte  Weir  (2);  InterpretcUion  Act  1898 
(W.A.),  62  Vict.  No.  30,  sec.  11 ;  Institute  of  Patent  Agenti  v. 
Lockwood  (3).  The  whole  proceedings  are  therefore  in  the  natme 
of  an  arbitration,  and  there  can  be  no  appeal  from  the  award 
given :  Mountain  v.  Pai'r  (4). 

The  company's  liability  and  the  amount  and  duration  of  th< 
payments  were  settled  by  agreement  under  sec.  8  of  the  AcJ 
before  proceedings  were  taken;  and  the  payment  of  £1  17s.  lid 
was  a  compromise  of  the  claim,  and  was  so  found  by  the  Courl 
The  agreement  was  not  that  the  Act  should  not  applj%  bu 
merely  that  respondent  should  abandon  the  benefits  secured  hin 

(1)  E.B.  &  E.,  12;?.  (3)  (1894)  A.C.,  347. 

(2)  L.R.,  6  Ch.,  875.  (4)  1  W.C.C,  110. 


I  C.L.R.]  OF  AUSTRALIA.  179 

by  the  Act     Such  an  agreement  is  binding  on  the  parties,  unless  H.  C.  of  A. 
expressly   prohibited    by  the    Act   itself,   compare   Employers*       *^^' 
Liability  Act  (W. A.),  58  Vict.  No.  3,  sec.  14     There  are  no  words  T^g  qrbat 
in  the  Act  strong  enough  to  take  away  the  right  of  a  workman  FinoallCon- 
to  compromise  his  claim.     Sec.  8  assumes  the  right  to  compromise ;        Ltd. 

V. 

or  at  least  it  does  not  exclude  such  right.     Even  though  the    Shekhan. 
agreement  for  compromise  were  made   before   respondent  was 
fully  aware  of   the  nature  of  his  injuries,   it  is  still  binding: 
Rideal  v.  Oreat  Western  Railway  Co,  (1). 

VHteneuve'Smith,  (with  him  PhUlips,)  for  the  respondent.    An 

appeal  lies  to  the  Supreme  Court  from  decisions  of  the  Local  Court 

in  cases  under  the  Workers*  Compensation  Act,  just  as  in  ordinary 

cases.    Under  the  English  Act  (60  &  61  Vict.  c.  37)  proceedings 

in  claims  for  compensation  were  purely  arbitration  proceedings. 

The  local  Act  makes  no  provision  whatever  for  arbitration  pro- 

eeedinga    The  joint  effect  of  sec.  16  of  the  Act,  and  Rule  41 

thereunder  is  the  same  as  sea  5  of  the  English  Act,  under  which 

an  appeal  lies  to  the  King's  Bench  Division.     An  appeal  also  lies 

mider  sec.  120  of  the  ETiglish  County  Court  Act,  which  is  similar 

to  sec  8  of  the  local  SmaU  Debts  Amendment  Act  1894 :    Morris  v. 

Northern  Employers'  Mutual  Indemnity  Co,  Ltd.  (2) ;  Kniveton  v. 

Northern  Employ ers'  Mutual  iTidemnity  Co,  (3).  In  Rules  31  and 

34  the  term  "  award  "  has  no  technical  significance,  being  used 

merely  for  brevity.   Rule  34  (2)  further  provides  that  the  certificate 

may  be  filed  in  the  Local  Court  and  enforced  as  a  final  judgment  of 

that  Court.     Sec  9  of  the  Act  also  provides  for  the  entering  of 

judgment  when  an  action  is  brought  independently  of  the  Act 

and  compensation  is  assessed,  as  provided,  according  to  the  Act.  In 

Mauntain  v.  Parr  (4),  the  judgment  proceeded  on  the  assumption 

that  the  County  Court  Judge  sat  as  assessor  and  not  as  a  Judge, 

and  is  therefore  no  authority  for  the  contention  of  the  appellants. 

The  conferring  of  additional  jurisdiction  does  not  alter  the  Court 

on  which  it  is  conferred,  e.g.,  Navigation  Act  1904  (W.A.),  No. 

59,  sea  20.     A  reference  of  disputes,  similar  to  that  provided  for 

by  the  Workers'  Compensation  Act,  was  made  to  the  County 

(1)  1  F.  k  F..  706.  (.3)  (1902)  1  K.B.,  880. 

12)  (1902)  2  K.B.,  166.  (4)  1  W.C.C,  UO. 
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H.  C.  OF  A.  Court  by  the  Friendly  Societies  Act  1875  (38  &  39  Vict,  c  60>. 

^^^'        sec.  22  (d),  under  which  it  was  held  that  an  application  to  the 

The  Great  County  Court  must  be  taken  to  be  an  action  and  not  a  reference 

Fi£ioALLCk)N-  ^  ^\^Q  Judge  sittincr  as  an  arbitrator.     Wilkinson  v.  Jogger  (1); 

SOLIDATED  .  .  ifi^        "- 

Ltd.        Neptune  Stearfi  Navigation  Co,  v.  Schlater,  The  Delano  (2).    The 
t*. 
Shekhan.     Workers*  Compensation  Act  confers  a  right  of  action  on  the  worker 

immediately  an  accident  happens  causing  him  injury  (sec.  6  and 
second  Schedule.)     Sec.  13(1)  was  designed  not  only  to  meet  con- 
tracts made  during  service,  but  also  after  the  accident  had  occurred 
An  agi'eement  made  between  both  parties  before  assessors  for  pay- 
ment of  a  certain  sum  for  compensation  is  a  contracting  out  of 
the  Act,  and  cannot  be  enforced.     The  second  Schedule  (2),  Con- 
dition 8  provides  that  no  agreement  can  be  made  for  the  payment 
of  a  lump  sum  as  compensation  until  after  six  months  from  the 
date  of  the  first  payment.     The  agreement  referred  to  in  sec.  8  is 
one  which  must  be  made  in  accordance  with  the  Act     Assuming 
the  employer  admits  his  liability,  then  a  vested  interest  arises  in 
the  worker.     Any  compromise  to  be  operative  must  be  in  accord- 
ance with  the  Act,  which  prohibits  such  compromise  till  after  a 
lapse  of  six  months :   Jo?ies  v.  Great  Central  Railway  Co.  (3i 
Even  under  the  agreement  £1  17s.  lid.  was  not  to  be  the  total 
amount  of  compensation ;  but  the  respondent  was  in  addition  to 
be  given  light  work.     When  the  light  work  ceased,  the  question 
arose  as  to  the  amount  the  respondent  was  entitled  to.    One 
object   of  the  Act  was  to  prevent  the  acceptance  by  the  men 
of  a  lump  sum  as  compensation  before  they  knew  the  re^l  nature 
of  their  injuries :    Minton-Senhouse  "  Accidents  to  Workmen," 
2nd  ed.,  pp.   128  and   206.     Sec.  7  (2)  enables  the  worker  to 
claim  compensation  under  or   independently   of   the   Act,  pro- 
vided that  the  employer  is  not  to   be  liable  to  pay  twice  over. 
The  worker  would  be  bound  by  his  agreement  to  accept  a  certain 
sum  as  compensation  if  he  had  taken  proceedings  independently  of 
the  Act ;  but  once  the  Act  has  been  appealed  to,  no  such  agree- 
ment would  have  been  binding :  Chandler  v.  Smith  <£•  Son.  (4). 
Appellants'  contention  really  amounts  to  a  plea  of  accord  and 
satisfaction,  the  onus  of.  establishing  which  is  on  the  company. 

(1)  20  Q.B.D.,  423.  (3)  4  W.C.C,  23. 

(2)  (1894)  P.,  40.  (4)  1  W.C.C,  19. 
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There  was  no  evidence  of  accord  and  satisfaction,  nor  of  any  con-   H.  C.  of  A. 
sideration  for  the  release  by  the  respondent :  Smith  v.  Baker  & 
Sons  (1) ;  Wohlgemuthe  v.  Coste  (2).     Under  any  circumstances  the   the  Great 
£1  17s-  lid.  was  already  due  to  the  respondent,  and  the  payment  of    ^l^^ated^ 
that  amount  cannot  establish  a  plea  of  accord  and  satisfaction  as        Ltd. 
to  all  future  payments.     There  was  therefore  no  consideration    Sheehan. 
for  any  agreement  to  forego  those  payments.     It  is  admitted  that 
there  were  other  stipulations  agreed  upon  besides  those  contained 
in  the  document,  e,g.,  that  respondent  was  to  be  given  light  work 
by  the  company.      Even  if  the  claim  were  compromised,  the  com- 
promise could  not  under  any  circumstances   extend   to  future 
claims :  Prosaer  v.  Lancashire  and  Yorkshire  Accident  Insur- 
ance Co.  (3) ;  Rideal  v.  Great  Western  Railway  Co,  (4) ;  Taylor 
V.  Hamstead  Colliery  Co.  Ltd.  (5). 

PUkington  in  reply.  The  document  containing  a  release  of 
all  claims  is  evidence  of  an  agreement  in  the  terms  mentioned 
therein :  EUen  v.  G^^eat  Northern  Railway  Co.  (6).  Where  agree- 
ment means  mutual  assent  and  not  contract,  no  consideration  is 
necessary.  Where  the  payments  end  by  mutual  consent,  the 
matter  is  at  an  end — the  duration  is  deemed  to  be  settled  by 
agreement ;  and  when  the  weekly  payments  are  discontinued  by 
agreement,  there  can  be  no  further  claim  :  Pomphrey  v.  Southwark 
Press  (7). 


Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  Full 
Court  of  Western  Australia,  remitting  to  the  Local  Court  at  Cue, 
for  reconsideration,  a  claim  made  under  the  Workers'  Compensa- 
tion Act  1902.  This  Court  gave  special  leave  to  appeal  from  the 
decision,  upon  the  ground  that  two  questions  of  law  of  general 
public  importance  were  involved  in  the  case :  First,  whether  an 
appeal  lies  from  the  Local  Court  to  the  Supreme  Court  in  a  case 
of  proceedings  under  the  Workers'  Compensation  Act,  and 
secondly,  whether  a  claim  by  a  workman  under  that  Act  can  be 
released  or  settled  by  accord  and  satisfaction.  We  have  had  the 
advantage  of  very  full  and  careful  argument  on  both  sides,  and  I 


(1)0891)  A.C.,  325. 

(2)  (1S9Q)  1  Q.6.,  501. 

(3)  6T.L.R.,285. 

▼OL.  m. 


(4)  1  F.  &F.,  706. 

(5)  6W.C.C.,34. 

(6)  17  T.L.R.,  338,  453. 
(7)  (1901)  1  K.B.,  86. 
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H.  C.  OF  A.  think  we  are  in  a  position  to  dispose  of  the  matter  without  any i 
^^[       serious  doubt,  although  I  confess  my  mind  has  fluctuated  a  good! 

The  Great  deal  during  the  argument.  I  will  state  briefly  the  facts  of  thti 
case.  [The  learned  Judge  then  stated  the  facts  as  above,  and 
proceeded :] 

The  first  question  for  consideration  is  whether  an  appeal  liei 
from  a  Local  Court  to  the  Supreme  Court  in  a  case  under  the 
Workers*   Compensation  Act.      The   answer  to    that    question 
depends  upon  the  construction  of  the  Statutes.     Section  6  of  the 
}Vorkers'  Compensation  Act  provides  that  if,  in  any  employmoik 
within  the  Act,  personal  injury  by  accident  arising  out  of  and  in 
the  course  of  the  employment  is  caused  to  a  worker,  his  employer 
shall,  subject  as  thereinafter  mentioned,  be  liable  to  pay  com- 
pensation in  accordance  with  the  second  Schedule  to  the  Act  The 
second  Schedule  is  headed,  "  Scale  and  Conditions  of  Compensa- 
tion," and  the  second  part  of  it,  which  applies  to  cases  where  the 
worker  is  totally  or  partially  incapacitated,  declares  that  the 
compensation  shall  be  a  weekly  payment  during  the  incapacity, 
after  the  second  week  not  exceeding  50  per  cent  of  his  average 
weekly  earnings  during  the  previous  twelve  months,  if  he  has 
been   so  long  employed,  but  if  not,  then  for  any  less  period 
during   which   he   has   been   in   the   employment  of  the  same 
employer;    such    weekly   payments    not   to     exceed    £2,   and 
the   total    liability   of    the   employer    shall  not  exceed    £300. 
Sec.  7  provides  that  nothing  in  the  Act  shall  affect  any  civil 
liability  of  the  employer  independently  of  the  Act  where  the 
injury  is  caused  by  the  negligence  of  the  employer  or  of  some 
person  for  whose  act  or  default  the  employer  is  liable;  and  that 
the  worker  may  claim  compensation  under  the  Act  or  take  the 
same  proceedings  as  are  open  to  him  independently  of  the  Act ; 
but  the  employer  is  not  to  be  liable  to  pay  compensation  in- 
dependently of  and  also  under  the  Act     Sec  8  provides  that  if 
any  question  arise  as  to  liability  to  pay  compensation  under  the 
Act,  or  as  to  the  amount  or  duration  of  such  compensation,  the 
question,  if  not  settled  by  agreement,  shall,  subject  to  the  pro- 
visions of  the  second  Schedule,  be  heard  and  determined  by  the 
Local  Court  of  the  district  within  which  the  injury  happened; 
and  that  for  all  such  purposes  jurisdiction  is  conferred  upon  that 
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Ltd. 

V. 
SlIEBHAy. 


Griffith  C.J. 


Court     Sub-section  2  of  the  same  section  provides  that  for  the   ^"  ^-  ^'  ^' 

1906. 

hearing  and  determination  of  any  such  question,  "  the  Magistrate  "       ^^^ 
shall  sit  with  two  assessors  appointed  in  the  manner  to  be  pre-   The  Gekat 
scribed    by    regulation;    and    the   decision   of    a    majority    of 
"such  three  persons"  shall  be  the  decision  of  the  Court.     It 
is   necessary   now    to    turn    to    the    Acts   of    the    legislature 
under  which  the  Local  Courts  are  established.     The  principal  Act 
is  the  Small  Debts  Ordinance  of  1863,  which  provides,  by  sec.  2, 
that  it  shall  be  lawful  for  the  Governor  to  constitute  Local  Courts 
for  the  recovery  of  small  debts  and  demands     .     .     .     throughout 
the  Colony     .     .     .     and  likewise  by  proclamation  to  alter  the 
time  or  place  or  manner  of  holding  such  Courts,  which  Courts  are 
declared  to  be  Courts  of  Record.     So  that  the  Ordinance  begins  by 
establishing  a  new  Court  of  Record.     No  doubt  a  Court  in  one 
sense  consists  of  the  Judges  of  the  Court,  but  in  another  sense  it 
is  a  separate  entity,  the  functions  of  which  are  exercised  by  the 
persons  who,  for  the  time  being,  are  members  of  the  Court.     Sec 
3  provides  that  the  Governor  may  from  time  to  time  nominate 
and  appoint  such  and  so  many  justices  of  the  peace  as  may  be 
deemed  fit  and  proper  to  exercise  the  powers  conferred  on  them 
by  the  Ordinance  ;  and  the  term  "  the  Magistrate  "  wheresoever 
occurring  in  the  Ordinance   shall  be  understood  to   mean   the 
Magistrate  so  appointed.     Provision  is  then  made  for  appoint- 
ing other  officials  of  the  Court.    Sec.  6  provides  that  the  Magistrate 
niay  sit  alone,  or  associated  with  any  other  justice  or  justices  of 
the  peace  who  attend,  and  that  when  two  or  more  justices  of  the 
peace  and  the  Magistrate  form  such  Court  the  decision  of  the 
majority   shall  be  taken  and  recorded  as  the  judgment  of  the 
Court.     Under  the   Workers*  Compensation  Act,  however,   the 
Court  is  constituted  in  a  different  way.     For  the   purpose   of 
hearing  claims  under  that  Act  the  Court  is  constituted  of  the 
Magistrate  and  two  assessors,  appointed  in  the  manner  prescribed 
by  the  regulations,  whereas  under  the  Small  Debts  Act  1863, 
the  Court  is  constituted  of  the  Magistrate  and  such  justices  as 
may  think  fit  to  attend.     The  regulations  in  force  prescribe  that 
each  party  shall  appoint  an  assessor  by  a  writing  under  his  hand 
filed  with  the  Clerk  of  the  Court.     It  is  contended  for  the  appel- 
lants that  the  Court,  sitting  to  try  claims  under  the  Workers* 
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H.  C.  OF  A.   Coonpensation  Act,  although  still  called  the  Local  Court,  is  in 
substance  a  different  Court,  inasmuch  as  its  constitution  is  esBen 

The  (^rbat  tially  different ;  and  it  is  contended  further  that  the  prooeedingi 

^solidatmT  ^^^^^  ^^^s  ^^^  ^^^  ^^^  ^^  substance  judicial  proceedings,  but  aiel 

Ltd.        essentially  in  the  nature  of  an  arbitration.     Under  the  Ekigliah; 

Sheehan.     Workmen's  Compensation  Act,  upon  which  the  Act  of  this  State 

Orifflthc  J      ^^  mainly  based,  the  proceedings  are  arbitration  proceedings,  witk 
an   appeal  to  the  Court  of  Appeal.      But   under   the   Western 
Australian  Act  jurisdiction  is  in  terms  conferred  upon  an  existing 
Court  by  its  own  name,  with  special  provisions  to  which  I  have 
called  attention.     Our  attention   was  called  to   the  regulation 
made  under  sec.  19,  which  provides  that  the  Governor  may  make 
regulations  for  the  purpase  of  prescribing  the  mode   in  which 
claims  and  questions  under  this  Act  may  be  determined,  and  also 
for  any  other  purpose  which  he  deems  necessary  in  order  to  give 
full   effect  to  the  provisions   and   intention   of   the    Act     The 
Governor,  under  that  power,  has  made  regulations,  in  which  the 
determination  of  the  Court  is  throughout  called  an  award,  and 
forms  are  given,  all  of  which  describe  it  as  an  award.     It  is  con- 
tended that  these  regulations  may  be  referred  to  for  the  purpose 
of  interpreting  the  Act.     In  my  opinion  they  cannot.     We  were 
referred  to   a  case  in  which  it  was  said  that  in  construing  an 
ambiguous  section  of  the  Bankruptcy  Act  1869,  the  Rules  made 
by  the  Lord  Chancellor,  which  had  the  force  of  law,  might  be 
used  as  a  guide  as  to  which  of  the  two  or  three  possible  construc- 
tions of  the  section  was  the  correct  one ;  but  notwithstanding 
that  case  I  cannot  assent  to  the  argument  that  a  regulation  made 
by  the  Governor  can  be  used  for  the  purpose  of  construing  the 
Statute  under  which  it  is  made.     I  come  to  the  conclusion,  upon 
the  language  of  the  Act,  that  the  legislature  intended  to  confer 
this  jurisdiction  upon  the  Local  Court  as  a  Court  of  Justice.   A 
further  reason  for  adopting  that  construction,  if  it  is  open  upon 
the  language  of  the  Act  is,  I  think,  to  be  found  in  the  circum- 
stance that    under   the   Small  Debts  Act  1894,  an  appeal  lies 
from  the  Local  Court  to  the  Supreme  Court  upon  any  point  of  law. 
or  upon  the  admission  or  rejection  of  evidence.     It  is  well  known 
that  under  the  English   Workers'  Compensation  Act,  extremeJr 
difficult  questions  of  law  have  arisen,  upon  which  there  have  been 


C.L.R,]  OF  AUSTRALIA.  185 

vergent  opinions  expressed,  and  the  opinion  of  the  Court  of   ^'  ^-  ^'  '^• 
[^)eal  has  often  been  dissented  from  by  the  House  of  Lords ; 
id  I  think  it  is  jrriTnA  fade  highly  improbable  that  the  legislature   the  Grkat 
tended  to  leave  the  decision  of  important  and  difficult  matters    goLmATEcT' 
law  to  a  tribunal  in  which  the  majority  of  the  Judges  might  be        ^'^^' 
itrained  laymen.     In  my  judgment  when  the  legislature  con-    Sheehan. 
nred  this  jurisdiction  upon  the  Local  Courts  they  intended  to    oriffluTo.j. 
mfer  it  upon  a  Court  of  justice  to  be  exercised  judicially,  and 
ibject  to  all  the  incidents  attendant  upon  the  exercise  of  the 
rdinary  jurisdiction  of  the  Court  according  to  its  constitution, 
wept  80  far  as  expressly  altered.     And  I  do  not  think  that  the 
irection  for  the  appointment  of  assessors  to  form  part  of  the 
Sonrt  is  any  more  material  than  a  direction  that  questions  of  fact 
bould  be  determined  by  a  jury.      In  either  case  it  is  the  same 
Sonrt.    For  these  reasons  I  am  of  opinion  that  an  appeal  lies  to 
be  Supreme  Court.     When  this  cause  of  action  arose,  however, 
in  appeal  only  lay  upon  a  question  of  law. 

The  other  point  of  law  of  importance  which  induced  this  Court 
D  give  leave  to  appeal,  was  whether  a  claim  under  the  Workers* 
BompenM^ion  Act  could  be  released  or  compromised.  The 
learned  Judges  in  the  Full  Court  were  of  opinion  that  it  could 
not  Sec  13  deals  with  what  is  called  "  contracting  out  "  of 
Uie  Act  It  provides  that  where  the  Registrar  of  Friendly 
Societies,  after  taking  steps  to  ascertain  the  views  of  the  employer 
•nd  workers,  certifies  that  any  scheme  of  compensation,  benefit, 
w  insurance  for  the  workers,  whether  or  not  such  scheme  includes 
other  employers  and  their  workers,  is  on  the  whole  not  less  favour- 
able to  the  general  body  of  workers  and  their  dependents  than  the 
provifiions  of  the  Act,  the  employer  may,  until  the  certificate  is 
fevoked,  contract  with  any  of  those  workers  that  the  provisions 
of  the  scheme  shall  be  substituted  for  the  provisions  of  the  Act, 
•nd  that  thereupon  the  employer  shall,  as  respects  the  workers 
with  whom  he  so  contracts,  be  liable  in  accordance  with  the  scheme 
ffi  lieu  of  the  Act ;  and  adds :  "  But,  save  as  aforesaid,  this  Act 
«hall  apply  notwithstanding  any  contract  to  the  contrary  made 
*fter  the  commencement  of  this  Act."  The  effect  of  such  a  scheme 
wodd  be  that  the  provisions  of  sees.  6,  7,  and  8,  including  the 
reference  to  the  Local   Courts,  would  no  longer  be  applicable ; 
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H.  C.  OF  A.  but  the  worker  would  have  such  rights  as  were  conferred  npw 
^ ^       him  by  the  scheme.     In  my  judgment  the  pro\Tfiion  that  tkei 

The  Great   -^ct   shall   apply  "  notwithstanding  any   contract,"   refers  to  t| 

^soLroATED^  contract  to  be  entered  into  by  the  worker  and  his  employer  m 

Ltd.        one  of  the  conditions  of  his  employment,  and  before  an  acddeni 

Sheehan.  happens.  The  Act  lays  down  certain  conditions  of  employmeal 
by  which  the  employer  and  workmen  are  bound  if  no  scheme  ii 
in  force ;  but  if  a  scheme  is  in  force  imder  sec.  13,  that  scheme 
is  substituted  for  the  Act.  The  learned  Judges  in  the  Suprema 
Court  were  of  opinion  that  a  contract  made  by  way  of  com- 
promise or  release  after  the  happening  of  an  accident  was  i 
contract  within  the  prohibition  contained  within  sec.  13.  Os 
this  point  I  am  unable  to  agree  with  them.  It  was  further 
contended  that,  apart  from  sec.  13,  the  rights  conferred  by  sec  6 
to  compensation  in  accordance  with  the  second  Schedule  are 
absolute,  and  that  no  arrangement  can  be  made  by  which  the» 
rights  can  be  discharged.  On  this  point  also  the  learned  Judges 
agreed  with  the  respondent  s  contention.  Now,  it  is  a  geneni 
rule,  which  we  have  had  occasion  to  lay  down  more  than  once  in 
this  Court,  that  when  a  Statute  interferes  with  the  liberty  of  the 
subject,  it  will  not  be  taken  to  deprive  him  of  that  liberty  to  any 
greater  extent  than  is  expressly  stated,  or  to  be  inferred  by 
necessary  implication.  In  general,  any  person  is  at  liberty  to 
release  or  compromise  any  claims  he  may  have  on  such  terms  as  he 
may  think  fit.  And  I  do  not  think  that  sec.  6  deprives  a  worker 
of  this  right.  Any  other  construction  would,  indeed,  be  very 
prejudicial  to  the  workers  themselves ;  for,  supposing  a  generous 
employer  of  a  workman  in  a  case  in  which  it  was  doubtful 
whether  the  case  came  within  the  terms  of  the  Act,  offered  him  & 
cottage  by  way  of  compensation  to  live  in  for  life,  or  a  sum  of 
money  sufficient  to  set  him  up  in  a  lucrative  business,  or  a  share 
in  a  mine  of  great  although  speculative  value,  it  would  surely  be 
a  hardship  if  the  workman  were  debarred  by  Statute  from 
accepting  an  offer  which  he  thought  highly  beneficial  to  him. 
It  was  said  that  in  such  a  case  the  worker  might  be  deemed  to 
have  made  a  claim  at  common  law,  and  to  have  recovered 
compensation  independently  of  the  Act,  and  that  the  case  would 
so  fall  within  the  provisions  of  sec.  7.     It  must  be   remembered. 
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however,  that  an  accident  may  give  rise  to  a  claim  for  compensa-   H,  C.  of  A. 

tion  on  either  of  three  grounds — under  the  Workers'  Compenaa'       '^ 

iion  Act,  under  the  common  law  for  negligence  of  the  employer,   the  (Jbeat 
or  under  the  Employers'  Liability  Act ;  and  it  would  be  very 
unfortunate  if  we  were  obliged  to  say  that  a  claim  could  not  be 
compromised  with  safety  because  it   might  turn   out  that  in 
reality  the  only  real  foundation  for  the  claim  was  imder  this 
Act     I  can  find  nothing  in  the  Act  to  exclude  the  common  law 
right  of  a  workman  to  make  a  compromise  with  his  employer  in 
respect  of  compensation  to  which  he  is  entitled,  or  to  release  his 
claiuL     Indeed,  sec.  8  of  the  Act  appears  to  me  to  recognize  the 
right  to  do  so,  for  the  jurisdiction  of  the  Local  Court  only  arises 
in  respect  of  questions  not  settled  by  agreement.     It  is  contended 
that  as  the  agreement  intended  must  be  one  relating  either  to 
liability,  or  to  the  amount  or  duration  of  a  weekly  payment 
when  once  the  liability  is  admitted,  the  only  subject  matter  of  a 
valid  agreement  must  be  either  the  duration  or  amount  of  the 
payment.     It  is  no  doubt  true  that  the  question  which,  if  not 
settled  by  agreement,  is  to  be  decided  by  the  Local  Court  is  one 
of  this  sort,  but  it  does  not  appear  to  me  to  follow  that  no  agree- 
ment can  be  made  for  settling  uno  Jlatu  all  subjects  in  con- 
troversy.    Then  it  is  said  that  there  are  provisions  in  the  second 
Schedule   inconsistent  with    that    view.      Condition   7   of    the 
Schedule  contains  a  provision  that  the  weekly  payment  may  be 
reviewed  by  the  Court  at  the  request  either  of  the  employer  or 
of  the  worker,  and,  on  such  review,  may  be  ended,  diminished,  or 
increased,  subject  to  the  maximum  above  provided;   and* con- 
dition 10  provides  that  if  the  matter  has  been  previously  before 
the  Court,  under  sec.  8  of  the  Act,  the  assessors  who  then  sat 
may  sit  together  with  the  Magistrate  to  hear  and  determine  any 
such  application,  and   if  the   matter   has  not  been  previously 
before  the  Court,  assessors  may  be  appointed  by  the  parties  in  the 
prescribed   manner  to  sit  with  the  Magistrate.     It  is  said  that 
that  provision,  which  refers  to  the  case  of  a  weekly  payment 
which  has  not  previously  been  before  the  Court,  suggests,  at  any 
rate,  that  an  agreement  made  between  parties  may  be  reviewed 
by  the  Court,  and  that  therefore  the  only  agreement  possible  must 
be  one  as  to  the  amount  of  the  weekly  coinpensation.     It  may  be 
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H.  C.  OF  A.  that  the  Court  could  review  an  agreement  made  between  the 
^^"        parties  as  to  compensation  which  has  been  agreed  to  be  given  in 

The  Great  the  form  of  a  weekly  payment.  On  that  point  I  express  no  opinion. 
Condition  8  of  the  second  Schedule  confers  on  the  employer,  after 
a  weekly  payment  has  been  continued  for  six  months  a  right  to 
have  all  future  payments  commuted  for  a  lump  sum.  Bat  this 
is  only  an  option  given  to  the  employer.  Effect  should,  no  doabt 
be  given,  if  possible,  to  every  word  of  the  Statute,  but  I  think  it 
is  impossible  to  hold  that  these  provisions  in  the  Schedule  are 
sufficient  to  negative  the  liberty  of  the  worker  to  make  the 
best  bargain  he  can  for  himself,  especially  when  regard  is  had  to 
words  of  the  8th  section.  The  same  words  in  the  Schedules  to  the 
English  Act  have  a  clear  meaning  in  consequence  of  a  different 
context.  That  Act  contains  a  provision  for  the  registration  of 
agreements  in  the  County  Court,  and  gives  them  when  registered 
the  effect  of  an  award,  so  that  condition  7  in  the  second  Schedule 
as  applied  to  an  agreement  of  that  sort  is  quite  intelligible.  The 
agreement,  under  the  English  Act,  having  the  effect  of  an  award, 
may  be  varied  in  the  same  manner  as  any  other  award.  For 
these  reasons  I  am  of  opinion  that  it  is  competent  for  a  workman 
to  release  his  claim  for  compensation  under  the  Act,  either  by  a 
formal  release,  or  by  any  other  agreement  which  has  the  effect  of 
discharging  the  claim. 

It  now  becomes  necessary  to  consider,  on  this  view  of  the  law, 
whether  the  appeal  to  the  Supreme  Court  in  this  case  was  on  a 
point  of  law,  and  if  so  whether  the  point  was  wrongly  decided  by 
the  Local  Court.  The  primd  facie  claim  of  the  worker  was 
admitted.  The  alleged  discharge  was  a  matter  set  up  by  the 
appellants,  and  the  burden  of  proof  was  therefore  on  them.  If 
there  was  evidence  fit  to  be  considered  by  a  jury  that  the  respon- 
dent's claim  had  been  discharged  by  accord  and  satisfaction,  it 
was  a  question  of  fact,  and  under  the  Small  Debts  Act  1863,  the 
Supreme  Court  had  no  authority  to  review  the  decision  of  the 
Court  on  the  question.  But  whether  there  w^as  any  evidence 
fit  to  be  considered  by  a  jury  is  a  point  of  law.  It  is  necessary 
therefore  to  refer  to  the  facts  with  regard  to  this  alleged 
discharge.  It  appears  that  about  three  weeks  after  the  injury, 
which  was  then  understood  by  both  parties  to  be  of  a  merely  tem- 
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poraiy  nature,  the  respondent  went  to  his  immediate  superior,  ^-  ^-  ^^  ^' 
a  Mr.  Brown,  who  told  him  to  see  a  doctor  and  get  a  certifi-  v_^ 
cate.  He  accordingly  obtained  a  medical  certificate  to  the  effect  Thb  Great 
that  he  was  not  likely  to  be  fit  to  do  work  for  three  weeks. 
Under  the  Act  he  was  not  entitled  to  any  compensation  for  the 
first  two  weeks,  but  he  was  entitled  to  anything  up  to  half  wages 
for  the  third  week.  Mr.  Brown's  version  was  that,  the  respondent 
uot  being  able  to  work,  he  told  him  to  see  a  doctor,  get  a  certifi- 
cate, and  put  it  into  the  office,  when  he  could  get  "  half  pay  for 
bebg  off" ;  and  he  added  that  between  the  2nd  of  June  and  the 
day  of  the  accident  the  respondent  was  entitled  to  one  week's  half 
pay.  So  that  there  was  no  controversy  with  regard  to  his  right 
to  compensation  for  that  week,  nor  as  to  the  amount  of  it,  which 
was  £1  178.  lid.  The  respondent  accordingly  went  to  the  appel- 
lants' office  on  31st  Mayj  and  took  with  him  the  doctor's  certifi- 
cate, which  showed  upon  its  face  that  he  would  in  all  probability  be 
incapacitated  for  three  weeks  more,  during  which  time  he  would 
by  law  be  entitled  to  receive  compensation,  presumably  at  the  same 
rate.  Upon  presenting  the  doctor's  certificate,  the  sum  of 
£1  17&  lid.  was  paid  to  him,  and  he  was  asked  to  sign,  and  did 
sign,  the  following  document:  " Received  on  31st  May  1904,  from 
the  Great  Fingall  Consolidated,  the  sum  of  £1  I7s.  lid.  in  full 
satisfaction  and  liquidation  of  any  claim  I  have  or  may  have  in 
respect  of  an  accident  sustained  by  me  on  or  before  the  11th  of 
May  1904."  There  was  some  evidence  that  the  document  was  read 
over  to  him  and  that  he  understood  it ;  there  was  also  evidence  to 
the  contrary.  Upon  the  question  whether  it  was  read  over  to  him 
Mid  he  understood  it,  it  was  open  to  the  Court  to  come  to  a  con- 
dusion  either  way.  They  decided  that  this  document  which,  of 
course,  is  not  a  release,  being  at  most  evidence  of  an  agreement 
by  way  of  accord  and  satisfaction,  was  a  valid  release  or  discharge. 
The  respondent  contends  that  there  was  no  consideration  for  such 
an  agreement  if  made,  and  that  therefore  it  did  not  bind  him. 
That  is  clearly  a  point  of  law,  and  it  was  expressly  raised  in  the 
Local  Court.  The  circumstances  then  were  these :  Here  was  a 
man  entitled  to  immediate  payment  of  a  sum  of  £1  I7s.  lid.,  and 
alflo  entitled  to  a  weekly  allowance,  presumably  of  the  same 
amount,  to  be  possibly  continued  until  he  had  received  a  maximum 
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^ ^       months.   What  was  the  consideration  for  his  giving  up  this  right  ? 

The  Great   What  was  paid  to  him  was  admittedly  due  to  him,  as  was  expressly 
^80LiDATKD^  ^^^^^  ^Y  ^^^  Court.      I  cauuot  distinguish  this  transaction  from 
Ltd.        a  case  where  a  man  to  whom  a  debt  is  owing  gives  a  receipt 
Sheehak.    for  part  of  it  in  discharge  for  the  whole.   I  think  it  is  quite  dear 
Griffith  C.J.    ^^^^  upon  the  evidence  there  was  no  consideration  for  the  alleged 
agreement  by  way  of  ewjcord  and  satisfaction.     For  these  reasons 
I  think  that  the  appeal  from  the  Local  Court  was  properly  enter- 
tained, and  allowed  by  the  Supreme  Court.    The  appeal  therefore 
fails.     I  think  it  right  to  add  that  I  entertain  grave   doubts 
whether  an  agreement  in  settlement  of  a  claim  under  the  Work- 
ers' Compensation  Act,  made  when   the   parties  are   mutually 
under  the  erroneous  belief  that  the  injury  is  trivial  and  temporary, 
can  be  set  up,  if  it  afterwards  appears  that  the  injury  is  permanent. 

Barton  J.  As  His  Honor  the  Chief  Justice  has  in  his  judgment 
gone  over  all  the  grounds  of  appeal,  and  has  dealt  with  the  argu- 
ment so  thoroughly,  and  as  I  am  so  completely  in  accord  with  his 
reasoning,  I  have  come  to  the  conclusion  that  I  should  refrain 
from  delivering  my  judgment,  which  would  in  large  part  repeat 
what  he  has  said.     I  will  only  say  I  entirely  concur. 

O'Connor  J.  Some  very  important  matters  were  discuased  in 
this  case,  and  although  I  entirely  concur  in  the  judgment  of  the 
learned  Chief  Justice,  I  think  it  right  to  add  my  reasons  for 
coming  to  the  same  conclusion.  The  question  whether  an  appeal 
lies  from  the  decision  of  the  Local  Court  as  constituted  under  the 
Woi'kera'  Compensation  Act  is  one  of  considerable  importance. 
That  Act  gives  an  entirely  new  right  to  a  workman  injured 
in  the  course  of  his  employment ;  his  right  to  compensation  does 
not  depend  upon  the  default  or  neglect  of  his  employer,  but  is 
a  right  in  the  nature  of  an  insurance  against  accident — a  right 
which  accrues  to  him  by  the  mere  happening  of  the  accident, 
unless  it  has  been  occasioned  by  serious  and  wilful  misconduct 
upon  his  part.  We  know  that  under  the  English  Act  important 
questions  of  law  are  continually  being  raised,  and  many  of  them 
have  found  their  way  to  the  House  of  Lords  before  being  settled. 
Mr.  Pilkington's  contention  is  that  the  Local  Court,  specially 
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constituted  for  the  purpose  of  hearing  this  class  of  cases,  becomes  **•  C.  or  A 
a  different  Court  from  the  ordinary  Local  Court  under  the  Small 
Debts  Act  1863,  and  that  the  provisions  of  the  Small  Debts  Act  the  Great 
Amendm/ent  Act  1894  giving  an  appeal  from  the  decisions  of  the 
ordinary  Local  Court  do  not  extend  to  the  Local  Court  as  so 
specially  constituted.  I  think  that  an  examination  of  the  Workers' 
Compensation  Act  itself  makes  it  plain  that  that  contention 
cannot  be  upheld.  The  Coui-t  constituted  by  the  Act  of  1863 
is  a  Court  of  Record  under  the  name  of  the  "Local  Court," 
and  although  its  jurisdiction  may  be  exercised  by  one  Magis- 
trate or  by  several  Magistrates,  it  is  the  same  tribunal;  it  is 
still  the  Local  Court.  Jurisdiction  is  given  by  sec.  8  of  the 
Workers  Compensation  ActUy  the  Local  Court  in  the  following 
terms:  *'If  any  question  arise  as  to  liability  to  pay  compen- 
sation ....  the  question  ....  shall  ....  be 
heard  and  determined  by  the  Local  Court  of  the  district  within 
which  the  injury  happens ;  and  for  all  such  purposes  jurisdiction 

is  hereby  conferred  upon  such  Court "     If  the  section 

had  stopped  there  no  question  could  have  been  raised  as  to 
the  right  of  appeal  given  by  the  SmMl  Debts  Act  Amendment 
Act  of  1894  applying  to  such  cases.  But  it  is  said  that  the 
second  sub-section  of  sec.  8  creates  the  difficulty,  and  that  the 
Magistrate  sitting  with  two  assessors  instead  of  alone,  or  with 
other  justices  constitutes  a  different  Court  from  the  ordinary 
Local  Court.  In  my  view  whether  assessors  sit  with  the  Magis- 
trate or  other  Magistrates  sit  with  him,  or  he  sits  alone,  the 
tribunal  constituted  in  either  of  these  three  ways  is  the  same — 
the  Local  Court.  Under  the  Workers*  Compensation  Act  juris- 
diction is  given  to  the  Local  Court,  and  although  for  the  purpose 
of  hearing  cases  under  the  Act  it  is  constituted  in  a  special  way, 
it  Ls  still  the  Local  Court,  and  all  the  rights  of  appeal  which  are 
given  from  the  decisions  of  the  Local  Court  are,  in  my  opinion, 
mtended  to  be  given  from  the  Local  Court  when  thus  specially 
constituted  under  the  Workers'  Compensation  Act  There  is  an 
EngUsh  decision  bearing  upon  the  question  which  may  be  usefully 
referred  to,  Morris  v.  The  Norihem  Employers  MutvxiL  Indemnity 
Co.  (1).  The  English  County  Courts  have  certain  jurisdiction  con- 

(1)  (]902)2R.6.,  165. 
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^^"        1897,and  the  question  was  raised  whether  the  County  Court  sitting 

Thk  Grkat   for  the  purpose  of  dealing  with  cases  under  that  Act  was  in  respect 

soLiDATKD^  ^^  appcals  in  the  same  position  as  the  ordinary  County  Court    It 
^'"^'        was  contended  ,that  the  right  of  appeal   given  from   ordinary 

Sheehax.  decisions  of  the  County  Court  did  not  apply.  With  regard  to 
O'Connor  J.  ^^^^  qucstiou  ColUns,  M.R.,  makes  the  following  observa- 
tions (1) : — "  We  have  here  a  decision  given  by  a  County  Court 
Judge  in  the  exercise  of  his  jurisdiction  as  such  with  regard  to 
what  would  certainly  appear  at  first  sight  to  be  a  *  matter  *  within 
the  meaning  of  sec.  120  of  the  County  Gowrta  Act  1888.  Prima 
facie  the  Divisional  Court  would  seem  to  have  jurisdiction  under 
that  section  to  entertain  an  appeal  with  regard  to  any  matt^ 
with  which  a  County  Court  Judge  has  dealt  in  the  exercise  of 
his  jurisdiction.  It  seems  to  me,  therefore,  that  such  jurisdiction 
must  exist  with  regard  to  an  order  made  by  a  County  Court  Judge 
under  sec.  5  of  the  Workmen's  Compensation  Act  1897,  unless 
there  is  something  in  that  Act  to  negative  its  existence.  I  do  not 
think  that  the  appellant's  counsel  succeeded  in  pointing  out  any- 
thing in  the  Workmen's  Compensation  Act  1897,  which  has  that 
effect.  The  matters  which  arise  under  sec.  5  may  be  matters  of 
considerable  importance,  smd  primd  facie  one  would  suppasethat 
the  legislature  intended  that  there  should  be  an  appeal  from  the 
County  Court  in  respect  of  them  as  in  respect  of  other  similar 
matters.  For  these  reasons  I  think  the  Divisional  Court  had 
jurisdiction  to  entertain  the  appeal." 

That  principle  of  construction  may  well  be  applied  in  this  case. 
When  the  Workers*  Compensation  Act  was  passed  there  was  in 
existence  the  Local  Court  with  an  appeal  from  all  its  decisions 
on  questions  of  law.  To  that  Court  the  Workers'  Compensation 
Act  handed  over  jurisdiction ;  unless  there  is  something  in  that 
Act  which  alters  the  right  of  appeal,  it  must  be  taken  that  the 
same  rights  of  appeal  will  apply  in  respect  of  the  new  jurisdic- 
tion as  applied  in  respect  of  the  old.  There  is  certainly  nothing 
in  the  Act  itself  which  cuts  down  in  regard  to  workers*  com- 
pensation cases  the  right  to  appeal  on  questions  of  law  which 
exists  in  respect  of  Local  Court  decisions  in  other  casea    For 

(1)  (1902)  2  K.B.,  165,  at  p.  166. 
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these  reasons  I  am  of  opinion  that  the  decisions  of  the  Local  B..  C.  of  a. 

Court,  under  the    Workers*   Compensation   Act,  are  subject  to       '^ 

appeal  on  questions  of  law  in  the  same  way  as  other  decisions  of  the  Gbbat 
the  Local  Court  are  subject  to  appeal. 

Another  argument  urged  by  Mr.  Pilkington  was  this,  that 
the  determination  of  the  Local  Court  sitting  under  the  Workers' 
Compensation  Act  was  not  a  judgment  but  an  award,  and 
therefore  the  right  to  appeal  against  judgments  could  not 
apply.  There  is  one  simple  answer  to  that  argument,  namely, 
that  the  question  whether  the  determination  is  appealable 
or  not  cannot  be  afiected  by  the  form  of  judgment  or  the 
procedure  for  attaining  it  authorized  by  the  regulations. 
By  sec.  19  the  Governor  is  empowered  to  make  regulations  pre- 
scribing the  mode  in  which  claims  and  questions  under  this  Act 
may  be  determined.  It  is  true  that  the  existing  regulations  have 
established  a  procedure  which  calls  the  determination  of  the 
Local  Court  an  "  award,'*  but  it  is  open  to  the  Governor  at  any 
time  to  issue  new  regulations  providing  for  an  entirely  different 
mode  of  initiating  proceedings,  beginning  for  instance  by  a  plaint 
and  resulting  in  a  judgment.  It  cannot  be  that  the  existence  of 
the  right  of  appeal  depends  upon  the  form  in  which  the  deter- 
mination of  the  Local  Court  is  to  be  given.  There  can  be  no 
doubt  that  the  determination,  whether  in  the  form  of  an  award 
or  a  judgment,  is  a  judgment  from  which  an  appeal  is  given  by 
the  Small  Debts  Act  1894. 

It  was  next  contended  that  the  jurisdiction  of  the  Local 
Court  was  ousted  because  the  matter  had  been  settled  by 
agreement  under  sec.  8  of  the  Worker's'  Compensation  Act 
In  the  first  place  it  is  clear  that  the  Local  Court  did  not 
apply  their  minds  to  the  consideration  of  the  question 
whether  there  had  been  any  agreement  for  settlement  which 
ousted  the  jurisdiction  of  the  Court  under  that  section. 
They  dealt  with  the  question  of  settlement  of  the  claim  by 
agreement  it  is  true,  but  they  dealt  with  it  as  an  answer  to  the 
claim  by  way  of  release  or  accord  and  satisfaction.  That  dis- 
tinction, however,  is  not  of  much  moment,  because  if  it  had 
appeared  upon  the  face  of  the  proceedings  that  there  had  been  a 
legal  settlement  of  the  claim  by  agreement  before  the  matter 
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H.  C.  OF  A.  came  into  Court,  and  the  Local  Court  had  found  that  agreemenl 
^ '^       proved,  this  Court  as  a  Court  of  Appeal  would  have  been  bound 

Thb  Great   ^  give  effect  to  the  objection  that  the  jurisdiction  of  the  IxpoI 

^loLiDAT^J""  Court  was  ousted.     The  jurisdiction  of  the  Court,  however,  can 

Ltd.        be  ousted  only  by  a  valid  agreement,  and  Mr.  ViUeneuve-Smith 

Shbkhan.    has  contended  that  this  is  not  a  valid  agreement,  because  he  says 
the  Act  does  not  permit  the  parties  to  settle  claims  under  the 
Act  in  that  way.     The  learned  Judges  in  the  Court  below  have 
upheld  that  contention,  being  of  opinion  that  such  an  agreement 
is   contrary  to   sec.  13.      I  cannot  take   the  same  view.      The 
agreement  does  not  come  within  the  prohibition  of  sec,  13.     TTiat 
forbids  agreements  that  the  Act  shall  not  apply  at  all  to  the 
contract  of  employment.     Its  object  w^as  to  prevent   workmen 
from  contracting  themselves  out  of  the  benefits  of  the  Act^ — thai 
is  to  say,  contracting  themselves  out  of  the  Act  in  the  sense  that 
they  should  acquire  no  rights  under  the  Act.      It  is  another 
question  altogether  when  the  parties  come  to  an  agreement  as  to 
a  right  to  compensation  which  has  accrued  under  the  Act.     In 
my  opinion  there  is  nothing  to  interfere  with  the  liberty  of  work- 
men  or   employers  to  compromise  that  right  in  any  way  they 
think  fit.     I  entirely  assent  to  the  general  observations  of  my 
learned  brother  the  Chief  Justice  that  the  ordinary  right  of  men 
to   manage  their  own  affairs  cannot  be  taken  away  except  by 
express  enactment  or  the  necessary  intendment  of  the  words  of  & 
Statute.     I  do  not  think  the  Act  has  either  expressly  or  impliedly 
placed  any  restriction  upon  the  making  of  such  an  agreement, 
and  if  in  other  respects  the  agreement  were  valid,   there   was 
nothing  to  prevent  the  plaintiff  from  agreeing  to  receive  a  certain 
sum  of  money  or  some  other  consideration  or  benefit  in  accord  and 
satisfaction  of  his  claim.     But  when  one  looks  at  the  aorreement 
itself  it  is  clear  that  it  is  invalid  on  another  ground.     One  of  the 
first  principles  of  the  law  of  contract  is  that  every  contract  must 
be  supported  by  a  valid  consideration.     On  the  face  of  the  contract 
a  consideration  is  stated,  precise  and  definite.     It  is  the  payment  of 
£1 17s.  lid.  by  the  defendant  company  to  the  plaintiffl     For  that 
payment  the  plaintiff  purports  to  give  up  and  relinquish  all  claims 
of  any  kind  against  the  defendant  company  in  respect  of  tlie  acci- 
dent.    But  that  £1  I7s.  lid.  was  money,  which,  in  the  sense  I  shall 
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explain,  belonged  to  the  plaintiff  already.     He  was  entitled  to  it  H-  ^-  ^'  ^• 
under  sub-see.  2  of  the  conditions  annexed  to  the  Act.     He  had       ^^^ 
suffered  serious  injury  by  the  accident,  sufficient  time  had  elapsed  to  thk  Great 
entitle  him  to  payment  of  some  amount,  the  maximum  being  £1 17s. 
lid.     It  only  remained  to  fix  the  exact  amount.     There  is  clear 
evidence  that  the  exact  amount  had  been  fixed  by  the  company's 
representative,  and  assented  to  by  the  plaintiff  before  the  signing 
of  the  alleged  agreement  of  compromise.  So  that,  before  the  alleged 
agreement   of  compromise  was  made,  the  plaintiff  had  become 
entitled  to  be  paid  that  £1  17s.  lid.  88  compensation  under  the  Act. 
The  Local  Court  specially  find  that  the  plaintiff  was  entitled  to 
payment  of  this  amount  in  respect  of  weekly  payments  under  the 
Statute.     The  evidence  upon  which  they  came  to  that  conclusion 
is  worth  stating.     The  plaintiff  himself  first  gave  evidence  on 
the  point.      Tom  Brown,  the  defendant's  metallurgist,  was  his 
immediate  superior,  and  there  is  abundant  evidence  that  he  had 
authority   to  fix   the   amount  of   weekly   payments.     He   had 
authority  to  employ  the  plaintiff  and  he  fixed  his  weekly  wages. 
Speaking  of  Brown  the  plaintiff  says :  "  Brown  told  me  to  see  a 
doctor  and  get  a  certificate.     After  seeing  the  doctor  I  went  back 
to  the  mine  and  gave  the  certificate  to  Tom  Brown.     Tom  Brown 
read  the  certificate  and  told  me  to  take  it  to  the  office  and  get  my 
first  week's  pay  which  was  due  to  me  for  getting  hurt."    Coming 
to  the  evidence  of  Brown  himself  we  find  he  says  :  "  I  told  him 
to  see  a  doctor  and  get  a  certificate,  to  put  it  in  the  office  and 
he  could  get  half  pay  for  being  off.     After  fourteen  days  after 
accident  the  rules  provide  he  can  get  half  pay.      He  started  as 
watchman  then,  and  on  the  2nd  of  June,  or  between  that  time 
and  the  2nd  of  June  the  applicant  was  entitled  to  one  half  week's 
pay."  Lynch,  the  accountant,  who  made  out  the  receipt  or  alleged 
agreement  of  release,  but  who  apparently  had  no  instructions  to 
draw  out  the  document  in  the  form  in  which  it  was  drawn  out, 
said, "  I  explained  to  Sheehan  that  he  was  going  back  to  work 
and  was  to  get  no  more  on  account  of  the  accident.     I  knew  he 
was  entitled  to  £1  17s.  lid."     Following  all  that  evidence  the 
Local  Court  found  specially     .     .     .     that  the  plaintiff  received 
from  the  company's  accountant  the  sum  of  £1  17s.  lid.,  in  pay- 
ment of  half  earnings,  admittedly  due  to  him  as  accident  pay 


196 


HIGH   COURT 


[1^ 


H.  C.  OF  A.  under  the  Workers*  Compensation  Act     To  my  mind  it  ispe> 

^        fectly  clear  that  he  was  entitled  to  that  £1  17s.  lid.  before  tk| 

The  Great  alleged  agreement  of  compromise  was  made,  and  therefore  it  cooU: 

^LiDA-raiT  ^^^  ^^^^*™  *  consideration  for  any  new  promise ;  that  being  so,  tte 

L'n>.        £1  17s.  lid.  was  not  a  consideration  at  all.     There  vff^as  therefore- 

Shekhan.     no  consideration  to  support  the  agreement,  and  it-has  thereforena 

validity  either  as  an  agreement  ousting  the  jurisdiction  of  the 

Court,  or  as  a  compromise  or  accord  and  satisfaction  of  the  pkm- 

tiff's  claim.      The  only  way  of  doing  justice  is  to  send  the  case 

back  to  the  Local  Court.     I  therefore  agree  with  the  oonclusi(Hi 

of  the  Supreme  Court,  although  for  different  reasons  from  those 

on  which  their  conclusion  was  based,  that  the  matter  must  be 

remitted  to  the  Local  Court  for  decision. 


O'Oonnor  J. 


Appeal  dismissed  with  costs. 

Solicitors,  for  appellants,  Stawell  &  Coivle. 
Solicitors,  for  respondents,  Martin  &  Phillips. 
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The  definition  of  *'  insurance  company"  in  sec.  2  of  the  Fire  Brigadt^  Act  H.  C.  of  A. 
1890  (Vict. ),  includes  every  person  or  company  who  or  which  carries  on  the         1905. 
business  of  fire  insurance  or  who  or  which  carries  on  some  business  other  than  ' 

that  of  fire  insurance  and,  as  an  incident  to  contracts  made  by  it,  for  con-  ^^^  ^^^' 

sideratiim  indemnifies  against  loss  or  damage  by  fire  property  on  land.  ^yp  "Lm 

Insurance 
Hdd,  that  a  marine  insurance  company  which  issued  slips  annexed  to  its  Oo. 

policies  by  which  it  insured  the  goods  the  subject  of  those  pob'cies  against  fire  v. 

while  on  land  before  shipment  ur  after  discharge  during  transit  from  or  to  the  ^^^^  Foreign 

shippers'  warehouses  to  or  from  the  ship,  or  while  lying  temporarily  in  such    Marine  In- 

warehouses,  was  an  **  insurance  company  "  within  the  meaning  of  sec.  2  of  surancb  uo. 

that  Act,  and  wa8  liable  to  contribute  to  the  expenses  of  the  Fire  Brigades         

Boards  under  sec.  42  thereof. 

Decision  of  the  Full  Court  The  Yorkshire  Fire  and  L\fe  Insurance  Co.  v. 
The  BrUish  and  Foreign  Marine  Inmrance  Co.  Ltd.,  (1905)  V.L.R.,  503 ;  27 
AL.T.,  99,  reversed. 

The  mere  fact  that  a  marine  policy  insures  against  the  risk  of  fire  the  hulls 
of  ships  while  moored  to  wharves  in  the  Port  of  Melbourne  and  goods  and 
merchandise  therein,  does  not  render  a  company  issuing  such  a  policy  liable 
to  oontribnte  to  the  Metropolitan  Fire  Brigades  Board  under  sec.  42  of  the  Act. 

Where  the  premiums  for  marine  policies  cover  also  the  fire  risks  on  land 
to  which  the  slips  apply  as  above  described,  and  the  goods  the  subject  of  the 
policies  are,  for  a  short  period  during  the  currency  of  such  fire  risks,  in  a 
Fire  Brigades  District,  the  company  issuing  such  slips  is  liable  to  contribute 
to  the  Fire  Brigades  Board  of  that  district  in  respect  of  so  much  of  the  gross 
premiums  received  by  it,  being  in  respect  of  the  property  in  question,  as  is 
proportional  to  the  extent  of  the  land  risk  while  the  property  is  within  the 
district  of  that  Board,  as  compared  with  the  extent  of  the  marine  risk  together 
with  any  other  risk  covered  by  the  slips,  regard  being  had  to  the  average 
premiums  asked  by  fire  insurance  companies  undertaking  fire  risks  only  for 
smUar  protection. 

Appeal  from  the  Full  Court. 

In  an  action  brought  by  The  Yorkshire  Fire  and  Life  Insurance 
Co.  against  The  British  and  Foreign  Marine  Insurance  Co.  Ltd., 
Md  The  Metropolitan  Fire  Brigades  Board,  the  following  special 
CMe  was  stated  by  consent  of  the  parties,  that  is  to  say: — 

1.  This  is  an  action  brought  by  the  plaintiflf  on  behalf  of  itself 
and  all  other  insurance  companies  which  have  been  assessed  in 
aspect  of  the  contribution  of  insurance  companies  under  the 
fin  Brigades  Acta  in  the  years  1903  and  1904  respectively 
against  the  defendant,  The  British  and  Foreign  Marine  Insurance 
Company  Limited  (hereinafter  referred  to  as  the  defendant  com- 
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H.  C.  OF  A.  pany) — the  defendant,  The  Metropolitan   Fire   Brigades  Board 
(hereinafter  referred  to  as  the  defendant  Board)  being  a  nominAl 
The  York-   defendant — for  a  declaration  that  the  defendant  company  is  liftble  . 
^AioTl^ra^   to  contribute  to  the  contribution  of  insurance   companies  pnr- 

Insurancb    suant  to  the  Fire  Brigades  Acts  and  for  a  declaration  that  the 
Co.  , 

V.  defendant  company  is  bound  to  indemnify  or  recoup  the  plaintiff 

The  RuTTmn  <» 

AND  FoBEioN  ^^^  ^^^^  ^^  ^^^  othcr  iusurancc  companies  on  behalf  of  whom  it 
Marine  In-  g^^g  ^  proportionate  amount  of  the  defendant  company's  contri- 
Ltd.        bution  in  respect  of  the  years  1903  and  1904  respectively. 

2.  Before  the  Slst  days  of  January  in  the  years  1903  and  1904 
respectively,  the  defendant  Board,  in  accordance  with  the  pro- 
visions of  the  Fire  Brigades  Act  1890,  No.  1200,  as  amended  by 
the  Fire  Brigades  Act  1891,  No.  1207  (which  Acts  are  hereinafter 
referred  to  as  the  Fii^e  Brigades  Acts),  duly  prepared  estimates  of 
the  probable  expenditure  which  was  necessary  to  be  incurred  in  the 
execution  of  the  Fire  Brigades  Acts  within  the  metropolitan 
district  during  the  said  respective  years  1903  and  1904,  and  the 
said  estimates  were  respectively  duly  approved  of  by  the  Governor- 
in-Council  and  were  respectively  within  the  limit  fixed  by  the 
Minister  administering  the  Fire  Bmgades  Acts. 

3.  The  plaintiff  and  the  other  companies  on  behalf  of  whom  it 
sues  before  the  28th  day  of  February  in  the  years  1903  and  1904 
respectively  duly  transmitted  to  the  defendant  Board  returns 
showing  the  total  amount  of  the  premiums  received  by  the  plain- 
tiff and  the  said  other  companies  during  the  years  1902  and  1903 
respectively  in  respect  of  property  situated  within  the  said 
metropolitan  district  insured  from  fire  by  the  plaintiff  and  the 
said  other  companies. 

4.  The  plaintiff  and  the  said  other  companies  on  behalf  of 
whom  it  sues  duly  contributed  and  paid  to  the  defendant  Board, 
towards  the  said  estimated  annual  expenditure  for  the  years  1903 
and  1904  respectively,  the  whole  of  the  proportion  of  the  contri- 
bution of  insurance  companies  liable  for  such  contribution  under 
the  provisions  of  the  Fire  Brigades  Acts  for  each  of  the  said 
years  in  respect  of  property  within  the  said  metropolitan  district 
insured  from  fire  by  the  plaintiff  and  the  said  other  companies. 

5.  In  the  years  1902  and  1903  respectively,  and  at  all  times 
material  to  this  action  prior   thereto,  the   defendant   company 
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anted  policies  of  insurance  both  within  the  State  of  Victoria  H.  C.  of  a. 

id  in  the  other  States  of  the  Commonwealth  other  than  the  ^^\ 

»te  of  Western  Australia  in  consideration  of  premiums  paid  the  York- 

terefor  in  the  form  annexed  hereto  and  marked  A.     In  some  ^^J^^iSe^ 

068  the  defendant  company  issued  policies  of  insurance  in  the  Insurance 

ad  form  with  slips  in   the  forms  B,  C  and  D  or  B,  C.  or  D  i?. 

The  British 

inexed  hereto,  attached  to  such  policies.  and  Foreign 

6.  The  property  which  formed  the  subject  matter  of  insurance  g^^f^,^^  qJ,' 
f  the  said  policies  with  or  without  such  slips  or  either  of  them        Ltd. 
ttached  thereto  respectively  mentioned  in  the  preceding  para- 
raph  comprised  the  following : — 

(a)  Groods  and  merchandise  which  were  within  the  said 
metropolitan  district  at  the  time  the  said  policies  in 
respect  thereof  were  taken  out,  being  sometimes  lying 
in  warehouses  or  other  places,  sometimes  at  railway  or 
customs  sheds  or  upon  wharves,  and  which  continued 
temporarily  in  some  such  place  until  they  were  de- 
spatched out  of  the  colony  of  Victoria. 
(6)  Goods  and  merchandise  which  were  not  within  the  said 
metropolitan  district  at  the  time  the  said  policies  in 
respect  thereof  were  taken  out  but  which  afterwards 
during  the  continuance  of  the  said  policies  respectively 
came  into  the  said  district  whether  by  ship  or  otherwise, 
and  were  temporarily  at  warehouses  or  other  places, 
customs  or  railway  sheds,  or  upon  wharves  while  in 
transit  from  the  place  of  production  of  such  goods  to 
the  place  of  final  delivery  thereof. 

(c)  Goods  and  merchandise   on   board   vessels   temporarily 

moored  to  wharves  within  the  Port  of  Melbourne,  some 
awaiting  delivery  to  consignees  and  some  despatch  upon 
a  voyage. 

(d)  Halls  of  vessels  temporarily  moored  to  wharves  within 

the  Port  of  Melbourne,  some  having  arrived  from  a 

voyage,  and  some  awaiting  despatch  upon  a  voyage. 

7.  The  defendant  company  did  not  transmit  to  the  defendant 

Bowd  before  the  28th  days  of  February  in  the  years  1903  and 

1904  respectively,  or  at  all,  returns  showing  the  total  amount  of 

tte  premiums  received  by  or  due  to  it  during  the  years  1902  and 
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H.  C.  orA.  1903  respectively  in  respect  of  the  said  property  insured  as 
^__^  described  in  paragraph  6  hereof,  and  the  defendant  company 
Ths  York-  contends  that  it  is  not  required  by  the  Fire  Brigades  Acts  to 
^^vDLm  ^^^^^^^^  ^  ^^®  defendant  Board  the  said  returns  or  any  returns. 
Insurance    in  respect  of  such  or  similar  property  so  insured,  and  does  not 

V.  intend  to  send  returns  in  respect  of  similar  business  transacted 

The  British  ,      -j.  •     i.u    r   i. 
AND  Foreign  by  it  m  the  future. 

Marine  In-       ^   ffj^  defendant  company  has  not  contributed  or  paid  to  the 

dURANCK  v/0« 

Ltd.  defendant  Board  towards  the  said  estimated  annual  expenditure 
for  the  years  1903  and  1904  respectively  any  proportion  of  the 
contribution  of  the  whole  of  the  insurance  companies  liable  for 
such  contribution  for  each  of  the  said  years  in  respect  of  the 
premiums  received  by  it  under  the  policies  with  or  without  such 
slips  or  either  of  them  attached  thereto  issued  by  the  defendant 
company  on  the  said  property  described  in  paragraph  6  hereof, 
and  claims  that  it  is  not  liable  to  contribute  to  the  expenditure  of 
the  defendant  Board  in  respect  thereof,  and  does  not  intend  to 
make  any  contribution  in  respect  of  premiums  received  by  it  upon 
similar  business  transacted  by  it  in  the  future. 

The  questions  submitted  for  the  opinion  of  the  Court  are  : — 

1.  Whether  upon  the  facts  stated  the  defendant  company  is 
liable  to  contribute  towards  the  annual  expenditure  of  the 
defendant  Board  in  respect  of  any,  and  which,  of  the  premiums 
mentioned  in  paragraphs  5,  6  and  7  hereof  ? 

2.  If  yea,  in  respect  of  what  proportion  (i.e.,  the  whole  or  some 
and  what  part  thereof)  of  such  premiums  is  it  liable  to  contribute  ? 

3.  Is  the  defendant  company  liable  to  recoup  or  reimburse  the 
plaintiff  and  the  other  companies  on  behalf  of  which  it  sues  a  pro- 
portionate amount  of  the  defendant  company's  contribution  in 
respect  of  the  years  1903  and  1904  respectively  ? 

If  the  answer  to  the  said  question  No.  1  is  in  the  affirmative, 
judgment  shall  be  entered  for  the  plaintiff  with  costs  against  the 
defendant  company,  and  if  the  answer  to  question  No.  3  is  in  the 
affirmative,  an  order  shall  be  made  for  such  accounts  and  inquiries 
or  other  consequential  relief  as  to  the  Court  may  appear  just  If 
the  answer  to  question  No.  1  is  in  the  negative,  judgment  shall 
be  entered  for  the  defendant  company  with  costs.  The  Court  to 
make  such  order  as  to  the  costs  of  the  defendant  Board  as  to  it 
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may  seem  fit,  the  defendant,  The  British  and  Foreign  Marine  H-  C.  op  a. 
Insurance  Company  Limited  not  to  be  taken,  however,  to  admit 

that  the  defendant  Board  is 'entitled  to  any  costs,  and  reserving  The  York- 

its  right  to  contest  the  same.  ^an^^I^fe" 

The  policy  exhibit  A,  was  a  policy  of  marine  insurance  in  the  Insubanck 

ordinary  form,  containing  the  following  provisions  inter  alia  : —  »• 

t  HE  l5aITISn 

"  And  the  company  promises  and  agrees  that   the   insurance  and  Foruok 
aforesaid  shall  commence  upon  the  said  goods  and  merchandise  surance  Co. 

from  the  time  when  the  goods  or  merchandise  shall  be  laden  on        \ 

board  the  said  ship  .  .  .  and  continue  until  the  said  goods 
and  merchandise  be  discharged  and  safely  landed  at  as  above. 
.  .  .  And  touching  the  adventures  and  perils  which  the  said 
company  is  contented  to  bear  and  does  take  upon  itself  in  the 
voyage  so  insured  as  aforesaid,  they  are  of  the  seas  men-of-war, 
fire,"  &C. 

Exhibit  B,  headed  "  Fire  Risk — Intercolonial  and  Coastal,"  was 
as  follows : — 

"Including  the  risk  of  lire  from  time  of  leaving  warehouse 
at  port  of  shipment  during  transit  whilst  at  wharf  or  wharves  or 
jetties  until  expiry  of  three  days  after  discharge  or  until  arrival 
at  warehouse  at  port  of  destination  in  which  the  interest  is  to  be 
stored  whichever  may  first  occur  but  if  any  property  included 
herein  shall  at  the  time  of  loss  or  damage  be  covered  by  a  fire 
policy  protecting  it  specially  against  fire  or  which  would  so 
protect  it  in  the  absence  of  a  marine  policy  this  policy  shall  not 
insure  the  same  except  only  as  regards  any  excess  of  value 
beyond  the  amount  of  such  insurance.'' 

Exhibit  C,  headed  '*Fire  Risk,  Warehouse  to  Warehouse — 
Outward,"  was  as  follows : — 

"  Including  the  risk  of  fire  from  time  of  leaving  supplier's 
warehouse  during  transit  to  port  of  export  and  until  shipped,  also 
risk  of  fire  from  vessel  or  lighter's  side  at  port  of  discharge  until 
the  interest  is  deposited  in  a  bond  or  in  public  freestore  or  in  a 
warehouse  of  the  consignees,  but  if  any  property  included  herein 
shall  at  the  time  of  any  loss  or  damage  be  covered  by  a  fire  policy 
protecting  it  specially  against  fire  or  which  would  so  protect  it  in 
the  absence  of  a  marine  policy,  this  policy  shall  not  insure  the 
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H.  C.  OF  A.  same  except  only  as  regards  any  excess  of  value  beyond  the 

'        amount  of  such  insurance." 
The  York-        Exhibit  D  was  a  follows  : — 

^and\ife*^       "  Covering  risks  in  auctioneers'  stores  from  time  of  purchase 
Insurance   ^nd  whilst  in  transit  direct  to  ship  provided  interest  be  at  risk  of 
r.  insured." 

AND  FoRKiGN      Thc  Full  Court  answered  the  first  question  asked  by  the  special 
8URANCE  Co   ^^^  ^y  ®*y^^^  ^^^^  ^^^  defendant  company  was  not  liable  to 
Ltd.        contribute   towards   the  annual   expenditure  of  the  defendant 
Board  in  respect  of  any  of  the  premiums  mentioned  in  paragraphs 
6,  6,  and  7  thereof :  The  Yorkshire  Fire  and  Life  Insurance  Co. 
V.  Tlie  British  and  Foreign  Marine  Insurance  Co.  Ltd.  (1). 
From  this  decision  the  plaintiff  company  now  appealed. 

Issacs  A.G.and  Mitchell  K.C.(with  them  EnAjland),ior  the  appel- 
lant company.  The  defendant  company  is  within  the  definition 
of  "  insurance  company  "  in  sec.  2  of  the  Fire  Brigades  Act  1890. 
The  use  of  the  word  "  includes  "  is  primd  facie  for  the  purpose  of 
enlarging  the  meaning  of  "  insurance  company  " :  Ex  parte  Fer- 
guson and  Hutchinson  (2)  ;  Nutter  v.  AccHngton  Local  Board 
of  Health  (3) ;  Dilworth  v.  Commissioners  of  Stamjps  (4).  The 
definition  is  divisible  into  two  parts  :  (a)  any  person  &c.,  carrying 
on  the  business  of  fire  insurance ;  (6)  any  person  &c.  granting  for 
consideration  indemnity  against  loss  or  damage  by  fire  whether 
by  itself  or  in  conjunction  with  any  contract  other  than  that  of 
insurance.  The  word  "  insurance  "  where  last  used,  must  mean 
"  fire  insurance,"  which  is  the  only  insurance  spoken  of,  and  the 
word  "  itself  "  must  refer  to  the  contract  of  granting  indemnity. 
The  defendant  company  is  on  the  facts  within  (a),  or,  if  not,  it  is 
at  any  rate  a  company  which  grants  for  consideration  indemnity 
against  loss  or  damage  by  fire  in  conjunction  with  a  contract  other 
than  fire  insurance,  i.e.,  marine  insurance,  and  is  within  (6). 
That  being  so,  the  defendant  company  is  made  liable  to  contribute 
under  sec.  42.  According  to  the  judgment  of  the  Full  Court  the 
property  insured,  in  respect  of  which  companies  are  liable  to  con- 
tribute, must  be  permanently  situated  within  one  district.     That 

(1)  (1905)  V.L.R.,  503;  27  A.L.T.,39.  (3)  4  Q.B.D.,  376. 

(2)  L.R.  6  Q.B.,  280.  (4)  (1899)  A.C..  99. 
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18  not  the  meaning  of  the  words  "  property  situated  within  "  a  H.  C.  of  a. 
listrict  If  the  property  is  at  any  time  during  the  continuance  v_^ 
of  the  fire  risk,  situated  within  the  district,  that  is  sufficient.  The  York- 
Bee  68,  which  provides  that  the  owners  of  uninsured  houses  or  ®^™lifk^ 
goods  damaged  by  fire  shall  pay  the  expenses  incurred  by  the  Insuranck 
Fire  Brigades  Boards  in  saving  them  from  destruction,  makes  no  v. 

Tmk  British 

guch  provision  as  to  uninsured  goods  in  insured  premises.    The  ^^p  Foreign 
result  of  the  interpretation  given  by  the  Supreme  Court  to  the  ^^^g  (fj 
Act  would  be  to  relieve  such  goods  from  contribution  altogether        I^d- 
even  if  they  were  covered  by  one  of  these  slips. 

[Griffith  C.J. — In  view  of  the  provision  in  sec  45  for  the 
penalties  for  neglect  to  make  the  returns  thereby  required  or  for 
making  false  returns,  does  this  action  lie  ?] 

The  rule  that  an  action  will  not  lie  where  a  remedy  is  provided 
by  an  Act  for  breaches  of  it,  only  applies  where  the  intention  of 
the  legislature  is  apparent  to  so  restrict  the  remedy.  Here  no  such 
intention  can  be  gathered.  If  a  fire  insurance  company  made 
contracts  covering  the  risk  which  is  covered  by  the  slips,  they 
wonid  be  liable  to  contribution  in  respect  of  those  contracts. 
There  is  no  reason  why  other  companies,  who  make  such  contracts, 
should  be  exempted  from  contribution. 

Ihiffy  E.C.  and  Goldamith,  for  the  respondent  company.     The 
defendant  company  does  not  come  within  the  definition  of  "  in- 
sorance  company.''      When  the  Act  was    passed    there    were 
oompanies  carrying  on  business  of  fire  insurance  solely.     There 
were  also  companies  carrying  on  two  or  more  distinct  businesses, 
e.^,  fire  and  life  insurance,  or  fire  and  marine  insurance.     Further 
there  were  companies  carrying  on  the  business  of  marine  insur- 
ance only,  but  which  in  the  course  of  that  business  took  fire  risks 
ontside  those   usually   taken   by  marine  insurance  companies. 
Praetically  all  the  property  insured  by  companies  of  the  first  two 
eiasBes  would  be  stationary,  while  that  included  in  the  fire  risks 
taken  by  oompanies  of  the  third  class  would  consist  of  goods  or 
merchandise  either  in   course   of  transit  to   or  from  ships,  or 
remaining  for  a  few  days  at  warehousea     The  object  of  the  Act 
was  that  those  companies,  which  insured  property  permanently 
within  the  districts,  should  contribute  to  the  expenses  of  the 
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H.  C.  OF  A.  Boards,  and  to  let  other  property  contribute  when  helped  by  the 

1005  .  .  - 

_i  fire  brigades :  see  see.  68.     The  definition  of  "  insurance  company' 

The  York-  is  exclusive,  that  is  to  say,  the  word  '"includes"  means  "includeg 

®^^j^^  the  things  specifically  mentioned   and  nothing  else/'     Marine 

Insubancb  insurance  may  include  other  things  than  insuring  against  sea 

V.  risks :  Imperial  Marine  Insurance  Co,  v.  Fire  Insurance  Cor-  ^ 

TsTK  British 

AND  FoRBiGN  P^^^^^'i^^  Ltd.  (1) ",  Nelson  v.  Empress  Assurance  Corporation 
s^^oeCo.  ^^'  (^) '  ^ardi?!^  V.  BusseU  (3);  Davies  v.  National  Fire  and 
Ijtd.  Marine  In.su/rance  Co.  of  New  Zealand  (4) ;  Rodocanachi  v. 
Elliott  (5);.  Flint  v.  Barnard  (6);  Goldsmiths*  CompaTiy  v. 
Wyatt  (7).  So  that,  in  issuing  these  slips,  the  defendant  com- 
pany is  carrying  on  marine  insurance  and  not  fire  insurance. 
That  is  an  inference  which  a  jury  might  draw,  and  the  Court  may 
draw  it.  RvZes  of  the  Supreme  Court  1884,  Order  XXXIV.,  r.  1. 
The  words  "  other  than  that  of  insurance "  at  the  end  of  the 
definition  mean  what  they  say,  viz.,  other  than  that  of  any  kind 
of  insurcmce,  whether  it  be  marine,  life,  or  accident  Read  in 
that  way  the  definition  does  not  cover  a  company  which  carries 
on  the  business  of  marine  insurance,  and,  as  incidental  to  that 
business,  indemnifies  against  the  risk  of  fire  on  land.  Even  if  the 
defendant  company  is  within  the  definition,  it  is  not  liable  to 
contribute.  Under  sec.  45  the  returns  have  to  set  out  the  gross 
premium&  Unless  it  is  proved  that  this  company  charges 
premiums  for  the  risks  covered  by  the  slips,  it  cannot  make  a 
return  in  respect  of  them.  Even  if  it  be  said  that  a  portion  of 
the  premium  paid  for  a  marine  policy  is  attributable  to  the  risk 
covered  by  the  slips  attached  thereto,  there  is  no  provision  in  the 
Act  for  apportionment  of  premiums,  and  it  would  be  unreasonable 
to  interpret  the  Act  so  as  to  make  this  company  contribute  in 
respect  of  the  gross  premiums  received  for  marine  policies.  The 
word  "  situated  "  in  sec.  42  connotes  permanence  of  locality  within 
a  Fire  Brigades  District  The  Act  does  not  cover  the  whole  scape 
of  fire  insurance,  for  it  makes  no  provision  as  to  insured  goods  in 
transit  and  passing  through  several  districts. 

(1)  4  C.P.D..  166.  (5)  L.R.  8  C.P.,  649;  L.R.  9  C.P.,518. 

(2)  (1905)  2  K.B.,  281.  (6)  22  Q.B.D.,  90. 

(3)  (1905)  2  K.B.,  83.  (7)  (1905)  2  K.B.,  586. 

(4)  (1891)  A.C.,  485. 
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Imac8  in  reply.     The  only  effect  of  the  cases  referred  to  is  that  H.  0.  o»  A 
by  usage  or  special  words  a  marine  policy  may  cover  risks  other 

than   purely  maritime  risks.     They   have   no   bearing  on    the  thkTork- 

question  whether  this  company  carries  on  the  business  of  fire  ^^™Lff^ 

insurance  within  the  meaning  of  the  Act.     The  test  is  to  look  at  Instoanctb 
the  contract  and  see  what  is  the  risk  the  company  undertakes.  v. 

.  M  .     Thr  British 

If  it  undertakes  the  risk  of  paying  for  the  property  if  it  is  ^^.j,  fobbion 
damaged  or  destroyed  while  within  a  particular  Fire  Brigades  Marine  In. 
District,  it  is  within  the  Act  Ltd. 

Ctvr  adv,  vnlt 

Griffith  C.J.  This  was  an  action  brought  by  the  plaintiff*  com- 
pany suing  on  behalf  of  itself  and  all  other  insurance  companies, 
which  had  been  assessed  in  respect  of  the  contribution  of  insurance 
companies  under  the  Fire  Brigade  Acts,  against  the  defendants 
The  British  and  Foreign  Marine  Insurance  Company  and  The 
Metropolitan  Fire  Brigades  Board,  asking  for  the  determination 
of  certain  questions  as  to  the  liability  of  the  defendant  company 
to  oontribate  to  the  annual  expenditure  of  The  Metropolitan  Fire 
Brigades  Board.  By  the  Fire  Brigades  Act  1890  provision  is 
made  for  defraying  the  expenses  of  the  Board  by  a  fund  which 
is  raised  in  part  by  contributions  from  the  various  companies 
insuring  from  loss  by  fire  property  within  the  metropolitan  district. 
Those  companies  contribute  in  proportion  to  the  gross  amount  of 
the  premiums  received  by  them  in  respect  of  property  situated 
m  the  metropolitan  district  and  insured  by  them.  The  main 
qnestions  in  the  present  case  are  whether  the  defendant  company 
is  liable  to  contribute  to  the  fund,  and,  incidentally,  if  so,  how 
its  contribution  is  to  be  calculated.  The  defendant  company  is  a 
nuurine  insurance  company,  issuing  marine  insurance  policies  in 
the  ordinary  way.  By  the  policies  in  common  use  by  that  com- 
pany it  agrees  that  the  insurance  shall  commence  upon  the  goods 
and  merchandise  from  the  time  when  the  goods  and  merchandise 
shall  be  laden  on  board  the  ship,  and  continue  until  the  goods 
and  merchandise  be  discharged  and  safely  landed.  So  that  the 
marine  risk  begins  when  the  goods  are  put  on  board  ship,  and 
continues  until  they  are  discharged.  But  the  company  has  latterly 
been  in  the  habit  of  attaching  to  the  policies  slips  covering  fire 


206  HIGH   COURT  [1906. 

H.  0.  OF  A.  risks  upon  the  goods  the  subject  of  marine  policies,  either  before 

^^^  shipment  of  the  goods  or  after  they  are  discharged.     The  slips 

Thk  York-  issued  are  in  three  different  forms.     [His  Honor  read  the  three 

^and^I^fk'  ^^^"^s,  Exhibits  B,  C  and  D,  set  out  in  the  special  case,  and  con- 

Insurancjs  tinned].     It  is  quite  clear  from  the  terms  of  those  documents 

V.  that  the  goods  in  qnestion  are  insured  against  fire  while  on  land, 

AND^FoRKiGN  *s  wcU  OS  insured  by  the  marine  policies  against  fire  while  afloat. 

Marine  In-  j^  jg  stated  in  the  special  case  that  the  property  which  formed 

SvRA ^ i/B  v/O.  _ 

Ltd.  the  subject-matter  of  the  policies  in  respect  of  which  the  plaintiff 
Grifflch  C.J.  claimed  that  the  defendant  company  was  liable  to  contribute  is 
comprised  in  four  categories.  [His  Honor  read  the  four  sub- 
paragraphs (a)  (6)  (c)  and  (d)  of  paragraph  6  of  the  special  case 
and  continued].  With  respect  to  the  last  two,  it  is  quite  clear 
that  the  fire  risk  on  the  property  included  in  them  is  covered  by 
the  marine  policies,  and  the  Attorney-General  did  not  press  the 
claim  on  behalf  of  the  plaintiff  that  the  defendant  company  should 
be  liable  in  respect  of  them.  We  are  therefore  not  concerned 
with  them.  I  confine  myself  to  the  first  two  classes  of  goods. 
Those  are  all  goods  on  land  and  in  the  metropolitan  district  at 
the  time  when  they  are  covered  by  the  contract  of  indemnity 
against  fire  contained  in  the  slips.  The  question  is  whether  the 
defendant  company  comes  within  the  Act,  that  is,  is  this  com- 
pany an  insurance  company  for  the  purpose  of  contribution  ?  To 
determine  that  questions  it  is  necessary  to  have  recourse  to  the 
provisions  of  the  Act. 

Apart  from  any  argument  derived  from  the  specific  language 
of  the  Act,  it  is  obvious  that  this  defendant  company  carries  on 
the  business  of  fire  insurance,  that  is,  it  carries  on  the  busine-ss 
of  insuring  from  loss  by  fire  property  on  land.  That  is  prima 
facie,  not  marine  insurance.  The  Act  is  called  "  an  Act  to  make 
better  provision  for  the  protection  of  life  and  property  from  fire 
and  for  other  purposes."  The  whole  scope  of  the  Act  is  to  deal 
with  protection  against  fire.  The  interpretation  clause,  sec.  2, 
defines  the  term  "  insurance  company."  It  says : — "  Insurance 
company  includes  any  person  or  persons  incorporate  or  unincor- 
porate  earring  on  the  business  of  tire  insurance  or  of  granting  for 
consideration  indemnity  in  whole  or  in  part  against  loss  or  damage 
by  fire  whether  by  itself  or  in  conjunction  with  any   contract 
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ither  than  that  of  insurance."     Primd  facie,  then,  this  company  H-  C.  of  A. 

tails  within  the  definition  of  a  fire  insurance  company.     The  Act 

evidently  does  not  deal  with  companies  which  are  not  fire  insur-  y^f^  York- 

Mice  companies.     It  is  said  that  this  definition  is  exclusive  or  ^^™j[^pg" 

eomprehensive,  and  that  a  company  must  fall  within  the  words  Insurance 

of  the  definition  in  order  to  be  afiected  by  the  Act.     In  one  sense  v. 

that  is  true.     It  does  not  include  a  company  which  only  carries  a^^Forkiqn 

on  the  business  of  life  insurance.   But  it  is  immaterial  whether   Marine  In- 
surance Co. 

it  does  or  does  not  include  other  companies  than  those  described        Ltd. 

if  in  fact  they  accept  premiums  for  fire  insurance.     So  it  is  un-    Griffith  c.j. 

necessary  to  consider  in  what  sense  those  words  are  exclusive  or 

comprehensive. 

But  reliance  is  placed  on  the  particular  words  of  the  definition. 

It  says : — "  Insurance  company  includes  any  person  or  persons 

incorporate  or  unincorporate  carrying  on  the  business  of  fire 
insurance."    Stopping  there,  the  defendant  company  is  clearly 
within  the  definition.     It  is  an  incorporated  body  carrying  on  the 
business  of  fire  insurance.     It  is  said  that  you  cannot  stop  there. 
In  the  first  place  I  think  you  can.     That  part  of  the  sentence  is 
complete  in  itself,  and  is  sufficient  to  show  that  the  defendant 
company  falls  within  the  Act.     But  it  is  said  another  construction 
is  open  which  is  raised  by  the  following  words  :  "  or  of  granting 
for  consideration  indemnity  in  whole  or  in  part  against  loss  or 
damage  by  fire  whether  by  itself  or  in  conjunction  with  any  con- 
tract other  than  that  of  insurance."     Those  words  may  be  read 
as  an  alternative  definition  of  what  is  meant  by  persons  carry- 
ing on  the  business  of  fire  insurance,  viz.,  persons  carrying  on  the 
business  of  granting  indemnity  against  loss  by  fire  by  itself,  or 
carrying  on  some  other  business  in  conjunction  with  which  they 
incidentally  grant  indemnity  against  loss  by  fire,  although  they 
cannot  properly  be  said  to  carry  on  the  business  of  fire  insurance. 
An  instance  has  been  given  of  the  case  of  sales  of  wool  by  brokers 
where  one  of  the  conditions  of  sale  is  that  purchasers  will  be 
protected  against  the  risk  of  fire  for  a  limited  time  while  the 
goods  remain  in   the  warehouse  of  the  broker.     Possibly   the 
definition  was  intended  to  cover  such  a  case.     Possibly  it  was 
intended  to  cover  the  case  of  carriers  who,  as  an  incident  of  their 
bosbees,  expressly  agree  to  indemnify  against  loss  by  fire. 
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H.  C.  OF  A.       But  it  is  contended  that  the  words  "  whether  by  itself  or  in 
conjunction  with  any  contract  other  than  that  of  insurance," 


The  York-   s^so  exclusive,  and  that,  if  a  company  carries  on  the  business  of 
^AND^I^FK*   granting  indemnity  against   loss  by  fire   in   conjunction  with 

Insurakgb   another  business  of  insurance  other  than  fire  insurance,  it  do^ 
Co. 
V.  not  carry  on  the  business  of  fire  insurance  within  the  definition. 

asd'^Forkig^      ^t  is  doubtful  whether  the  antecedent  of  the  word  "  itself  "  is 
Marine  In-  the  word  "  business  "  or  the  word  "  contract "  which  is  implied  in 

SURANCS  Co.  '^ 

Ltd.  the  words  "  granting  for  consideration  indemnity."  If  the  ante- 
Grifflth  C.J.  cedent  is  "  business  "  then  the  clause  would  run  "  carrying  on 
business  .  .  .  whether  by  itself  or  in  conjunction  with  any 
contract  other  than  that  of  insurance," — a  very  singular  construc- 
tion. But  even  if  that  construction  be  right,  and  I  do  not  think 
it  is,  the  words  "  other  than  that  of  insurance  "  mean  other  than 
that  of  the  insurance  spoken  of  before,  i.e.  fire  insurance,  and  not 
other  than  that  of  insurance  of  an  entirely  different  kind.  So  that 
whichever  be  the  antecedent  of  the  word  "itself"  the  words  "other 
than  that  of  insurance  "  refer  only  to  that  insurance  or  indemnity 
which  has  just  been  spoken  of.  The  simple  effect  is  that,  if  « 
company  carries  on  the  business  of  granting  indemnity  against 
fire,  it  does  not  matter  if  in  the  same  contract  it  has  made  some 
stipulation  for  something  else.  The  words  are  not  exclusive  but 
inclusive,  and  mean  that  a  company  cannot  escape  from  liability 
to  contribute  merely  because,  in  conjunction  with  a  contract  of 
indemnity  against  fire,  it  makes  another  contract  of  a  different 
kind.  So  that  in  my  opinion  the  defendant  company  falls  within 
the  definition. 

But  even  so,  it  is  said  that  no  duties  are  imposed  upon  the 
defendant  company  when  regard  is  had  to  the  other  provisions  of 
the  Act.  Jt  is  also  said  that  those  other  provisions  may  throw 
light  upon  the  construction  of  the  definition  clause.  That  is  no 
doubt  correct.  Let  us  see  what  the  effect  of  those  other  provisions 
is.  The  funds  of  the  Metropolitan  Board  are  made  up  of  separate 
contributions,  one-third  of  the  estimated  annual  expenditure 
being  contributed  by  the  Treasurer  of  Victoria,  one-third  by  the 
municipalities  within  the  metropolitan  district,  and  one-third  by 
the  insurance  companies  insuring  from  fire  property  situated 
within  the  metropolitan  district  respectively.     Sec.  45  (1)  provides 
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that,  for  the  purpose  of  ascertaining  the  contribution  to  be  paid  H-  ^-  ^^  ^' 
by  each  insurance  company  every  such  company  is  to  send  in  an       ,^\ 
annual  return  showing  the  total  amount  of  the  premiums  received   thjb  Yobk- 
by  or  due  to  such  company  during  the  year  preceding  the  return   ^^^^^p^" 
in  respect  of  the  amounts  held  at  risk.     Sub-sec.  (2)  provides    Insurance 

V/O* 

that  such  premiums  are  to  be  ''the  gross  premiums  received  by  or  e. 

due  to  such  company  in  respect  of  all  property  situate  within  the  ^pj^  foreion 

metropolitan  district    .    .    .    insured  from  fire  by  such  company."  ijj^^"!,^  I?' 

Sec  46  (1)  using  slightly  different  terms,  directs  how  the  arith-        Ltd. 

metical  calculation  of  the  contribution  of  each  insurance  company    GnBith  c. j. 

is  to  be  made,  and  states  that  it  is  to  be  calculated  upon  "  the 

amount  of  the  premiums  received  by  or  due  to  such  company 

during  the  past  year  in  respect  of  risks  held  by  such  company 

on  property  situate  within  the  metropolitan  district."     It  is  said 

that  it  would  be  absurd  to  require  the  defendant  company  to 

bring  into  the  calculation  the  gross  premiums  received  for  marine 

policies  and  the  slips  attached  to  them.    I  agree,  but  it  does  not 

follow  that  it  should  not  bring  into  account  anything,  or  that,  if 

it  undertakes  an  indemnity  against  fire  on  land  in  consideration 

of  a  single  payment  which  also  covers  the  marine  risk,  it  should 

not  account  for  a  portion  of  that  money.     But  the  governing 

section  to  my  mind  is  sec.  45,  which  applies,  by  virtue  of  the 

definition  in  sec.  2,  to  cases  where  fire  insurance  is  not  the  only 

subject  matter  of  the  contract.     The  provisions  of  sec.  46  for 

calculating  the  amount  of  the  contribution  to  be  paid  by  each 

insurance  company  are  subsidiary  provisions,  and  must  be  moulded 

so  as  to  give  effect  to  the  principle  provision.      Obviously  the 

proper  basis  of  calculation  is  such  a  portion  of  the  whole  premium 

as  represents  the  consideration  that  each  company  receives  for 

granting  indemnity  against  fire.     This  is  not  in  any  way  a  forced 

construction  of  the  Act.     For  these  reasons  I  am  of  opinion  that 

the  defendant  company  is  liable  to  contribute.   The  learned  Judges 

of  the  Supreme  Court  thought  that  the  defendant  company  did 

not  carry  on  the  business  of  fire  insurance,  and  therefore  was  not 

liable  to  contribute.     I  am  unable  to  agree  with  that  conclusion. 

I  think  the  defendant  company  is  liable  to  contribute  in  both 

classes  of  cases.     The  first  question  is :— [His  Honor  read  it  and 

continued].     The  answer  is  that  the  defendant  company  is  liable 
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H.  C.  OF  A.  to  contribute  in  respect  of  premiums  received  for  the  goods  men- 

1^  tioned  in  the  first  two  categories. 

The  York-  The  second  question  is — In  respect  of  what  proportion  of  suA 

^AND^I^FE*  premiums  is  the  defendant  company  liable  to  contribute  ?     That 

Insurance  question  the  Supreme  Court  did  not  answer,  as  it  came  to  the  con- 

t7.  elusion  that  the  defendant  company  was  not  liable  to  contribute  at 

AND  Foreign  *^'-     ^^^  answer  to  that  question,  in  which  I  think  my  brethren 

Marine  In-  aorree,  is  that  the  defendant  company  is  liable  to  contribute  in 
sdranceCo.     o      '  .  . 

Ltd.  respect  of  so  much  of  the  gross  premiums  received  by  it,  being  in 
Griffith  C.J.  respect  of  the  propertj^  in  question,  as  is  proportional  to  the  extent 
of  the  land  risk  while  the  property  is  within  the  district  of  the 
Board,  as  compared  with  the  extent  of  the  marine  risk  together 
with  any  other  risk  covered  by  the  slips,  regard  being  had  to  the 
average  premiums  asked  by  fire  insurance  companies  undertaking 
fire  risks  only  for  similar  protection. 

Some  interesting  questions  arose  during  argument,  one  as  to 
whether,  in  the  case  of  goods  passing  through  several  fire  districts 
while  subject  to  the  protection  ofiered  by  the  slips,  the  defendant 
company  would  be  liable  to  contribution  in  respect  of  each  of 
those  districts.  That  is  a  matter  which  it  will  be  time  enough  to 
determine  when  it  arises.  The  amount  of  contribution  in  any 
such  case  would  probably  be  so  small  that  it  would  not  be  worth 
the  expense  of  issuing  a  writ 

There  is  a  third  question  asked,  viz.,  is  the  defendant  company 
liable  to  recoup  the  companies  on  whose  behalf  the  plaintiflT  sues, 
in  respect  of  the  years  1903  and  1904  ?  That  point  has  not  been 
argued.  If  the  question  were  answered  in  the  affirmative,  there 
would  be  very  great  difficulties  in  the  way  of  the  Court  under- 
taking the  inquiries  which  would  thereby  be  rendered  necessary. 
But  having  regard  to  sec.  42  (3),  requiring  the  payments  to  be 
made  before  a  certain  day,  to  sec.  45  (4),  imposing  a  penalty  for 
default  in  sending  in  returns  and  for  making  incorrect  or  incom- 
plete returns,  and  to  sec.  46  (2)  under  which  the  Board  is  to 
determine  the  amounts  of  the  contributions,  if  the  plaintiff 
company  thinks  it  worth  while  to  proceed  in  respect  of  past 
contributions,  possibly  the  proper  course  will  be  to  induce  the 
defendant  company  to  make  returns,  leaving  the  Board  to  enforce 
the  contributions  when  the  returns  are  made,  or  to  take  proceed- 
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ings  to  enforce  the  penalties  if  they  are  not  made.     For  these   ^-  ^-  ®'  ^' 

reasons  I  think  the  appeal  should  be  allowed,  and  the  questions       ^^^ 

answered  as  I  have  stated.  The  York- 

shire Fire 
AND  Life 

Barton  J.     The  Fire  Bi-igades  Act  1890  is  "  an  Act  to  make    Insurance 

better  provision  for  the  protection  of  life  and  property  from  tire  v, 

.  .....     The  British 

and  for  other  purposes."     Certain  financial  provisions  occur  in  it  ^j,u  foreign 

relating  to  the  creation  of  funds  to  meet  the  probable  expenditure  s^^nce  Oa. 
of  the  Fire  Brigades  Boards  created  by  the  Act,  of  which  there        Ltd. 
are  two,  the  Metropolitan  Fire  Brigades  Board,  and  the  Country      Barton  j. 
Fire  Brigades  Board.     Those  funds  are,  under  sec.  42,  to  be  pro- 
vided by  equal  annual  contributions  by  the  Treasurer  of  Victoria, 
ont  of  the  consolidated  revenue,  by  the  municipalities   whose 
districts  are  within  or  partly  within  the  metropolitan  or  any 
country  district  (as  the  case  may  be),  out  of  the  city,  town  or 
municipal  fund  of  such  municipalities  respectively,  and  by  the 
insurance  companies  insuring  from  fire  property  situated  within 
the  metropolitan  or  any  country  district  (as  the  case  may  be). 
Each  of  the  parties  mentioned  is  to  contribute  one  third  of  that 
expenditure.     Then  provision  is  made  by  sec.  43  as  to  how  the 
amount  of  the  municipal  contribution  is  to  be  ascertained,  and  by 
sec.  44  that  the  amount  of  any  contribution  payable  by  a  munici- 
pality may  be  raised,  if  necessary,  by  the  council  increasing  the 
annual  town  or  general  rate,  and  so  on.     Then  sec  45  relates  to 
the  returns  to  be  made  by  insurance  companies  for  the  purpose 
of  ascertaining  the  proportion  which  each  of  them  is  to  contribute, 
and  provides  that  the  return  of  each  company  is  to  show  "  the 
total  amount  of  the  premiums  received  by  or  due  to  such  company 
during  the  year  preceding  the  return  in  respect  of  the  amounts 
held  at  risk  by  such  company  during  the  whole  or  any  part  of 
that  year."     That  return  is  to  be  supported  by  a  declaration  of 
its  truth,  and  a  penalty  is  imposed  for  default  in  transmitting  the 
return,  or  for  furnishing  an  incorrect  or  incomplete  return.     Then 
sec  46  provides  for  ascertaining  the  amount  of  the  contribution 
of  individual  insurance  companies.     It  says  :  "  The  contribution 
of  the  whole  of  the  insurance  companies  shall  be  made  by  each  of 
the  said  insurance  companies  providing  annually  by  quarterly 
payments  such  a  sum  of  money  as  shall  amount  to  the  pro  rata 
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H.  C.  OF  A.  proportion  of  such  contribution  calculated  upon  the  amoant 
^^^*        the  premiums  received  by  or  due  to  such  company  during 
The  York-   P^^  y^^''  ^^  respect  of  risks  held  by  such  company  on  p 
SHIRK  Fire   gituate  within  the  metropolitan  district  or  any  country  dis 
Insurance   as  may  appear  by  the  return  hereinbefore  provided  for.' 
V.  sums  are  to  be  determined  by  the  Board  and  are  to  be  fixed 

a^d'f^o"  such  amounts  "as  shall  produce  upon  the  aggregate  of  such 
Marine  In-  Qf  money  payable  for  each  such  district  by  all  the  said  in 

SURANCK  \jOt 

Ltd.        companies  the  total  amount  of  the  contribution  to  be  provided 
Barton  J.      ^^^  whole  of  the  insurance  companies  for  the  j'ear." 

These  financial  provisions  are  for  the  purpose  of  casting 
burden  of  providing  for  the  expenditure  of  the  Board  under 
Act  upon  the  parties  whom  Parliament  considers  most  concern 
viz.,  the  public,  represented  by  the  Treasurer;  the  ratepa; 
whose  property  is  within  the  districts  where  fires  may  occur: 
the  insurance  companies  insuring  against  fire,  whose  operati 
are  reasonably  possible  upon  modem  principles  owing  to  the 
tection  afibrded  by  the  agencies  which  exist  in  all  the  cities 
towns  for  the  extinction  of  fires.  Now,  if  the  defendant 
pany  is  an  insurance  company  within  the  meaning  of  this 
and  is  earring  on  the  business  of  fire  insurance,  in  my  opinion  i| 
is  subject  to  the  liabilities  which  are  declared  by  the  Act,  and  fa 
the  determination  of  which,  provision  is  made  by  the  Act.  I  tail 
to  the  interpretation  clause, sec.  2,  which  defines  ''insurance  cook 
pany  "  in  this  way : — " '  Insurance  company '  includes  any  persoa 
or  persons  incorporate  or  unincorporate  carrying  on  the  business 
of  fire  insurance  or  of  granting  for  consideration  indemnity  iir 
whole  or  in  part  against  loss  or  damage  by  fire  whether  by  itself 
or  in  conjunction  with  any  contract  other  than  that  of  insuraoee,* 
and  shall  include  as  well  the  company  as  its  agent  or  agenta"  lo 
the  first  place,  I  will  consider  whether  the  defendant  company 
carries  on  the  business  of  fire  insurance.  It  issues,  in  connectioo 
with  policies  of  marine  insurance,  slips  in  the  form  stated  in  the 
annexures  to  the  special  case,  and  they  include  provisions  which, 
without  doubt,  relate  to  and  establish  an  indemnity  against  £re 
occurring  on  land  in  certain  cases,  and  that  not  in  the  course  of 
the  journey  between  two  terminal  sea  ports,  as  in  some  of  the 
cases  cited,  but  before  the  beginning,  and  after  the  end  of  the 
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normal  fire  risk  accepted  in  the  marine  insurance  policies.     It  is  ^  ^'  ^'  ^* 

no  demonstration  that  this  company  is  not  carrying  on  the  busi-       ^_^ 

ness  of  fire  insurance  to  say  that  risks,  which  in  themselves  are   Thk  York- 

fire  risks,  are  by  apt  words  included  in  the  whole  contract  of     ^j„j  lj^e 

which  the  marine  contract  is  part.     There  are  cases  which  go  to    Insu^nce 

establish    that,  in  some  such  circumstances,   apt  words  for  the  v. 

J       .  .     The  British 

purpose  of  making  such  an  inclusion  will  not  deprive  the  main  and  Foreign 
contract  of  its  quality  of  a  marine  insurance.     But  those  cases  guRANCE  Co. 
do  not  show  that  when  such  words  occur,  either  in  a  new  policy        ^^'^• 
or  in  a  slip  issued  in  connection  with  a  policy,  if  those  terms  or     Barton  j. 
those  8lips  are  habitually  part  of  the  transactions  of  the  company, 
the  additional  business  constituted  by  the  acceptance  of  such  risks 
is  not  a  carrying  on  of  the  business  of  fire  insurance,  under  what- 
ever name  you  designate  the  policy.     I  take  it  that  it  needs  no 
argument  to  show  that  a  company  is  not  freed  from  liability  in 
respect  of  carrying  on  the  business  of  fire  insurance  merely  by 
the  fact  that  similar  operations  may   sometimes  be   found  in 
connection  with  marine  policies.    That  objection  in  my  judgment 
fails. 

It  is  then  said  that  the  defendant  company  is  not  carrying  on 
the  business  of  fire  insurance  because  it  is  not  making  a  specific 
charge  for  the  additional  risk  against  which  it  insures  property 
the  subject  of  marine  policies  while  that  property  is  on  land 
before  shipment  or  after  discharge.  It  is  said  the  company  throws 
in,  to  use  its  own  term,  this  risk,  and  that  it  and  the  marine  risk 
are  undertaken  for  the  same  premium.  That  may  be  so,  but 
that  is  no  proof  that  there  is  no  valid  contract.  There  was  no 
suggestion  in  argument  that,  if  the  defendant  company  were  sued 
upon  the  contract  resulting  from  one  of  the  slips,  it  would  be  able 
to  set  up  as  a  valid  defence  that  it  was  nvdiivi  pactum.  The 
company  is  bound  at  law  to  answer  to  the  risk  it  has  accepted 
in  the  case  of  fire  occurring  to  the  property,  and  under  the 
circumstances,  described  in  any  of  the  slips,  before  shipment  or 
after  discharge. 

One  test  as  to  whether  this  is  a  binding  contract,  and,  if  it  is, 
whether  carrying  it  on  habitually  is  a  business  of  fire  insurance, 
is  to  consider  how  matters  would  go  if  other  companies  confined 
themselves  to  the  issuing  of  policies  for  similar  marine  risks  with* 

VOL.  III.  15 
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H.  C.  OP  A,  Qu^  issuing  such  slips  or  incurring  any  liability  in  respect  of  fin 

,^^       on  land.     It  is  obvious  to  any  one  that  this  company,  in  the  even 

Thk  York-   of  such  competition,  would  receive  the  difference  between  the  rata 

AND  LiFB  which  the  other  companies  would  have  to  take  for  the  more  limitei 
^^^^''^'^    insurance  and  the  rates  which  this  company  charged.     It  is  sn 

V,  this  company  chars^es  nothinsf  extra  for  the  risk  covered  by  th 

The  British  *      -^  o  o  ^ 

AND  Foreign  slips,  but  it  must  be  receiving  that  margin,  and  it  is  in  respect  d 

suranceCo!  ^^^^  margin  that  it  receives  consideration,  and  that  it  is  canyiif 

^^'        on  the  business  of  fire  insurance. 

Barton  J.  But  although  they  are  carrying  on  the  business  of  fire  insor 

ance,  if  the  view  put  on  behalf  of  the  defendant  company  as  ti 

the  interpretation  of  the  other  parts  of  the  definition  clause  In 

right,  it  does  not  follow  that  it  is  liable  to  contribute.    Thd 

interpretation  is  this:  that  the  words  "whether  by  itself  orii 

conjunction  with  any  contract  other  than  that  of   insurance* 

apply  to  the  business  of  fire  insurance  mentioned  in  the  daivi 

as  well  as  the  business  therein  described  as  that  of  ^  grantiiif 

for  consideration  indemnity  in  whole  or  in  part  against  loss  d 

damage  by  fire.''    If  that  is  established  then,  as  the  other  busineai 

which  the  defendant  company  carries  on  is  also  an  insuraoff 

business,  viz.,  marine   insurance,  it  is  contended,  and  it  migU 

possibly   be  successfully  contended,  that  the  position  of  th 

defendant  company  is  not  one  aimed  at  by  the  interpretatiol 

clause.    Without  questioning  the  interpretation  put  by  the  leanoet 

Chief   Justice   on    the  words  "  other  than   that  of  insurance,' 

I  arrived  at  my  construction  of  this  interpretation  clause  wiUM 

reference  to  the  meaning  he  puts  on  those  words,  because  I  thiol 

sufficient  can  be  deduced  from  the  clause  to  establish  the  plaintiSI 

case  without  resort  to  that  meaning  of  the  words.     There  a^ 

two  businesses  mentioned  in  this  interpretation  clause,  one, 

business  of  fire  insurance,  and  the  other,  that  of  granting 

consideration  indemnity  against  loss  by  fire,  and,  although 

contract  of  fire  insurance  is  a  contract  of  indemnity  against  I 

by  fire,  and  might  well  be  so  described,  still  the  legislature 

drawn  a  distinction  between  the  two   businesses,   and   it 

be  conceded  that  they  intended  a  distinction  in  that  resj 

Whether  they  did  or  did  not,  it  seems  to  me  the  business  of 

insurance  is  intended  to  be  one  thing,  and  the  business  of  '' 
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g  for  consideration  indemnity  against  loss  by  fire  whether  by  H.  C.  of  A. 
lelf  or  in  conjunction  with  any  contract  other  than  insurance,"  v^^ 
intended  to  be  another  thing.  I  cannot  apply  the  words  theYork- 
prhether  by  itself,"  &c,  to  the  words  "  carrying  on  the  business  ® ^nTufe^ 
r  fire  insurance."  I  adopt  that  construction,  first,  because  it  is  Issuranoe 
le  more  natural  and  reasonable  construction,  and  secondly,  because  v. 

think  it  is  the  more  grammatical.   I  have  not  heard  any  reason  ^j^d  forriun 
dvanced  in  argument  which   would  justify  the   taking  those  ^^^cbCo. 
rords  out  of  that  more  natural  current  of  thought  and  placing        Ltd. 
hem  in  a  diflTerent  one,  and  I  cannot  myself  see  in  the  context      Barton  j. 
oy  reason  for  supposing  that  the  legislature  intended  such  a 
mrious  limitation  of  the  class  to  be  deemed  insurance  companies. 
Ef  my  own  view  of  the  interpretation  is  correct,  then  it  is  only 
necessary  qua  this  company  to  come  to  the  conclusion  that  it 
is  a  number  of  persons,  incorporated  and  carrying  on  the  busi- 
ness of  fire  insurance.     That  it  is  carrying  on  the  business  of 
lire  insurance  is  made  plain  enough,  and  that  it  is  a  body  of 
^persons  incorporated  is  not  denied.     It  seems  to  me  for  the 
reasons  I  have  given  that  the  first  two  lines  of  the  interpretation 
elaose  cover  the  position  of  this  company,  and  that  it  therefore  is 
under  the  liability  which  flows  from  its  being  an  insurance  com- 
pany as  there  defined. 

Under  these  circumstances  there    was  another  construction 
rused  by  counsel  for  the  defendant  based  mainly  on  the  words 
''sitoated  within  the  metropolitan  or  any  country  district,"  in  sec. 
42  (1)  (c).     It   was  argued  with  some  force  that  the  word 
"  situated  "  implied  a  permanent,  or,  at  any  rate  a  somewhat  con- 
tinnons  stationary  position  of  the  property  within  a  particular 
I  district    I  do  not  agree  with  that  contention  because  I  think 
'  that  the  use  of  the  word  "  situated  "  was  never  intended  to  con- 
fine the  operations  of  companies  insuring  against  fire  on  land  to 
property  which   in  its  nature   remained  necessarily  stationarj*. 
To  eome  to  that  conclusion  would  prevent  the  provisions  of  the 
Act  in  these  financial  clauses  from  applying  in  the  case  of  insur- 
ances efiected  upon  large  classes  of  moveable  personal  property, 
sneh  as  wool  and  grain,  which  cannot  be  turned  to  use  unless 
they  are  brought  to  a  market  either  here  or  elsewhere.     Such 
4  eonstruction  would  have  the  effect  of  excluding  from  liability 
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H.  C.  OF  A.  to  contribute  in  respect   of    such   property    companies    whicb 

^ *  carry  on  the  business  of   insuring  against  fire  such   property 

The  York-  either  in  conjunction  with  other  business  or  by  itself,  and  they 

^and'^I^fe'^  would  probably  be,  in  the  eyes  of  the  f ramers  of  the  Act,  a  prin- 

Insdrajtce  cipal  source  from  which  it  might  be  expected  that  contributioB 

V.  would  flow.      A   construction   therefore   which  gives  sufficient 

AND  FoBKiGN  ©ff^ct  to  thc  word  "  situated^*  is  admissible  so  long  as  it  is  equally 

Marine  In-  reasonable  with  that  suggested  by  the  defendant  s  counsel,  and  I 

SURANCB  Co.  ^'^  •^  ' 

Ltd.  think  myself  a  more  reasonable  construction  can  be  found.  When 
Bttton  J.  insurance  is  undertaken  upon  goods,  they  are  inevitably  situated 
somewhere.  Are  they  less  situated  in  a  district,  for  the  purpose 
of  contribution,  because  they  move  about  in  that  district,  or 
because,  being  placed  on  a  train,  for  instance,  they  are  taken 
from  that  district  into  another  and  become  situated  there  ?  The 
fact  that  there  may  be  some  difficulty  in  ascertaining  the  pro- 
portion of  the  premium  to  be  allocated  to  the  insurance  of  the 
goods  while  in  a  particular  district  is  not  to  my  mind  a  good 
reason  for  concluding  that  it  was  not  intended  to  subject  insur- 
ances on  such  goods  to  contribution.  A  very  large  portion  of  the 
revenue  derivable  by  the  Board  from  fire  insurance  companies 
would  be  lost  if  such  a  construction  were  accepted,  while  the 
goods  at  risk  would  still  have  the  benefit  of  protection.  It  seems 
much  more  probable  that  the  intention  of  the  framers  of  the  Aei 
was  that,  while  using  words  indicating  the  locality  of  the  pro-  i 
perty  insured,  those  words  would  be  satisfied  by  the  presence  of  | 
the  goods  in  the  district  during  the  time  in  respect  of  which  the 
contribution  is  to  be  assessed.  That  I  take  to  be  the  meaning  of 
the  word  "  situated." 

I  think  the  questions  asked  by  the  special  case  should  be 
treated  in  the  manner  indicated  by  the  learned  Chief  Justice,! 
as  to  which  we  have  given  joint  consideration. 

O'Connor  J.  I  am  of  the  same  opinion.  The  liability  which 
the  plaintiff  seeks  to  impose  upon  the  defendant  company  in 
this  proceeding  is  founded  upon  sec.  42  (1)  (c)  of  the  Fire  Brigade$ 
Act  1890,  which  makes  it  imperative  upon  "  insurance  companies 
insuring  from  fire  property  situated  within  the  metropolitan  or 
any  country  district  (as  the  case  may  be),"  to  contribute  annually 
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nts  the  trouble  of  effecting  a  second 
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the  interest  of  some  companies  to  combine 
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H.  G.  OP  A.  consolidated  revenue ;  the  ratepayers  of  the  various  municipalities 
^^^^  are  benefited,  and  therefore  the  various  municipalities  pay  out  of 
The  York-  their  municipal  funds ;  and  finally  the  insurance  companies, 
^T^vLiFE  w^^®  "sJ^s  are  lessened  by  the  existence  of  this  system  of  fii« 
Insurance  brigades,  are  benefited  very  largely.  So  it  was  contended  for  the 
V,  plaintiff  that,  inasmuch  as  fire  insurance  companies  would  receive 

7hk  British 

AND  Foreign  j^st  as  much  benefit  from  the  service  of  the  lire  brigades 
suranckCo  whether  the  goods  insured  travel  in  a  railway  train  and  are 
Ltd.  there  destroyed  by  fire,  or  are  stationary  or  situated  in  some 
O'Connor  J.  .buildiug,  they  should  contribute  in  the  one  case  just  as  in  the 
other.  It  was  intended  by  the  legislature  that  the  insurance 
companies  should  contribute  in  respect  of  such  goods.  It  seems 
on  principle  that  we  should  give  such  a  construction  to  the  wocd 
"  situated  "  as  will  enable  the  obligation  to  contribute  to  be  plaeed 
upon  insurance  companies  in  regard  to  the  saving  of  goods  while 
they  are  travelling  exactly  the  same  as  if  they  are  situated  in  * 
building.  The  word  "  situated  "  is  grammatically  used  as  meaning 
not  only  permanently  placed,  but  also  being  in  some  position.  Lt 
my  opinion,  that  word  is  used  to  cover  not  only  goods  which  are 
permanently  placed  in  the  building,  but  any  goods  whether  moving 
or  stationary,  the  subject  of  insurance,  which  are  in  the  metro- 
politan or  a  country  district.  Otherwise  there  would  be  shut  oat 
from  the  obligations  of  this  Act  a  very  large  portion  of  the 
property  and  produce  which  is  continually  coming  from,  and  going 
to,  the  country  districts,  travelling  by  train  or  moving  about  in 
other  ways.  Therefore  the  argument  which  is  founded  upon  the 
use  of  the  word  "  situated  "  on  behalf  of  the  defendant  company 
cannot  be  upheld.  I  think,  therefore,  that  the  goods  mentioned  in 
the  second  class  (6)  are  included,  exactly  in  the  same  way  as  the 
goods  mentioned  in  class  (a)  of  the  special  case. 

But  a  more  substantial  objection  was  that  raised  in  the  argument 
of  Mr.  Duffy,  viz.,  that  it  is  not  enoug^h  that  an  insurance  company 
should  insure  from  fire  property  situated  in  the  metropolitan  or 
a  country  district  in  order  to  make  it  liable  to  contribution  under 
sec.  42,  but  that  the  company  must  be  such  an  insurance  company 
as  is  intended  by  the  interpretation  clause  to  come  within  the 
provisions  of  the  Act.  That  interpretation  clause  is  one  of  that 
class  the  substantial  meaning  of  which  is  plain  enough,  but  which 
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irtainly  does  not  bear  very  critical  examination,  judged  by  the  ^-  ^*  ®'  ^• 

des  of  exact  language  or  expression.      In  interpreting  Acts  of  ^^^ 

urliament,  although  it  is  necessary  if  possible  to  give  every  word  The  York- 

t  a  particular  clause  some  meaning,  it  is  not  always  possible  to  ^^^  j^^^ 

y  ao.     Acts  of  Parliament  are  not  more  exempt  than  any  other  Insukance 

Denments  from  looseness  of  language  or  inaccuracy  of  expression,  v. 

id  it  is  sometimes  impossible,  doing  the  best  one  can,  to  give  full  and  Foreign 

Dd  accurate  meaning  to  every  word.   Looking  at  this  interpreta-  g^^cE  Co. 

on  clause  from  that  point  of  view,  I  see  no  diflSculty  in  finding  its  I-td. 

leaniDg  in  it.  The  first  part  defines  insurance  company  as : — "  Any  oconnor  j. 
erson  or  persons  incorporate  or  unincorporate  carrying  on  the  busi- 
of  fire  insurance."  That  must  be  taken  as  a  definition  by  itself 
otherwise  there  would  be  no  definition  in  distinct  terms 


i  the  great  bulk  of  insurance  companies  intended  to  be  brought 
mder  the  Act.  In  an  Act  of  this  kind  there  would  be  expected 
0  be,  first,  a  direct  definition  of  insurance  company  as  a  company 
arrying  on  the  business  of  fire  insurance.  That  is  what  the  part 
A  the  definition  clause  which  I  have  read  does.  But  then  other 
nsinesses  of  a  similar  kind  have  to  be  provided  for.  It  is  well 
mown  that  persons  or  corporations  do  not  always  carry  on 
ihe  business  of  fire  insurance  by  itself,  but  combine  with 
mother  business  that  of  taking  fire  risks.  That  may  be  done  for 
lie  purpose  of  making  their  contracts  attractive  to  their  cus- 
tomers. For  instance,  carriers  often  undertake  to  insure  against 
Ere  the  goods  they  carry.  That  is  a  very  great  convenience  to 
the  persons  who  employ  them.  In  the  same  way  marine  insurance 
tompanies  save  their  clients  the  trouble  of  efiecting  a  second 
ioBunince  of  the  goods  the  subject  of  the  marine  risk.  So  for 
wious  reasons  it  is  to  the  interest  of  some  companies  to  combine 
the  business  of  granting  indemnity  against  loss  or  damage  by  fire 
with  other  business.  It  seems  to  me  that  the  plain  purport  of 
this  definition  was  to  include  that  class  of  persons  and  to  take 
eare  tiiat  every  person  or  company  who  makes  a  contract  to 
insare  against  fire,  whether  that  contract  is  made  separately 
or  in  conjunction  with  another  contract  except  that  of  fire 
insurance,  thereby  obtaining  the  benefit  of  the  Act,  shall  be 
aa  insurance  company  within  that  definition.  That  being  so, 
M.  42   (c)  appears  to  me  to  cover  the  case  of  the  defendant 
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H.  C.  OF  A.  company.     It  is  an  insurance  company  within  the  definition,  ani 

^^'  it  insures  from  fire  property  within  the  metropolitan  or  a  countiy 

The  York-  district.      It  appears  to  me  entirely  immaterial  how  it  carries  ot 

^anTlifbT  ^^*^  business,  or  in  what  forms  it  makes  its  contracts,  whether  it 

Insurance  carries  on  the  business  of  fire  insurance  as  ancillary  to  the  boa- 

17.  ness  of  marine  insurance,  or  whether  the  insurance  against  the 

The  British 

AND  Foreign  ^^^  ^^  ^^^  i^  included  in  the  body  of  the  marine  policy,  or  is 

suRANCB  Co   occasionally  included  in  slips  such  as  those  before  us  in  this  cast 

Ltd.        That  being  so,  I  see  no  difficulties  in  carrying  out  the  provisiooi 

O'Connor  J.      of  the  Act. 

There  was  a  good  deal  of  argument  as  to  the  difficulty  of 
making  the  returns  as  provided  for  by  sec.  45.  The  centnl 
idea  of  that  section  is  to  make  insurance  companies  themselm 
give  information  about  their  business,  and  they  are  liable  to 
penalties  if  they  do  not  give  correct  information.  No  one  can 
give  it  with  the  same  accuracy  as  they  can.  They  give  it  a* 
the  risk  of  being  liable  to  a  penalty  if  they  have  not  givea 
correct  information.  In  the  ordinary  case  they  are  required  to 
make  a  return  of  the  whole  of  the  premium.  In  a  case  of  this 
kind  that  would  be  unreasonably  harsh.  They  have  to  make  a 
return  of  the  amount  of  the  premium  in  respect  of  the  fire  risk. 
It  may  be  a  difficult  matter  to  separate  the  proportion  of  the 
premium  from  what  is  held  at  fire  risk.  It  may  be  that  nothii^ 
additional  is  charged  for  the  fire  risk.  If  that  be  true  that  is 
the  only  return  they  are  boiftid  to  make.  That  is  a  matter 
which,  if  contested  in  any  proceeding  under  sec.  45,  may  be  decided 
then.  But  certainly  there  is  no  reason  why  a  company  in  a 
similar  position  to  that  of  the  defendant  company  should  not 
make  this  return  of  premiums  showing  in  the  manner  indicated 
by  the  learned  Chief  Justice  the  value  put  upon  that  part  of 
the  premium  which  covers  the  fire  risk.  I  therefore  entirely 
concur  with  the  mode  in  which  the  learned  Chief  Justice  hw 
answered  these  questions,  both  as  regards  the  question  of 
liability  and  that  of  apportionment  of  the  premiuma 

As  to  the  third  question  I  agree  that  it  is  a  very  difficult  one, 
and  one  that  we  are  not  called  upon  to  answer. 

Griffith,  C.J.     I  wish  to  add  that  according  to  the  rule  of 
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NDapatation  suggested,  the  amounts  of  the  premiums  that  would   H.  C.  of  a. 
b  stated   in  the  returns  of  the  company  are  substantially  the        ^^J 
Donnts  the  company  would  have  to  pay  by  way  of  re-insurance   thb  Yobk- 
f  the  fire  risk,  which,  if  paid  by  the  company  would,  under  sec.   ^f  ™^J.g" 

5,  have  to  be  deducted.  Insurance 

Co. 

V, 

Appeal  allowed.    Judgment  appealed  from  j^^jy  foreign 
discharged.  Judgment  for  the  plaintiff  g^^^*  C^' 
^vith    costs.     Respaadent  to  pay  costs        Ltd. 
of  the  appeal 

Solicitors,  for  appellant  company,  Malleson,  Stewart  tfc   Go., 

ielboume. 

Solicitors,  for  defendant  company,  Movie,  Hamilton,  <&  Kiddle, 

Ifelboume. 

B.  L. 
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ON   APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW   SOUTH   WALES. 

JLtad  and  Income  Tax  Aasewment  Act  1895  (N.S.  W.)  (59  Vict.  No.  15),  sees.  15,  h.  C.  of  A. 

30,  39,  44,  67,  68 — Income — Profits  arising  from  sale  of  mine — Persons  obliged  1905. 

to  f famish  rttnms — Income  not  exceeding  £200  a  year — Default  assessment —  >— .^^-^ 

How  far  assessment  conclusive — Appeal  to  Court  of  Review.  Stdnkt, 

The  appellant  in  1903  received  £1,680  as  part  of  the  purchase  money  of  a  ^^^'  '^*  ^*  ^^' 

nine  of  which  he  was  joint  owner,  and  which  had  been  sold  in  1901  for  a  price  ^' 


payable  by  instalments.    He  also  received  during  that  year  £50  admitted  to 

Oriffitn  0<w«, 
be  income.     By  the  Land  and  Income  Tax  Assessment  Act  of  1895,  sec.  27,  the      Barton  and 

amoont  of  taxable  income  for  the  year  immediately  preceding  the  year  of 


is  to  be  taken  as  the  basis  of  calculation  of  the  amount  on  which 
the  tax  is  payable  in  that  year,  and  by  sec.  68  '*  income  "  includes  *'  profits  '* 
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and  *' gains."  The  appellant  did  not  furnish  the  return  of  income 
by  sec.  30  to  be  made  by  all  persons  '*  liable  to  taxation,"  and  the  Cq»- 
missioners  treated  him  as  in  default,  and  made  an  assessment  nnder  sec  38, 
assessing  his  income  for  the  year  1903  at  £9,000,  the  whole  amoont  of  hii 
share  of  the  purchase  money  for  the  mine,  and  the  tax  at  £225.  The  Comai^ 
sioners  then  sued  him  for  the  amount  of  the  tax  so  assessed.  The  appdkat 
not  having  appealed  from  the  assessment  to  the  Court  of  Review  in  the  maoBsr 
prescribed  by  sec.  44,  the  Commissioners  relied  upon  the  assesament  hook  as 
conclusive  evidence  of  their  claim,  under  sec.  67. 

Held,  (per  Oriffith  C.J.  and  Barton  J. ;  O* Connor  J.  dissentiente),  that  t^ 
proceeds  of  the  sale  of  the  mine  were  capital  and  not  income,  and,  therefore^ 
that  the  income  of  the  appellant  for  1903  did  not  exceed  £200 ;  and  thst^ 
inasmuch  as  the  only  persons  made  liable  to  taxation  by  seo.  15  are  peraoes 
whose  incomes  exceed  that  amount,  the  appellant  was  not  bound  to  fumisb 
a  return  under  sec.  30,  and  was  not  in  default  within  the  meaning  of  sec  31. 
The  assessment  by  the  Commissioners  was  therefore  in  excess  of  their  jari»ii^ 
tion,  and  invalid,  and  the  appellant  was  not  bound  to  appeal  from  it  to  thr 
Court  of  Review,  but  was  entitled  to  wait  until  sued  for  the  tax,  and  dispute 
his  liability  in  the  action.  The  assessment  is  only  conclusive  as  to  mattet! 
within  the  jurisdiction  of  the  Commissioners. 

AUen  v.  Sharpy  2  Ex.,  352,  distinguished. 

Per  0^ Connor  J.  The  question  whether  the  purchase  money  received  bf 
the  appellant  during  1903  was  or  was  not  income  subject  to  taxation  v 
immaterial.  It  would  be  impossible  to  effectively  apply  the  provisions  of  thfr 
Act,  unless  it  were  construed  as  conferring  upon  the  Commissioners,  snbjset^ 
to  appeal,  jurisdiction  to  determine  what  income  is  chargeable  with  the  tax, 
and,  by  necessary  implication,  the  power  to  determine  whether  the  income  is 
above  or  below  the  amount  exempt  from  taxation.  All  persons  in  receipt  of 
income  are  subject  to  the  jurisdiction  of  the  Commissioners,  and  may  be- 
assessed  in  respect  of  that  income,  and  are  therefore  "liable  to  taxation,"  sod 
bound  by  sec.  30  to  send  in  returns.  The  appellant  was  therefore  in  de&alt,. 
the  assessment  was  valid,  and,  not  being  appealed  against,  was  conclusive. 

Decision  of  the  Supreme  Court :    Commissionera  of  Taxation  v.  MooMfit 
(1905)  5  S.R.  (N.S.W.),  244,  reversed,  and  that  of  Simpson  J.  restored. 

Appeal  from  a  decision  of  the  Supreme  Court  of   New  South 
Wales. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Griffith  C.J.  :— 

"  This  was  an  action  for  the  recovery  of  a  sum  of  money  assessed' 
by  the  respondents  the  Commissioners  of  Taxation,  for  income  tax 
claimed  to  be  payable  by  the  appellant  in  respect  of  income  re- 
ceived by  him  in  the  year  1903.  The  declaration  alleged  that  the 
defendant  was  liable  to  pay  income  tax  for  the  year  1904  in  respect 
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of  his  taxable  income,  then  exceeding  £200  per  annum,  arising  H«  tJ.  of  A. 
from  sources  in  New  South  Wales,  and  that  thereupon  the  defend-        ^ 
ant  was  duly  assessed  for  the  said  year  in  the  sum  of  £225  for     Moonet 
income  tax,  that  due  notice  of  the  assessment  was  given  to  the     qq^'^^^. 
defendant  and  that  he  failed  to  pay  the  amount,  whereupon  he    wonebs  of  ^ 

became  liable  to  a  penalty  of  £22  10s.,  which,  with  the  principal       

sum,  the  plaintiffs  claimed.  The  defendant  by  his  pleas  denied 
that  he  was  liable  to  pay  income  tax  for  the  year  1904,  that  he 
had  any  taxable  income  exceeding  £200,  and  that  he  had  been 
duly  assessed. 

"  By  the  LaTid  and  iTicome  Tax  Aaseaament  Act  of  1898,  sec.  27, 
the  amount  of  taxable  income  derived  from  all  sources  for  the 
year  immediately  preceding  the  year  of  assessment  is  to  be  takeu 
as  the  basis  of  calculation  of  the  amount  on  which  tax  is  payable 
for  that  year. 

"  At  the  trial  the  plaintiffs  put  in  evidence  an  assessment,  called 
a  default  assessment,  made  by  them  on  the  defendant,  and  there- 
upon closed  their  case.  The  defendant  then  offered  evidence  to 
the  effect  that  in  the  year  1903  his  total  income  did  not  amount 
to  £200,  but  that  in  that  year  he  had  received  a  sum  of  £1680  as 
part  of  the  purchase  money  of  a  gold  mine  of  which  he  was  a  joint 
owner,  and  which  had  been  sold  in  1901  for  a  price  payable  by 
instalments.  The  learned  Judge  before  whom  the  case  was  tried, 
without  expressing  any  opinion  on  the  merits,  directed  a  verdict 
for  the  defendant,  reserving  leave  to  the  plaintiffs  to  move  to  enter 
a  verdict  for  them.  A  rule  for  this  purpose  was  afterwards  made 
absolute  by  the  Full  Court,  and  the  appeal  is  from  this  decision." 

The  material  parts  of  the  various  sections  referred  to  are  set 
oat  in  the  judgments. 


Blacket,  for  the  appellant.  The  Land  and  Income  Tax  Aaseas- 
ment  Act  (59  Vict.  No.  15)  applies  only  to  persons  who  have  an 
income  exceeding  £200  per  annum:  sec.  15.  Sec.  30  provides 
that  returns  shall  be  sent  in  by  all  persons  "  liable  to  taxation," 
ie,,  persons  having  a  taxable  income  under  sec.  15,  and  sub-sec. 
(viii.)  does  not  impose  any  obligation  beyond  that  already  imposed 
by  the  first  sub-section.  The  Commissioners  are  not  entitled  to 
treat  the  appellant  as  in  default  and  make  an  assessment  under 
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sec.  39,  because  he  was  not  bound  to  send  in  a  return.  Default  is 
a  condition  precedent  to  the  exercise  of  the  power  conferred  bj 
that  section.  The  Supreme  Court  treated  the  question  whether 
the  appellant  had  income  or  taxable  income  as  immaterial,  on  tl» 
ground  that  he  ought  to  have  appealed  to  the  Court  of  Review, 
under  sec.  44,  and  that,  not  having  done  so,  he  was  precluded  fri:aa 
denying  his  liability  when  sued  in  a  Court  of  law :  Commissioner 
of  Taxation  v.  Mooney  (1 ).  But  sec.  44  applies  only  to  "taxpayers 
who  are  defined  by  sec.  68  to  be  persons  "  chargeable  with  lani 
or  income  tax."  It  has  been  held  that  incomes  under  £200  are 
not  taxable  incomes  under  this  Act:  Coramissioners  of  Taxation 
V.  Bums,  Philp  <t  Co,  (2).  The  Gazette  tendered  at  the  trial, 
containing  a  notice  that  persons  in  business  need  not  send  in  a 
return  unless  their  income  was  more  than  £160,  could  not  extend 
the  operation  of  the  Act  to  persons  outside  its  scope,  and  could  not 
by  implication  compel  persons  to  send  in  a  return  who  were  not 
compellable  to  do  so  under  the  Act.  The  production  of  the  assess- 
ment book  at  the  trial  was  not  conclusive  evidence  agrainst  the 
appellant  under  sec.  67,  because  he  was  not  within  the  purview 
of  the  Act.  He  was  not  a  person  in  receipt  of  income  exceeding 
£200  a  year.  The  £9,000  which  is  stated  in  the  assessment  as  the 
income  of  the  appellant,  is  not  income  but  capital.  Income  is  not 
specifically  defined  in  the  Act,  though  sec.  68  provides  that  it 
shall  include  certain  kinds  of  revenue.  In  this  case  the  ea.pital 
of  the  partners  was  their  mine;  if  they  had  retained  it  they 
would  have  been  liable  to  taxation  upon  the  profits  derived  from 
it,  but,  having  sold  it,  they  have  changed  the  form  of  their  capita], 
and  are  only  taxable  in  respect  of  the  income  arising  from  its 
investment.  The  mere  receipt  of  money  does  not  make  it  income, 
for,  if  that  were  so,  money  borrowed  on  mortgage  of  the  mine 
would  come  under  that  head.  In  England  it  was  held  that  in- 
come tax  was  not  payable  on  such  part  of  an  annuity  as  represented 
capital,  the  annuity  being  an  instahnent  of  the  purchase  money 
for  a  railway,  together  with  interest  on  the  amount  of  purchase 
money  unpaid:  Secretary  of  State  in  Council  of  India  v.  ScobU  (3) 
llie  only  "  income  "  which  the  appellant  was  proved  to  have  re- 


(1)  (1905)  5  S.R.  (N.S.W.),  244.  (2)  (1901)  1  S.R.  (N.S.W.),  1. 

(3)  (1903)  A.C,  299. 
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ceived  was  £50,  and  therefore  he  was  not  a  person  "  liable  to  H.  C.  of  a. 
taxation,"  and  was  not  bound  to  send  in  a  return,  or  to  take  any 
steps  to  question  his  liability  in  the  Court  of  Review.     He  is     Moonky 
entitled  to  rest  upon  his  common  law  right,  and   dispute  his     cqmmis- 

liability  to  taxation  when  an  attempt  is  made  to  enforce  it  against  signers  of 
,.  !L  ^  Taxation. 
nim:  Weaver  v.  Price  (1).      That  right  can  only  be  taken  away       

by  clear  words :  Cooper  v.  Commissioners  of  Taxation  (2).  There 
was  never  any  valid  assessment.  Newcastle  and  Hunter  River 
Steamship  Co.  v.  Walker  (3),  is  not  in  point,  because  the  appellant 
in  this  case  never  wa,8  a  taxpayer,  whereas  in  that  case  the  plain- 
tiffs who  sued  to  recover  income  tax  paid  were  admittedly  tax- 
payers, and  had  sent  in  a  return ;  neither  is  Knight  v.  Muni- 
cipality of  Rockdale  (4),  in  point,  for  the  appellant  there  was 
virtually  appealing  from  a  decision  of  the  justices,  on  a  matter 
within  their  jurisdiction,  and  as  to  which  their  decision  was  final. 
On  matters  outside  their  jurisdiction  their  decision  is  open  to 
question  in  the  Supreme  Coiut :  Borough  of  Balmain  v.  Morfs 
Dock  and  Engineering  Co.  (5) ;  Borough  of  Randvnck  v.  Aus- 
irdian  Cities  Investm^ent  Corporation  Ltd,  (6);  Webb  v.  EnglaTid 
(7);  Ex  parte  Hobbs  (8).  In  Toronto  Railway  Co.  v.  Toronto 
Corporation  (9),  there  was  a  right  of  appeal  to  a  Court  of  Review 
on  the  question  of  liability,  and  it  wa^s  held  that  where  the 
property  taxed  was  one  of  the  exceptions,  and  therefore  not 
within  the  operation  of  the  Act,  the  assessment  was  a  nullity  ah 
initio,  and  the  taxpayer  was  not  precluded  even  by  the  decision 
of  the  Court  of  Review  from  disputing  his  liability  in  the  Supreme 
Court.  Sec.  52,  sub-sec  (1),  implies  that  a  person  sued  for  the  tax 
may  question  his  liability,  for  it  contemplates  the  possibility  of  a 
"defence  on  the  merits." 

[He  referred  also  to  43  &  44  Vict.  c.  19  sec.  Ill,  and  In  re 
Leveso^i'Oowei^'s  Settled  Estate  (10)]. 

C.  B.  Stephen  and  J.  L.  Campbelly  for  the  respondents.     The 
appellant  was  in  receipt  of  income  exceeding  £200  per  annum. 

(1)  3  B.  &  Ad.,  409.  (6)  12  N.S.W.  L.R.,  299. 

(2)  19  N.S.W.  L.R.,  Eq.,  1.  (7)  23  V.L.R.,  2G0. 

(3)  (1901)  1  S.R.  (N.S.W.)  281,  at  p.        (8)  3  N.S.W.  W.N..  134. 
K7.  (9)  (1904)  A. C,  809. 

(4)  20  N.S.W.  L.R.  Eq.,  32.  (10)  (1905)  2  Ch.,  95. 

(5)  (1902)  2  S.R.  (N.S.  W.),  16. 
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The  whole  of  his  receipts  for  the  year  in  question  was  profit  wi 
the  meaning  of  sec.  68,  and  therefore  it  was  "  income  '*  \rithin  di 
meaning  of  sec  15.  Profits  arising  from  a  rise  in  the  value  4 
investments  were  held  liable  to  taxation  as  income  or  aimd 
profits:  Northern  Assurance  Co,  v.  (Russell)  Inland  Revtim 
(1);  Scottish  Investment  Ti^ust  Co.  v.  {Forbes)  Inland  R^itnn 
(2) ;  Robinson  on  Income  Tax,  pp.  190,  202.  When  a  person  buy 
property  and  sells  it  at  a  profit,  the  gain  is  income  within  A 
meaning  of  the  Act.  The  appellant  and  his  partners  by  tha 
exertions  succeeded  in  developing  the  mine,  and  so  made  it  mm 
valuable  than  when  they  entered  upon  it.  If  the  profit  re.saltiii( 
from  their  labour  were  not  treated  as  income,  they  might  go  a 
doing  the  same  thing  all  their  lives,  living  on  the  profits  of  th« 
labour  without  paying  any  income  tax.  The  gain  made  by  i 
miner  on  his  operations  for  the  year  has  been  always  assumed  ti 
be  income:  Commissioners  of  Taocation  v.  Broken  Hill  Propria 
tary  Co:  (3).  At  any  rate  the  Commissioners  are  entitled  to  afisea 
him  in  respect  of  it,  and  the  question  whether  it  has  been  righdj 
treated  as  income  is  one  for  decision  by  the  Court  of  Review 
That  Court  has  exclusive  jurisdiction  to  deal  with  all  question 
that  can  arise  under  the  Act.  Where  a  Statute  gives  a  new  rigU 
and  establishes  a  special  Court  to  deal  with  questions  arising  wid 
regard  to  that  right,  no  other  Court  can  be  resorted  to  for  thil 
purpose. 

[Griffith  C.J. — I  do  not  see  how  that  principle  applies  to  Um 
case.  The  common  law  right  of  an  individual  to  dispute  »nj 
liability  that  it  is  sought  to  impose  upon  him  can  only  be  takei 
away  by  clear  words.  If  the  assessment  was  void,  the  creatid 
of  a  Court  of  Appeal  would  not  make  it  valid  or  compel  him  u 
appeal  to  that  Court.  The  person  charged  may  wait  until  he  i 
sued  and  then  dispute  his  liability.] 

The  appellant  was  in  receipt  of  taxable  income,  and  was  there- 
fore a  person  "  liable  to  taxation  "  within  the  meaning  of  the  Act, 
and  subject  to  all  the  obligations  imposed  by  the  Act  on  sucli 
persons.  "  Taxpayer  "  in  sec.  44  does  not  only  mean  persons  who 
eventually  turn  out  to  be  liable  to  pay  a  certain  amount  of  tas 


(1)  26 So.  L.R.,  330;  2  Tax.  Caa.,  561.  (2)  31  So.  L.R.,  219;  3  Tax.  Caa.,  2S1. 

(3)  19  N.S.W,  L.R.,  294. 
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very  person  within  the  jurisdiction  of  the  legislature  is  pHmd  R»  ^'  o^  ^' 

ici«  liable  to  pay  a  tax,  but  he  may  rebut  this  presumption  by 

ridence.    The  Commissioners  are  entitled  to  treat  him  as  a  tax-     mooney  i 

lyer  until  the  contrary  is  shown.     The  section  includes  persons     Qo^^y^.  i 

rho  are  not  actually  liable  to  pay  a  tax,  because  it  gives  the  tax-    sionkrs  of  | 

•   1                      •I'T'i'i*                      *        '       t      rH            Taxation. 
ayer  the  nght  to  question  his  liabuity  to  taxaUon  in  the  Court       

f  Review.     That  Court  has   therefore  jurisdiction  to  decide  j 

rhether  a  person  who  appeals  to  it  is  liable  or  not.     Such  a  j 

onstruction  of  the  word  "  taxpayer  "  in  sec.  44,  as  would  restrict  j 

i  to  persons  actuaUy  liable  to  pay  something  by  way  of  tax,  is 
mreasonable  and  contradictory.     If  a  man  receives  money  he  is 
mmd  facie  in  receipt  of  income.     The  Commissioners  cannot 
enow  whether  his  receipts  are  income  until  the  question  has 
been  tried,  and  the  only  way  in  which  that  can  be  settled  is  by 
obtaining  a  return  from  him,  or^  in  default,  by  treating  him  as  a 
person  m  receipt  of  income,  leaving  him  to  question  his  liability 
wholly  or  in  part  by  an  appeal  to  the  Court  of  Review.     Sec.  30, 
lab-sec.  (viii.)  prevents  him  from  claiming  exemption  for  sending 
m  a  return  on  the  ground  that  his  income  does  not  exceed  £200. 
"Income"  in  sec  15  must  mean  net  income,  that  is,  the  amount 
aaoertained  by   making  all   proper  deductions  and   allowances 
ttnder  sees.  27  and  28.     The  determination  of  those  matters  is  for 
the  CommissionerB,  and,  without  material  supplied  by  the  person 
whoee  income  is  in  question,  this  could  not  be  carried  out.     On 
the  appellant's  construction  the  working  of  the  Act  would  be 
hnptaeticable.     The  words  "liable  to  taxation"  in  sec.  16  are 
lued  to  include  all  persons  having  an  income  which  may  or  may 
not,  after  deductions  have  been  made,  be  of  a  taxable  amount. 
The  appellant    therefore   was   within   the  jurisdiction   of   the 
Commissioners,  and  not  having  sent  in  a  retura,  the  Commis- 
sioners were  justified  in  assessing  him  as  being  in  default ;  sec. 
39.    He  could  have  appealed  from  their  assessment  to  the  Court 
of  Review,  even  upon  the  ground  that  he  was  not  liable  to  pay 
the  tax,  and,  not  having  done  so,  he  cannot  now  question  the 
Mseasment  or  dispute  his  liability.     The  Commissioners  by  virtue 
of  eec  32  have  absolute  power  to  enter  the  name  of  any  person 
1*1  the  assessment  book,  and  assess  him  at  their  discretion.     By 
8W8. 47  and  49  the  assessment  is  valid,  and  sec.  67  makes  it  con- 
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of  Review.     A  default  assessment  is  on  the  same  footing  in  ihii^ 

MooNET      respect  as  an  ordinary  assessment.     The  decision  of  the  Commit*  | 

OoMins-      sioners  in  matters  within  their  jurisdiction  is  final  unless  appealed^ 

8I0NERS  OF    from  in  the  appointed  manner.     [They  referred  to  AUen  v.  Shar§4 

'    (1);  Simpkiny.  Robinson  (2);  In  re  Calvert  {Z)\  AntUl  v.  Qm^i 

miasionera  of  Tdxation  (4) ;  Bedpath  v.  AUan  (6) ;  R.  v.  Genwnk^ 
Commiaaioners  of  Taxes  for  Clerkenwell  (6);  Marshall  v. , 
Pitman  (7).] 

Blacket,  in  reply.  The  contention  of  the  respondents  practically 
amounts  to  this,  that  every  person  must  send  in  a  return,  thai 
all  money  received  must  be  treated  as  income,  and  that  the  CJooit 
of  Review,  by  erroneously  deciding  that  a  matter  is  within  its 
jurisdiction,  can  give  itself  jurisdiction,  and  its  decision  camioi 
be  questioned.  Clearly  the  last  position  cannot  be  supported. 
But,  if  the  jurisdiction  of  the  Court  of  Review  is  not  limited  to 
cases  in  which  there  is  an  income  exceeding  £200,  there  is  no 
alternative  but  to  make  it  unlimited.  Moreover,  it  is  clear  from 
sec.  52  that  some  defences  are  open  to  a  person  sued  for  income 
tax,  whereas  upon  the  respondents'  contention  no  defence  at  all 
could  be  set  up,  even  that  the  tax  had  been  paid. 

[Griffith  C.J.  referred  to  R.  v.  Commiasionere  for  Special 
Purpoaes  of  Income  Tax  (8)]. 

Cur.  adv.  vutt. 

The  following  judgments  were  read — 

Griffith  C.J.  [Having  stated  the  facts  as  already  set  out,  His 
Honor  proceeded ;]  The  term  "  income  "  as  used  in  the  Land  and 
Income  Tax  Assessment  Acts  includes  "profits  gains  rent 
interest  salaries  wages  allowances  premiums  stipends  charges 
and  annuities  "  (sec.  68).  It  was  contended  for  the  plaintiffs  that 
part  at  least  of  the  proceeds  of  the  sale  of  the  gold  mine  must 
be  taken  to  have  represented  "  profits  "  within  the  meaning  of 

(1)  2  Exch.,  352.  (o)  L.R.  4  P.C.,  511. 

(2)  45  L.T.R.,  221.  (6)  (1901)  2  K.B.,  879. 

(3)  (1899)  2  Q.B.,  145.  (7)  9  Bing.,  695. 

(4)  (1902)  2  S.R.  (N.S.  W.),  225.  (8)  21  Q.B.D.,  313. 
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B  Act,  and  that  the  defendant  had  therefore  failed  to  show  that  ^«  C*  o'  '^• 

had  not  received  an  income  exceeding  £200  in  1903.    Reliance  v«^ 

18  placed  on  two  cases  decided  by  the  Court  of  Session  of  Scot-  Moonbt 

id:  Northern  Assurance  Co.  v.  {Russell)  Inland  Revenue  (1),  Qo^y^. 

A  Scottish  Investment  Trust  Co.  v.  (Forbes)  Inland  Revenue  sionem  of 

.  Taxation. 

),  in  which  it  was  held  that  under  the  circumstances  of  those 

■es  profits  made  by  the  appellant  companies  on  the  sale  of 
ftres  which  they  held  as  investments  were  profits  within  the 
eaning  of  the  English  Income  Tax  Act.  In  the  former  case, 
jwever,  it  appeared  that  the  profits  had  been  treated  by  the 
mpany  as  available  for  the  purpose  of  dividends,  and  in  the 
itter  case  it  was  one  of  the  objects  of  the  company  to  buy  and 
a  shares.  In  my  opinion  these  cases  afford  no  assistance  for 
le  decision  of  the  question  before  us.  The  proceeds  of  property 
lid  are  primd  facie  capital  and  not  income,  and  I  do  not  think 
bt  the  term  "profits"  in  sec.  68  of  the  Statute  of  New 
loQth  Wales  includes  the  difference  between  the  cost  price  of 
ioperty  and  the  price  at  which  it' is  afterwards  sold,  unless  the 
wjring  and  selling  of  such  property  is  the  ordinary  business  of 
he  person  alleged  to  be  a  taxpayer.  -It  cannot,  in  my  opinion, 
le  successfully  argued  that  because  mining  is  a  speculative  enter- 
iroe  the  profit  made  upon  the  sale  of  a  mine  is  necessarily 
nch  profits  as  are  to  be  deemed  income.  In  my  judgment,  there- 
fore, the  appellant  had  not,  upon  the  evidence,  an  income  exceeding 
CaX)  in  the  year  1903. 

It  is,  however,  contended  by  the  respondents  that  all  assess- 
ments of  the  Commissioners  are  conclusive,  unless  appealed  from, 
»  that,  when  they  have  made  an  assessment  of  income,  it  is 
immaterial  whether  the  alleged  taxpayer  had  or  had  not,  in  fact, 
•ny  taxable  income.  An  authority  to  adjudge  a  man  liable  to 
I»y  a  sum  of  money  which  he  does  not  owe  must  obviously  be 
teived  from  some  Statute,  and  one  would  expect  to  find  such  a 
power  conferred  in  clear  and  unmistakeable  terms.  It  is  necessary, 
therefore,  to  examine  the  Statute  in  question  with  some  care. 

The  tax  is  imposed  by  sec.  15,  which  provides  that "  Subject  to 
the  pTovisions  of  this  Act,  and  regulations  hereunder,  there  shall 


VOL  in. 


(1)  26  Sc.  L.R.,  330  ;  2  Tax.  Cases,  551. 
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be  charged,  levied,  collected,  and  paid  to  the  Commissioners  fi 
the  use  of  Her  Majesty,  an  Income  Tax  at  such  a  rate  per 
as  Parliament  shall  from  time  to  time  declare  and  enact  in 
of  the  annual  amount  of  all  income  exceeding  two  hundred  poi 
per  annum  "  arising  from  certain  specified  sources.  Sec  16 
vides  that,  except  in  the  case  of  a  company,  "  the  person  liable 
taxation  in  respect  of  an  income  exceeding  £200  "  shall  be  entitl< 
to  a  deduction  of  £200  in  the  assessment  of  his  income  for 
purposes  of  taxation.  Sec  17  provides  that  the  incomes 
certain  corporations  and  persons,  and  incomes  derived  fro«| 
certain  sources,  shall  be  exempt  from  taxation.  Sec.  27  contaimi 
directions  for  "  ascertaining  the  sum,  hereinafter  termed  ihfii 
'taxable  amount,'  on  which  (subject  to  the  deductions  herein-i 
after  mentioned)  income  tax  is  payable ; "  and  sec  28  entiti«i| 
the  taxpayer  to  certain  deductions  from  the  amount  so  ascaH 
tained.  It  is  important  to  remember  that  the  tax  is  impoeed: 
only  in  respect  of  incomes  exceeding  £200  per  annum.  The: 
English  Income  Tax  Act  (5  &  6  Vict.  c.  35)  first  (sec,  1)  impoeeft' 
a  tax  in  respect  of  all  incomes  arising  from  the  specified  sources 
irrespective  of  amount,  and  then  provides  (sec.  163)  that  any 
person  who  proves  to  the  Commissioners  of  Taxes  that  his 
aggregate  annual  income  is  less  than  £150  shall  be  exempted 
from  the  duties  imposed  by  the  Act.  The  area  of  taxation  und& 
that  Act  is  the  whole  income  of  every  person  who  falls  -within 
the  provisions  of  the  Act,  and  the  burden  of  proof  that  any  such 
person  is  entitled  to  exemption  lies  upon  him.  By  the  New 
South  Wales  Statute,  on  the  other  hand,  the  area  of  taxation  is 
limited  to  incomes  exceeding  £200  a  year,  but  a  person  whose 
income  exceeds  that  amount  may,  nevertheless,  claim  exemption 
from  taxation  by  showing  that,  after  making  the  permitted 
deductions  from  the  taxable  amount,  his  net  income  does  not 
exceed  £200.  The  burden  of  proof  of  this  right  to  exemption  is 
upon  him,  as  under  the  English  Act.  The  provisions  of  the  two 
Acts  are  therefore  analogous  so  far  as  regards  the  imposition  of 
a  liability  in  respect  of  certain  incomes,  and  the  conferring  of  » 
right  of  exemption,  if  claimed,  in  certain  cases,  but  differ  in  this, 
that  under  the  English  Act  there  is,  pAmd  facie,  a  liability  in 
respect  of  all  income  derived  from  certain  sources,  while  in  the 
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New  South  Wales  Act  the  liability  is  only  in  respect  of  income  ^-  C.  of  A. 

exceeding  £200  derived  from  certain  sources.  ^_\. 

With  respect  to  the  land  tax  the  scheme  of  the  English  Income  Moonky 

Tax  Act  is  exactly  followed.     Sec.  10  provides  that  there  shall  be  commis- 

levied  and  paid  to  the  Commissioners  for  the  use  of  His  Majesty   signers  of 
^  .  Taxation. 

a  land  tax  at  such  rate  as  Parliament  shall  from  time  to  time       

declare  and  enact  per  pound  sterling  of  the  assessed  value  of  all 
lands  situate  in  New  South  Wales  and  not  included  in  the 
exemptions  specified  in  sec.  11.  Then  follow  directions  for  levying 
the  tax,  which  allow  a  deduction  of  £240  f  i*om  the  assessed  value. 
The  area  of  taxation  is,  therefore,  all  land  in  New  South  Wales 
not  specifically  exempted  from  taxation. 

The  actual  income  of  the  appellant  in  the  present  case,  then, 
not  being  within  the  taxable  area,  I  proceed  to  examine  the  argu- 
ments by  which  the  claim  of  the  respondents  to  tax  him  is  sought 
to  be  sustained. 

Sec.  30  provides  that  the  Commissioners  shall  in  the  prescribed 
manner  give  thirty  days'  notice  of  the  time  and  place  at  which 
"all  persons  liable  to  taxation  .  .  .  under  the  provisions  of 
the  Act "  shall  furnish  returns  for  the  purpose  of  the  assessment 
of  land  and  income  tax.  Pausing  here,  it  is  plain  that  every  land 
owner  is  bound  to  send  in  a  return  as  a  person  "  liable  to  taxation/' 
But  primd  facie  a  person  whose  income  does  not  exceed  £200  is 
not  bound  to  do  so  under  the  words  which  I  have  quoted,  since  he 
is  not  within  the  area  of  taxation.  It  is  contended,  however,  for 
the  respondents  that  the  words  "persons  liable  to  taxation  "  include 
every  person  who  has  received  a  sum  of  money  as  to  which  it  might 
be  alleged,  with  or  without  foundation,  that  it  is  income,  e.g.,  a 
legacy.  This  is  not  the  natural  meaning  of  the  words,  having 
regard  to  sec.  15,  which  imposes  the  liability,  especially  when  the 
distinction  between  the  scheme  of  sec.  15  and  that  of  sec.  10  is 
remembered.  Other  alternative  constructions  suggested  were  that 
the  words  "  persons  liable  to  taxation  "  include  all  persons  subject 
to  the  jurisdiction  of  the  legislature  of  New  South  Wales,  or  all 
persons  in  receipt  of  any  income,  however  small.  Assuming  any 
of  these  constructions  to  be  possible,  it  appears  to  me  that  they 
are  excluded  by  the  succeeding  words  of  sec.  30,  in  which  the 
legislature  has  provided  its  own  dictionary.     That  section  goes  on 
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H.  C.  09  A.   to  say  that  the  notice  shall  state  the  place  at  which  the  prescribed 

^ '^       forms  of  return  may  be  applied  for  and  obtained,  and  that  "  it 

MooNET  shall  be  the  duty  of  all  such  persons,  and  of  all  persons  required 
CoMMis-  ^y  ^^^^  ^^^  ^^  ^^y  regulation  hereunder  to  furnish  any  such 
woNERs  OF  return  to  apply  for  the  prescribed  foi-ms."  The  legislature,  there- 
fore,  recognizes  the  existence  of  two  classes  of  persons;  (1)  "all 
such  persons,"  i.e.  "  persons  liable  to  taxation  under  the  provisions 
of  the  Act,"  and  (2)  all  persons,  i.e.  other  persons,  required  by  the 
Act  or  regulations  to  furnish  returns.  Sec.  57  authorizes  the 
Governor  to  make  such  regulations  either  general  or  particular  as 
may  be  necessary  or  desirable  to  carry  out  the  objects  and  pur- 
poses of  the  Act.  I  cannot  doubt,  reading  this  section  with  the 
words  just  quoted  from  sec.  30,  that  the  Governor  might  make 
regulations  requiring  persons  in  receipt  of  money  from  any  source 
to  furnish  returns  for  the  purpose  of  ascertaining  whether  the 
money  so  received  was  income,  or  whether  it  exceeded  £200  in  the 
year,  and  was  so  liable  to  income  tax.  No  such  regulations,  how- 
ever, have  been  made.  But  it  is  contended  that  there  are  other 
provisions  in  the  Act  which  show  that  the  words  "  persons  liable 
to  taxation  "  must  receive  a  more  extended  meaning.  The  same 
sec.  30  contains  various  subsidiary  provisions  as  to  returns.  Sub- 
sec,  (viii.)  provides  that :  "  No  person  shall  be  released  from  the 
obligations  and  penalties  by  this  Act  or  the  regulations  imposed 
in  respect  to  the  making  of  the  returns  herein  mentioned  by 
reason  only  that  such  person  may  be  within  the  exemptions  as  to 
value  of  lands  or  amount  of  income  taxable  hereinbefore  declared." 
It  is  contended  that  this  provision  shows  that  every  person  in 
receipt  of  income  is  intended  to  be  included  in  the  words 
'*  persons  liable  to  taxation."  It  is  to  be  observed,  in  the  first 
place,  that  the  provision  is  negative  in  form,  and  does  not 
purport  to  impose  an  obligation  not  otherwise  imposed.  It 
assumes,  on  the  contrary,  that  the  persons  spoken  of  are  priTud 
facie  subject  to  the  obligation,  and  negatives  an  exception  which 
might  be  set  up,  the  suggested  exception  being  that  a  person  is 
not  obliged  to  make  a  return  if  he  is  "  within  the  exemptions  as 
to  the  value  of  land  or  amount  of  income  taxable."  Every  excep- 
tion, indeed,  assumes  that  the  case  excepted  is  prinid  facie  within 
the  class.    What  then  is  the  meaning  of  the  term  "  exemptions  ? " 
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It  must  be  remembered  that  the  exemptions  referred  to  are  "  as  H.  C.  of  A. 

to  value  or  amount,"  and  not  exemptions  on  other  grounds.      In        ^^^' 

the  case  of  land  the  reference  is  plainly  to  sec.  10,  which  provides  Mooney 

that  land  tax  shall  be  payable  by  every  owner  of  land  after  ^  ^• 

deducting   £240   from  the  assessed   value.     This   may  be,   not    signers  of 

Taxation. 
inaptly,  described  as  "  an  exemption  as  to  value,"  and  it  results       

from  the  deduction  made  under  sec.  10.  With  respect  to  incomes 
the  term  "exempt"  is  used  as  an  adjective  in  sec.  17,  which  pro- 
vides that  income  derived  from  certain  sources  shall  be  "  exempt " 
from  income  tax,  and  the  word  "  exemptions  "  is  used  in  sec.  27 
(vi.)  with  reference  to  sec.  17.  As  already  shown,  the  word 
"  exemptions  "  in  the  phrase  now  under  consideration  cannot  refer , 
to  sec.  17,  which  deals  not  with  amount  but  with  sources.  But  it 
obviously  includes  the  deductions  made  under  sec.  16.  Does  it 
then  refer  to  anything  else  ?  As  already  pointed  out,  the  term 
"  exemptions  "  assumes  the  existence  of  something  from  which 
the  exemption  is  to  be  made,  but  neither  that  term  nor  the  term 
"deduction"  is  apt  as  referring  to  a  case  which  does  not  fall 
within  some  category  with  respect  to  which  there  may  be  an 
exemption  or  deduction.  Still,  the  context  may  show  that  the 
word  "exemptions"  must  have  a  larger  meaning.  The  phrase 
"  amount  of  income  taxable  "  is  not  used  elsewhere  in  the  Act, 
although  other  somewhat  similar  phrases  are  used  in  sees.  27,  28, 
and  68.  Sec.  27,  as  already  pointed  out,  refers  to  what  is  called 
the  taxable  amount,  and  the  first  direction  is  that  the  "  amount  of 
taxable  income  "  from  all  sources  for  the  preceding  year  shall  be 
the  basis  of  calculation.  "  Taxable  income "  does  not  include 
income  from  the  sources  mentioned  in  sec.  17.  The  fourth  direc- 
tion uses  the  words  "  taxable  amount  of  any  income."  Sea  28 
provides  that  "from  the  taxable  amount  so  ascertained"  every  tax- 
payer shall  be  entitled  to  deductions  in  respect  of  certain  specified 
out-goings.  Sec.  68  defines  the  term  "  income  chargeable "  as 
meaning  "  the  taxable  amount  less  the  deductions  allowed  "  in  the 
Act 

In  my  judgment  the  word  "exemptions"  in  sec.  30  (viii.)  must 
receive  the  same  meaning  with  respect  to  the  words  "amount  of 
income  taxable"  as  with  respect  to  the  words  "value  of  land,"  i.e. 
exemption  from  liability  by  reason  of  permitted  deductions?  £200 


234 


HIGH  COURT 


[19fl 


1905. 

Moon  BY 

t;. 

COMHIfl- 

sioners  uf 
Taxation. 


Griffith  G.J. 


H.  C.  OP  A.  in  the  one  case  and  £240  in  the  other;  and  I  cannot  see  a^ 
reason  for  holding  it  to  include  a  case  which  does  not  fall  witid 
the  original  area  of  taxation.  Thus  construed,  sub-sec.  (viii)  pd 
vides  that  no  person  shall  be  relieved  from  the  obligation  ( 
make  a  return  as  to  income  merely  because  the  provisions  of  dl 
Act  for  deductions  from  the  total  income  would  reduce  H 
chargeable  income  below  £200,  and  so  exempt  him  altogetlM 
under  sec.  16.  That  is  to  say,  every  person  who  has  a  gra 
income  exceeding  £200  is  bound  to  furnish  a  return  notwiti 
standing  those  provisions.  To  support  the  extended  constmctia 
of  the  words  "  all  persons  liable  to  taxation  "  contended  for  b 
the  respondents,  it  is  necessary,  first,  to  read  negative  words  i 
extending  an  obligation  imposed  by  positive  woixls ;  then  to  re« 
the  single  expression  "  within  the  exemptions  "  as  bearing  tm 
distinct  meanings  in  the  same  phrase,  that  is  to  say,  with  respefl 
to  land  tax  as  meaning  "  entitled  to  the  benefit  of  the  statutoi] 
deduction  from  the  total  value,"  and  with  respect  to  income  taa 
as  meaning  not  only  "  within  the  benefit  of  the  statutoq 
deduction  from  the  taxable  amount  of  income,"  but  also  "  withi 
the  benefit  of  non-liability  to  taxation  by  reason  of  insufficient 
of  total  income."  If  the  legislature  meant  to  include  all  person 
in  receipt  of  income  in  the  obligation  to  make  returns  nothini 
would  have  been  easier  than  to  say  so.  I  cannot  see  my  way  t 
do  such  violence  to  the  language  of  the  Statute,  or  to  hold  thj 
the  term  "  all  persons  liable  to  taxation "  is  synonymous  eithc 
with  "  all  persons  in  receipt  of  income,"  or  w4th  *'  all  person 
alleged  to  be  in  receipt  of  income,"  or  with  "  all  persons  subjec 
to  the  jurisdiction  of  the  legislature,"  unless,  indeed,  no  othe 
construction  is  open  which  would  make  the  other  provisions  c 
the  Statute  intelligible.  But,  in  my  opinion,  the  intention  of  th 
legislature  was  that  persons  who  were  not  in  receipt  of  a  gro6 
income  exceeding  £200  a  year — a  fact  easily  ascertained  just  a 
ownership  of  land  can  be  ascertained — should  not  be  in  any  wi( 
concerned  with  its  provisions.  If  a  person  with  an  inconj 
exceeding  that  amount  failed  in  the  obligation  imposed  up0 
him  by  the  Statute,  provisions,  considered  by  the  legislature  t 
be  ample,  were  made  for  punishing  him  both  by  fine  and  penal^ 
and,  if  these  provisions  were  found  inadequate,  authority  w« 
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1905 
mid  have  the  effect  of  compelling  returns  from  other  persons.       ^^_l, 

think,  therefore,  that  the  argument  drawn  from  sub-sec.  (viii.)     Moonev 

rmot  prevail  over  the  strong  reasons  for  adopting  a  contrary     coMSfis- 

nclusion.  signers  of 

.                          ^            Taxation. 
Sec.  31  provides  that  from  the  returns  furnished  to  the  Com-       

iasioners  "or  from  any  other  available  sources"   the    Com-    ^'*®*'*^"'- 
iasioners  shall  cause  separate  assessment  books  to  be  prepared 
r  land  tax  and  income  tax.     It  was  suggested  that  this  pro- 
ision  empowers  the  Commissioners  to    assess   any   person  to 
icome  tax  who  has  not  sent  in  a  return,  whether  he  was  bound 
y  law  to  do  so  or  not.     In  my  opinion  sec.  31  is  merely  sub- 
idiary  to  sec.  30,  and  was  not  intended  to  confer  an  additional 
nd  paramount  authority,  which  would  in  effect  supersede  all  the 
absolute  directions  of  sec.  30.     Such  a  construction  is  also,  in  my 
pinion,  inconsistent  with  sec.  39,  under  which  the  assessment 
jelied  upon  in  the  present  case  was  made,  and  to  which  I  will  now 
Pefer.    That  section  provides  that  "  if  any  person  makes  default 
in  furnishing  any  return ,  of  lands  or  income,  or  if  the  Com- 
nissioners  are  not  satisfied  with  the  return  made  by  any  person, 
ihey  may  make  an  assessment  of  the  value  or  amount  on  which, 
in  their  judgment,  tax  ought  to  be  charged,  and  the  tax  shall  be 
payable  accordingly.   Now  the  term  "  default "  implies  that  some- 
thing that  ought  to  have  been  done  has  been  left  undone.   Where 
there  is  no  duty  there  can  be  no  default.     Sec.  60  imposes  a 
penalty  upon  any  person  who  "  fails  or  neglects  to  furnish  any 
return  within  the  prescribed  time."     If  this  section  could  be  read 
te  applying  to  the  whole  community,  so  that  every  person  who 
does  not  make  a  return  becomes  liable  to  the  penalty,  sec.  39  might 
pethape  be  read  in  the  same  way.     But  I  cannot  see  any  valid 
fwwon  for  accepting  this  construction.     If  the  views  which  I 
have  expre.ssed  are  sound,  the  occasion  for  the  exercise  of  the 
powers  conferred  by  sec.  39  had  never  arisen  with  respect  to  the 
appellant,  and  the  default  assessment  was  made  without  juris- 
diction. 

The  respondents  met  this  diflSculty  by  the  argument  that  by 
*^  ^  provision  is  made  for  appeals  to  the  Court  of  Review 
from  assessments  of  the  Commissioners ;  that  if  the  appellant  had 
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H.  C.  OF  A.  appealed  to  that  Court  he  would  have  been  entitled  (if  his  view 

^_^       of  the  facts  is  correct)  to  have  the  assessment  set  aside  on  the 

MooNKY     ground  that  he  was  not  liable  to  pay  the  tax ;  and  that,  therefore, 

CoMMis.     ^^^  jurisdiction  of  the  Commissioners  cannot  be  impeached  in  any 

sioNERs  OF    other  way.     This  argument  was  accepted  by  the  learned  Judges 

*    in  the  Full  Court.      They  referred  to  the  well  known  rule  that 

when  a  new  right  is  created  by  Statute,  and  a  special  mode  of 
enforcing  it  is  provided  by  the  same  Statute,  that  mode  must  in 
general  be  taken  to  be  exclusive.  But,  with  deference,  I  am 
unable  to  see  how  this  rule  applies  to  the  case  where  a  tribunal 
of  limited  jurisdiction  exceeds  its  jurisdiction.  The  circumstance 
that  an  appeal  lies  from  a  tribunal  of  limited  jurisdiction  is  quite 
irrelevant  to  the  question  whether  a  particular  case  is  within  its 
jurisdiction.  The  fact  that  an  appellate  tribunal  has  jurisdiction 
to  reverse  the  decision  of  a  tribunal  of  first  instance  on  the  ground 
of  excess  of  jurisdiction  does  not  in  general  affect  the  right  of 
persons  complaining  of  the  excess  to  ask  for  a  prohibition,  or  to 
set  up  the  invalidity  of  the  judgment  in  any  other  appropriate 
proceeding.  In  the  case  of  Hex  v.  General  Comviis»ioner8  of 
Tdxes  for  Glerkenwell  (1),  this  was  taken  for  granted  by  the 
Court  of  Appeal  and  by  the  very  learned  counsel  by  whom  the 
case  was  argued. 

It  is  said,  however,  that  if  the  appellant  had  appealed  to  the 
Court  of  Review,  as  he  might  have  done,  that  Court  would  have 
had  jurisdiction  to  inquire  whether  he  had  any  taxable  income, 
and  that  if  the  Court  had  (though  erroneously)  decided  that  he 
had  a  taxable  income,  its  decision  would  have  been  binding  on 
him  (unless  appealed  from  to  the  Supreme  Court  on  case  stated), 
and  would  have  established  conclusively  as  between  him  and  the 
Commissioners  that  he  was  a  person  liable  to  taxation,  and  con- 
sequently a  person  who  had  made  default  under  sec.  39.  Possibly 
this  result  would  have  followed  if  the  appellant  had  invoked  the 
jurisdiction  of  the  Court  of  Review.  On  that  point  I  express  no 
opinion.  But  it  does  not  follow  that  a  person  against  whom  an 
order  is  made  by  a  tribunal  which  has  no  jurisdiction,  and  from 
which  an  appeal  lies,  is  bound  to  appeal  from  the  order,  and 
cannot  take  his  objection  by  way  of  prohibition  or  otherwise. 

(1)  (1901)2K.B.,879. 
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It  is  also  contended,  if  I  rightly  appreciate  the  argument,  that  H.  C.  op  a. 
since  the  Court  of  Review  had  jurisdiction  to  inquire  whether 
the  alleged  taxpayer  was  or  was  not  liable  to  taxation,  it  must 
be  inferred  that  the  Commissioners,  who  are  the  tribunal  of  first 
instance,  must  have  a  correlative  and  co-extensive  jurisdiction 
to  determine  that  he  was  so  liable,  whether  his  income  in  fact 
exceeds  £200  or  not.  If  there  were  any  ambiguity  in  the  language 
of  the  Statute  by  which  their  jurisdiction  is  conferred,  it  is  possible 
that  this  argument  might  be  called  in  aid.  But  when  a  provision 
m  a  Statute  is  free  from  ambiguity  it  does  not  seem  to  be  con- 
sistent with  recognized  canons  of  construction  to  call  in  aid  some 
other  provision  for  the  purpose  of  first  suggesting  and  then  re- 
solving a  doubt.  Moreover  in  the  present  case  there  is  no  need 
to  invoke  any  such  assistance.  For,  if  a  regulation  were  made  to 
the  effect  already  suggested,  it  would  be  necessary  that  the  Court 
of  Review  should  have  such  a  power,  which  may  well  be  con- 
sidered to  have  been  conferred  in  view  of  that  contingency.  And, 
further,  it  might  well  happen  that  a  person  with  an  income 
exceeding  £200,  and  therefore  within  the  words  "  persons  liable 
to  taxation  "  as  used  in  sec.  30,  might  be  able  to  show  that  by 
reason  of  exemptions  and  deductions  disallowed  by  the  Com- 
missioners he  was  not  liable  to  pay  any  tax.  For  all  these  reasons 
I  am  of  opinion  that  no  extension  of  the  powers  of  the  Commis- 
sioners can  be  inferred  from  the  powers  of  the  Court  of  Review. 
The  condition  precedent  to  the  jurisdiction  of  the  Commissioners 
to  make  a  default  assessment  is  that  the  person  in  question  should 
have  "  made  default."  If  he  has  not  done  so,  their  jurisdiction 
never  arises,  and  anything  done  in  their  asserted  exercise  of  it  is 
absolutely  inoperative. 

It  is  said  further  that  a  person  cannot  be  in  a  better  position 
by  failing  to  take  advantage  of  his  right  to  appeal.  Whether  he 
would  or  not  be  in  a  better  position,  depends  upon  whether  he 
would  by  appealing  have  submitted  to  the  final  decision  of  the 
Court  of  Review  the  question  of  fact  on  which  the  jurisdiction  of 
the  Commissioners  to  make  the  default  assessment  depended. 
But,  if  he  would  have  been  bound  by  their  decision,  it  does  not 
follow  that  he  was  under  any  obligation  to  abandon  his  right  to 
object  to  the  jurisdiction  of  the  Commissioners  in  any  other  way. 
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Such  an  obligation,  which  would  oust  the  jurisdiction  of  the 
Supreme  Court  to  keep  the  exercise  of  the  powers  of  the  Com- 
missioners within  due  bounds,  must  be  imposed  by  the  legislature, 
and  cannot  be  lightly  inferred  from  ambiguous  language. 

We  were  referred  to  the  case  of  Allen  v.  Sharp  (1),  which,  it 
was  contended,  was  conclusive  to  show  that  the  Commissioners 
had  jurisdiction  in  the  present  case.     The  first  observation  that 
occurs  on  that  case  is  that  it  was  a  decision  upon  the  construction 
of  a  particular  Statute,  and  is  no  guide  to  the  construction  of 
another  Statute,  unless  the  provisions  are  substantially  identical 
so  far  as  regards  the  ratio  decidendi.     A  difficulty  often  arises  in 
determining  to  what  extent  a  tribunal   of  limited  jurisdiction 
has  authority   to  determine  the   existence  of   the   facts   upon 
the   existence   of   which   its    own  jurisdiction    depends.      This 
was  the  difficulty  in  Allen  v.  Sliarp  (1),  as  it  is  in  the  present 
case.     In  R.  v.  CoTumissionera  for  Special  Purposes  of  the  Income 
Tax  (2),  Lord  Esfier  M.R.,  dealing  with  this  point,  said :  "  When 
an  inferior  Court  or  tribunal  or  body,  which  has  to  exercise  the 
power  of  deciding  facts,  is  first  established  by  Act  of  Parliament,, 
the   legislature   has  to  consider  what  powers  it  will  give  that 
tribunal  or  body.     It  may  in  effect  say  that,  if  a  certain  state  of 
facts  exists  and  is  shown  to  such  tribunal   or  body  before  it 
proceeds  to  do  certain  things,  it  shall  have  jurisdiction  to  do  such 
things,  but  not  otherwise.     There  it  is  not  for  them  conclusively 
to  decide  whether  that  state  of  facts  exists,  and,  if  they  exercise 
the  jurisdiction  without  its  existence,  what  they  do  may  be  ques- 
tioned, and  it  will  be  held  that  they  have  acted  without  jurisdiction. 
But  there  is  another  state  of  things  which  may  exist.     The  legis- 
lature may  entrust  the  tribunal  or  body  with  a  jurisdiction,  which 
includes  the  jurisdiction  to  determine  whether  the  preliminary 
state  of  facts  exists  as  well  as  the  jurisdiction,  on  finding  that  it 
does  exist,  to  proceed  further  or  do  something  more.     When  the 
legislature  are  establishing  such  a  tribunal  or  body  with  limited 
jurisdiction,  they  also  have  to  consider,  whatever  jurisdiction  they 
give  them,  whether  there  shall  be  any  appeal  from  their  decision, 
for  otherwise  there  will  be  none." 


(1)  2  Ex.,  352. 


(2)  21  Q.B.D.,  313,  at  p.  319. 
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Allen  V.  Sharp  (1),  was  an  action  of  replevin  for  the  recovery 
of  goods  and  chattels  taken  by  the  defendant  under  a  warrant  of 
distress  issued  by  the  Commissioners  of  Taxes  to  enforce  payment 
of  duties  for  which  the  plaintiff  had  been  assessed  by  the 
assessors  for  his  parish  under  the  Act  43  Geo.  III.  c.  99.  The 
Court  treated  the  case  as  if  it  had  been  an  action  of  trespass  for 
taking  goods  without  legal  justification.  The  main  question  in 
the  case  was  whether  under  the  Act  of  43  Geo.  III.  c.  99,  the 
jurisdiction  of  the  parish  assessors  was  limited  to  assessing  the 
taxes  payable  by  persons  who  in  fact  and  law  were  liable  to  pay 
them,  or  whether  it  also  extended  to  determining  whether  persons 
alleged  to  be  liable  were  in  fact  and  law  so  liable.  The  Court  of 
Exchequer,  on  consideration  of  the  provisions  of  the  Statute,  took 
the  latter  view.  In  the  course  of  the  argument  of  Sir  F.  Thesiger 
for  the  plaintiff,  Parke  B.  is  reported  to  have  said  (2) : — "Wher- 
ever a  Statute  gives  to  certain  persons  the  power  of  adjudicating 
upon  a  particular  matter,  their  decision  excludes  all  further 
inquiry.  Here  it  is  as  if  the  Statute  had  said,  that  the  assessor 
shall  decide  whether  or  no  the  party  is  a  horse-dealer ;  and  the 
assessor  having  done  so,  his  decision  is  final  and  conclusive,  unless 
appealed  against  in  the  manner  pointed  out  by  the  Act :  Brittain 
V.  Kivnard  (3);  Reg.  v.  Bolton  (4)."  In  delivering  judgment  he 
said  (5) : — "  On  a  careful  consideration  of  these  Acts  of  Parlia- 
ment, they  seem  to  me  to  differ  from  the  Statute  of  Elizabeth,  as 
to  poor-rate  (42  Eliz.  c.  2),  and  that  the  legislature  intended 
that  the  assessment  of  the  assessors  appointed  by  the  Commis- 
sioners should  be  final  and  conclusive,  unless  appealed  from,  in 
the  first  place,  to  the  Commissioners,  and  further,  if  neces- 
sary, to  the  Judges  of  the  superior  Courts;"  and  again,  "With- 
out referring  to  the  Statutes,  I  should  say,  a  pnori,  that  the 
object  of  the  legislature  was  to  make  the  decision  of  the 
assessor  final  and  binding,  unless  disputed  in  the  manner  pointed 
out.  On  reading  the  Statutes,  I  come  to  the  same  conclusion. 
By  the  9th  section  of  the  43  Geo.  III.  c.  99,  the  Commissioners 
are  to  meet  and  appoint  assessors,  who  are  to  bring  in  their  cer- 
tificates of  assessments  verified  on  oath;  and  the  assessors  are 
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(1)  2  Ex.,  .352. 

(2)  2  Ex.  .352,  at  p.  3€0. 


(3)  1  Bro.  &  B.,  432. 

(4)  1  Q.B.,  66. 
(5)  2  Ex.  352,  at  p.  363. 
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H.  C.  OF  A.  thereby  *  required,  with  all  care  and  diligence,  tx)  charge  and  assess 

themselves  and  all  other  persons  chargeable  with  the  said  duti^ 

MooNEY     If  the  language  had  been  *  to  charge  and  assess  all  such  persons  as 

CoMMis-     ^^®y  honestly  and  bondfidsy  after  due  care  and  diligence,  believed 

sioNKRs  OF    to  be  chargeable,'  their  assessment  would,  beyond  all  question,  be 

final.     But  though  the  Statute  does  not,  in  express  terms,  say 

that  the  assessment  shall  be  conclusive,  yet  I  find,  on  referring  to 
the  30th  section  of  the  43  Geo.  III.  c.  161,  which  enables  the 
assessors  to  assess  persons  who  neglect  or  refuse  to  deliver  lists, 
it  is  enacted  that  every  such  assessment  *  shall  be  final  and  con- 
clusive upon  the  person  thereby  charged,  who  shall  not  be  at 
liberty  to  appeal  therefrom,  unless  such  person  shall  prove  that 
he  or  she  was  not  at  his  or  her  dwelling-house  or  place  of  abode 
at  the  time  of  delivery  of  such  notice,  nor  between  that  day  and 
the  time  limited  for  delivering  such  lists  aforesaid  to  the  asses«)r, 
nor  unless  such  person  shall  allege  and  prove  some  other  excu» 
for  not  having  delivered  his  or  her  list,  as  the  Commissioners  shall, 
in   their  judgment,   think   reasonable   and   sufficient.'     In  that 
special  case,  the  legislature  has  expressly  made  the  assessment 
final  and  conclusive ;    and   unless  the  party  can  bring  himself 
within  the  exception,  he  has  no  opportunity  of  appealing.     TbAt 
being  so,  if  a  party,  who  has  an  opportunity  of  appealing,  does 
not  avail  himself  of  it,  it  would  be  reading  the  Acts  very  incon- 
sistently to  say  that  he  is  not  equally  bound  by  the  assessment 
Let  us  then  look  to  the  power  of  appeal,  which  possibly  might  be 
framed  in  such  a  way  as  to  show  that  the  legislature  did  not 
mean  it  to  be  conclusive.     This  provision  is  contained  in  the  24th 
sec.  of  the  43  Geo.  III.  c.  99,  which  enacts,  '  that,  if  any  person 
shall  think  himself  overcharged  or  overrated  by  any  assessment 
or  surcharge,'  &c.,  '  it  shall  be  lawful  for  him  to  appeal  to  the 
Commissioners,'  &c.    It  is  argued,  that  the  wording  of  this  clause 
shows  that  the  legislature  meant  it  to  apply  only  to  persons  liable 
to  be  rated,  but  rated  for  too  much.     Admitting  it  to  be  so,  and 
that  the  word  *  overrated '  has  that  meaning,  then  this  plaintiff  is 
in  the  predicament  of  a  person  *  oveiTated,'  since  he  is  clearly 
liable  to  part  of  the  rate ;  for  it  is  stated  by  the  avowry,  that  he 
was  liable  to  *  other  duties  amounting  to  £3  8s.  9d.,  in  which  he 
was  duly  assessed,'  and  which  he   paid."     The   learned   Baron 
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then  distingaished  the  case  of  Weaver  v.  Price  (1),  in  which  H.  0.  ofA. 
it  was  held  that  under  the  Poor  Rate  Jet,  42  Eliz.  c.  2,  which 
enabled  overseers  to  rate  the  inhabitants  of  a  parish,  justices 
had  no  jurisdiction  to  grant  a  warrant  for  enforcing  a  rate 
assessed  on  a  party  who  had  no  land  in  the  parish ;  and  added 
(2):  "But  the  case  of  Earl  of  Radnor  v.  Reeve  (3),  is  in  point. 
There  the  Court  said,  *  that  it  had  been  determined  by  all  the 
Judges  of  England,  that,  when  a  Statute  provides  that  the  judg- 
ment of  Commissioners  appointed  thereby  shall  be  final,  their 
decision  is  conclusive,  and  cannot  be  questioned  in  any  collateral 
way.'  In  like  manner,  if  a  Statute  gives  magistrates  jurisdiction 
to  decide  on  a  certain  matter,  and  they,  having  the  facts  before 
them,  do  decide  it,  the  propriety  of  their  judgment  cannot  be 
inquired  into,  although  they  may  have  come  to  an  erroneous 
conclusion." 

Rolfe,  B.  said  (4) :  "  But  our  decision  is  not  that  an  assessment 
made  without  jurisdiction  will  bind.  For  instance,  if  an  assessor 
were  to  assess  a  person  living  altogether  out  of  his  district,  or 
dealing  in  something  in  respect  of  which  the  Act  did  not  give 
any  authority  to  assess  him,  the  assessment  might  be  questioned 
m  an  action.  By  the  9th  section  of  the  43  Geo.  III.  c.  99,  the 
assessors  are  to  make  their  assessments  '  according  to  the  pro- 
visions of  the  laws  then  in  force.'  But  reading  that  and  the 
other  Statutes  in  pa/ri  materidy  I  cannot  feel  a  doubt  but  that 
the  legislature  meant  to  make  the  decision  of  the  assessor  as  to 
matters  within  his  jurisdiction,  whether  acquiesced  in  or  appealed 
from  and  confirmed,  absolute  and  conclusive." 

The  decision  of  the  Court  turned,  therefore,  entirely  upon  the 
particular  language  of  the  Statute  there  in  question,  which  is 
very  different  from  that  now  before  us  for  interpretation.  I 
cannot  read  this  judgment  as  laying  down  the  doctrine  that  the 
jurisdiction  of  a  new  tribunal  from  which  an  appeal  to  another 
tribunal  is  given  can  only  be  questioned  by  appeal  to  that  second 
tribunal.  It  is  also  to  be  remembered  that  there  is  a  well  known 
distinction  between  the  case  of  an  action  for  trespass  brought 
against  an   executive   officer  for   executing   the   warrant    of  a 


(1)  3  6.  &  Ad.,  409. 

(2)  2  Ex.,  352,  at  p.  366. 


(3)  2  Bos.  &  P.,  391. 

(4)  2  Ex.,  352,  at  p.  366. 
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H.  C.  OF  A.   tribunal  as  to  a  matter  pritnd  facie  within  its  jurisdiction  ani 

the  case  of  a  similar  action  against  the  person  by  whom,  or 

party  at  whose  instance,  the  warrant  is  issued.     In  the  forme 

case  the  action  will  not  lie.     In  the  latter  it  will,  if  the  matter 

SIGNERS  OF    were  not  in  fact  and  law  within  the  jurisdiction  of  the   tribunaL- 
Taxation.  %,        •         \         t  -i 

(See  Andrews  v.  Mams  (1)  ).     In  my  judgment,  therefore,  th« 

case  of  Allen  v.  Sharp  (2),  does  not  govern  the  present  case; 

which  depends  upon  a  Statute  framed  on  quite  different  lines. 

And,  in  any  case,  I  do  not  think  it  is  an  authority  for  the  jhx)- 

position  that  parties  who  have  acted  without  jurisdiction  can 

themselves  as  plaintiffs  invoke  the  authority  of  a  Court  of  justice 

to  enforce  their  unauthorized  order  on  the  ground  that  the  defeo- 

dant  might  have  appealed  from  it  to  another  tribunal. 

If  the  contention  of  the  plaintiffs,  founded  on  the  right  of 
appeal  to  the  Court  of  Review,  is  sound,  a  default  assessment 
for  land  tax  upon  a  man  who  had  no  land  in  New  South 
Wales  would  be  equally  binding.  This  is  directly  contrary  to 
tlie  authority  of  Weaver  v.  Price  (3).  In  each  case  the  argu- 
ment must  be  founded  upon  the  words  "  persons  liable  to  tsssL- 
tion,"  which,  in  one  case,  certainly  mean  "  persons  who  are 
owners  of  land  subject  to  taxation."  Why,  in  the  otlier  case, 
should  it  include  persons  who  have  received  money  which  is  not 
liable  to  taxation,  either  because  it  is  not  income  at  all  or  because 
it  is  not  within  the  area  of  taxation  ? 

A  final  argument  was  founded  on  sec.  67  of  the  Act,  which 
provides  that  the  production  of  an  assessment  book  or  of  a 
document  under  the  hand  of  the  Commissioners  purporting  to  be 
an  extract  from  it  "  shall  be  conclusive  evidence  of  the  making 
of  the  assessment  and  .  .  .  that  the  amount  and  all  the 
particulars  of  such  assessment  appearing  in  such  book  or  docu- 
ment are  absolutelj^  correct."  In  my  opinion  it  is  impossible  to 
read  this  section  as  applying  to  a  case  where  an  assessment  is 
made  without  jurisdiction,  without  either  rejecting  the  express 
provisions  and  conditions  of  sees.  30  and  39,  or  holding  that  it 
applies  to  assessments  to  land  tax  of  persons  who  are  not  owners 
of  land  as  well  as  to  assessments  to  income  tax  of  persons  who 


(1)  1  Q.B.,  3. 


(2)  2  Ex.,  352. 


(3)  3  B.  &  Ad.,  409. 


Barton  J. 


3  C.L.R]  OF  AUSTRALIA.  243 

are  not  liable  to  pay  it  because  their  incomes  do  not  fall  within   H.  0.  of  a. 

1905. 
the  area  of  taxation.     I  think  the  appeal  should  be  allowed.  ^^^ 

MOOKBY 

Babton  J.     I  am  in  entire  agreement  with  the  Chief  Justice     commis- 

in  the  conclusions  at  which  he  has  arrived,  and  the  reasons  he    ^oxers  of 

Taxation. 

has  given  are  so  elaborate  and  so  complete  that  they  might  well 
stand  by  themselves.     I  shall  therefore  make  no  attempt  to  deal 
exhaustively  with  the  questions  raised.     To  my  mind  the  case 
largely  turns  on  the  15th  section  of  the  Assessment  Act.     In  a 
Statute  of  which  the  main  characteristic  is  certainly  not  clearness 
of  expression,  we  find  the  remarkably  clear  pronouncement  that 
the  tax,  the  rate  of  which  per  pound  is  to  be  declared  in  a  separate 
enactment,  "  shall  be  charged,  levied,  collected  and  paid     .     .     . 
m  respect  of  the  annual  amount  of  all  incomes  exceeding  £200 
per  annum."     No  one  doubts  that  the  incomes  here  meant  are 
gross  inconnes.     To  my  mind  nothing  can  be  plainer  than  that 
this  section  places  incomes,  which  in  the  gross  fall  below  £200, 
outside  the  pale  of  the  taxation  authorized.    As  this  is  the  statutory 
authority  for  the  tax,  the  amount  only  of  which  is  to  be  declared 
by  separate  enactment,  nothing  but  the  most  cogent  expressions  in 
other  parts  of  the  Act  could  have  the  effect  of  controlling  its  clear 
terms.    We  do  not  diminish  their  plainness  by  pointing  to  other 
provisions  more  or  less  obscure.    To  take  away  from  its  effect,  "you 
must  have"  as  Jeaael  M.R.  said  in  Bently  v.  Rotherham  Board  of 
Health  (1),  *Ja  context  even  more  plain,  or  at  least  as  plain — it 
comes  to  the  same  thing — as  the  words  to  be  controlled."   Applj^ing 
Lord  Wenaleydale's  golden  rule,  I  find  first  a  clear  exclusion  of  all 
gross  incomes  under  £200,  and  in  the  sense,  justly  attributed  to  the 
rule  by  WiUes  J.  in  Chi^istophersen  v.  Lotinga  (2),  I  fail  to  find  in 
the  expressions  having  that  effect  anything  "  which  would  be  so 
absurd  with  reference  to  the  other  words  of  the  Statute  as  to 
amount  to  a  repugnance."    I  see  no  absurdity,  no  manifest  injustice, 
in  the  words,  which,  occurring  where  we  find  them,  are  the  domin- 
ant command  of  the  Statute  as  to  income  tax,  and  practically  the 
only  authority  for  it.     But  if  I  suspected  any  such  absurdity  or 
mjustice,  I  should  consider,  with  Jervis  C.J.  in  Alley  v.  Dale  (3), 

(1)  4  Ch-  D.,  588,  at  p.  592.  (2)  3.3  L.J.,  C.P.,  121,  at  p.  12.3. 

(3)  20  L.J.,  C.P.,  233,  at  p.  235. 
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E.G.  OF  A.   thai  "We  assume  the  functions  of  legislators  when  we  depul 

^__*        from   the  ordinary  meaning  of  the  precise  words  used,  merdjr 

MooNEY     because  we  see  or  fancy  we  see  an  absurdity  or  manifest  injustiee^ 

CoMMis-      from  an  adherence  to  their  literal  meaning."     I  know  of  no  judical 

DONERS  OF  utterance  which  puts  a  position  like  the  present  better  than  tiiil 
of  Jessel  M.R.  in  Nuth  v.  Taiivplin  (1),  where  he  says  that  '^  Aoy 
one  who  contends  that  a  section  of  an  Act  of  Parliament  is  not 
to  be  read  literally  must  be  able  to  show  one  of  two  things,  eitilier 
that  there  is  some  other  section  which  cuts  down  its  meaning,  or  else 
that,  the  section  itself  is  repugnant  to  the  general  purview  of  the 
Act."  The  next  section,  16,  seems  to  make  it  pretty  clear  thatifc 
is  in  respect  of  an  income  exceeding  in  the  gross  £200  a  year  tbak 
a  person  is  liable  to  taxation. 

If,  then,  the  appellant  had  not,  in  the  year  in  respect  of  whicfc 
the  tax  is  claimed,  an  income  exceeding  £200  a  year,  was  he  called 
on  by  law  to  furnish  any  return  ?  If  he  was,  then,  as  he  did  not 
make  any  return,  he  made  default  within  the  meaning  of  sec  39, 
and  the  Commissioners  have  some  foundation  for  the  argument 
that,  even  if  he  had  not  an  income  exceeding  £200  they  conJd 
assess  the  "  amount  on  which>  in  their  judgment,  tlie  tax  ought  to 
be  charged,"  and  make  him  pay  according  to  that  assessment 
But  I  think  it  clear  that,  before  he  could  be  held  in  default,  Uie 
Commissioners  must  establish  that  he  was  under  a  duty  to  make 
a  return,  and  this  I  am  of  opinion  they  have  failed  to  do,  and 
therefore  their  assessment  of  the  appellant  was  not  jjistified.  For 
sec.  30  provides  that  the  Commissioners  shall  give  notice  of  the 
time  and  place  at  which  all  persons  "  liable  to  taxation  .  .  . 
under  the  provisions  of  this  Act  shall  furnish  returns  "  for  assess- 
ment purposes ;  and  the  section  then  enacts  that  "  it  shall  be  the 
duty  of  all  such  persons,  and  of  all  persons  required  by  this  Act, 
or  any  regulation  thereunder,  to  furnish  any  such  returns,"  to 
apply  for  the  returns,  and  having  filled  them  up,  to  sign  and 
deliver  them  in  the  proper  quarter. 

Now,  if  I  am  right  in  holding  that  incomes  not  exceeding  £200 
are  not  within  the  taxing  provision  and  that  the  appellant,  if  he 
had  not  such  an  income,  was  not  a  person  "  liable  to  taxation,"  he 
was  not  under  a  duty  to  make  a  return  unless  he  came  within 

(1)  8Q.B.D.,  247,  at  p.  253. 
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the  second  class  of  persons  described  in  sec.  30,  namely,  "  persons  H.  C.  of  a. 
required  by  this  Act  or  any  regulation  thereunder  to  furnish  any 
such  returns."  The  Act  is,  I  think,  destitute  of  any  provision  Moonby 
which  would  impose  this  duty  on  the  appellant  imless  his  income  commis- 
exceeds  £200.  It  is  admitted  that  there  is  no  regulation  imposing  sionkbs  of 
such  a  duty.  I  am  of  opinion,  therefore,  that  the  Commissioners 
cannot  rely  on  their  a^ssessment  under  sec.  39,  as  there  was  no 
duty  to  make  a  return,  and  consequently  no  default ;  and  that  such 
assessment  was  made  without  jurisdiction.  The  argument  based 
on  sub-sec.  (iv.)  of  sec.  30  may  be  briefly  noticed.  "  Any  person  " 
there  obviously  means  any  person  of  the  classes  previously 
enumerated,  namely,  "  persons  liable  to  taxation  under  the  pro- 
visions of  the  Act,"  and  "  persons  required  by  the  Act  or  any 
regulation  thereimder  to  furnish  any  such  returns."  The  mere 
use  of  the  words  "  any  person  "  in  such  a  connection  can  scarcely 
be  made  the  foimdation  of  a  serious  contention  that  it  was 
intended,  framed  as  it  is  and  occurring  where  it  is  found,  to 
impose  on  the  whole  population  the  duty  of  making  these  returns. 
Similarly,  failure  or  neglect  to  furnish  any  return  within  the 
prescribed  time  (sec.  60,  sub-sec.  1),  has  relation  to  returns 
required  by  the  Act  or  regulations.  Probably  the  object  of  sub- 
sec  (iv.)  of  sec.  30  is  to  obtain  the  making  of  returns  on  behalf  of 
persons  and  companies  having  no  representative  here  with  positive 
authority  to  make  the  returns  in  their  representative  capacity. 

Now  had  the  appellant  "an  income  exceeding  £200  per  annum  ?  ** 
All  that  I  have  said  falls  to  the  ground  if  he  had.  *  The  Commis- 
sioners assessed  his  income  at  £9000.  His  evidence  is  that  his 
income  (proper)  for  1903,  the  basic  year,  was  under  £50.  But  in 
that  year  he  received  £1680  as  "final  part"  of  his  one-third  share 
of  £27,000,  the  purchase  money  of  a  mine  which  he  and  certain 
co-owners  had  sold,  and  the  payments  for  which  were  spread  over 
some  years.  His  share  of  the  purchase  money,  he  said,  was  his 
whole  capital.     His  evidence  is  not  challenged. 

By  the  interpretation  section,  (sec.  68),  "  income  "  includes  (inter 

alia)  profits  and  gains,  and  it  was  contended  for  the  Commissioners 

that  the  sums  received  on  the  sale  of  an  interest  in  a  mine  must 

be  held  to  come  under  one  or  both  of  these  heads.     For  the  reasons 

given  by  the  Chief  Justice  I  do  not  think  the  two  Scotch  cases 
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appeal.  The  moneys  received  by  the  appellant  (apart  from 
income  proper  of  under  £50)  cannot  be  held  to  be  profits  or 
as  included  in  the  meaning  of  an  annua]  income.  The  appel 
does  not  appear  to  have  been  carrying  on  the  buying  and  se] 
of  mines  as  a  business.  This  was  a  case  of  three  men  taking 
land  for  mining,  developing  their  mine  by  their  own  labour,  ad| 
then  accepting  a  good  price  for  that  which  had  gained  value  fnw 
their  labour.  So  far  as  we  know  it  was  an  isolated  transacticHi,' 
and  the  price  was  not  profit  as  generally  known,  but  capital 
value. 

With  reference  to  the  decision  in  Allen  v.  Sharp  (IX  so 
strongly  pressed  on  us,  I  agree  in  thinking  that  it  does  not  aj^ly 
to  the  present  case.  It  seems  to  me  to  fall  within  the  second 
branch  of  Lord  Esher's  rule  in  The  Qvsen  v.  The  Corainissuymn 
for  Special  Purposes  of  the  Income  Tax  (2),  as  an  instance  in 
which  the  legislature  "  intrusts  the  tribimal  or  body  with  a 
jurisdiction,  which  includes  the  jurisdiction  to  determine  whether 
the  preliminary  state  of  facts  exists,  as  well  as  the  jurisdiction, 
on  finding  that  it  does  exist,  to  proceed  further  or  do  something 
more."  Much  light  is  thrown  on  the  judgment  by  the  obsen'S- 
tions  of  Parke  B.,  interposed  during  argument  at  p.  360  of  the 
report,  in  the  passage  which  my  learned  brother  has  cited.  The 
first  branch  of  the  rule,  however,  is  important  to  the  present 
case.  Parliament,  his  Lordship  observes,  "  may  in  eflTect  say 
that,  if  a  certain  state  of  facts  exists  and  is  shewn  to  the  tribunal 
or  body "  established  by  Statute,  "  before  it  proceeds  to  do 
certain  things,  it  shall  have  jurisdiction  to  do  such  things,  but 
not  otherwise."  That  is  what  I  conceive  the  legislature  has  said 
in  this  Assessment  Act.  The  jurisdiction  of  the  Commissioners 
depends  on  a  state  of  facts  which  in  this  case  does  not  exist. 

Finally,  it  is  argued  that,  a«  the  appellant  could  have  appealed 
to  the  Court  of  Review  under  sec.  44  instead  of  merely  treating 
the  assessment  as  a  nullity,  that  is  the  only  way  in  which  the 
jurisdiction  of  the  Commissioners  could  be  tested.  Assuming 
that  an  appeal  lay  to  the  Court  of  Review  on  the  question  of 
jurisdiction,  it   does   not   follow   that  the  existence  of   such  a 

U)  2  Ex.,  352.  (2)  21  Q.6.D.,  313,  at  p.  319. 
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recourse  deprives  the  Supreme  Court  of  power  to  say  whether  H.  C.  op  a. 
the  Commissioners  have  acted  within  their  jurisdiction.     If  that 

were  so,  a  prohibition  could  not  be  directed  from  the  Supreme  Mooney 

Court  to  the  Commissioners.    It  may  be  that,  if  Mr.  Mooney  had  combjis- 

appealed  to  the  Court  of  Review  on  the  question  of  jurisdiction,    ajoNKRs  of 
_  rt.ti      Taxation. 

he  would  have  been  concluded  by  the  decision  of  that  tribunal. 
But  that  does  not  show  that  he  was  bound  to  go  to  them,  and 
that  he  was  deprived  of  liis  normal  right  to  contest  the  demand 
of  the  Commissioners  by  awaiting  their  resort  to  the  Supreme 
Court  and  there  establishing  their  want  of  jurisdiction  to 
make  it. 

On  the  whole  case,  then,  I  come  to  the  conclusion  that  the 
appellant  was  not  liable  to  income  tax,  having  no  taxable 
income;  and  that  he  was  not  duly  assessed;  and  that  the 
judgment  of  the  Full  Court  should  be  reversed  and  the  verdict 
for  the  defendant,  now  the  appellant,  formally  entered  at  the 
trial  by  G.  B.  Simpson  J.,  should  stand. 


O'Connor  J.  I  regret  that  I  am  unable  to  concur  in  the 
judgment  of  the  majority  of  the  Court.  This  was  an  action  by 
the  Commissioners  of  Taxation  to  recover  from  the  defendant  a 
certain  sum  in  respect  of  income  t€ix  for  the  year  1904.  Under 
the  LfiTid  and  iTicoTne  Tax  Assessment  Act  the  assessment  for 
1904  is  based  upon  the  income  received  in  1903.  In  1903  the 
defendant  was  in  the  receipt  of  £50  admitted  to  be  income.  He 
alao  received  during  that  year  £1,680  odd  being  the  final  instal- 
ment of  his  share  of  the  purchase  money  of  a  mine  sold  by  him 
and  his  partners  in  1902.  The  defendant  sent  in  no  return  of  his 
income  to  the  Commissioners,  and  they  then  made  what  has  been 
described  as  a  default  assessment  under  sec.  39  of  the  Act,  assess- 
ing him  on  an  income  of  £9,000,  the  total  amount  of  his  share  of 
the  purchase  money  which  on  the  information  at  their  disposal 
they  assessed  as  his  income  for  1903.  The  defendant  having 
failed  to  pay  income  tax  on  that  assessment,  the  action  was 
brought.  At  the  trial  the  plaintiff's  relied  upon  the  assessment  as 
being  conclusive  evidence  of  their  claim.  The  defendant  proved 
the  facts  I  have  stated.  In  the  view  I  take  of  the  case  it  is 
unnecessary  for  me   to  express   any   opinion   on  the  question 
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^ \  were  income  subject  to  taxation,  nor  need  I  say  more  about 

MooNKY  trial  than  this — ^that  apart  from  the  assessment  there   was 

CoMMis-  evidence  to  go  to  the  jury  in  support  of  the  plaintiffs'  claim. 

sioNERs  OF  the  assessment  was  valid  it  was  undoubtedly  conclusive 
Taxation. 
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the  defendant  by  virtue  of  sec.  67.  To  constitute  a  valid 
ment  under  sec.  39  there  must  have  been  default  on  the  part 
the  defendant.  There  could  be  no  default  unless  he  was  a  peram^ 
bound  under  sec.  30  to  send  in  a  return  to  the  Commissioners  for 
purposes  of  assessment.  The  whole  argument  as  to  defendants 
liability  therefore  turns  upon  the  proper  answer  to  be  given  to 
the  question,  was,  or  was  not  the  defendant  a  person  bonnd  to 
send  in  a  return  under  sec  30  ?  That  is  the  section  whidi 
empowers  the  Commissioners  to  obtain  information  for  purposes 
of  assessment,  and  directs  that  returns  are  to  be  sent  in  by  "  all 
persons  liable  to  taxation."  The  defendant  contends  that  he  k 
not  "  a  person  liable  to  taxation,"  and  states  his  argument  aa 
follows : — 

The  Commissioners  have  jurisdiction  to  assess  only  those  in- 
comes which  sec.  15  authorizes  to  be  taxed,  and  no  person  is 
bound  to  send  in  a  return  unless  he  is  in  receipt  of  an  income 
which  can  be  legally  taxed  under  that  section.    Sec.  15  enacts  that 
the  tax  shall  be  charged  on  all  incomes  exceeding  two  hundred 
pounds,  and  no  income  can  be  taxed,  assessed  or  in  any  way  come 
under  the  jurisdiction  of  the  Commissioners  if  it  is  in  fact  under 
two  hundred  pounds.    His  income,  being  in  fact  under  two  hundred 
pounds,  was  not  liable  to  be  taxed,  and  he  was  therefore  not  in 
default  within  the  meaning  of  sec.  39  in  failing  to  send  in  a 
return  in  respect  of  it.     This  argument  rests,  as  it  appears  to  me, 
upon  a  misapprehension  of  the  effect  of  sec.  15  and  of  the  under- 
lying principles  of  the  Act  in  regard  to  levying  assessing  and 
collecting  the  tax.     In  order  to  properly  interpret  sec.  15  it  will 
be  necessary  to  consider  it  in  relation  to  several  other  sections 
and  to  the  general  scheme  of  assessment   which   the  Act  has 
provided. 

Income  tax  in  New  South  Wales  becomes  payable  by  virtue  of 
two  Statutes,  which  must  be  read  together.  The  Land  and  In- 
come  Tax  Assessment  Act  of  1895  which  contains  the  machinery 
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for  assessing  and  collectiDg  the  tax,  and  the  Income  Tax  Act  of   H.  C.  of  a. 
the  same  year  which  fixes  the  rate  of  the  tax.     The  latter  Act 
provides  in  sec.  1  that  there  shall  be  "  annually  levied  and  paid,     >|oon«y 
under  the  provisions  of  the  Land  and  Income  Tax  Assesament     qq^'j^j^. 
Act  1895,  and  in  the  manner  therein  prescribed  an  Income  Tax    signers  of 

of  sixpence  in  the  pound  on  the  amount  of  all  incomes  chargeable       

thereuTider."  The  Land  and  Income  Tax  Assessment  Act  in  sec. 
68  defines  ''  income  chargeable  "  as  "  the  taxable  amount  less  the 
deductions  allowed  under  this  Act."  The  meaning  of  "  taxable 
amount "  is  elucidated  by  sec.  27  as  follows : — "  For  the  purpose 
of  ascertaining  the  sum,  hereinafter  termed  the  '  taxable  amount/ 
on  which  (subject  to  the  deductions  hereinafter  mentioned)  in- 
come tax  is  payable,  the  following  directions  and  provisions  shall 
be  observed  and  carried  out."  After  that  come  directions  for  the 
basis  of  assessment,  two  definitions  of  "  taxable  amount "  in 
special  cases,  and  then  the  following  general  provision  in  sub-sec. 
(vi.) : — '*  In  all  other  cases  the  taxable  amoimt  shall  be  the  total 
amount  of  taxable  income  arising  or  accruing  to  any  person 
from  all  sources  except  to  the  extent  of  the  exemptions  provided 
by  section  seventeen."  Sec.  17  contains  the  list  of  incomes 
which  on  various  grounds  of  public  policy  are  altogether 
exempt  from  income  tax,  as  for  instance  the  revenues  of  Muni- 
cipal Corporations  and  the  funds  and  incomes  of  Registered 
Friendly  Societies.  Before  we  can  arrive  at  the  amount  of 
income  upon  which  sec  15  charges  the  tax  we  must  deduct 
from  the  total  amount  of  the  income  which  is  liable  to  be 
taxed  the  deductions  authorized  by  sec.  28  in  accordance  with 
the  method  prescribed  by  that  section.  These  deductions  are, 
speaking  generally,  such  as  would  be  necessarily  made  on  ordinary 
business  principles  to  arrive  at  nett  income — but  in  many  cases  it 
is  dear  that  they  cannot  be  made  without  the  intervention  of  the 
Commissioners.  For  example,  in  the  case  of  a  business  where 
machinery  or  utensils  is  employed,  the  deductions  for  diminished 
value  of  machinery  or  utensils  by  wear  and  tear  during  the  year 
is  to  be  such  as  the  Commissioners  may  think  just  and  reasonable. 
By  sub-sec.  1,  losses,  outgoings  and  expenses  incurred  in  the  pro- 
duction of  income  can  be  deducted  only  if  actually  incurred  in 
New  South  Walea     But  by  sec  6  the  Commissioners  may,  where 
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deducted  even  if  incurred  outside  New  South  Wales.  AgaM 
under  sec.  29  certain  deductions  are  forbidden,  amongst  tbeij 
deductions  for  debts  owed  to  the  taxpayer,  but  by  sub-sec.  (ix.)i^ 
that  section  the  deductions  may  be  allowed  in  cases  vrhere  tk^ 
debts  are  proved  to  the  satisfaction  of  the  Commissioners  to  b( 
bad,  or  doubtful,  and  in  the  latter  case  the  doubtful  debts  ca^ 
only  be  allowed  at  the  value  estimated  by  the  Commissioiiea 
All  these  deductions  may  no  doubt  be  claimed  in  the  retoni^ 
where  the  taxpayer  sends  in  a  return,  but  it  is  quite  clear  tha( 
they  cannot  be  allowed  in  reduction  of  the  amount  of  income  ^ 
be  taxed  until  the  Commissioners  have  adjudicated  upon  them  ii^ 
the  course  of  an  assessment 

Until  the  Commissioner  have  so  adjudicated,  the  portion  o| 
income  upon  which  the  tax  is  to  be  charged  cannot  be  aaoen 
tained.      There  is  nothing  to  show  that  the  Act  intended  tittr 
words  "  income  chargeable  "  to  have  a  different  meaning  in  thi{ 
cases  where  these  special   deductions  were  applicable   than  v^ 
other   cases.      On   the  contrary,  it  is   plain  that  the    "inownfr 
chargeable "  is  to  be  ascertained  by  one  uniform  system  in  aU 
cases — that  is  by  the  system  which  allows  deductions  only  upon 
assessment — and   declares   the   income   chargeable    to    be    that 
portion  of  it  which  is  left  after  the  deduction  has  been  allowed 
As  further  showing  that  "  income  chargeable "    represents  the 
result  of  assessment  by  the  Commissioners,  it  is  provided  by 
sub-sec.  (iii.)  of  sec.  31  that  the  assessment  book  in  respect  dt 
income  tax  shall  be  so  prepared  as  to  show  the  gross  and  taxaUe 
amounts  of  the  income  of  any  taxpayer,  the  "  income  chargeable,** 
and  the  amount  of  tax  to  be  paid  by  each  taxpayer.     The  intro- 
ductory words  of  sec.  15  "subject  to  the  provisions  of  this  Act" 
govern  the  whole  section,  and  I  can  see  no  way  of  giving  full 
effect  to  those  words,  and  to  the  scheme  of  assessment  for  ascer- 
taining the  amount  of  income  to  be  taxed,  unless  by  interpreting 
the  section  as  imposing  the  tax  only  upon  that  portion  of  each 
income  adjudged  by  the  Commissioners  to  be  "chargeable."    It 
is  thus  for  the  Commissioners,  subject  to  appeal,  and  not  for  the 
taxpayer  or   a  jury,  to   determine  what  portion   of   income  is 
chargeable  with  the  tax,  and  that  necessarily  involves  the  deter- 
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the  amount  exempt  from  taxation.     It  being,  therefore,  the  duty       ' 

of  the  Ck>mmissioners  to  determine  in  the  first  instance  as  to  mooney 
every  income,  whether  it  is  within  or  without  the  taxable  value,  commis- 
their  jurisdiction  must  extend  to  every  income  described  in  sec.    sionkrs  of 

15 — whatever  its  amount.     That  jurisdiction  must  necessarily  be       

implied  if  reasonable  effect  is  to  be  given  to  the  sections  I  have 
referred  to.     If  the  defendant's  contention  were  to  prevail,  no 
steps  could  be  taken  by  the  Commissioners  in  the  assessment  of 
an  income  unless  they  were  prepared  to  establish  the  fact  that 
the  portion  of  income  chargeable  under  the  Act  exceeded  £200. 
But,  as  I  have  pointed  out,  no  portion  of  an  income  can  be  made 
chargeable  until  the  Commissioners  have  determined  by  assess- 
ment what  portion  shall  be  chargeable.     Again,  if  the  defendant's 
contention  is  right  the  amount  of  income  chargeable  in  each  case 
where  the  jurisdiction  of  the  Commissioners  was  disputed  would 
be  for  a  jury  to  determine.     That  amount  could  not  be  arrived  at 
without  putting  into  operation  the  provisions  of  sees.  28  and  29 
as  to  deductions — but  those  provisions  are  absolutely  inapplic- 
able to  the  ascertainment  of  the   amount  chargeable   by  any 
tribunal  other  than  the  Commissioners.     It  is  needless  to  multi- 
ply instances  of  the  impossibility  of  applying  the  provisions  of 
the  Act  if  the  jurisdiction  of   the   Commissioners,  even  as   to 
obtaining  information  under  sec.  30,  depended  upon  the  question 
of  fact,  whether  the  gross  income  in  each  case  did  or  did  not 
exceed  £200,  and  if  the  decision  of  that  question  was  left  in  the 
first  instance  in  the  hands  of   the   taxpayer  himself,  or  when 
disputed  by  the  Commissioners  was  left  to  be  determined  by  a 

jory- 

In  the  interpretation  of  the  Act  which  I  have  adopted,  the 

Commissioners  may  inquire  into  and  assess  every  income  accruing 
to  any  person  in  New  South  Wales  from  any  source  of  earnings 
or  profit  in  New  South  Wales,  because  in  regard  to  every  such 
income  they  have  jurisdiction  to  determine,  subject  to  appeal,  the 
question  what  amount,  if  any,  is  "chargeable"  under  sec.  15.  It 
follows  that  any  person  in  receipt  of  an  income  which  may  be 
assessed  by  them,  subject  to  appeal,  as  an  income  liable  to  taxation 
is  a  "  person  liable  to  taxation  "  within  the  meaning  of  sec.  30, 
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H.  C.  OF  A.  and  therefore  under  an  obligation  to  send  in  a  return  for  purposes 

^ '^       of  assessment.     So  far  I  have  shown  that  the  defendant  was 

MooNBT  bound  to  send  in  a  return  under  sec.  30,  because  he  was  in  receipt 
CoMMis-     ^^  *°  income  which  the  Commissioners  had  power,  subject  to 

8IONEBS  OF  appeal,  to  assess  as  chargeable  with  income  tax,  and  that  he  was 
therefore  "  a  person  liable  to  taxation  "  within  the  meaning  of 
that  section.  But  there  is  another  although  a  narrower  ground 
resting  on  the  provisions  of  sec.  30  alone  upon  which  the  defend- 
ant's liability  to  make  the  return  may  be  just  as  clearly  established. 
The  central  feature  of  the  system  of  assessment  under  the  Act  is 
the  preparation  and  maintenance  of  the  assessment  books  for  land 
tax  and  for  income  tax.  They  are  the  records  of  the  assessment, 
with  which  the  Court  of  Appeal  deals,  and  if  unaltered  on  appeal, 
they  are  the  record  of  the  taxpayer's  liability.  By  sec.  31  they 
must  be  prepared  so  as  to  show  in  regard  to  each  taxpayer  the 
gross  and  taxable  amount  of  his  income,  the  ''  income  chargeable," 
and  the  amount  of  the  tax  to  be  paid.  The  Commissioners  are 
directed  to  prepare  the  books  containing  such  particulars  from  the 
returns  provided  to  them,  or  from  any  other  available  source.  Sec. 
30  enables  the  Commissioners  under  penalty  of  fine  to  compel  the 
sending  in  of  the  returns  by  taxpayers,  and  by  its  seveml  sub-sec- 
tions gives  extensive  power  of  further  inquiry  and  examination  into 
the  truth  and  accuracy  of  the  returns  forwarded.  Indeed,  the  main 
source  of  the  information  from  which  the  assessment  books  are  pre- 
pared must  be  the  information  which  each  taxpayer  is  compelled  to 
furnish  about  his  own  land  and  his  own  income  under  this  section. 
If  this  source  of  information  were  not  generally  available  it  is 
difficult  to  see  how  the  assessment  books  could  be  prepared.  The 
working,  therefore,  of  the  whole  system  of  assessment  depends 
very  materially  upon  the  power  of  the  Commissioners  to  demand 
and  enforce  the  supply  by  each  taxpayer  of  the  information  as  to 
his  land  or  his  income  which  is  peculiarly  within  his  own  know- 
ledge. The  defendant,  however,contends  that  he  is  not  liable  to  send 
in  a  return  of  income  because  his  income  for  the  year  in  question 
was  in  fact  under  £200.  If  the  Act  has  left  that  contention  open 
to  him  the  defendant  must  have  the  benefit  of  it,  even  though  such 
a  construction  might  render  sec.  30  to  a  large  extent  ineffective. 
But  the  Act,  so  far  from  leaving  such  a  contention  open,  has  by 


S  C.L.R.] 


OF  AUSTRALIA. 


253 


sub-sec.  (viii.)  of  that  section  provided  for  exactly  such  a  case  in  the 
following  words :  "  No  person  shall  be  released  from  the  obliga- 
tions and  penalties  by  this  Act  or  the  regulations  imposed  in 
respect  to  the  making  of  the  returns  herein  mentioned  by  reason 
only  that  such  person  may  be  within  the  exemptions  as  to  value 
of  lands  or  amount  of  income  taxable  hereinbefore  declared." 
There  is  only  one  exemption  as  to  value  of  lands  to  be  found  in 
the  Act,  that  is  in  sec.  10 ;  which,  although  it  does  not  use  the 
word  "  exemption,"  in  effect,  exempts  from  taxation  all  lands  the 
unimproved  value  of  which  is  under  £240.  Also,  there  is  only  one 
exemption  as  to  amount  of  income  taxable  to  be  found  in  the  Act 
— that  is  the  implied  exemption  from  taxation  of  all  incomes 
under  £200 — in  other  words  the  exemption  upon  which  the 
defendant  relies.  It  may  be  admitted  for  the  purposes  of  inter- 
preting sub-sec.  (viii.)  that  the  Commissioners  have  no  power  to 
assess  an  income  as  over  £200  which  is  in  fact  under  £200,  that 
the  decision  of  the  Court  of  Review  on  the  assessment  is  not  con- 
clusive as  to  fact  or  law,  and  may  be  reviewed  by  any  Court  in 
which  an  action  for  the  amount  of  tax  is  brought — all  that  may 
be  admitted,  and  yet  the  obligation  to  furnish  information  required 
in  the  return  as  the  material  for  the  assessment  is  not  affected. 
It  is  true  that  the  words  are  negative — they  do  not  direct  tax- 
payers whose  incomes  are  within  the  exemption  as  to  value  to 
send  in  a  return,  but,  where  a  taxpayer's  only  reason  for  failing 
to  send  in  a  return  is  that  his  income  is  under  the  amount 
exempted,  they  declare  that  that  reason  shall  not  exempt  him  from 
the  obligation  to  send  in  a  return  of  his  income  or  relieve  him  from 
penalties  for  failing  in  that  obligation.  The  defendant  admits  an 
income  of  £50  for  the  year  in  question — an  income  clearly  within 
the  section  in  all  other  respects,  but  he  contends  that  his  other 
receipts  in  that  year  were  not  income,  and  therefore  his  income  was 
£50  only  and  below  the  exemption.  That  was  his  only  reason  for 
failing  to  send  in  his  return.  I  see  no  way  of  giving  effect  to 
the  words  of  sub-sec.  (viii.)  except  by  holding  that  that  is  no  valid 
reason  for  failing  to  send  in  his  return,  and  that,  having  so  failed, 
he  was  a  person  making  default  in  furnishing  a  return  of  income 
under  sec.  39.  That  section  provides  that  where  such  default  is 
made  the  Commissioners  may  ''make  an  assessment  of  the     .     .     . 
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amount  on  which,  in  their  judgment,  tax  ought  to  be  charged,  ani 
the  tax  shall  be  payable  aocordmgly."  A  default  assessment  wi 
in  due  form  made  under  that  section.  The  defendant  had  doe 
notice  of  it.  He  did  not  appeal  to  the  Court  of  Review — the 
assessment  became  complete,  and  after  due  notice  the  tax  became 
payable.  Under  the  circumstances  of  this  case  it  was  not  <^ 
to  the  defendant  to  contest  his  liability.  The  assessment  book 
became  by  virtue  of  sec.  67  conclusive  evidence  against  him  as  to. 
the  making  of  the  assessment,  the  amount  of  it,  and  the  sum  dm 
to  the  Commissioners  in  respect  to  the  tax.  For  these  reasoi^  I 
am  of  opinion  that  the  decision  of  the  Supreme  Court  was  rights 
and  that  the  appeal  should  be  dismissed. 


Appeal  aUowed.  Orde^*  appealed  froia  dw-j 
charged  with  costs.  Rvle  nisi  discharged 
with  costs.  Respondents  to  pay  the  costi ; 
of  the  appeal. 


Solicitors,  for  the  appellants,  Pigott  &  Stinson, 

Solicitor,   for  the   respondents.  The  Crown  Solicitor  of  KeiB 
South  Wales. 

C.  A.  W. 
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E  COLLIERY  EMPLOYES  FEDERATION 

OF  THE  NORTHERN  DISTRICT,  NEWKppj,LLANTS- 
SOUTH  WALES  (INDUSTRIAL  UNION  | 
OF  EMPLOYES) J 

AND 

iHN  BROWN  AND  WILLIAM  BROWN      .  Respondents. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

lutrud  ArintrtUioH  Act  {N.S,  W.)  {No,  69  of  1901),  sees.  2,  26,  28- Industrial   H.  C.  OP  A. 

diapiUe—  Powtrs  of  Ivduslrial   Union  to  refer — Jurisdiction  of  Arbitration         1905. 

Cwrt^Prohibition.  ' — . — ' 

Sydney, 
The  Arbitration  Court  has  no  jurisdiction  to  entertain  an  application  by  an    ^      .  -   lg 

indixstrial  union  of  employ^  to  have  the  conditions  of  employment  in  the        lo  oq 

industry  regulated  by  the  Court,  unless  there  is  in  existence  an  industrial         ' 

dispute  as  to  those  conditions  between  employes  who  are  members  of  the     GrlfRth  C. J., 
ODka,  and  their  employers.  O^SSnor  W. 

The  Supreme  Court  of  New  South  Wales  granted  a  prohibition  restraining 
the  Industrial  Arbitration  Court  from  further  proceeding  with  a  certain 
application,  on  the  ground  that  it  had  no  jurisdiction  to  deal  with  it.  The 
High  Court,  on  appeal,  being  of  the  opinion  that  the  prohibition  was  properly 
puited  as  to  the  substantial  matters  involved  in  the  application,  but  that  it 
eonld  not  be  supported  as  to  certain  minor  matters,  to  which  the  attention 
of  the  Supreme  Court  had  not  been  directed  as  a  ground  for  limiting  the 
prohibition,  and  the  inclusion  of  which  in  the  prohibition  had  not  been  urged 
by  the  appellants  as  a  ground  for  granting  special  leave  to  appeal,  amended 
the  order  of  the  Supreme  Court  by  limiting  the  prohibition  to  those  matters 
which  were  outside  the  jurisdiction. 

Decision  of  the  Supreme  Court :  Ex  parte  Brown  ;  The  Colliery  Employes 
Ftdention,  Respondents,  (1905)  5  S.R.  (N.S.W.),  412,  varied  and  affirmed  as 
nried. 


APPEAL  from  a  decision  of  the  Supreme  Court. 


V. 

Brown. 
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H.  C.  OF  A.       The  appellants  on  15th  October,  1903,  duly  referred   to  the 

1905.  Court  of    Arbitration    an    industrial    dispute  that  had   arisen 

The  between   certain  of  its  members,   who   were  employes   of  the 

EMPL<fra  ^^spo^^®>^^»  ^^d  t-b®  respondents,  and  made  a  claim  for  an  award 

Federation  in  respect  of  the  conditions  of  the  employment.     On  28th  June, 

OF  THE 

Northern    1905,  a  summons  was   taken  out  in  the  Court  of  Arbitration  by 
NEvt-'souTH  ^^^  appellants,  calling  upon  the  respondents  to  show  cause  why 

Wales      ^^e  original  claim  should  not  be  enlarged  so  as  to  include  certain 
(Industrial  ^  ^ 

Union  of     fresh  matters.     At  the  hearing  of  the  summons  on  5th  July   it 

H^  Hit  VT  .O  WQ  \ 

appeared  that  the  relationship  of  employer  and  employe  had 
ceased  to  exist  between  the  respondents  and  the  members  of  the 
imion.  Objection  was  taken  on  behalf  of  the  owners  that  the 
Court  had  no  jurisdiction  to  make  the  order  asked  for  or  to 
entertain  the  original  claim.  The  Court  overruled  the  objection, 
and  made  an  order  enlarging  the  claim. 

The  Full  Court  on  7  th  July  gi*anted  a  mle  7im  for  a  prohibition 
restraining  the  appellants  and  the  Arbitration  Court  from  further 
proceeding,  on  the  grounds,  (i.)  that  the  Court  of  Arbitration  had 
no  jurisdiction  to  hear  and  determine  the  claim  for  the  reasons, 
amongst  others,  (a)  that  there  was  no  contract  of  employment 
between  any  member  of  the  appellant  union  and  the  respondents, 
(6)  that  there  was  no  longer  an  industrial  dispute  between  the 
appellants  and  the  respondents;  (ii.)  that  the  members  of  the 
appellant  union  had  been  guilty  of  a  breach  of  sec.  34  of  the  Act, 
and  had  thereupon  ceased  to  have  any  locus  atomdi  as  claimants 
in  that  Court. 

On  31st  July  the  rule  was  made  absolute  for  a  prohibition  : 
Ex  parte  Brown,  The  Colliery  Employ  is  Federation,  Respondenif< 
(1).  From  this  decision  the  present  appeal  was  brought  by  special 
leave. 

The  facts  are  sufficiently  set  out  in  the  judgment  of  Griffith  C.J. 

ShaTid  and  Watt,  for  the  appellants.  Under  the  Arbitration 
Act  an  industrial  union  of  employes  has  the  right  to  initiate  an 
industrial  dispute  with  an  employer  in  the  industry,  and  refer  it 
to  the  Court,  notwithstanding  that  no  members  of  the  union  are 
engaged  in  that  particular  employment,  and  although  there  is  in 

(1)  (1905)  5  S.R.  (N.S.W.),  412. 


3C.L.R.]  OF   AUSTRALIA.  257 

fact  no  dispute  in  the  ordinary  sense  between  the  employes  and  ^-  C.  of  A. 
the  employer.     [They  referred  to  sec.  26  sub-sees,  (a),  (d),  and        ^ 
(/)•]      Nowhere  in   the   Act  are  employes  treated  as   possible        thk 

parties  to  litigation.  EmfloT^ 

[Griffith  C.  J.— But  surely  they  may  be  parties  to  a  dispute  ?]  Fkderation 

The  disputes  dealt  with  in  the  Act  are  industrial  disputes;  that  Northern 

is,  not  disputes  in  the  ordinary  sense,  but  the  conflicting  claims  New™cth 

which  give  rise  to  litigation  under  the  Act.  ,^  Wales 

,        ,  ,  (Industrial 

The  union  is  the  only  person  or  body  which  is  brought  into     Union  of 

relations  with  the  employer,  in  respect  of  rights  in  litigation,  „. 

probably  because  the  legislature  thought  the  interests  of  employes  ^»own. 
would  be  best  safeguarded  in  that  way.  Individual  employes 
liave  no  locus  standi  in  litigation  under  the  Act.  It  is  for  the 
onion  to  raise  the  dispute  whenever  it  deems  it  expedient  or  in  the 
interests  of  employfe,  whether  they  are  members  or  not.  The 
check  upon  the  abuse  of  this  power  is  that  the  Court  may  dismiss 
matters  that  are  trivial,  and  compel  the  union  to  pay  costs. 
Moreover  the  union  cannot  act  except  in  pursuance  of  a  resolution 
of  the  majority  of  its  members  :  sec.  28.  It  must  consist  of  per- 
sons concerned  in  an  industry :  sec.  4 ;  and  must  be  one  to  which 
employes  can  conveniently  belong:  sec.  5.  When  the  union 
makes  a  demand  and  the  employer  refuses  to  concede  it,  there  is 
a  dispute  which  may  be  referred  to  the  Court,  provided  that  the 
dispute  relates  to  industrial  matters  as  defined  by  sec.  2.  A 
refusal  by  an  employer  to  employ  unionists  would  amount  to  an 
industrial  dispute,  and  yet  there  might  be  no  members  of  the  union 
in  the  employment :  sec.  2,  sub-sec.  (c).  [They  referred  to  Clevison 
V.  Hubbard  (1).]  The  Arbitration  Court  is  the  tribunal  to  decide 
whether  the  circumstances  have  arisen  to  justify  its  interference. 
It  is  no  objection  to  its  jurisdiction,  that  such  circumstances  have 
not  arisen.     The  Court  may  dismiss  the  claim. 

Once  a  dispute  has  been  properly  instituted  and  referred  to  the 
Court,  it  cannot  be  terminated  except  by  the  consent  of  the 
parties,  or  by  a  decision  of  the  Court.  So  here  there  was  in 
the  beginning  a  dispute  properly  referred  to  the  Court,  and,  even 
if  the  subject  matter  of  the  dispute  disappeared,  the  Court  has 
power  to  deal  with  the  matter.     The  jurisdiction  does  not  come 

(1)  1  Ex.  D.,  179. 
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H.  C.  OF  A.   to  an  end.     It  may  be  that  circumstances  have  arisen  which  afford 

^  an  answer  to  the  claim,  and  that  the  Court  will  have  to  dismiss 

^    t    ' 

Thb        it>  l^^t  it  has  still  jurisdiction  to  proceed,  and,  if  necessary,  give 

Employe    ^^^^^  ^  ^^  defence,  so  far  as  it  is  good.     In  the  present  case  it 

Federation  has  jurisdiction  to  deal  with  the  matters  out  of  which  the  original 

OP  THE 

Northern    dispute  arose,  and  make  a  retrospective  order  as  was  done  in 
Nbw™uth  Lithgow  District  Smelters  and  Workers  v.  Great  Gobar  Copper- 

Wales      Mininq  Syndicate  (1).     Moreover  the  Court  had  lurisdiction  to 
(Industrial  ... 

Union  of     inquire  into  the  question  of  fact  whether  the  employment  stiU 
V.  continued.     There  was  a  conflict  of  evidence  on  this  point,  raising 

Brown.  ^^  issue  of  fact  for  the  Arbitration  Court  to  decide.  Having 
power  to  consider  the  relations  between  the  parties,  the  Court  had 
jurisdiction  to  make  an  order  as  to  the  future  relations  of 
employer  and  employ^.  The  real  party  was  the  union,  and  no 
individual  action  by  its  members,  e.g.,  in  ceasing  work,  could 
affect  its  locus  standi.  The  members  can  only  move  the  body  in 
accordance  with  sec.  28.  There  is  no  necessity  that  the  contract 
of  service  should  be  subsisting  at  the  time  of  the  hearing  in  order 
that  there  may  be  a  dispute  :  Charles  v.  Mortgagees  of  PlyviotUJi 
Works  (2) ;  R.  v.  Proud  (3). 
[Barton  J.  referred  to  0^*ainger  v.  Aynsley  (4).] 
But  even  if  the  Arbitration  Court  had  no  power  to  deal  with 
all  the  matters  involved  in  the  claim,  it  cannot  be  assumed  that 
the  Court  would  make  an  improper  award  or  exceed  its  jurisdic- 
tion. The  respondents  mistook  their  remedy.  It  was  not  a  case 
for  prohibition,  but  for  the  raising  of  the  special  matter  as  a 
defence  on  the  hearing,  not  as  a  plea  to  the  jurisdiction. 

The  ground  as  to  the  members  of  the  union  being  on  strike  is 
no  objection  to  the  jurisdiction.  The  commission  of  an  oflTence 
might  possibly  be  a  contempt,  but  it  could  not  oust  the  jurisdic- 
tion of  the  Court.  The  question  whether  there  was  or  was  not  a 
strike  would  be  one  for  a  jury,  not  for  the  Supreme  Court  on  a 
motion  for  prohibition. 

Cordon  K.C.  (with  him  Edraunds),  for  the  respondents.  The 
Arbitration  Court  has  not  a  general  power  to  settle  the  affairs  of 

(1)  2  Arb.  Rep.  (N.S.W.),  130.  (3)  L.R.,  1  CO.,  71. 

(2)  60  L.J.,  M.C.,  20.  (4)  6  Q.B.D.,  182. 
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an  industry  as  between  employer  and  employ^.     It  can  only  act   ^«  C*  ®'  ^- 

under  certain  conditions,  and  upon  matters  brought  before  it  in  a       ^ '^ 

certain  way.     An   industrial  union  has  no  power  to  create  an        tue 
industrial  dispute  by  making  a  claim  of  its  own  motion  for  the    kmpxJ^k 
purpose  of  having  it  settled  by  the  Arbitration  Court.     There  Federation 
must  first  be  an  actual  dispute.   The  mere  refusal  by  an  employer    Northern 
to  submit  to  the  claim  of  a  union  does  not  constitute  an  industrial  ^^^  south 
dispute.     The  employes  may  be  perfectly  satisfied  with  the  con-      Wales 
ditions  of  their  employment.     Here  there  could  be  no  foundation     Union  of 
for  the  action  of  the  union;  the  relationship  of  employer  and  v. 

and  employe  had  ceased  at  the  date  of  the  summons.  Admitting  ^^^' 
that  there  was  a  properly  instituted  matter  in  the  first  instance 
over  which  the  Arbitration  Court  had  complete  jurisdiction,  that 
jurisdiction  was  ousted  either  wholly  or  in  part  by  the  termination 
of  the  relationship  of  employer  and  employ^.  It  may  be  conceded 
that  the  Court  had  jurisdiction  to  consider  the  original  claim,  and 
if  necessarj',  to  make  a  retrospective  award,  but  that  would  have 
been  purely  a^cademic,  because  the  claims  based  on  that  were 
settled  in  another  way.  The  substantial  objection  to  the  sum- 
mons was  that  the  Court  had  no  jurisdiction  to  entertain  the 
claim  as  to  the  future  conditions  of  the  employment.  That  was 
the  substantial  ground  taken  before  the  Supreme  Court,  and  the 
only  one  seriously  argued  or  dealt  with  by  that  Court  in  its 
decision.  The  Arbitration  Court  has  assumed  jurisdiction  to  deal 
with  the  whole  matter,  because  it  has  enlarged  the  claim  not- 
withstanding the  respondents'  objection.  The  application  for  a 
prohibition  was  not  premature. 

[Griffith  C.J. — There  is  this  diflSculty,  that  this  was  an  inter- 
locutory proceeding  in  the  Arbitration  Court,  an  application 
to  amend  a  proceeding  already  instituted.] 

If  the  Court  has  no  jurisdiction  to  consider  the  matter  on  its 
merits,  it  may  be  prohibited  at  any  stage  of  the  proceedings,  if  it 
assumes  jurisdiction.  The  subject  matter  of  the  new  claim  was 
wholly  outside  the  Court's  jurisdiction.  The  union  is  merely  the 
representative  of  its  members.  When  the  members  terminated 
the  employment,  the  interest  of  the  union  in  the  dispute  ceased. 

[O'Connor  J. — The  relationship  of  employer  and  employ^  might 
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H.  C.  OF  A.  have  ceased,  and  yet  the  Court  might  have  junsdiction  to  deal 

1»05.        with  the  rights  of  the  parties  before  its  cessation.]  j 

The  That  point  was  treated  all  through  as  of  slight  importance,  and  4 

Colliery     ghould  not  now  be  treated  as  vital.     It  w^as  only  used   by  thed 
Employes  *^  ^  ^ 

Federation  appellants  as  founding  an  argument  that,  because  the  Court  of  i 

OF  THE  I 

Northern    Arbitration  had  jurisdiction  over  part  of  the  claim,  it  had  there-  ^ 

Ne'wSo^h  ^^^®  jurisdiction  to  deal  with  the  whole.     [He  referred  to  X>eane  ^ 

Wales      y.  City  Bank  of  Sydney  (1),  and  Mackay  v.  Cainmercial  Bank  of  \ 

Union  of     Neiv  Brunswick  (2).  \ 

mpmyes)        Griffith  C.J. — The  point  was  not  referred  to  on  the  applica-  j 

Brown.      ^j^j^  f^j,  gpecial  leave  to  appeal.     There  the  wider  ground  only  \ 

was  pressed.]  \ 

The  jurisdiction  of  the  Arbitration  Court  only  arises  ^vhere  the 
conditions  prescribed  by  the  Act  are  satisfied.      There    was  no   \ 
longer  an  industry  for  the  purpose  of  this  claim.     There  could  be   j 
no  industrial  dispute,  and  therefore  there  could  be  no  foundation 
for  litigation  in  the  Court.      [He  referred  to  sec.  26  of  the  Act]    , 
It  is  not  enough  that  the  claim  by  the  union  refers  to  industrial    , 
matters.     There  is  no  issue  until  there  has  been  a  dispute,  in  the 
ordinary  sense,  as  to  industrial  matters,  between  the  emploj'^^s  and 
an  employer.   It  is  just  as  essential  that  there  should  be  an  actual 
dispute   as   that  the   subject  matter  of  the  dispute  should  be    , 
industrial.      Otherwise   the  Court   becomes  a   Board  of   Trade 
rather  than  a  Court  of  Arbitration. 

The  order  of  the  Supreme  Court  should  if  necessary  be  corrected 
It  may  be  too  large  in  that  it  is  not  restricted  to  matters  affecting 
the  future,  but  it  should  not  be  treated  as  bad  because  it  is  incor- 
rect as  to  unimportant  matters,  especially  when  the  matter  has 
arisen  owing  to  the  conduct  of  the  parties  in  treating  those 
matters  as  immaterial.  A  prohibition  may  be  limited  to  part  of 
the  proceedings  contemplated.  [He  referred  to  SJwrtt  on  Man- 
damus and  Prohibition,  1887  ed,  pp.  452,  453.] 

[Griffith  C.J.  referred  to  the  judgment  of  Brett  K J.  in  South 
Eastern  Railway  Co.  v.  Railways  Commissioners  (3),  where 
Lush  V.  Webb  (4)  is  cited. 

OCoNNOR  J.  referred  to  Kerkin  v.  Kerkin  (5).] 

(1)  2  C.L.R.,  198,  (4)  1  Sid,,  251. 

(2)  L.R.  5  P.O.,  394,  at  p.  409.  (5)  3  El.  &  Bl.,  399. 

(3)  6  Q.B,D.,  586,  at  p.  605. 
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Shand,  in  reply.     If  the  prohibition  is  too  large  it  is  owing  to  H-  C.  of  A. 

the  mistake  of  the  respondents,  and  the  appellants  are  entitled  to        * 

the  benefit  of  it.     The  appellants  succeed  if  they  show  that  the        xhe 

order  as  a  whole  is  bad.     The  Supreme  Court  assumed  that  the    S^^"*^ 

Arbitration  Court  intended  to  exceed  its  jurisdiction,  whereas  it  Fedbration 

had  only  decided  to  allow  the  application  to  be  made.     In  such  a  Nobthbbn 

case  prohibition  will  not  lie,  unless  it  is  manifest  on  the  face  of  nkw™uth 

the  proceedings  that  the  inferior  Coui*t  intends  to  exceed  its  luris-  ,,  Wales 
^  '=>  ^  (Industrial 

diction.     [He  referred  to  Scmth  Eastern  Railway  Co.  v.  Railway     Union  op 
CaniTnisaionera  (1);  HaUack  v.  University  of  CaTnbridge  (2);  v. 

Reg.  V.  Twiss  (3);  Shortt  on  Mandamus  and  Prohibition,  1887      ^^^^' 
ed.,  p.  456.] 

As  to  the  cessation  of  work  by  the  members  of  the  union,  that 
difficulty  is  overcome  by  the  return  of  one  member  to  the 
employment. 

[Griffith  C.J. — That  was  a  question  of  fact  which  was  all  along 
treated  as  settled  in  one  way.  There  was  never  any  serious  dispute 
as  to  the  termination  of  the  relationship  between  the  respondents 
and  the  members  of  the  union.] 

Even  if  there  were  no  members  of  the  union  in  the  employment, 
the  Arbitration  Court  has  jurisdiction  over  all  persons  engaged  in 
the  industry,  and  all  matters  affecting  their  condition  as  employes 
or  as  employers.  The  power  to  make  a  common  rule  is  an  example 
of  this. 

[Barton  J. — Does  not  the  fact  that  special  power  is  given  by 
the  Act  to  declare  a  common  rule  imply  that  without  such  a  power 
only  partias  to  an  award  could  be  bound  by  it  ?] 

The  definition  of  industrial  matters  in  the  Act  (sec  2),  is  wide 
enough  to  include  all  matters  that  affect  the  conditions  of  employ- 
ment of  any  employes  at  any  time,  and  the  Court  of  Arbitration 
has  power  to  deal  with  any  such  matters  that  may  be  referred  to 
it  The  purpose  of  the  Act,  as  appears  from  its  preamble,  is  to 
give  to  the  Court  this  extensive  power  over  all  industrial  matters, 
and  the  words  of  the  Act  are  sufficient  to  effect  that  purpose. 

Cur.  adv.  vult. 

(1)  6  Q.B.D.,  586.  (3)  L.R.  4  Q.B.,  407. 

(2)  1  Q.B.,  693. 
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H.  C.  OF  A.       Griffith  C.J.   This  is  an  appeal  from  an  order  of  the  Supreme 

Court   making  absolute   a  rule  nisi   for  a  prohibition  to  the 

Xhk        Industrial  Arbitration  Court  and  the  appellants,  restraining  them 

KMPixmBs    ^^^™  further  proceeding  in  the  matter  of  the  industrial  dispute 

Fkdkration  between  the  appellants  and  the  respondents.    The  question  arises 

Northern    in  this  way.     The  respondents  are  the  owners  of  a  coal  mine,  and 

Ne'w^outh  ^^®  appellants  are   the   Colliery   Employes   Federation   of  the 

Wales      Northern  District  of  New  South  Wales,  an  industrial  union  of 
(Industrial 

Union  of     employes,  registered  under  the  Arbitration  Act  1901.     On  15th 

v.  October,  1903,  disputes  having  arisen  between  the  respondents 

Brown.      ^^^  their  late  employes  in  the  mine,   a  dispute   was  regularly 

Deo.  22.       referred  to  the  Arbitration  Court  by  the  appellants,  relating  to 

the  general  conditions  of  employment  of  the  respondents'  employes 

in  the  coal  mine. 

On  14th  November,  1903,  an  answer  was  filed  by  the  respond- 
ents disputing  all  the  claims.  A  long  delay  ensued  for  reasons  to 
which  it  is  not  now  necessary  to  refer.  In  December,  1904,  the 
appellants  filed  a  new  claim,  asking  that  some  other  matters  might 
be  included  in  the  original  claim,  and  took  out  a  summons  on 
27th  February,  1905,  calling  on  the  respondents  to  show  cause 
why  the  scope  of  the  original  claim  should  not  be  extended  so  as 
to  include  certain  fresh  disputes  which  had  arisen.  This  summons 
lapsed,  according  to  the  practice  of  the  Arbitration  Court,  and  the 
employment  continued  for  some  months,  various  suspensions  of 
work  occurring  from  time  to  time,  and  finally  on  15th  June,  1905, 
all  the  miners  in  the  employ  of  the  respondents  went  out  without 
notice  and  did  not  return  to  work.  The  case  put  to  us  by  Mr. 
Gordon  for  the  respondents  was  that  there  was  no  industrial  dis- 
pute, and  that  the  relationship  of  employer  and  employ^  had  ceased 
to  exist,  except  perhaps  as  to  one  member  of  the  union  who, 
according  to  the  evidence,  had  left  his  employment  and  then,  on 
his  statement  that  he  was  not  a  member  of  the  union,  had  been 
taken  back.  That  he  was  the  only  member  of  the  union  in  the 
employment  is  not  in  dispute.  On  28th  June  the  appellants  took 
out  another  summons  in  the  original  claim,  in  the  same  terms  as 
that  taken  out  in  December,  1904.  That  came  on  for  hearing 
on  5th  July.  At  that  time  all  the  members  of  the  appellant  union 
had  left  the  employment  of  the  respondents,  with  the  possible 
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exception  already  mentioned,  and  the  respondents  were  work- 
ing the  mine  with  a  number  of  other  men  who  were  not  members 
of  the  union.  The  objection  was  taken  for  the  respondents  that, 
S8  the  relationship  of  master  and  servant  had  ceased  to  exist 
between  the  persons  for  whom  the  union  was  acting  and  the 
respondents,  the  Arbitration  Court  had  no  jurisdiction  to  entertain 
the  application  or  the  claim. 

We  have  had  some  diflSculty  in  determining  exactly  what  took 
place  before  the  Arbitration  Court.     The  application  made  by  the 
appellants  was  admittedly  made  for  the  purpose  of  regulating  the 
future  working  of  the  colliery  as  between  the  respondents  and 
their  employ^,  who  were  strangers  to  the  appellants,  except  per- 
haps as  regards  one  man.     The  objection  was  that  the  Arbitration 
Court  had  no  jurisdiction,  at  the  instance  of  a  union  which  had 
no  concern  with  the  employes,  to  regulate  the  management  of  the 
affairs  of  the  employers.     The  substantial  point  taken  by  the 
appellants  was  that  the  Court  of  Arbitration,  notwithstanding  the 
cessation  of  the  relationship  of  employer  and  employ^,  had  juris- 
diction to  regulate  the  affairs  of  the  employers  for  the  future. 
That  point  was  clearly  taken. 

Another  point,  as  to  which  it  is  not  quite  clear  how  far  it  was 
taken,  is  whether  the  jurisdiction  of  the  Arbitration  Court  to 
deal  with  the  claim  then  pending  was  ousted  by  the  cessation  of 
the  relationship  of  employer  and  employ^,  as  between  the  persons 
on  whose  behalf  it  was  acting  and  their  former  employes.    Those 
two  points  are  quite  different.     Whether  the  objection  that  the 
Arbitration  Court  could  not  determine  the  matters  raised  by  the 
origmal  claim  was  or  was  not  a  valid  objection  to  the  continuance 
o!  the  action,  as  it  would  be  termed  at  common  law,  there  is  no 
doubt  that  the  determination  whether  the  action  should  go  on  or 
be  dismissed  was  within  the  jurisdiction  of  the  Arbitration  Court. 
It  is  not  disputed  that  that  Court  had  authority  to  inquire  into 
•ny  claims  properly  raised  by  the  original  dispute,  to  dismiss 
the  application  if  it  thought  right  to  do  so,  and  to  adjust  any 
rights  that  might  have  accrued  during  the  pendency  of  the  pro- 
clings.    It  is  also  said  to  be  doubtful  whether  the  Arbitration 
Cotfft  asserted  jurisdiction  to  deal  with  matters  affecting  the 
future,  or  merely  said  that  they  would  go  on  with  the  hearing  of 
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the  claim,  and  dismiss  it  if  they  thought  they  had  no  jurisdiction 
to  deal  with  the  matters  brought  before  them.  If  there  are 
before  the  Court  several  matters,  some  within  and  some  without  its 
jurisdiction,  it  is  clear  that  a  prohibition  may  go  as  to  thoa 
matters  which  are  beyond  its  jurisdiction  if  the  Court  assumes  to 
deal  with  them.  That  is  called  prohibition  qiioad.  It  is  also,  no 
doubt,  a  general  rule  that,  on  an  application  of  that  sort  under 
such  circumstances,  the  Superior  Court  will  not  assume  that  the 
inferior  Court  intends  to  exceed  its  jurisdiction.  It  will  say  then 
that  the  application  is  made  too  soon,  and  that  the  applicant 
must  wait  and  see  whether  the  inferior  Court  really  intends  to 
exceed  its  jurisdiction. 

In  this  case  special  leave  to  appeal  was  granted  on  the  main 
gi-ound,  that  is,   the   very   important   question  whether  an  in- 
dustrial union  of  employes  is  entitled  to  have  litigated  the  con- 
ditions of  employment  existing  under  an  employer  who  does  not 
employ  any  of  its  members.     Special  leave  was  granted  to  raise 
that  questio;!.     Now,  in  a  Court  of  Appeal  a  matter  ought  to  be 
treated  on  the  same  footing  as  in  the  Court  from  which  the  appeal 
is  brought,  and  there  is  no  doubt  that  in  the  Supreme  Court  the 
substantial   matter  was   understood  to   be  the   very   important 
([uestion  which  I  have  stated.     Nor  is  there  any  doubt  that  before 
that  Court  the  jurisdiction  of  the  Arbitration  Court  to  deal  with 
such  matters  was  asserted;  it  was  the  only  point  really  in  contro- 
versy.     The  other  matter,  whether  the  Arbitration  Court  had 
jurisdiction  to  deal  with  the  claim  so  far  as  it  referred  to  matters 
connected  with  the  former  conditions  of  employment,  was  hardly 
adverted  to  in  argument,  and  was  not  touched  upon  at  all  in  the 
judgment  of  the  Supreme  Court.     Under  these  circumstances  I 
think  we  are  bound  to  treat  the  matter  as  the  Supreme  Court 
treated  it      What  was   the  real  point  in  issue  depended  on  a 
question  of  fact  of  which  they  were  the  judges,  and  they  treated 
the  case  on  the  footing  that  the  Arbitration  Court  had  asserted 
jurisdiction  to  deal  with  matters  aftecting  the  future. 

Another  incidental  point  wa.s  whether,  if  all  the  members  of 
the  union  had  ceased  their  employment  and  one  of  them  had  gone 
back,  that  would  make  any  difference.  I  doubt  whether  it  would. 
There  is  a  slight  conflict  of  evidence  on  that  point,  but  it  is  a  pure 
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question  of  fact,  and  in  the  Supreme  Court  it  was  treated  as  settled 
in  one  way.     We  are  bound  to  deal  with  the  substantial  matter  on 
the  footing  that  the  Arbitration  Court  had  asserted  jurisdiction  to 
deal  with  a  dispute  instituted  by  a  union  against  employers  who 
employed  none  of  the  members  of  the  union.    If  they  did  not  intend 
to  assert  such  jurisdiction,  it  is  strange  that  the  litigation  should 
have  gone  so  far  without  any  suggestion  being  made  to  that  effect. 
The  members  of  the  Arbitration  Court  are  parties  to  the  appeal, 
and,  although  of  course  members  of  an  inferior  Court  in  such  cases 
do  not  generally  appear  as  litigating  parties,  it  is  nevertheless 
strange  that,  if  they  did  not  intend  to  exercise  this  jurisdiction, 
they  should  not  have  said  so.  Nothing  would  have  been  easier  than 
to  inform  the  Supreme  Court  or  this  Court  of  that  fact.    It  is  neces- 
sary therefore  to  deal  with  the  substantial  question  raised  in  the 
Court  below.     There  is  no  dispute  that,  as  regards  dealing  with  the 
then  pending  dispute,  the  Court  had  jurisdiction  in  respect  of  that. 
The  learned  Judges  of  the  Supreme  Court  did  not  apply  their 
minds  to  that  question  at  all.     That  is  not  the  matter  which  we 
have  to  decide.     The  other  point  is  one  of  very  great  importance. 
The  proposition  was  put  by  Mr.  Shand  in  the  widest  terms,  that  an 
industrial  union  can  raise  an  industijial  dispute  with  an  employer, 
or  union  of  employers,  on  its  own  initiative,  and  refer  it  to  the 
Arbitration  Court,  although  none  of  its  members  are  employed 
by  the  employer,  and  although  the  employes  actually  engaged  are 
quite  satisfied  with  the  terms  and  conditions  of  their  employment. 
In  the  case  of  Tlte  Master  Retailers   Association  of  N,S.  W.  v. 
The  Shop  Assistants'  Union  of  N.S.W,  (1),  which  was  decided  by 
this  Court  about  twelve  months  ago,  we  had  occasion  to  consider 
the  general  functions  of  the  Industrial  Arbitration  Court  and  the 
provisions  of  the  Act.     It  was  pointed  out  in  the  judgment  of 
the  Court  in  that  case  (2)  that  "  the  object  of  the  Act  therefore  is 
to  establish  a  new  tribunal,  called  a  Court  of  Arbitration,  for  the 
hearing  and  determination  of   industrial   disputes  and  matters 
referred   to  it.     It  is  not  to  constitute  a  board  of  trade,  or  a 
municipal  body  with  power  to  make  by-laws  to  regulate  trade, 
but  a  Court  of  Arbitration,  for  hearing  and  determining  industrial 
disputes  and  matters  referred  to  it.     And  it  will  be  found,  on 

(I)  2C.L.R.,  94.  (2)  2  C.L.R.,  94,  at  p.  107. 
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H.  C.  OF  A.  examining   the   language  of  the  Act,  that  the  words   used  are  , 
always  words  apt  to  be  used  in  speaking  of  a  tribunal."    And  the 
The        legislature,  starting  from  that  basis,  did  not  think  it  necessary  to 
EiiVwyiffi    expressly   define   a   tribunal,   or   to   declare  that  the  ordinaiy 
FKDKRATioy  attributes  of  a  tribunal  should  exist,  but  assumed  that  these  were  . 

OF  THB 

NoRTHBKN    matters  of  common  knowledge,  and  proceeded  to  establish  this . 
Nkw'so^h  ^®w   tribunal,   and   give   it  jurisdiction   over  certain    specific 

Wales      matters.      Now,  the  first  condition  of  a  litig^ation  is  that  there 
(Industrial  \  •=* 

Union  of     shall  be  a  plaintiff,  and  the  first  condition  of  a  plaintifiT's  right  to 

V,  sue  is  that  he  shall  be  interested  in  the  matter  to  be  decided 

Brown.      That  is  a  condition  which  governs  the  proceedings  of  all  courts  of 

Griffith  C.J.  justice.  Are  the  present  appellants  interested  in  this  matter  1 
It  is  said  that  they  are.  The  argument  was  based  alm(^t  entirely  i 
on  the  interpretation  of  sec.  2  of  the  Act.  When  I  use  the  word  , 
interest,  I  mean  interest  in  the  legal  sense,  not  in  the  sense  thai  i 
a  person  would  like  to  have  the  matter  determined,  but  in  the  ^ 
sense  in  which  it  is  used  in  Courts  of  justice  and  in  legislation.  : 
The  provisions  of  the  Act  with  respect  to  litigation  are  very  ■ 
meagre.  The  Act  assumes  the  ordinary  attributes  or  conditions 
of  a  Court  of  justice  to  exist.  Sec.  26  declares  the  Court's  juris- 
diction.    It  says  :  "  The  Court  shall  have  jurisdiction  and  power 

(a)  on  reference  in  pursuance  of  this  Act  to  hear  and  determine 
according  to  equity  and  good  conscience — (i.)  any  industrial  dis- 
pute ;  or  (ii.)  any  industrial  matter  referred  to  it  by  an  industrial 
union  or  by  the  registrar;  (iii.)  any  application  under  this  Act; 

(b)  to  make  any  order  or  award  or  give  any  direction  in  pursu- 
ance of  such  hearing  or  determination  ; "  and  to  do  certain  other 
things  necessary  for  the  carrying  out  of  those  powers.  Sec  28, 
which  is  negative  in  terms,  provides  that  "  no  matter  within  the 
jurisdiction  of  the  Court  may  be  referred  to  the  Court,  nor  may 
any  application  to  the  Court  be  made  except  by  an  industrial 
union  or  by  any  person  affected  or  aggrieved  by  an  order  of  the 
Court."  Sec.  2  defines  an  industrial  dispute  as  a  "dispute  in 
relation  to  industrial  matters  arising  between  an  employer  or 
industrial  union  of  employers  on  the  one  part,  and  an  industrial 
union  of  employes  or  trade-union  or  branch  on  the  other  part, 
and  includes  any  dispute  arising  out  of  an  industrial  agreement" 
And  an   industrial   dispute  may  not  be  referred  to  the   Court 
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except  in  pursuance  of  a  resolution  of  the  members  of  the  union 
aiTived  at  under  prescribed  circumstances.    It  is  said  that  it  is  to 
be  inferred  from  those  provisions  that  a  union  can  refer  to  the 
Court  for  settlement  any  industrial  dispute  that  it  pleases.     In 
order  to  ascertain  the  nature  of  an  industrial  dispute  we  have 
only  to  refer  to  the  interpretation  section,  and  if  we  find  that 
there  is  a  dispute  in  the  strict  and  literal  meaning  of  that  section, 
there  is  a  power  at  once  for  any  union  to  refer  it  to  the  Court, 
and  so  to  give  rise  to  the  exercise  of  the  Court's  jurisdiction.     As 
to  that  we  remark,  first  of  all,  that  the  industrial  union,  as  a  col- 
lective body  in  the  nature  of  a  corporation,  has  no  individual 
relation  with  the  employer  at  all.     A  union  as  such  does  not  con- 
tract with  the  employer.     It  represents  in  a  corporate  sense  the 
individual  members  of  the  trade.     We  again  remark  that  sec.  28 
is  negative.     It  assumes  certain  things.     And  from  the  definition 
in  sec.  2  it  appears  that  the  parties  to  an  industrial  dispute  must 
be  an  employer  on  the  one  side  and  an  industrial  or  trade  union 
on  the  other.     Unless  there  is  an  industrial  dispute  a  matter 
cannot  be  referred  to  the  Arbitration  Court.     What  follows  from 
that  ?    It  follows  that  an  industrial  dispute  between  an  employer 
and  employes  cannot  be  referred  to  the  Arbitration  Court  except 
by  an  industrial  union — except  possibly  under  other  powers  con- 
tained in  the  section — but  it  cannot  be  referred  under  the  words 
which  I  have  read.     But  does  it  follow  that  any  claim  that  an 
industrial  union  may  make  in  the  abstract  is  an  industrial  dispute  ? 
Before  there  can  be  an  industrial  dispute,  it  is  a  truism  to  say  there 
must  be  a  dispute,  and  it  must  be  a  dispute  relating  to  industrial 
matters.     Industrial  matters  are  matters  relating  to  the  terms 
and  conditions  of  employment  between  employer  and  employe  in 
an  industry.     So  that,  until  employer  and  employes  differ  as  to 
the  terms  and  conditions  of  employment,  there  is  no  industrial 
dispute.     Otherwise  there  is  nothing  to  settle.     But  so  soon  as 
a  dispute  arises    an    industrial    union   may    take    it    up   and 
refer    it   to    the    Arbitration    Court.     But    if    the    union    has 
nothing  to  do  with  the  particular  employes  who  are  parties  to 
the  dispute,  what  interest,  in  the  legal  sense,  has  it  in  the  dispute  ? 
How  can  it  be  said  that  it  as  plaintiff  has  any  legal  interest  in 
the  matter  ?     Here  are  employers  and  employes  going  along  in 
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perfect  amity.     A  union  outside  the  employes  altogether  is 
satisfied  with  the  conditions  of  peace  and  quietness  ^'hich 
and  wishes  to  have  an  industrial  dispute,  and  the  contention 
that  it  is  entitled  to  interfere  and  invoke  the  aid  of  the  Arbit 
tion  Court,  not  to  quiet  an  existing  dispute,  but  to  create  one 
get  it  settled.     I  cannot  think  that  that  was  the  intention  of 
legislature.    It  certainly  does  not  fall  within  the  ordinarj^  m< 
of  the  terms  used  in  the  Act,  and  I  do  not  think  that  it  follow? 
a   necessary   inference   from   the   language   relied  upon  by 
appellants.     That  was  the  view  of  the  Supreme  Court,  and 
that  I  think  they  were  quite  right.     I  think  that  the  union 
not  entitled  to  create  an  industrial  dispute  between  an  employe 
and  employes  with  whom  they  have  no  connection. 

So  far,  therefore,  as  in  this  case  the  Arbitration  Court 
assumed  to  deal  with  the  questions  raised  by  the  union  as  to  d 
conditions  which  should  govern  the  relationship  between 
respondents  and  their  employes  for  the  future,  I  think  that  the 
have  gone  beyond  their  jurisdiction,  and  that,  for  the  reasons  give* 
at  the  outset,  the  matter  was  properly  raised  before  the  SupreTDi 
Court. 

With  respect  to  the  minor  matter,  that  the  Arbitration  Cocit^ 
had  jurisdiction  to  deal  retrospectively  with  the  claims  raised  in 
October,  1903,  and  December,  1904,  it  is  admitted  that  the  pro- 
hibition is  too  large.  That  however  is  not  a  matter  affecting  the 
real  and  substantial  question  in  this  case. 

I  think,  therefore,  that  the  Supreme  Court  was  substantially 
right,  and  that,  though  the  rule  should  be  modified  so  as  to  correct 
so  much  of  it  as  was  made  by  the  Supreme  Court  pe?*  incuriam, 
owing  to  their  attention  not  having  been  drawn  to  the  point 
the  appeal  substantially  fails. 

Barton  J.  and  O'Connor  J.,  concurred. 


Order  of  the  Supreme  Court  varied  by  in- 
sertiTig  the  words  ''as  regards  matten 
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to    June    1905. 
affirmed. 


Order    so    varied       ^^^' 


Solicitor,  for  the  appellants,  W,  A,  Reid, 
Solicitors,  for  the  respondents,  Sparke  &  MiUard, 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
WESTERN  AUSTRALIA. 

^€  Amuranct  Companies  Ad.  1889  (53  Vict.  No.  12)  {W.A.),  sec.  3^*— Protection   H.  C.  of  A. 

given  to  policies — Personal  rtprtsetUatives — Executor  and  administrator — Next         1905. 

of  kin.  >^,— ' 

Perth 
Uoder  the  Life  Aasurancc  Companies  Act  1889  (W.A.),  seo.  33,  the  proceeds  /)  j    . <a    qo 

of  a  policy  of  life  uaurance,  in  the  hands  of  an  executor  or  administrator,         1. 

•re  exempt  from  liability  for  payment  of  testator's  debts.  Griffith  O.J., 

Barton  and 

The  relationship  of  the  beneficiaries  nnder  the  will  to  the  testator  is  imma- 

terimL 

Decision  of  the  Full  Court  of  Western  Australia  reversed. 

Kifig  r.  Tait,  10  N.S.  W.  L.R.  (Eq.),  232,  approved. 

In  re  Adams,  15  N.S.W.  L.R.  (B.  &  P.),  135,  dissented  from. 


See  33  of  the  Life  Assurance  Com' 
Ad  1S89  (W.A.)  (53  Vict.  No. 
as  follows : — 


KKis 


Toi.  in. 


*'33.  The  property  and  interest  of 
every  policy-holder  in  any  policy  or 
policies,   or   in    the  moneys    payable 
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H.  0.  OF  A.  Appeal  from    an    order  of   the   Supreme    Court   of    Western 
^^'       Australia  (30th  Au^st,  1905). 

On  24th  November,  1904,  an  originating  summons  was  taken 
out  by  the  respondent  and  directed  to  the  appellant  for  the 
determination  of  the  following  questions : — 

(1)  Whether  the  moneys  received  by  the  administrator  from 
the  Australian  Mutual  Provident  Society  under  the  policy  of 
assurance  effected  upon  the  life  of  the  .  .  .  deceased,  or  any 
and  what  portion  thereof,  are  or  is  exempt  from  liability  under 
sec.  33  of  the  Life  AssuraTice  GoTnpanies  Act  1889,  or 

(2)  Whether  such  moneys  are  assets  in  the  hands  of  the 
administrator  available  for  payment  of  the  debts  of  the  deceased. 

The  appellant  was  administrator  with  the  will  annexed  of  one 
George  Staniforth  Anderson,  who  died  on  5  th  September,  1903, 


under  or  in  respect  of  such  policy  or 
policies  (including  every  sum  payable 
by  way  of  bonus  or  profit),  shall  be 
exempt  from  liability  to  any  law  now 
or  hereafter  in  force  relating  to  bank- 
ruptcy or  insolvency,  or  from  liability 
to  be  seized  or  levied  upon  by  the  pro- 
cess of  any  Court  whatever.  Provided 
that  no  policy  for  a  life  assurance  or 
endowment  shall  be  so  protected  until 
it  shall  have  endured  for  at  least  two 
years,  but  that  after  an  endurance 
of  two  years  such  protection  shall  be 
afforded  to  the  extent  of  two  hundred 
pounds  of  assurance  or  endowment, 
and  to  the  contributions  made  towards 
the  same ;  and  after  an  endurance  of 
five  years,  to  the  extent  of  five  hundred 
pounds ;  and  after  an  endurance  of 
s«5ven  years,  to  the  extent  of  one  thou- 
sand  pounds  ;  and  after  an  endurance 
of  ten  years,  to  the  extent  of  two  thou- 
sand pounds ;  and  that  no  policy  for 
providing  an  annuity,  nor  the  contribu- 
tions made  towards  the  same,  shall  be 
protected  until  the  payments  made  on 
behalf  of  such  annuity  shall  have 
extended  over  a  period  of  six  or  more 
years,  or  unless  it  shall  have  been  pur- 
chased at  a  date  more  than  six  years 
prior  to  the  commencement  of  the 
annuity,  and  that  such  annuity  shall 
not  exceed  the  sum  of  one  hundred 
and  four  pounds  per  annum.  Provided 
also,  that  the  protection  hereby  af- 
forded shall,  in  the  case  of  an  annuity, 
accrue  only  to  the  benefit  of  the  policy- 
holder himself  and  only  to  such  part 
thereof  as  shall  be  payable  after  he 


shall  have  attained  the  age  of  fifty 
years ;  and,  in  case  of  an  endowment, 
for  the  benefit  of  the  nominee  only; 
and,  in  the  case  of  a  life  assur- 
ance, for  the  benefit  of  the  personal 
representatives  only  of  the  policy- 
holder, and  in  no  case  for  any  assignee 
of  the  policy-holder. 

*'  In  case  any  policy-holder,  or  in 
case  of  the  death  of  any  polic3'-holder 
his  personal  representative,  entitled  to 
protection  under  the  preceding  section 
Fias  an  interest  in  a  policy  or  policies 
to  an  amount  greater  in  the  whole  than 
the  sums  thereunder  protected,  he  shall 
be  entitled  after  execution  has  issued, 
or  a  bankruptcy  petition  or  order  has 
been  presented  and  granted,  to  elect 
by  a  writing  under  his  hand,  notice  of 
which  shall  be  given  to  the  company 
and  also  to  the  sheriff  in  case  of  execu- 
tion issued,  and  to  the  trustees  of  the 
estate  in  case  of  bankruptcy,  which  of 
such  policies  or  what  part  of  such 
policies  up  to  the  limit  of  the  values 
specified  in  the  preceding  clause,  shall 
be  so  protected.  Provided  that  if  he 
should  fail  or  from  any  cause  be  unable 
so  to  elect  within  ten  days  after  being 
called  upon  so  ^o  do  by  notice  in 
writing  signed  cy  :lie  sheriff  or  by  such 
trustee  as  the  case  may  require,  the 
sheriff  or  such  trustee  may  then  pro- 
ceed to  elect  in  like  manner  as  the 
policy-holder  could  have  done,  and  to 
have  his  title  to  such  policy  or  policies, 
being  in  excess  of  value  over  the  sumt 
protected  by  the  preceding  section, 
registered  in  due  form  by  the  company. 
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leaving  him  surviving  the  respondent  (then  Ethel  Anderson),  his 
widow,  and  two  children.  The  estate  of  the  deceased  consisted 
solely  of  a  sum  of  £1253  3s.  2d.,  which  became  payable  to  his  Anderson 
legal  representatives  under  a  policy  of  assurance  effected  with  Egan. 
the  Australian  Mutual  Provident  Society  upon  the  life  of  deceased. 
Respondent  was  a  creditor  upon  the  estate  for  £420  13s.  2d. 
Appellant  declined  to  pay  the  amount  due  by  the  estate  of  the 
deceased  to  respondent  upon  the  ground  that  the  moneys  payable 
under  the  policy  were  exempt  from  liability  for  payment  of  debts 
to  the  extent  of  £1000  under  the  Life  Assurance  Companies  Act 
1889  (Western  Australia),  sec.  33.  The  Full  Court  of  Westera 
Australia,  affirming  the  decision  of  McMillun  J.,  held  that  such 
moneys  were  not  so  exempt  on  the  ground  that  the  exemption 
enured  only  for  the  benefit  of  the  personal  representatives  of  the 
testator,  which  term  they  thought  meant  next  of  kin  and  not 
the  legal  personal  representatives. 
From  this  decision  the  defendant  now  appealed  to  the  HighCoui-t. 

Pilkingtoii,  (with  him  Durston),  for  appellant.  The  proceeds  of 
the  policy  are  protected  in  the  hands  of  the  appellant,  the  adminis- 
trator with  the  will  annexed.  The  Life  Assurance  Companies 
Act  1889  (Western  Australia),  53  Vict.  No.  12,  sec  33,  exempts 
from  liability  under  any  laws  relating  to  bankruptcy  or  execution 
under  any  process  of  the  Court,  the  property  and  interest  of  every 
policy-holder  in  the  moneys  payable  under  or  in  respect  of  such 
policy  or  policies,  and  provides  that  the  protection  afforded  shall 
in  the  case  of  a  life  assurance  accrue  only  for  the  benefit  of  the 
personal  representatives  of  the  policy-holder.  The  administrator 
is  the  personal  representative  of  the  deceased.  "  Personal  repre- 
sentatives "  are  technical  words  w^ith  an  ordinary  meaning. 

Primd  facie  the  words  mean  executors  and  administrators : 
Willianns  on  Executoi^s  (10th  ed.),  890 ;  StockdcUe  v.  Nicholson 
(1).  The  ordinary  meaning  is  in  no  way  altered  by  the  Act  in 
question :  King  v.  Tail  (2).  The  intention  of  the  Act  was  to 
encourage  life  assurance,  and  not  to  protect  the  next  of  kin  after 
the  death  of  the  assured.  In  re  Adams  (3)  was  wrongly  decided. 
There  "interest  of  executors,"  &c.,  was  construed  as  meaning 

(1)  L.R.  4  Eq.,  359.  (2)  10  N.S.W.  L.R.  (Eq.),  232. 

(3)  16  N.S.W.  L.R.  (B.  &  P.),  135. 
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which  is  the  real  meaning :  e.g,  WilHama  on  Executors,  9th  ed., 
pp.  551,  563;  Walker  and  Elgood  on  Administrators, -p,  115; 
Connyn's  Dig.,  sub.  tit.  "  Administrator,"  B.,  10 ;  In  In  re  Adarns 
(1).     Manning  J.  relied  chiefly  on  Surman  v.  Wharton  (2). 

[Griffith  C.J. — That  case  decides  that  "  personal  representa- 
tives "  are  the  persons  who  stand  in  the  shoes  of  the  deceased 
quoad  the  property  in  question.] 

That  is  the  interpretation  appellant  asks  for  here. 

[Barton  J.  referred  to  Palin  v.  Hills  (3).] 

The  Life  Assurance  Companies  Act  1889  (Western  Australia) 
was  passed  shortly  after  the  decision  of  Owen  J.  in  King  v.  Tail 
(4).  When  the  legislature  has  reproduced  in  a  subsequent  Statute 
words  on  which  the  Court  has  already  placed  a  construction,  that 
construction  must  be  deemed  to  have  been  adopted  by  the  legis- 
lature :  Clark  v.  Wallond  (5). 

Northmore,  for  respondent.  Prima  facie  the  expression  "  per- 
sonal representatives  "  means  executors  or  administrators,  but  is 
sufficiently  flexible  to  be  construed  as  meaning  next  of  kin.  That 
is  the  construction  the  legislature  intended  the  expression  to 
bear,  and  the  more  literal  construction  of  a  Statute  ought  not 
to  prevail  if  it' is  opposed  to  the  intentions  of  the  legislature  as 
apparent  by  the  Statute:  Caledonian  Railway  Co,  v.  North 
British  Railway  Co,  (6).  The  object  of  the  proviso  in  sec  33  of 
the  Act  is  to  cut  down  the  general  protection  given  by  the 
earlier  portion  of  the  section.  But  for  the  proviso,  the  executor 
or  administrator  would  have  taken  the  proceeds  exempt  from 
the  payment  of  testator's  debts.  If  that  were  not  so,  the  proviso 
would  have  been  unnecessary.  The  object  of  the  legislature  was 
to  benefit  not  the  executors  or  administrators,  but  rather  those 
who  in  the  ordinary  course  would  benefit  by  the  thrift  of  the 
assured.  In  this  Statute,  where  executor  or  administrator  is 
meant,  those  precise  words  are  used  :  e,g,,  sea  62. 


Pilkington,  in  reply. 

(1)  15  N.S.W.  L.R.  (B.  &  P.),  135. 

(2)  (1891)  IQ.B.,  491. 

(3)  1  Myl.  &K.,470. 

(4)  10  N.S.W.  L.R.  (Eq.),  232. 


(5)  52  L.J.,  Q.B.,  321,  per  Mathta 
J.,  at  p.  322. 

(6)  6  App.  Cos.,  114,  per  Lord  Sd- 
borne,  L.C.,  at  p.  122. 


Oct.  86. 
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Griffith  C.J.  This  is  an  appeal  from  the  decision  of  the  H.  C.  op  a. 
Supreme  Court  upon  an  originating  summons  taken  out  to  deter- 
mine whether  certain  moneys  received  by  the  plaintiff,  who  was  andkbson 
administrator  with  the  will  annexed  of  the  estate  of  one  G.  S.  gj^^ 
Anderson,  under  a  policy  of  life  assurance  effected  with  the  Aus- 
tralian Mutual  Provident  Society  upon  the  testator's  life,  are 
exempt  from  liability  to  be  applied  in  payment  of  the  testator  s 
debts,  or  whether  they  are  assets  in  the  hands  of  the  administrator 
available  for  the  payment  of  debts.  The  learned  Judges  in  the 
Supreme  Court  have  held  that  the  moneys  are  not  exempt,  but 
are  assets  in  the  hands  of  the  administrator.  The  question 
depends  upon  the  construction  to  be  given  to  sec.  33  of  the  Life 
Ass-arance  Companies  Act  1889,  which  provides  that  [His  Honor 
read  the  section,  and  continued :]  In  construing  this  section  it 
is  first  desirable  to  consider  the  subject  matter  with  which  it 
deals.  The  subject  matter  is  policies  of  assurance,  which,  by 
the  interpretation  clause,  are  defined  to  mean  any  contract  for 
assurance,  endowment,  or  annuity  on  human  life.  It  is  well 
known  to  everyone  familiar  with  life  assurance  that  these  are  the 
three  most  usual  forms  of  assurance.  The  most  common  form  of 
life  assurance  is  what  is  called  a  whole  life  policy,  that  is,  a  con- 
tract by  which  the  company  promises  to  pay  to  the  executors  or 
administrators  of  the  assured  a  specified  sum  of  money  within  a 
certain  time  after  proof  of  his  death.  In  that  case  the  only  con- 
tract is  to  pay  to  the  executors  or  administrators.  What  is  called 
an  endowment  policy  is  usually  a  policy  by  which  a  sum  of  money 
is  to  be  paid  to  the  assured  or  his  nominee  on  survival  to  a  certain 
age,  or  to  someone  else  in  the  event  of  earlier  death.  This,  then, 
being  the  subject  matter  of  the  section,  what  is  the  nature  of  the 
protection  which  it  gives  ?  It  begins  by  saying  that  the  pro- 
perty and  interest  of  every  policy  holder  in  any  policy  shall  be 
exempt  from  liability  to  be  taken  for  payment  of  debts.  Stopping 
there,  and  applying  the  words  distributively,  it  means  that,  in 
cases  of  annuity,  the  annuity  cannot  be  intercepted  in  payment 
of  debts,  and,  that  in  cases  of  endowment  the  sum  of  money 
payable  cannot  be  taken  in  satisfaction  of  the  debts  of  the 
assured.  In  the  third  case,  namely,  that  of  a  whole  life  policy, 
the  property  and  interest  is  also  protected,  but  the  protection  in 


274 


HIGH  COURT 


[1906. 


Anderson 

V. 

Egax. 


Griffith  G.J. 


H.  C.  OF  A.  this  case  is  given  with  regard  to  a  sum  of  money  which  is 
^^^'  payable  only  to  the  executors  or  administrators  of  the  assured. 
The  provision  that  it  shall  be  exempt  from  liability  to  be  taken 
ill  payment  of  debts  must  necessarily  refer  to  the  debts  of  the 
assured.  So  far  there  appears  to  be  no  difficulty  of  construction. 
And,  so  far,  there  is  nothing  to  deprive  the  policy  holder  of  his 
full  power  of  disposition  over  it.  He  can  alienate  the  policy  by 
lawful  contract  while  he  is  alive ;  he  can  give  it  away  by  a 
proper  instrument ;  and  he  can  dispose  of  the  policy  moneys  by 
his  will.  He  has  absolute  power  of  disposition  over  the  policy 
and  the  moneys  payable  under  it  in  the  same  way  as  over  any 
other  property,  but  his  creditors  have  no  claim  upon  so  much  of 
the  policy  money  as  is  protected.  Now,  is  there  anything  else  in 
sec.  33  which  takes  away  that  power  of  disposition  ?  In  King 
V.  Tait  (1),  decided  in  1889,  Owen  J.  held  that  there  was  nothing 
in  a  similar  section  in  the  New  South  Wales  Act  to  take  away 
the  right  of  disposition  by  will.  A  difficulty  is,  however,  said  to 
arise  from  the  use  of  the  term  "  personal  representative  "  in  the 
second  proviso,  which  says  that  in  the  case  of  an  annuity  the 
protection  shall  accrue  only  to  the  benefit  of  the  policy  holder 
himself,  and  only  to  such  part  as  shall  be  payable  after  he  has 
attained  the  age  of  fifty  years ;  and,  in  the  case  of  an  endowment, 
for  the  nominee  only  ;  and,  in  the  case  of  a  life  assurance,  for 
the  benefit  of  the  personal  representatives  only  of  the  policy 
holder,  and  in  no  case  for  any  assignee  of  the  policy  holder. 
No  difficulty  arises  in  the  first  two  cases.  It  is  admitted  that 
the  term  "  personal  representatives "  means  primd  facie  exe- 
cutors or  administrators,  but  that  the  context  may  be  such  as  to 
show  that  it  bears  some  other  meaning.  The  exact  literal  mean- 
ing is  the  persons  who  stand  in  the  place  of  the  deceased  person 
with  respect  to  his  personal  estate. 

It  is  suggested,  however,  that  the  term  "  pei'sonal  representa- 
tives "  in  sec.  33  means  next-of-kin,  and  not  the  executors  or 
administrators.  This  view  found  favour  to  some  extent  with 
Manning  J.  in  New  South  Wales  in  1894,  he  being  of  opinion  that 
in  the  corresponding  section  in  the  New  South  Wales  Act  the 
term  "  personal  representative  "  meant  next-of-kin.     So  that,  if 

(1)  10  N.S.W.  L.R.  (Eq.),  232. 
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the  assured  by  his  will  gives  the  policy  moneys  to  a  person  who 
is  not  one  of  the  class  of  next-of-kin,  the  protection  is  lost.  This 
would  be  a  strange  result.  Up  to  the  moment  of  his  death  he 
might  have  disposed  of  the  moneys  in  any  way  he  pleased. 
And  why  should  the  objects  of  his  bounty  declared  by  his  will  be 
in  a  worse  position  than  the  objects  of  bounty  declared  by  act 
inter  vivos  ? 

I  can  see  no  reason  why  the  term  should  not  have  its 
prima  facie  meaning.  The  money  protected  is  money  which  is 
only  payable  to  the  executors  or  administrators.  Why  then 
should  we  say  that  the  Act,  when  referring  to  the  interest  of 
the  "  personal  representatives  "  in  money  which  by  the  contract 
is  payable  to  executors  or  administrators,  meant  someone  else  ? 
In  my  opinion,  the  object  of  the  proviso  is  to  exclude  a  possible 
construction  of  the  term  "policy  holder."  That  term  might 
perhaps  have  been  held  to  mean  the  person  who  has  the  legal 
right  or  property  in  the  policy  for  the  time  being,  including  a 
person  who  has  lent  money  upon  a  policy  and  has  taken  an 
assignment  of  it  as  security.  The  protection  contemplated  by 
the  legislature  was  clearly  not  intended  to  extend  to  assignees,  nor 
was  it  intended  that  the  proviso  that  the  immunity  from  seizure 
should  be  an  incident  of  property  attaching  to  the  policy  and  policy 
moneys  irrespective  of  the  person  to  whom  they  were  payable. 
That  the  Act  contemplated  that  the  personal  representative 
should  be  a  specific  person  is  shewn  by  the  last  part  of  the 
section,  which  gives  him  a  right  to  elect  by  notice  to  the  sheriff 
which  policy  or  what  part  of  a  policy  shall  be  protected.  Such 
a  right  could  not  be  exercised  by  next-of-kin,  settled  perhaps 
over  the  world.  Reference  to  previous  Australian  legislation  on 
the  subject  makes,  to  my  mind,  this  conclusion  quite  clear.  The 
first  Act  passed  was  that  of  the  Australian  Mutual  Provident 
Society's  Act  of  New  South  Wales,  passed  in  1857.  By  sec.  14 
of  that  Act  the  property  and  interest  of  every  "  member  "  of  the 
society  or  his  personal  representatives  in  any  policy  or  contract 
with  the  society  were  made  exempt  from  liability  for  payment  of 
debts.  The  words  of  that  section  are  very  apt  and  clear.  The 
property  and  interest  in  the  case  of  annuities  and  endowment 
policies  are  properly  described  as  the  property  and  interest  of  the 
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H.  C.  OF  A.  member,  while  in  the  case  of  whole  life  policies  the  property  aaj 
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interest  is  properly  described  as  that  of  the  personal  represent* 
tives,  because  the  right  to  the  money  does  not  come  into  exisl« 
ence  until  after  the  death  of  the  assured.  In  1862  a  Genm 
Act  was  passed  in  New  South  Wales,  which  used  somewM 
different  language.  The  protection  given  by  the  Act  of  1851 
was  to  members  of  the  Australian  Mutual  Provident  Sodei]^ 
only,  and  sec.  14  contained  a  proviso  that  the  protection  shonU 
be  for  the  benefit  of  the  member,  or  his  nominee  in  the  case  ol 
endowment,  and  in  no  case  for  the  assignee  of  a  memba 
That  was  a  necessary  provision,  because  under  the  constituticB 
of  the  Australian  Mutual  Provident  Society  an  assi|fnee  of  i 
member  became  himself  a  member.  The  General  Act  of  18fit 
was  passed  for  the  purpose  of  extending  this  protection  to 
persons  insuring  in  other  companies,  and  it  therefore  did  dc* 
describe  the  assured  as  a  "member,"  which  is  a  term  verj 
apt  for  a  mutual  company.  The  language  (sea  2)  is :  "  The 
property  and  interest  of  every  person  who  has  effected  or  shall 
hereafter  effect  any  policy  or  contract  with  an  insurance  cam- 
pany  for  an  assurance  bond  fide  upon  the  right  of  himself  or  any 
other  person  in  whose  right  he  is  interested  or  for  any  future 
endowment  for  himself  or  any  other  such  person  and  the  pro- 
perty and  interest  of  the  personal  representatives  of  himself  or 
such  other  person  in  such  policy  or  contract  or  in  the  moneys 
payable   thereunder   or  in  respect  thereof     .  .      shall  be 

exempt."  There  again  the  reference  to  the  personal  representa- 
tives is  apt  to  deal  with  the  case  of  whole  life  policies,  as  well  as 
with  the  case  of  endowment  policies  when  the  assured  dies  before 
the  appointed  day  of  payment.  Then  followed  a  proviso  similar 
to  that  in  the  Australian  Mutual  Provident  Act,  but  using  the 
word  "  assured  "  in  describing  the  person  who  was  to  be  entitled 
to  the  benefits.  Then  the  Act  of  Western  Australia  was  passed, 
being,  no  doubt,  modelled  on  the  New  South  Wales  Act  of  1862; 
but  the  phraseology  was  changed,  and  for  the  term  "every 
person "  were  substituted  the  words  "  policy  holder,"  those 
words  being  deemed  by  the  legislature,  or  the  draughtsman,  to 
cover  the  case  of  the  money  payable  to  the  personal  representa- 
tives of   the   assured  after   his   death.      On  a  review  of  these 
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Statutes  I  can  see  no  reason  for  departing  from  the  conclusion  H.  C.  of  A. 
at  which  I  arrived  on  the  bare  words  of  sec.  33,  namely,  that  the 
intention  of  the  proviso  was  merely  to  say  that  the  privilege 
was  a  personal  one  given  to  thrifty  persons,  so  that  the  money 
coming  to  them  or  their  personal  representatives  under  the 
contract  was  to  be  protected  from  debt.  I  cannot  see  anything 
in  the  context  requiring  a  departure  from  the  primd  facie 
interpretation;  and  I  think  that  full  effect  is  given  to  every 
word  of  the  section  by  giving  it  that  meaning.  For  these 
reasons  I  think  that  the  decision  of  the  Supreme  Court  was 
wrong,  and  that  the  money  in  question  is  exempt  from  liability 
to  be  applied  in  payment  of  the  testator's  debts,  and  is  not  assets 
in  the  hands  of  the  administrator  for  the  payment  of  debts. 
The  appeal  should  be  allowed. 


Barton  J.     I  concur. 


O'Connor  J.  In  this  case  the  whole  matter  for  determination 
is  whether  the  words  "personal  representatives"  in  sec.  33  of 
the  Life  Assurance  Companies*  Act  1889  is  to  be  interpreted 
in  the  ordinary  sense  of  "  executors  or  administrators,"  or 
whether  it  is  to  be  interpreted  in  the  sense  of  "  next-of-kin."  It 
is  admitted  that  in  its  ordinary  meaning  the  term  is  equivalent 
to  executors  and  administrators,  but  it  is  said  that  in  this  case  it 
cannot  be  allowed  to  have  that  meaning,  because  to  adopt  that 
meaning  would  be  to  defeat  the  object  and  intention  of  the 
legislature.  It  is  one  of  the  first  rules  of  construction  that  the 
words  of  a  Statute  should  be  given  their  ordinary  meaning  if 
possible,  but  if  the  giving  them  their  ordinary  meaning  would 
result  in  some  contradiction  of  the  context  or  in  the  defeat  of 
the  obvious  intention  of  the  Act  to  be  gathered  from  the  Act 
itself,  then  some  other  meaning  of  which  the  words  are  capable 
will  be  sought  by  which  the  intention  of  the  legislature  may  be 
given  effect  to.  It  is  said  in  this  case  that  the  object  and  inten- 
tion of  the  legislature  was  to  protect  the  policy  moneys  for  the 
benefit  of  the  next-of-kin.  There  is  only  one  way  in  which  we 
can  properly  gather  the  intention  of  the  legislature,  that  is  from 
the  Act  itself.     There  is  no  section  in  the  Act  which  deals  with 
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this  subject  except  sec.  33,  nor  is  there  any  other  section  fim 
which  the  intention  of  the  legislature  can  be  gathered.  Whai| 
look  at  sec.  33  I  find  there  is  no  word  there  which  indicates 
there  is  to  be  a  special  protection  over  these  moneys  when 
are  left  to  the  next-of-kin,  and  no  protection  when  they  are 
to  any  other  object  of  the  testator's  bounty.  To  adopt 
construction  contended  for  by  the  respondent  would  be 
assume  that  the  legislature  intended  to  apply,  in  the  adminlsu* 

I 

tion  of   the  estates  of  deceased  persons   in  West   AustraliAr  ij 
principle  entirely  new  in   England  and  in  New  South  Wsk^ 
from  which  this  Statute  was  taken.     There  are  some  countries  m 
which  a  man's  discretion  to  dispose  of  his  property  after  death  H 
controlled  by  law,  where  he  is  not  allowed  to  leave  his  propei^ 
away  from  those  whom  the  law  considers  to  be  the  proper  objecttj 
of  his  bounty.     In  Western  Australia  such  is  not  the  law.   h 
that  State  a  man  may  select  the  object  of  his  bounty,  and  mif 
leave  his  property  by  will  to  whomsoever  he  thinks  fit :  if  y\ 
makes  no  will  then  it  goes  by  operation  of  law  to  the  next-of-kiiL; 
If  the  object  and  intention  of  the  legislature  were  to  protect 
polic}'  moneys  only  when  they  went  to  the  next-of-kin,  the  effwt 
would  be  to  deprive  all  objects  of  a  testator  s  bounty,  no  matter 
how  deserving,  of  all  the  benefits  of  this  Act,  unleas  they  came 
within  the  degrees  of  aflinity  included  in  "  the  next-of-kin."   I 
cannot  see  any  reason  on  the  face  of  this  Statute  why  we  shonM 
infer  that  the  legislature  ever  intended  to  make  such  a  wide 
departure  from  the  existing  law  as  to  give  this  protection  to  titfj 
object  of  the  testator's  bounty  only  if  they  were  next-of-kin,  and 
deprive  them  of  it  if  they  were  not.     There  is  another  reasoo 
which  makes  it  impossible,  in  the  view  I  take,  to  interpret  these; 
words  as  they  have  been  interpreted  by  the  Supreme  Court, and: 
that  is  to  be  found  on  consideration  of  the  last  proviso  of  sec  31 
The  words  **  personal  representative  "  are  also  used  there.    It  is, 
of  course,  quite  possible  that  words  may  be  used  with  a  different 
meaning  in  different  parts  of  the  one   section,  but  the  words 
"  personal  representative  "  in  the  latter  part  of  the  earlier  p^o^'iso 
are  to  my  mind  evidently  used  in  the  same  sense  as  the  words 
"  personal  representative "  in  tlie  later  proviso  now  under  con- 
sideration.     By  the  latter  the  "  personal  representative  "  of  the 
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deceased  assured  has  under  certain  circumstances  there  mentioned  B*  C-  of  a. 
the  right  of  election  as  to  what  part  of  the  policies  shall  be 
protected,  and  if  he  fail  to  elect  then,  in  case  of  execution  or  of 
bankruptcy  of  the  estate,  the  sheriff  or  the  trustee  in  bankruptcy 
may,  after  a  certain  notice,  make  the  election.  If  the  meaning 
of  "  personal  representative  "  is  to  be  taken  to  be  "  next-of-kin  " 
in  the  earlier  proviso  to  sec.  33,  it  has  the  same  meaning  m  the 
later  proviso.  The  benefit  is  conferred  upon  next-of-kin  whoever 
they  may  be,  and  no  one  but  the  next-of-kin  would  have  any 
right  to  make  the  election.  If  there  were  more  than  one  of 
the  next-of-kin  the  right  would  be  vested  in  them  jointly.  If  that 
were  the  meaning  it  is  quite  evident  that  it  would  be  impossible 
to  carry  out  the  section  at  all.  It  would,  in  many  cases,  be 
impossible  to  give  notice  to  the  whole  of  the  next-of-kin  who 
might  be  in  different  parts  of  the  world,  and  therefore  I  think 
that,  if  the  proviso  were  read  in  that  way,  it  would  make  the  Act 
unworkable.  All  these  reasons  are  strong  against  departing  from 
the  ordinary  meaning  which  is  to  be  placed  upon  the  words 
"  personal  representative,"  and  I  can  see  no  reason  in  favour  of 
departing  from  the  ordinary  meaning  "  executors  and  administra- 
tors," The  other  portions  of  the  section  have  been  dealt  with  by 
His  Honor  the  Chief  Justice,  and  I  agree  with  what  he  has  said. 
As  to  the  authorities,  there  were  only  two  cited,  one  supporting 
the  appellant's  and  another  the  respondent's  views.  Manning 
J.,  in  In  re  Adams  (1),  was  of  opinion  that  the  same  words 
in  the  New  South  Wales  Act  meant  next-of-kin ;  Owen  J.  in 
the  case  of  Kin^  v.  Tait  (2),  taking  a  contrary  view,  being  of 
opinion  that  the  words  meant  "  executors  and  administrators." 
I  prefer  to  follow  the  decision  of  Owen  J.  because  it  seems  to  me 
that  the  words  of  the  section  under  consideration  can  only  bear 
that  interpretation.  In  my  opinion  the  Supreme  Court  of 
Western  Australia  were  in  error  in  the  conclusion  at  which  they 
arrived,  and  the  question  submitted  must  be  answered  in  the 
terms  noted  by  my  learned  brother  the  Chief  Justice. 


Appeal  alloioed.     First  question  answered 
in    ajffirTnative    to    extent    of   £1000. 

(I)  15  N.S.  W.  L.R.  (B.  &  P.),  135.  (2)  10  N.S.W.  L.R.  (Eq.),  232. 
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^®^'  except  ds  to  amount  above  £1000.  Corii 

Ahdsbson  ^/  ^^^^  parties  in  the  Supreme  GmH 

^-  and  on  appeal  to  be  paid  ovi  of  h 

estate  exclusive  of  the  £1000  proi^ii 

Administrator's  costs  to  have  priaritf. 
Costs  already  paid,  to  be  repaid. 

Solicitors  for  appellant,  Sjyeed  &  Durston. 
Solicitors  for  respondent,  Northmore,  Lukin  &  Hale. 
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S.  A.  JOSEPH  AND  RICKARD  LTD.     .        .     Appellaxts; 
Plaintiffs, 

AND 

LINDLEY  AND  OTHERS         ....   RESPOXDExm 
Defendants, 

ON  APPEAL  from  THE  SUPREME,  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.  Principal  and  agent — Reprtstutalive  commitUe  of  combine — Liability  to  (ucotal" 
1905.  Delegation  tcith  assent  of  principals — Intention  of  parties. 

*>— v^  Practice —  Verdict  for  plaintiff  by  consent —  Verdict  set  euide  tchere  upon  doaMait> 
Sydney,  and  admitted  facts  defendant  entitled  to  judgment. 

'^  ^^'nn         '  ^  number  of  persons  formed  a  combine  for  the  purpose  of  controlling  "* 

local  market  for  imported  maize,  and  agreed  to  be  bound  by  certain  rul* 

Griffith  C.J.,  A  committee  was  appointed  to  carry  out  the  executive  and  financial  work  oi 

Barton  and  j  fli* 

O'Connor  JJ.  the  combine  in  connection  with  the  sale  and  disposal  of  the  maize  ana  uk 

distribution  of  the  proceeds  of  sales  amongst  the  members,  and  to  act  pr**" 

tically  as  directors  of  the  combine.     The  members  bound  themselves  by  Bgr««* 

ment  with  the  committee  to  complete  a  contract  of  sale  to  the  committee  of 

the  amount  of  maize  which  they  respectively  undertook  to  supply,  and  W 

deliver  the  maize  at  the  order  of  the  committee  to  the  various  purchasers.  Df 
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one  of  the  mles  the  committee  were  required  to  delegate  the  executive  and    H.  C.  of  A. 

financial  work  to  some  firm  to  be  approved  by  them,  and  in  pursuance  of 

thia  a  certain  firm,  with  the  knowledge  and  consent  of  the  members  at  a 

general  meeting,  entered  into  an  agreement  with  the  committee  to  take  over 

all  financial  responsibility  imposed  upon  the  committee  by  the  rules,  to  carry 

out  all  the  administrative  work  of  the  combine,  to  render  a  complete  statement 

to  members  upon  final  completion,  to  issue  all  orders  to  purchasers,  to  collect 

and  receive  all  payments  from  buyers,  and  to  hold  the  proceeds  in  trust  until 

distributed,  and  to  distribute  all  moneys  due  to  members  in  accordance  with 

the  rules.     The  objects  of  the  combine  having  been  completed,  the  appellants, 

who  were  members  of  the  combine,  brought  an  action  against  the  committee 

to  recover  the  balance  due  to  them  out  of  the  proceeds  of  the  sales  of  their 

maize. 

Held,  that  the  intention  of  the  parties,  as  shown  by  the  terms  of  the 
Agreement  made  between  the  members  of  the  combine  and  the  committee,  was 
that  all  the  pecuniary  liabilities  originally  imposed  upon  the  committee  were 
to  be  transferred  to  the  firm  to  whom  the  authority  of  the  committee  was 
delegHted,  and  that  when  that  firm,  with  the  knowledge  and  consent  of  the 
members,  and  in  the  terms  of  the  agreement  approved  by  them,  accepted 
financial  responsibility,  the  liability  of  the  committee  to  account  for  the 
proceeds  of  the  sales  came  to  an  end. 

Gi-ain's  Com,  1  Ch.  D.,  307,  at  p.  315,  and  Hannan'a  Case,  1  Ch.  D.,  326, 
applied. 

Where  a  party  to  an  action,  after  evidence  has  been  taken,  consents  to  an 
adverse  verdict,  with  leave  reserved  to  move  to  have  the  verdict  set  aside  and 
judgment  entered  for  him,  all  disputed  questions  of  fact  must  be  taken  as 
foand  against  him,  and  the  verdict  must  stand  unless  it  appears  from  admitted 
iicts  and  from  documentary  evidence  as  to  which  there  is  no  dispute,  that  he 
is  incontrovertibly  entitled  to  judgment. 

Decision  of  the  Supreme  Court,  May  30th,  1905,  affirmed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South  . 
Walea 

The  following    statement  of    the   facts   is   taken   from    the 
Judgment  of  Griffith  C.J. 

In  1903  a  number  of  persons,  amongst  whom  were  the  ap- 
pellant8  and  the  respondents,  agreed  together  to  form  a  maize 
combine,  that  is,  an  association  for  the  purpose  of  providing  for 
the  control  of  the  local  market  for  large  quantities  of  maize  to  be 
imported,  and  for  the  sale  of  the  maize  on  a  common  account,  so 
that  the  various  members  of  the  combine  should  receive  an 
average  price  for  the  quantity  they  contributed  to  the  common 
rtock.    For  the  purpose  of  carrying  out  that  object  certain  rules 
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H.  C.  OF  A.    were  drawn  up  called  the  rules  of  the  combine.     By  these  raks, 

as  originally  drawn  up  on  the  15th  July,  1903,  it  was  providedri 

S.  A.        amongst  other  things,  that  a  committee  should  be  appointed  io 

*^Hi^RD '^  manage  the  affairs  of  the  combine.     The  duties  of  the  committee 

Ltd.        were,  speaking  generally,  to  fix  the  selling  price  of  the  maize,  to 

LiNDLKY.     determine  all  questions  that  might  arise  between  the  members  af: 

to  the  quality  of  the  maize  supplied  by  them,  and  to  make  ali 

necessary  arrangements  for  the  sale  and  disposal  of  the  maize  and 

for  the  distribution  of  the  proceeds  of  the  sales  amongst  the 

members.     The  committee  were  also  to  appoint  a  secretary  of  the 

combine,  and  to  open  a  trust  account  in  a  bank,  into  which  aD 

moneys  received  on  account  of  sales  were  to  be  paid.      Rule  18 

provided  that  all  cheques  drawn  upon  this  fund  should  be  signed 

by  two  members  of  the  committee,  and  countersigned  by  the 

secretary. 

At  that  time,  therefore,  it  was  contemplated  that  the  com- 
mittee should  act  practically  as  directors  of  the  combine,  and' 
should  have  all  the  moneys  of  the  combine  entirely  under  their 
control. 

On  22nd  July,  however,  these  rules  were  amended  by  pro- 
viding, amongst  other  things,  a  rule  which  stood  as  inile  30. 
That  rule  was  in  these  words :  "  The  committee  may,  subject  to 
the  confirmation  of  a  general  meeting,  delegate  the  executive 
and  financial  work  to  any  firm  or  firms  on  terms  to  be  arranged 
by  the  committee,  but  the  remuneration  must  not  exceed  one  per 
cent.  (1%)  on  the  total  proceeds  of  the  maize,  less  the  duty,  under 
the  control  of  the  combine.  In  the  event  of  the  executive 
and  financial  work  being  delegated  to  any  firm  or  firms,  then 
rules  11,  17,  and  18  shall  be  deemed  null  and  void,  and  in  rule  14 
the  word  committee  shall  be  deemed  to  be  substituted  for  the 
word  secretary."  On  27th  July  the  rules  were  again  altered, 
and  the  provision  in  rule  30  that  "  the  committee  may  .  .  • 
delegate  "  was  amended  so  as  to  read  "  the  committee  shall  .  .  • 
delegate";  so  that  the  provision  then  was:  "The  committee 
shall,  subject  to  the  confirmation  of  a  general  meeting,  delegate 
the  executive  and  financial  work  to  any  firm  or  firms,  on  tenus 
to  be  arranged  by  the  committee." 

Another  material  circumstance  was  that  a  formal  agreement 
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was  signed  on  22nd  July,  the  same  day  as  that  on  which  it  was  H.  C.  of  A. 
provided  that  this  delegation  of  authority  might  be  made  by  the 
committee,  and  therefore  some  time  before  the  adoption  of  the        g.  x, 
rule  which  made  that  delegation  imperative.     That  agieement  ^f^^ARD^ 
was  in  these  terms :  "  In  consideration  of  a  combination  being        Ltd. 
formed  to  control  shipments  of  maize,  we  the  undersigned  hereby     Lisdlky. 
agree  and   bind   ourselves   severally  to   complete  (when  called 
upon  to  do  so)  a  contract  of  sale  to  the  committee  about  to  be 
formed  for  the  amount  of  the  maize  respectively  set  opposite  our 
names,  in  terms  of  the  attached  form  of  sale  initialled  by  John 
Russell  for  purposes  of  identification.     And  we  further  agree  to 
conform  to  the  rules  adopted  by  the  members,  and  to  any  further 
rules  subsequently   adopted   in   general   meeting   of   members." 
The  form  of  agreement  referred  to  was : 

"  I  agree  to  sell  to     ...     all  the  maize  as  follows :     .     .     . 

"  For  the  price  per  bushel  that  the  said  .  .  .  may  realise 
for  all  the  maize  amounting  to  about  .  .  .  bushels,  now  under 
their  control  after  deducting  all  expenses  and  allowances  to  be 
made  by  them  as  already  agreed. 

"  And  I  agree  to  deliver  any  or  all  of  such  maize  to  the  order 
of  the  said  ...  as  they  (or  he)  may  require  after  it  shall 
have  been  sold  by  them.  Payment  to  be  made  to  me  as  soon  as 
practicable  after  the  sale. 

"The  said  ...  or  the  survivors  of  them  their  or  his 
assigns  may  have  the  benefit  of  or  enforce  this  agreement. 

**  We  confirm  this  agreement." 

Accordingly  the  appellants  on  29th  July,  after  the  rule  had 
been  altered,  signed  an  agreement  in  that  form  as  to  about 
800  tons  of  maize.  After  the  rules  were  altered  negotiations 
were  entered  into  wnth  various  firms  with  a  view  to  delegating 
the  work  in  accordance  with  the  altered  rule  30,  and  on  3rd 
August  a  general  meeting  of  the  members  of  the  combine,  as  it 
was  called,  was  held,  at  which  a  draft  agreement  with  W.  &  A. 
Mc Arthur,  Ltd.,  was  submitted  to  the  meeting,  the  representatives 
of  the  appellants  being  present.  A  motion  was  put  and  candied 
that  the  agreement  as  read  be  accepted  for  the  administrative 
work  of  the  combine  to  be  carried  out  by  the  firm  mentioned.  In 
accordance  with  that  resolution  the  agreement  was  signed  and  the 
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H.  C.  OP  A.  work  handed  over  to  W.  &  A.  McArthur  Ltd.     The  agreement,! 
far  as  is  material,  was  as  follows : — 

3  A.  "  Argentine  Maize  Combink 

Joseph  and       «  Terms  of  agreement  for  the  working  of  same  between  M< 

Ltd.  W.  &  A.  McArthur  Ltd.  and  the  committee  of  the  said  combiQe: 
LiNDLEv.  "  The  said  firm  of  W.  &  A.  McArthur  Ltd.  agree  to  undei 
the  administrative  work  required  under  the  scheme  adopt^ed 
the  said  combine.  The  said  administrative  work  to  include 
clerical  work  and  bookkeeping  necessary  for  the  successful  work- 
ing of  the  said  combine,  and  the  rendering  of  a  complete  stateiiiei]| 
to  members  of  the  said  combine  upon  final  completion.  , 

"The  said  W.  &  A.  McArthur  Ltd.  agree  to  hold  in  trust  all 
the  contracts  of  sale  made  by  members  of  the  combine,  to  issWj 
all  orders  to  purchasers,  to  collect  and  receive  all  payment  from  | 
buyers,  to  be  held  in  trust  until  distributed,  and  to  distribafe^ 
all  moneys  due  to  members  or  in  accordance  with  the  said  rules, 
of  the  said  combine.  ; 

"  The  said  W.  &  A.  McArthur  Ltd.  further  agree  to  accept  all; 
financial  responsibilities  imposed  by  the  said  rules  of  the  said, 
combine."  i 

Later,  the  objects  of  the  combine  having  come  to  an  end,  the  | 
appellants,  who  had  in  the  meantime  gone  into  voluntary  liqni-  ; 
dation,  claimed  the  proceeds  of  the  sale  of  their  maize  according 
to  the  price  fixed  by  the  committee.  They  claimed  it  first  from 
the  committee,  who  are  the  respondents  in  this  appeal,  and  the 
respondents  referred  them,  in  effect,  to  W.  &  A.  McArthur  Ltd 
That  firm,  when  the  appellants  made  their  claim  for  the  balance 
of  proceeds  due  to  them,  claimed  to  be  entitled  to  a  set-ofF  in 
respect  of  other  transactions  between  the  appellants  and  them- 
selves. The  appellants  therefore  renewed  their  claim  against  the 
committee,  and  brought  an  action  against  them  for  the  recoveir 
of  £637  odd,  which  represented  the  balance  due  to  them  after 
certain  admitted  payments. 

The  declaration  contained  special  counts  upon  a  contract  by  the 
respondents  to  account  for  the  proceeds  of  the  sales,  as  Ckgents  of 
the  appellants,  and  an  indebitatus  count  for  money  had  and 
received,  &c.  The  respondents  pleaded  denying  the  contract 
alleged,  and  setting  up  in  eftect  a  rescission  of  that  contract. 
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that  other  persons,  i.e.,  W.  &  A.  McArthur  Ltd.,  had  undertaken  H-  C.  of  a. 
the  liabiKties  originally  undertaken  by  the  respondents,  and  that       ^^^ 
the  appellants  had  accepted  the  liability  of  that  firm  in  substitu-        g.  A. 
tion  for  that  of  the  respondents.  r^abd  ^ 

At  the  trial,  with  the  assent  of  counsel  for  the  respondents,  a        Ltd. 
verdict  was  directed  for  the  appellants  for  the  amount  claimed,     Lindley. 
leave  being  reserved  to  the  respondents  to  move  the  Full  Court  to 
set  aside  the  verdict  and  have  a  verdict  entered  for  them. 

The  Full  Court,  on  30th  May,  1905,  on  the  motion  of  the 
respondents,  set  aside  the  verdict,  and  directed  a  verdict  to  be 
entered  for  them. 

From  this  decision  the  present  appeal  was  brought. 

Dr.  CuUen  K.C.  (with  him  A  ,0.  M.  Pitt)^  for  the  appellants. 
A  verdict  having  been  found  for  the  appellants,  all  questions  of 
fact  must  be  taken  to  have  been  found  in  their  favour.  Assum- 
ing that  there  were  facts  to  go  to  the  jury,  it  cannot  now  be  con- 
tended that  the  verdict  was  unreasonable,  and  on  no  other  ground 
can  it  be  set  aside.  The  respondents,  by  consenting  to  the  verdict, 
must  be  taken  to  have  abandoned  all  questions  of  fact  in  favour 
of  the  appellants :  National  Fire  and  Marine  Insurance  Go.  of 
New  Zealand  v.  Av^traZian  Joint  Stock  Bank  (1);  Daniel  v. 
Metropolitan  Railway  Go.  (2).  The  question  was  whether  the 
liability  of  W.  &  A.  McArthur  Ltd.  had  been  accepted  by  the 
appellants  in  substitution  for  that  of  the  committee.  That  was 
a  question  of  fact  for  the  jury,  and  the  onus  was  on  the  respon- 
dents to  establish  it.  They  cannot  succeed  now  unless  they  can 
show  that  the  whole  question  was  one  of  the  construction  of 
documents  as  to  which  there  was  no  dispute,  or  of  admitted  facta 
The  question  turned  not  only  upon  the  construction  of  documents 
but  also  upon  extrinsic  evidence  as  to  the  conduct  of  the  parties. 
It  could  not  therefore  have  been  taken  from  the  jury. 

But  on  the  documents  themselves  it  does  not  appear  that  the 
committee  were  freed  of  all  liability.  They  still  retained  important 
fonctions.  The  agreement  for  delegating  the  work  cannot  be 
construed  as  a  release  of  the  committee  simply  because  the  appel- 
lants consented  to  it.    The  maize  was  really  sold  to  the  committee, 

(1)  11  N.S.W.  LRm  466.  (2)  L.R.  5  H.L.,  45. 

▼oi*.  III.  20 
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H.  C.oF.  A.  and  each  member  was  entitled  to  have  the  price  of  it  paid  him  by 


^^/^       them.     The  committee  had  no  power  to  transfer  their  liability  to 
S.  A.       others.     They  made  others  liable  as  well  as  themselves  with  the 
RicKARD  ^  consent  of  the  appellants,  but  there  is  no  evidence  that  anything 
^^'        further  was  ever  agreed  to  by  the  members.    Delegation  does  not 
LiNDLBT.     necessarily  imply  a  cessation  of  liability  on  the  part  of  the  person 
who  delegates  :  Hiith  v.  Clarke  (1).    The  agreement  for  delegating 
the  work  was  made  with  the  committee  only ;  it  was  not  an  agree- 
ment of  agency  with  the  members  directly,  in  substitution  for 
the  original  agreement  between  the  members  and  the  committee. 
Even  if  the  documents  are  capable  of  that  construction,  they  are 
not  conclusive  on  the  point,  and  cannot  be  looked  at  except  in  the 
light  of  the  conduct  of  the  parties.     The  contra»ct  on  which  the 
respondents  rely  must  therefore  be  an  implied  contract,  baaed  on 
inference  from  facts  and  documents,  and  on  that  the  finding  of 
the  jury  is  conclusive. 

Oot'don  K.C.  (with  him  Garland),  for  the  respondents.  At  the 
trial  there  were  no  disputed  facts,  and  all  the  documents  were 
before  the  Court.  His  Honor,  on  the  admitted  facts,  directed 
a  verdict  for  the  plaintiffs,  stating  that  his  rulings  were  to  be  con- 
sidered formal.  It  was  clearly  therefore  a  matter  of  law,  not  of 
fact.  Even  on  the  evidence  as  to  conduct  of  the  parties,  the  only 
possible  inference  is  that  the  appellants  treated  the  delegation  as 
a  substitution  of  W.  &  A.  McArthur  Ltd.  for  the  committee  as 
far  as  the  liability  to  account  for  the  proceeds  was  concerned 
But,  looking  at  the  documents  alone,  the  only  possible  construc- 
tion is  that  the  arrangement  made  with  W.  &  A.  McArthur  Ltd. 
put  an  end  to  the  liability  of  the  committee  to  account  to  the 
members.  The  committee  were  compelled  to  make  the  delega- 
tion. The  arrangement  with  W.  &  A.  McArthur  Ltd.  was  in 
substance  an  agreement  with  the  members  of  the  combina  The 
delegates  became  agents  of  the  combine,  not  of  the  committee. 
Privity  of  contra»ct  was  immediately  established,  and,  so  far  as 
responsibility  for  the  proceeds  of  sales  was  concerned,  the  com- 
mittee dropped  out  altogether.  Otherwise  it  could  not  be  said  that 
they  had  "  handed  it  over,"  as  the  rules  required  them  to  do.    The 

(1)  25  Q.B.D.,  391. 
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iioceptance  of  all  financial  responsibility  by  the  delegates,  with  the 
aasent  of  the  principals,  is  suiScient  to  discharge  the  original 
agent&  [He  referred  to  Story  on  Agency,  p.  201;  Anaon  on  s.  A. 
Contracts,  5th  ed.,  p.  347  ;  and  De  Bussche  v.  AU  (1)].  It  cannot  be  "^"^fcKARV^ 
contended  that  the  committee  may  be  sued  for  money  which  they  Ltd. 
had  no  power  to  receive.  The  duties  which  the  committee  retained  Lindley. 
were  such  fits  they  could  conveniently  perform  without  retaining 
the  functions  transferred  to  W.  &  A.  McArthur  Ltd. ;  their  reten- 
tion of  them  is  not  inconsistent  with  the  cessation  of  financial 
responsibility.  There  was  no  sale  of  the  maize  to  the  committee 
in  the  ordinary  sense.  The  gist  of  the  contract  was  to  bind  the 
members  of  the  combine  to  carry  out  sales  made  by  the  com- 
mittee. The  appellants  have  not  made  any  claim  upon  a  con- 
tract of  sale.  They  sue  upon  an  alleged  undertaking  by  the 
committee  to  sell  for  them,  and  account  for  the  proceeds,  the 
ordinary  claim  for  an  account  from  agents.  The  respondents' 
answer  is  that  the  committee  were  only  the  agents  of  the 
appellants  for  certain  specified  purposes,  and  that,  by  the  consent 
of  the  appellants,  other  persons  have  become  clothed  with  the 
responsibility  of  carrying  out  certain  of  those  purposes,  including 
the  receipt  of  and  accounting  for  proceeds  of  sales,  and  that  to 
that  extent  the  respondents  are  divested  of  their  original  re- 
sponsibility, and  cannot  be  sued.  National  Fire  and  Marine 
Insurance  Go.  of  New  Zealand  v.  Australian  Joint  Stock  Bank 
(2),  is  not  in  point,  because  in  that  case  there  were  disputed 
questions  of  fact,  whereas  here  there  are  none.  On  the  plaintiffs' 
own  evidence  and  the  documents,  the  jury  should  have  been 
directed,  as  a  matter  of  law,  to  find  a  verdict  for  the  defendants. 

Dr,  CvJZen  in  reply.  The  respondents  cannot  rely  upon  oral 
evidence  to  help  out  their  construction  of  the  documents.  They 
must  support  their  pleas  by  the  documents  alone.  [He  referred 
to  Morrell  v.  Frith  (3),  and  Moore  v.  Garwood  (4)].  If  it  is 
necessary  to  go  outside  the  documents  in  order  to  discover  the 
intention  of  the  parties,  the  question  becomes  one  for  the  jury, 
and,  there  being  a  verdict,  it  will  not  be  disturbed  unless  un- 
ci) 8  Ch.  D.,  286,  at  p.  310.  (3)  3  M.  &  W.,  402. 
(2)  11  N.S.  W.  L.R.,  466.                                  (4)  4  Exch.,  681,  at  p.  684. 
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H.  C.  OF  A.  reasonable.      There   is   here  no  single  document   establishing 

contract,  but  there  are  various  documents  which   require 

S.  A.        evidence  to  connect  them,  and  there  is  also  evidence  that 

'^  Ri^KARD  ^  parties  did  not  treat  W.  &  A.  McArthur  Ltd.  as  the  only  pera 

Ltd.         liable  to  the  combine,  but  looked  to  the  committee  to  see 

LiNDLEY.     the  duties  imposed  upon  them,  and  which  they  had  delegat 

were  properly  canned  out.     [He  referred  to  Powell  dfc  Thcmuu  ^ 

Evan  Jones  tfc  Co.  (1).  i 


Nov.  29. 


Griffith  C.J.  For  the  purposes  of  this  appeal  this  aetiq 
may  be  regarded  as  an  action  by  principals  against  their  agenl| 
for  not  accounting  to  them  for  the  proceeds  of  property  of  th^ 
principals  sold  by  the  agents ;  and  the  defence  as  a  plea  that  tii^ 
agents  were  discharged  from  that  obligation  to  account  by  th^ 
principals  accepting,  voluntarily  or  otherwise,  the  liability  of  otho; 
persons  in  substitution  for  the  original  liability  of  the  agenta     , 

The  question  arises  in  this  way.  [His  Honor  then  stated  th^ 
facts,  as  already  set  out,  and  proceeded.]  The  question  is  wheth« 
under  these  circumstances,  the  appellants  are  entitled  to  sue  the 
members  of  the  committee,  or  whether  their  right  of  action  it 
against  W.  &  A.  McArthur  Ltd. 

If  all  the  parties  concerned  were  solvent,  it  may  be  that  no 
difficulty  would  ever  have  arisen,  but,  as  things  stand  at  present^ 
it  appears  that  W.  &  A.  McArthur  Ltd.  have  a  claim  against  the 
appellants  in  respect  of  which  they  claim  to  be  entitled  to  a  sei 
off.  And,  as  the  appellants  are  in  voluntary  liquidation,  and  the 
liquidator  is  making  a  claim  against  the  committee,  it  is  nofc 
necessary  to  decide  whether  there  is  a  right  of  set-off  or  not,  or 
whether  the  claim  of  W.  &  A.  McArthur  Ltd.  could  be  made  the 
subject  of  set-off  in  an  action  of  this  kind  or  not.  The  only 
question  for  our  consideration  is  whether  the  appellants  are 
entitled  to  recover  against  the  respondents. 

Now,  the  facts  are  all  either  in  writing  or  recorded  in  written 
documents  about  which  there  is  no  dispute.  At  the  trial,  with 
the  assent  of  counsel  for  the  respondents,  a  verdict  was  directed 
for  the  plaintiffs,  the  appellants,  leave  being  reserved  to  the 
defendants  to  move  the  Court  to  set  aside  the  veidict  and  enter 

(1)  (1905)  1  K.r..,  11. 
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a  verdict  for  them.     It  is  clear  that,  under  these  circumstances,   ^'  C-  ^^  ^' 
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the  respondents  cannot  have  judgment  entered  for  them,  unless  it       v_^ 
appears  from  the  documents  and  the  admitted  fa<;ts  that  they        s.  A. 
are  incontrovertibly  entitled  to  judgment.     So  far,  therefore,  as     r^^k^^ 
there  are  any  controverted  matters  of  fact,  or  evidence  of  such        ^t^* 
facts  which  might  have  been  left  to  the  jury,  they  must,  for  the     Lindlky. 
purposes  of  this  inquiry,  be  altogether  disregarded.   The  respond-    Griffith  o.j. 
ents  can  only  call  to  their  aid  the  admitted  facts. 

It  appears  to  me  that  the  question  is  almost  entirely  one  of 
construction  of  documents.  The  case  may  be  described  in  almost 
the  same  words  as  were  used  by  James  L.J.  in  Grain* 8  case  (1),  a 
case  against  an  insurance  company,  a  case  of  so-called  novation. 
He  said:  "They  were  an  unincorporated  body  of  persons,  but 
although  they  were  in  point  of  law  and  in  point  of  fact  not 
absolutely  a  corporation,  it  is  quite  clear,  as  between  all  the 
parties  to  these  deeds  of  settlement,  it  was  their  intention  to 
make  themselves  for  all  practical  purposes  as  like  a  corporation 
as  in  the  then  state  of  law  was  possible  to  be  done  by  a  mere 
contract.  It  was  intended  that  they  should  not  be  a  partnership 
of  the  particular  individuals  existing  at  that  time,  but  that  they 
should  be  a  body  of  persons  with  continuous  and  perpetual  suc- 
cession (until  dissolved  according  to  the  terms  of  the  constitution 
of  their  own  body)  as  between  themselves,  and  as  between  them 
and  all  persons  having  dealings  and  transactions  with  them. 
The  same  principle  was  the  basis  of  all  the  arrangements. 
Nobody  effecting  a  policy  of  insurance  with  such  a  society  as 
this  ever  intended  to  be  left,  or  ever  thought  he  was  left,  or  that 
his  executors  would  be  left  after  his  death,  to  the  necessity  of 
bringing  an  action  against  the  survivors  of  the  individuals  who 
happened  to  constitute  the  particular  body  of  persons  on  the  day 
on  which  his  policy  was  signed.  The  intention  was  that  it 
should  be  a  bargain  with  a  quasi  corporation,  and  a  liability 
against  the  quasi  corporation  and  against  the  persons  who  at  the 
time  when  the  policy  ripened  into  a  debitum  would  be  the 
persons  to  provide  for  it."  I  refer  to  that  case  to  show  that  the 
general  intention  of  the  parties  to  a  transaction  of  this  kind  is  to 
be  regarded.     Now,  from  one  point  of  view,  although  the  parties 

(1)  1  Ch.  D.,  307,  at  p.  320. 
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H.  C.  OF  A.  treated  this  arrangement  as  a  contract  of  sale  made  with  the  com- 

'        mittee,  on  the  other  hand  it  was  plainly  intended  to  be  to  a  great 

S.  A.        extent  a  contract  of  agency,  by  which  each  member  entrusted  the 
'^Rkj^rd  ^  committee  with  the  work  of  selling  the  maize  on  their  under- 
Ltd.        taking  to  account  to  the  members  for  the  proceeds.     The  question 
LiNDLKY.     must  be  regarded  according  to  the  intention  of  the  parties  as 
Griffith  o  J     revealed  by  the  whole  of  the  documents.     So  far  as  the  notion 
of  sale  appears  in  the  contract,  that  does  not  appear  to  me  very 
important.     If  there  were  a  contract  of  sale  and  no  more,  there 
would  clearly  be  implied  an  obligation  on  the  part  of  the  pur- 
chasers to  pay  the  price.     But  that  is  no  reason  why  an  agree- 
ment should  not  be  made  between  the  vendor  and  purchaser  as 
to  the  sources  to  which  the   vendor   shall   look   for   payment. 
And,  if  the  vendor  chooses  to  stipulate  that  he  will  look,  not  to 
'  the  purchaser,  but  to  the  purchaser's  agent  for  the  proceeds  of 

the  sale,  there  is  no  objection  to  such  an  agreement.  If  a  man 
sells  goods  to  another  on  the  terms  that  the  purchaser  shall  not 
pay  for  them  till  he  has  sold  them,  the  purchaser  to  sell  them 
through  an  agent  appointed  with  the  approval  of  the  vendor, 
and  the  latter  to  look  to  the  agent  for  the  money,  he  cannot 
bring  an  action  for  the  price  against  the  purchaser. 

That  may  or  may  not  be  the  present  case.  It  is  necessary 
therefore  to  regard  the  case  from  another  point  of  view,  that 
of  agency.  As  a  general  rule,  no  doubt,  in  contracts  of  agency  the 
maxim  delegatus  non  potest  delegare  applies.  As  was  stated  by 
Thesiger  L.J.  in  Bussche  v.  Alt{\\  the  maxim  "  applies  so  as  to 
prevent  an  agent  from  establishing  the  relationship  of  principal 
and  agent  between  his  own  principal  and  a  third  person;  but  this 
maxim  when  analyzed  merely  imports  that  an  agent  cannot,  with- 
out authority  f i-om  his  principal,  devolve  upon  another  obligations 
to  the  principal  which  he  has  himself  undertaken  to  penaonally 
fulfil ;  and  that,  inasmuch  as  confidence  in  the  particular  person 
employed  is  at  the  root  of  the  contract  of  agency,  such  authority 
cannot  be  implied  as  an  ordinary  incident  in  the  contract.  But 
the  exigencies  of  business  do  from  time  to  time  render  necessary 
the  carrying  out  of  the  instructions  of  a  principal  by  a  person 
other  than  the  agent  originally  instructed  for  the  purpose,  and 

(1)  8  Ch.  D.,  286,  at  p.  310,  311. 
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where  that  is  the  case,  the  reason  of  the  thing  requires  that  the  H-  C.  of  A. 
rule  should  be  relajted,  so  as,  on  the  one  hand,  to  enable  the  ^^^ 
agent  to  appoint  what  has  been  termed  a  '  sub-agent '  or  *  substi-  §.  a. 
tute'  (the  latter  of  which  designations,  although  it  does  not  "^^f^KA^^^ 
exactly  denote  the  legal  relationship  of  the  parties,  we  adopt  l^*^- 
for  want  of  a  better,  and  for  the  sake  of  brevity) ;  and,  on  the  Lindlby. 
other  hand,  to  constitute,  in  the  interests  and  for  the  protection  orifflth  c.j. 
of  the  principal,  a  direct  privity  of  contract  between  him  and  such 
substitute.  And  we  are  of  opinion  that  an  authority  to  the  effect 
referred  to  may  and  should  be  implied  where,  from  the  conduct 
of  the  parties  to  the  original  contract  of  agency,  the  usage  of  trade, 
or  the  nature  of  the  particular  business  which  is  the  subject  of 
the  agency,  it  may  reasonably  be  presumed  that  the  parties  to  the 
contract  of  agency  originally  intended  that  such  authority  should 
exist,  or  where,  in  the  course  of  the  employment,  unforeseen 
emergencies  arise  which  impose  upon  the  agent  the  necessity  of 
employing  a  substitute,  and  that  when  such  authority  exists, 
and  is  duly  exercised,  privity  of  contract  arises  between  the 
principal  and  the  substitute,  and  the  latter  becomes  as  responsible 
to  the  former  for  the  due  discharge  of  the  duties  which  his 
employment  casts  upon  him,  as  if  he  had  been  appointed  agent 
by  the  principal  himself."  He  then  goes  on  to  say  that  the  law 
is  accurately  stated  in  Story  on  Agency,  p.  201,  in  the  passage 
referred  to  by  Mr.  Gordon.  Of  course,  he  was  dealing  there  with 
the  methods  by  which  an  authority  to  sell  may  be  delegated.  If 
the  original  document  creating  the  agency  creates  at  the  same 
time  a  power  in  the  agent  to  appoint  a  sub-agent,  the  maxim  has 
no  application.  The  first  step,  therefore,  is  to  consider  the  docu- 
ment in  which  the  respondents  were  constituted  the  agents  of  the 
appellants.  By  that  document  they  were  not  only  authorized, 
but  were  required,  to  delegate  certain  of  their  duties  as  agents, 
and  this  delegation  was  carried  out  with  the  approval  of  the 
principals.  What  then  is  to  be  inferred  from  this,  as  to  the 
position  in  which  the  principals  would  be  with  regard  to  their 
agents  ?  The  consequences  of  the  delegation  were  to  be  that  the 
committee  should  no  longer  have  the  handling  of  the  money 
arising  from  the  sales.  It  was  to  be  taken  out  of  their  hands  and 
given  over  to  the  control  of  the  sub-agents.     Was  it  intended  by 
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H.  C.  OF  A.    i^his  that  there  should  be  a  power  in  the  committee  to  erest^ 


^ '        privity  of  contract  between  the  principals  and  the  sub-agenUs  anH 

S.  A.  if  it  was  so  intended,  was  it  also  the  intention  of  the  parti®  Ml 
'^  nfcKARD^  the  arrangement  that  the  delegates  should  be  liable  directly  H 
Lt^-  the  principals  ?  It  is  not,  however,  necessary  to  say  that  tliil 
LiNDLET.  would  be  inferred  from  these  facts  alone.  For  by  the  terms  m 
orifflth  O.J.  ^^^  agreement  made  between  the  respondents  and  W.  &  hi 
Mc Arthur  Ltd.,  with  the  approval  of  the  members  of  the  coml»iiii|| 
this  was  expressly  provided.  The  contract,  so  far  as  is  materia^ 
was  as  follows :  [His  Honor  read  the  material  portion  of  the  ccffl^ 
tract,  as  already  set  out ;  and  proceeded :]  W.  &  A.  McArthm 
Ltd.  therefore  undertake,  by  this  agreement,  that  they  wii 
receive  the  moneys  arising  from  the  sales,  and  hold  them  in  tmsl 
instead  of  the  original  agents,  the  committee,  and  that  they  instead! 
of  the  committee  will  distribute  them  in  the  proper  proportiooi 
amongst  the  members.  They  further  agree  to  accept  aU  tb* 
financial  responsibilities  imposed  by  the  rules  of  the  combine.^ 
In  my  opinion,  on  the  proper  construction  of  that  contrac^i 
W.  &  A.  McArthur  Ltd.  entered  into  a  direct  agreement  with  tJ»! 
members  of  the  combine  that  they  would  discharge  the  dutieai 
which  the  committee  had  originally  undertaken  to  discharge,' 
including  that  of  accounting  for  the  money  to  the  members  d 
the  combine.  I  think,  therefore,  that  the  appellants  could  have 
sued  W.  &  A.  McArthur  Ltd.  for  the  money. 

It  is  contended,  however,  by  Dr.  Cullen,  that  though  this  may 
be  so,  still  it  does  not  follow  that  the  original  right  of  aetioo 
against  the  committee  is  destroyed.  That  is  a  matter  of  con- 
struction. What  is  the  intention  of  the  parties  ?  Is  it  that  the 
committee  should  be  deprived  of  all  control  of  the  money,  and 
yet  should  remain  responsible  to  the  members  for  its  due  dis- 
tribution,  that  they  should  guarantee  the  payment  of  it  ?  That 
seems  to  me  quite  inconsistent  with  the  fact  that  they  were  not 
merely  authorized  but  re(|uired  to  hand  over  their  duties,  and 
that  they  did  so  with  the  sanction  of  the  members.  T^Tien 
therefore  the  members  of  the  combine  required  the  committee  to 
delegate  the  responsibilities  to  some  one  else  selected  by  them, 
surely  it  must  be  taken  ^>ri7nd  facie  that  it  was  not  intended 
that  the  committee  should  nevertheless  guarantee  the  perform- 
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deprived  of  the  means  of  protecting  themselves.  There 
another  case,  Harman's  Case  (1),  in  which  a  provision  very 
similar  to  the  agreement  in  this  case  had  to  be  construed.  An 
insurance  company  had  been  formed  and  registered  under  the 
name  of  the  Anglo-Australian  &c.,  Company,  and  afterwai-ds 
resolutions  were  passed  by  the  company  for  the  amalgamation  of 
the  company  with  another,  upon  the  terms  of  a  deed  afterwards 
made.  By  that  deed  it  was  witnessed  that,  as  from  the  19th 
April,  1858,  the  company  and  its  business  should  be  transferred 
to  and  united  and  amalgamated  with  the  British  Provident 
Society,  upon  the  following  terms : — First,  that  the  business  and 
property,  effects,  liabilities  and  engagements  of  the  company  and 
its  policies  and  grants  of  annuities  should  be  transferred  to  and 
undertaken  by  the  British  Provident  Society,  and  it  should  not 
be  necessary  to  endorse  the  policies  or  grants  of  the  company  by 
or  on  behalf  of  the  British  Provident  Society,  or  to  issue  new 
policies  or  grants.  Then  followed  other  provisions  dealing  with 
the  various  changes  necessitated  by  the  transfer.  The  question 
arose  whether  the  effect  of  the  arrangement  was  not  only  to 
transfer  liability  to  the  new  company,  but  also  to  discharge  the 
liabihty  of  the  old  company  which  had  originally  undertaken  it. 
Lord  Cairns  L.C.  said  (2),  after  referring  to  the  agreement: 
"  Now  to  this  agreement  Mr.  Harman  was  a  party,  and  his  policy 
is  among  those  enumerated  in  the  schedule.  Therefore,  incor- 
porating the  schedule  with  the  agreement,  it  amounts  to  this, 
that  there  is  an  agreement  to  which  in  substance  Mr.  Harman  is 
a  party,  or  at  all  events  by  which  he  is  bound,  that  the  particular 
policy  issued  to  him  by  the  Anglo- Australian  Company  is  trans- 
ferred to  and  is  and  shall  be  undertaken  by  the  British  Pro- 
vident Society,  and  that  it  shall  not  be  necessary  for  his  safety 
that  it  should  be  endorsed,  or  that  a  new  policy  should  be 
granted,  but  that  he  may  have  it  endorsed  or  have  a  new  policy 
granted,  if  he  is  so  minded. 

"  I  think  it  cannot  admit  of  any  reasonable  doubt  that,  if  you 
read  the  provision  as  to  this  particular  specific  policy  into  the 
general  words  of  the  deed,  this  is  an  agreement  to  which  no 

(1)  1  Ch.  D.,  326.  (2)  1  Ch.  D.,  326,  at  p.  331. 
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H.  C.  OF  A.  meaning  can  be  given,  unless  it  means  that  the  burthen  whidi  up 
to  that  time  lay  upon  the  shoulders  of  the  Anglo-Australian  Coitf 

S.  A.       pany  is  shifted  from  them,  and  placed  for  the  future  entirely  ani 
''^c^ra^^  solely  upon  the  British  Provident  Society,  and  in  this  arrang^i 

Ltd.  ment  Mr.  Harman  is  a  concurring  party."  "  And,"  he  adds,  "anf 
LiNDLEY.  other  agreement  would  have  been  simply  absurd.  It  would  ha 
been  absurd  and  incredible  to  suppose  that  the  shareholders 
Anglo- Australian  Company  were  to  be  transferred  to  and 
shareholders  in  the  British  Provident  Society,  with  all  these  tnn^ 
ferred  liabilities  taken  over,  and  yet  that  they  were  at  the  sam 
time  to  remain  liable  for  exa<;tly  the  same  amount  of  monef^ 
in  the  old  company,  and  that  the  old  company  was  to  contxnnft 
for  the  purpose  of  enforcing  any  such  liability.  A  provisioD  * 
indeed  found  inserted  at  the  end  of  the  deed,  that  it  is  to  continue*^ 
company,  but  that  it  is  only  for  the  benefit  of  the  British  Providefilj 
Society,  namely,  for  the  purpose  of  realizing  the  assets  w^hich  we»j 
to  be  transferred  to  the  British  Provident  Societv."  So  in  tkl 
present  case  the  committee  continued  in  existence  for  the  purpose; 
specified  in  the  deed,  and  in  order  to  perform  the  various  things 
stipulated  for  in  the  deed.  In  Grain's  Case  (1),  it  was  pointedi 
out  that  the  real  question  was  the  construction  of  documents^ 
and  not  strictly  a  question  of  novation  of  contract.  The  conclu- 
sion at  which  I  have  arrived  after  consideration  of  all  these 
documents  is  that,  by  the  agreement  made  between  the  member* 
of  the  combine  and  the  committee,  to  which,  when  drawn  up,  all 
the  parties  agreed,  all  the  pecuniary  liabilities  were  to  be  trans- 
ferred to  W.  &  A.  McArthur  Ltd.,  and  that  when  they  accepted 
that  the  liability  of  the  committee  was  discharged.  That  appears 
on  the  face  of  the  documents. 

I  think  therefore  that  the  respondents  have  established  that  they 
were  discharged  from  any  pecuniary  liability  to  which  they  were 
originally  subject,  and  that  the  judgment  of  the  Supreme  Court 
was  right  and  should  be  affirmed. 

Barton  J.  I  am  of  the  same  opinion,  and  I  agree  entirely 
with  the  Chief  Justice  in  the  reasons  which  he  has  given  for  his 
judgment. 

(1)  1  Ch.  D.,  307. 
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O'CtoNNOR  J.     I  also  am  of  the  same  opinion.     K  the  construe-  H.  C.  of  a. 
tion  of  the  documents  depended  on  any  question  of  fact,  I  agree 
with  Dr.  Cullen,  that  the  verdict  of  the  jury  would  have  to  be        g.  a. 
taken  in  his  favour.     But  the  question  is  one  not  of  fact,  but  ^^^j^^° 
entirely  of  construction  of  documents.     The  principal  document        Ltd. 
is  the  agreement  between  W.  &  A.  McArthur  Ltd.  and  the  com-     Lindlky. 
mittee  of  the  combine,  adopted  on  the  3rd  August.     There  is  no 
doubt  that  at  one  time  there  had  existed  the  liability  on  the  part 
of  the  committee  to  the  combine,  which  it  is  now  sought  to  impose 
on  them  by  this  action.     But  the  sole  question  for  us  is  whether 
that  liability  has  not  been  removed  by  the  agreement  to  which  I 
have  referred. 

That  depends  on  the  view  which  we  take  of  the  agreement,  in 
connection  with  the  other  documents  which  regulate  the  rights  of 
the  parties  to  the  combine.  The  agreement  with  W.  &  A. 
McArthur  Ltd.  provides  for  their  taking  over  all  the  administra- 
tive work  in  connection  with  the  operations  of  the  combine.  But  it 
apecilically  mentions  certain  work  in  the  3rd  paragraph:  "The 
said  Messrs.  W.  &  A.  McArthur  Ltd.  agree  to  hold  in  trust  all 
the  contracts  of  sale  made  by  members  of  the  combine,  to  issue 
all  orders  to  purchasers,  to  collect  and  receive  all  payment  from 
buyers,  to  be  held  in  trust  until  distributed  and  to  distribute  all 
moneys  due  to  members  or  in  accordance  with  the  said  rules  of  the 
said  combine."  They  agree  in  that  paragraph  directly  to  account, 
or,  to  put  it  shortly,  to  carry  out  the  distribution  of  the  moneys 
of  the  combine.  Then  there  follows  this  paragraph :  "  The  said 
W.  &  A.  McArthur  Ltd.  also  agree  to  accept  all  financial 
responsibilities  imposed  by  the  said  rules  of  the  said  combine." 
Xow,  we  are  dealing  only  with  financial  responsibilities  of  the 
combine  to  its  members.  The  only  such  responsibilities  are 
selling  the  maize  supplied  by  the  members,  and  the  distribution 
of  its  proceeds  upon  a  certain  principle.  The  committee  of  the 
combine  have  agreed  to  carry  out  these  duties,  and  in  order  to 
give  some  appreciable  meaning  to  the  words  of  the  agreement 
with  W.  &;  A.  McArthur  Ltd.,  an  addition  must  be  made  to  their 
literal  meaning,  as  urged  on  behalf  of  the  respondents,  namely, 
that  all  the  responsibilities  incurred  to  the  members  of  the 
combine  by  the  committee  are  by  the  agreement  taken  over  by 


296 


HIGH    COURT 


H.  G.  OF  A. 
1905. 

Joseph  and 

RiOKARD 

Ltd. 

V. 
LiHDLEY. 


O'Connor  J. 


W.  &  A.  McArthur  Ltd.  who  are  thereby  to  that  e: 
substituted  for  the  committee.  Having  regard,  therefore, 
what  the  original  agreement  with  the  combine  was,  I  fii 
it  very  difficult  to  give  any  meaning  to  this  agreement,  excej 
this,  that  W.  &  A.  McArthur  Ltd.  take  over,  not  only 
responsibility  for  the  distribution,  but  also  the  legal  re.sponsibilit 
of  standing  in  the  place  of  the  committee  with  regard  to 
the  members  of  the  combine.  That  construction  appears 
me  the  only  reasonable  one  that  can  be  given  to  the  documei 
having  regard  to  the  nature  and  purpases  of  tlie  combine  iisel 
and  the  position  of  tlie  committee  in  its  affairs.  The  combine 
an  association  for  the  temporary  purposes  declared  at  the  beginnii 
of  the  first  contract.  They  were  thus  stated :  "  In  consideral 
of  a  combine  being  formed  to  control  shipments  of  maize." 
method  by  which  the  members  proposed  to  ensure  this  object  wi 
by  making  it  the  basis  of  the  agreement  that  every  member  shoul 
undertake  to  complete  a  contract  of  sale  of  the  maize  to  the 
mittee.  The  object  was  not  merely  to  transfer  the  property,  as  h 
ordinary  cases  of  sale,  but  to  ensure  that  the  combine  should  have 
the  control  of  tlie  maize  of  each  member  by  having  in  its  hands  a 
contract  which  vested  in  the  combine  the  property  in  the  maize. 
It  was  for  that  purpose  only  that  the  contract  was  made.  And  if 
we  look  at  the  other  rules  of  the  combine  this  object  becomes 
more  plain,  as  it  is  apparent  that  the  combine  was  merely  a 
co-operative  agency  for  selling  the  maize  of  the  combine,  the  dis- 
tribution of  proceeds  being  made  on  the  principle  that  each  mem- 
ber should  get  back  a  share  of  the  whole  amount,  proportionate 
to  the  (juantity  of  maize  which  he  had  supplied.  The  duty 
of  the  committee  was  apparently  to  fix  the  selling  price  and 
make  certain  deductions  on  account  of  selling  expenses.  The 
function  of  the  committee  was  thus  to  stand  between  the  combine 
as  a  whole  and  its  individual  members  in  the  sale  of  maize  and 
distribution  of  its  proceeds.  It  is  quite  evident  that  the  committee 
soon  found  that  it  was  necessary  to  place  the  management  of  the 
financial  operations  in  the  hands  of  some  large  business  firm. 

As  wiis  pointed  out  by  my  learned  brother  the  Chief  Justice, 
the  effect  of  rule  30,  as  amended,  is  to  take  away  from  the  com- 
mittee  any    possible   opportunity   of   protecting   themselves  in 


O'Connor  J. 
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regard  to  the  payments  which  had  to  be  made  to  the  members  of   H.  0.  of  A. 
the  combine.     For,  though  they  retained  control  over  the  selling 
price  of  the  maize,  they  had  not  any  power  to  receive  the  proceeds        s.  A. 
of  the  sales.     It  would  seem  very  hard  on  them  that  the  contract  *^r^^rd  ^ 
should  be  construed  in  such  a  way  as  to  keep  them  still  liable        ^^' 
to  see  to  the  payment  of  the  members  after  they  have  given  up     Lindley. 
control  of  the  fund  out  of  which  the  payments  are  to  be*  made, 
I  think  that,  if  w^e  have  regard  to  the  whole  scope  and  purpose 
of  the  combine,  and  the  position  of  the  committee  in  connection 
with  the  agi-eement  made  with  W.  &  A.  McArthur  Ltd.,  providing 
as  it  doe«  that  all  the  duties  formerly  carried  out  by  the  com- 
mittee should  in  future  be  carried  out   by  W.  &  A.  McArthur 
Ltd.,  and  if   we   remember  that   under   the   agreement   all  the 
financial  responsibilities  are  to  be  taken  over  by  that  firm,  and 
that  the  appellants  themselves  are  parties  to  this  arrangement, 
it  seems  very  difficult  to  hold  that  the  appellants  did  not  consent 
that  all  these  responsibilities  should  be  handed  over  to  W.  &  A. 
McArthur  Ltd.,  whether  by  novation  or  by  reason  of  the  creation 
of  privity   of  contract  between   the  principals   and   sub-agents. 
On  this  view  the  case  of  Be  Busache  v.  Alt  (l),  seems  to  be  of 
very  small  moment. 

Under  these  circumstances  I  think  that  the  learned  judges  of 
the  Supreme  Court  were  right  in  the  view  which  they  took  of 
the  case,  and  that  the  appeal  should  be  dismissed. 

Appeal  dismissed,  with  costs. 

Solicitors,  for  the  appellants,  Minte7\  Simpson  d-  Co. 
Solicitors,  for  the  respondents,  AUeUj  Alien ,  &  Hemsley^ 

C.  A.  W. 

(1)  8Ch.  D.,  2S6. 
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[HIGB  COURT  OF  AUSTRAUA.] 

MUNICIPAL  COUNCIL  OF  SYDNEY  .       Appell.\sts 

AND 

ROYAL  AGRICULTURAL  SOCIETY  OF  \ 

NEW  SOUTH  WALES  J   "     *^^^'»^'» 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


<      4 


H.  C.  OF  A.  Bating— Exemption — Agricultural  society — •*  Land  vested  in  tru&tees  for 

1905.  public  recreation,  health  or  enjoymevt  "Sydney  Oorporatioti  Act  (Ao.  95  4 

' — . — '  1902),  sec,  110. 

hYDXEY,  Sub-sec.  5  of  sec.  110  of  the  Sydney  Corporation  Act  exempts  from  mimieipd 

Nov.  30  ;  taxation  land  **  vested  in  trustees  for  the  purposes  of  public  recreation,  bed^ 

Die.  12,  13.  ^^  enjoyment." 

Held,  that  in  order  to  come  within  the  exemption  land  most  be  vested  ii 
Griffith  C.  J..  ,     .     ,     ,       1 

Barton  and  trustees  exclusively  for  those  purposes. 

O'Connor  J  J. 

Certain  land  was  vested  by  Act  of  Parliament  in  the  Royal  Agrieoltml 

Society  of  New  South  Wales,  for  the  purpose  of  holding  agricultural  sbovt 
and  exhibitions,  and  for  other  purposes,  which  were  primarily  and  maisitf 
purposes  of  **  public  recreation  health  or  enjoyment,"  but  with  power  to 
the  Society  to  charge  the  public  for  admission  to  the  land,  and  to  devote  tk 
profits  made  from  the  use  of  the  land  towards  the  objects  of  the  Socwtj. 
These  objects,  as  set  out  in  the  Society's  Act  of  incorporation  and  rules,  wen 
in  general  such  as  came  within  the  meaning  of  the  exemption,  but  tbef 
included  also  certain  privileges  for  the  members  beyond  those  enjoyed  by  tki 
general  public. 

Held,  that,  as  the  members  of  the  Societ}'  were  entitled  to  a  benefieiil 
enjoyment  from  the  land  beyond  that  of  the  general  public,  the  land  wm  doC 
within  the  exemption. 

Decision  of  the  Supreme  Court,  Municipal  Council  of  Sydney  v.  Awb' 
Agricultural  Society  of  New  South  Wales,  (1905)  5  S.R,  (N.S.W.),  683, 
reversed. 

Appeal  from  a  decision  of  the  Supreme  Court. 


3  aL.R.]  OF  AUSTRALIA.  299 

The  respondents  were  assessed  by  the  appellants  for  municipal  H-  ^'  ®'  ^* 

rates  in  respect  of  a  certain  piece  of  land  within  the  municipal       s^^^ 

boundaries  of  the  Corporation  of  Sydney,  under  sec.  110  of  the  municipal 

Sydney  Corporation  Act,  1902.     The  respondents  appealed  from  ^ydnky*' 

the  assessment  to  a  Judgfe  of  the  District  Court.     That  learned  ^       ^-  ^ 

^  .  Royal  Aobi- 

Jadge  held  that  the  respondents  wer.e  not  liable,  on  the  ground    coltural 
that  the  land  was  vested  in  them  as  ''trustees  for  purposes  of  ^j^^  South 
public  recreation  health  and  enjoyment"  within  the  meaning  of      Walk. 
sec  110,  sub-sec.  5,  of  the  Sydney  Corporation  Acty  1902.     From 
that  decision  the  appeUants  appealed  by  way  of  special  case  stated 
for  the  opinion  of  the  Supreme  Court,  and  that  Court  dismissed 
the  appeal  with  costs :  Municipal  Council  of  Sydney  v.  Royal 
Agricultural  Society  of  N,S.W.  (1). 

From  that  decision  the  present  appeal  was  brought. 

The  facts,  and  the  various  sections  of  the  Acts  referred  to  are 
sufficiently  set  out  in  the  judgments. 

Gordon,  K.C.,  (Leverrier  with  him),  for  the  appellants.  The 
purposes  for  which  the  land  is  vested  in  the  respondents  are  set 
out  in  sec.  4  of  the  Act  No.  46  of  1902.  Assuming  that  the  res- 
pondents are  trustees,  the  purposes  for  which  it  is  vested  in  them 
are  not  necessarily  "for  public  recreation  health  or  enjoyment." 
The  purposes  must  be  exclusively  of  that  kind,  just  as,  in  the  case 
of  land  exempted  by  reason  of  its  being  used  for  public  purposes, 
the  land  must  be  used  exclusively  for  those  purposes:  Mayor  tfec. 
of  Easenden  v.  Blo/ckwood  (2).  The  purposes  actually  enumerated 
in  the  section,  down  to  the  words  "live  stock,"  might  possibly  be 
within  the  exemption,  but  the  Minister  has  power  to  sanction  the 
use  of  the  land  for  "other  purposes."  The  "other  purposes"  are 
not  necessarily  ejusdem  generis  with  those  mentioned.  The 
only  restriction  on  the  respondents  is  that  pony  racing  is  not 
to  be  allowed.  Where  a  class  or  classes  of  purposes  are  specified, 
other  purposes  must  mean  purposes  of  another  class.  The  doctrine 
of  ejusdem,  generis  only  applies  to  cases  where  the  objects  men- 
tioned are  particular,  not  generic.  Sec.  5  does  not  revoke  the 
vesting  upon  the  happening  of  tlie  events  stated;  it  merely  gives 
power  to  revoke.     Looking  at  this  Act  alone,  the  land  is  not 

(1)  (1905)  6  S.R.  (N.S.W.),  693.  (2)  2  App.  Cas.,  574. 
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H.  C.  OF  A.   vested   in   the  respondents   exclusively  for  purposes   of  pnl 

•        recreation  health  and  enjoyment,  and  is  not  exempt. 

Municipal        Apart  from  this,  the  land  is  vested  in  the  Society  and  therefc 

Council  of   ^^y  ^^  ^g^  ^  further  the  objects  of  the  Society,  as  defined 

V.  its  Act  of  incorporation  and  rules.     The  profits  derived  from 

CULTURAL    charge  made  upon  the  public  for  admission  &c.  may  be  devc 

New'south  Awards  any  of  those  objects,  some  of  which  are  clearly  not  pul 

Wales,      gy  ^1^  2  the  Society  may  extend  its  operations  to  other  parts 

the  country,  and  by  rule  7  certain  privileges  are  conferred  a 

the  members  as  distinguished  from  the  general  public.     The 

pondents  have  therefore  a  beneficial  enjoyment  of  the  land  beycal' 

that  of  the  general  public,  and  cannot  claim  to  be  trustees  at  aSrf 

Maym*  &c.  of  Essenden  v.  Elackwood,  (1).     They  are  bound  m| 

show  that  they  come  strictly  within  the  exemption.     "Trustees^ 

in  sec.  110  of  the  Sydney  Corporation  Act,  1902,  must  reoeivvj 

its  legal  meaning.      A  beneficial  interest   is   inconsistent  wilM 

trusteeship.     The  fact  that  the  respondents  are  a  Society,  and 

that  their  beneficial  enjoyment  is  subject  to  certain  restrictiouL 

does  not  constitute  them  trustees.  , 

[Griffith  C.J.,  referred  to  Caraher  v.  Lloyd  (2),  and  Dovm  t.^ 

Attorney-General  of  Queensland  (3)]. 

The  provision  of  privileges  for  members  is  not  a  public  purpose 
The  Act  of  incorporation  33  Vict.,  and  the  Act  No.  45  of  1902, 
taken  together,  constitute  the  title  of  the  respondents,  and  from 
them  it  appears  that  the  respondents  are  not  trustees,  nor  are  the 
pui'poses  for  which  the  land  is  vested  in  them  "purposes  of  public 
recreation  health  or  enjoyment."  The  statement  in  the  judgment 
of  the  Supreme  Court  that  it  was  admitted  that  the  respondents 
w^ere  trustees  for  the  purposes  mentioned  is  the  result  of  a  mis- 
apprehension.    That  was  not  admitted. 

[He  referred  also  to  Boi^ough  of  Bandwick  v.  Dangar  (4).  and 
Sydney  Municipal  Council  v.  Attomey-OeTieral  for  New  South 
Wales  (5).] 

Cullen  K.C.  and  Coghlai},  (O'Reilly  with  them),  for  the 
respondents.     The  point  that  the  respondents  were  not  trustees 

(1)  2  App.  Cm.,  574.  (4)  16  N.S.W.  W.N.,  37. 

(2)  2  C.L.R.,  480,  at  p.  505.  (5)  (1894)  A.C.,  444. 

(3)  2C.L.R.,639. 
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was  never  raiaed  in  the  Supreme  Court.     If  it  had  been  raised  at  H.  C.  of  a. 
the  proper  time,  evidence  could  have  been  given  that  the  respond- 
ents received  the  land  under  circumstances  from  which  the  Court   municipal 
of  Equity  would  have  inferred  a  trust,  and  that  the  respondents   ^sydnby^^ 

were  therefore  estopped  from  denying  that  they  held  the  land  in  v. 

^^  "^     ^  ^    ^  Royal  Aoki. 

trust,  whatever  the  purposes  were.     The  tenure  of  the  Municipal    cultural 
Council  was  held  to  be  a  trust  for  a  common  of  pasturage :  Sydney  n^^outh 
Municipal  Council  v.  Attorney-General  for  New  South  Wales     Wales. 
(1),  and  the  respondents  agreed  to  take  the  land  over  subject  to  a 
trust. 

[Griffith  C.J. — The  preliminary  arrangements  between  the 
parties  are  like  negotiations  preparatory  to  drawing  up  a  contract. 
Here  the  contract  is  represented  by  the  vesting  Act,  which  is  the 
respondents'  title.] 

Evidence  of  a  trust  could  be  given  without  cutting  down  the 
terms  of  the  instrument. 

The  respondents  have  been  held  to  be  "  trustees "  within  the 
meaning  of  the  Public  Parka  Act,  18  Vict.  No.  33 :  Sydney  Muni- 
cipal Council  V.  Attorney-General  for  New  South  Wales  (2); 
and  "trustee"  in  that  Act  means  a  trustee  in  whom  a  place  of 
public  recreation,  convenience,  health  or  enjoyment  is  vested  by 
law.    Tliat  is  suflScient  to  bring  them  within  the  meaning  of  sec. 
110  of  the  Corporation  Act,  for  the  terms  of  the  Statute  No.  45 
of  1902,  under  which  the  respondents  now  hold,  are  in  effect  the 
same  as  those  of  the  lease  under  which  they  originally  held  from 
the  Council     If  the  land  is  not  now  vested  in  the  respondents 
for  the  exempted  purposes  it  is  in  the  Council.     In  either  case  it 
is  exempt. 

The  respondents  have  no  power  under  the  Act  No.  45  of  1902 
to  derive  a  beneficial  enjoyment  from  the  land :  sec.  3  and  the 
preamble.  All  the  objects  mentioned  in  the  Act  are  public,  and 
there  is  no  power  to  make  rules  inconsistent  with  those  objects,  and, 
so  far  as  the  rules  exceed  the  power,  they  are  void.  The  user  of 
the  land  is  immaterial  The  reference  to  pony  racing  may  be 
explained  historically  by  the  fact  that  the  former  lessees  had  been 
using  the  land  for  that  purpose. 

(I)  (1894)  AC,  414.  (2)  (1894)  AC,  444,  at  p.  449. 

VOL.  111.  21 
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H.  C.  OF  A.        The  Minister  can  only  sanction  purposes  of  a  kind  ejusdem 

generis  with  those  mentioned.     [They  referred  to  In  re  Stockport 

Municipal   Ragged  Industrial  and  Reformatory  Schools  (1).]     The  order  of 

^  SYmJiBY^'^   the  words  bears  that  out      The  provision  for  the  admission  of  the 

^-  public  and  for  making  a  charge  comes  after  the  provision  a^  to  the 

xvOYAL    AORI- 

ccLTURAL  sanction  of  the  Minister,  showing  that  only  purposes  of  a  public 
New  South  character  are  contemplated.  The  profits  can  only  be  expended  on 
Wales,  ^j^^  objects  for  which  the  land  is  vested,  and  they  are  public  within 
the  meaning  of  sec  110.  The  power  to  charge  for  admission  is 
not  inconsistent  with  the  purposes  being  public ;  in  fact,  as  was 
pointed  out  by  Lord  Halsbv/ry  in  Sydney  Munidpcd  Coxjundl  v. 
Attorney-General  for  N.S.W,  (2),  the  lands  would  be  useless  as  a 
public  institution  unless  the  trustees  had  power  to  make  some 
such  charge.  If  the  trust  is,  speaking  generally,  of  a  public 
nature,  the  use  of  the  land  for  purposes  of  profit  subordinate  to 
the  main  purpose  does  not  make  the  trust  any  the  less  a  public 
trust:  Down  v.  Attorney-General  for  Queensland  (3) ;  London 
County  Council  v.  Wandsworth  Borough  Counxiil  (4)  ;  Smith  v. 
Kerr  (5);  Lambeth  Overseers  v.  London  County  Council  (6)] 
Beaumont  v.  Oliveira  (7).  The  absence  of  the  word  trust  is 
immaterial  if  the  terms  of  the  Act  show  that  the  members  of  the 
Society  are  not  entitled  to  use  the  property  for  their  own 
personal  benefit :  Randwich  Borough  Council  v.  Australian 
Cities  Investment  Corporation  Ltd,  (8) ;  Randwick  Borough 
Council  v.  Cooper  (9) ;  Ex  parte  Bennetts  (10).  The  privileges 
given  to  members  under  the  Society's  Act  of  incorporation  are 
for  the  purpose  of  carrying  out  the  general  objects  of  the  Society, 
which  are  public.  Even  if  these  privileges  were  inconsistent  with 
a  trust,  they  would  only  supply  an  objection  to  the  user  of  the 
land  ;  the  document  of  title,  from  which  the  trust  appears,  is  the 
Act  No.  45  of  1902.  That  Act  limits  the  powers  of  the  Society 
over  the  land  to  purposes  of  public  recreation,  health  or  enjoyment 
[Griffith  C.J.  referred  to  Smith  v.  Kerr  (11) ;  and  London 
County  Council  v.  Erith  Churchwardens  (12).] 

(1)  (1898)2  Ch.,  687.  (7)  L.R,  4  Ch.,  309. 

(2)  (1894)  A. C,  444,  at  p.  454.  (8)  14  N.S.W.    L.R.,    417;   (1903) 

(3)  2  C.L.R.,  639.  A.C.,  322. 

(4)  (1903)  1  K.B.,  797.  (9)  8  N.S. W.  L.R.,  1. 

(5)  (1900)  2  Ch.,  611  ;  (1902)  1  Ch.,            (10)  21  N.SAV.  L.R.,  248. 
774.  (11)  (1902)  I  Ch.,  774,  at  p.  780. 

(6)  (1897  A.C.,626.  (12)  (1893)  A.C.,  662. 
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The  result  of  the  Act  57  Vict.  No.  15,  which  first  vested  the  H.  C.  of  a. 

land  in  the  Society,  was  the  transference  of  the  trust  from  the 

Monicipal  Council  to  the  respondents,  and  they  cannot  do  any-    municipat. 

thing  with  the  land  which  the  Council  could  not  do,  notwith-   ^sydney^'' 

standing  the  incorporating  Act  of  33  Vict.     [They  referred  also  to  v. 

Jn  re  St  BoUilph  (1) ;  and  In  re  St  Brides  (2).]  cultural 

Society  of 

Leverrier,  in  reply.     The  profits  of  the  land  may  be  devoted  to      \vales.^ 

the  objects  of  the  Society,  free  of  any  trust,  in  the  same  way  as       

before  the  vesting  Act.  The  only  efiect  of  the  Act  was  to  make  the 
respondents  statutory  tenants  instead  of  mere  lessees.  All  public 
rightfi  are  destroyed,  save  as  mentioned  in  the  Act  In  order  to 
negative  the  trust  it  is  not  necessary  to  establish  that  the  indi- 
vidual membei*s  have  a  pecuniary  or  beneficial  interest  in  the  land, 
but  that  the  Society  as  such,  for  its  own  purposes  has  such  an 
interest. 

Car,  adv.  vitlt 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  December  is. 
Supreme  Court  affirming  a  decision  of  the  Metropolitan  District 
Court  on  an  appeal  by  the  respondent  Society  from  an  assessment 
by  the  appellants  under  the  Sydney  Corporation  Act,  in  respect 
of  a  municipal  rate.  The  learned  District  Court  Judge  held  that 
the  respondents  were  not  ratable,  and  in  that  opinion  the  Supreme 
Court  concurred. 

The  question  depends  upon  the  proper  construction  of  sec.  110 
of  the  Sydiiey  Corporation  Act,  No.  35  of  1902,  as  applied  to  the 
facts  of  the  particular  case.  That  Act  was  a  re-enactment  of 
earlier  Acts,  sec.  110  having  been  taken  from  the  Act  43  Vict.  No. 
3.  It  is  contained  in  Part  IX.,  which  deals  with  General  Kates. 
Sub-sec.  4  of  that  section  provides  that :  "  Every  building,  whether 
vested  in  or  occupied  by  the  Crown  or  not,  and  all  lands,  whether 
occupied  or  not,  within  the  city,  save  as  hereinafter  mentioned, 
shall  be  deemed  to  be  'ratable  property'  within  the  meaning  of 
this  Act"  Sub-sec.  5  provides,  inter  alia  that :  "  No  land  vested 
in  trustees  for  purposes  of  public  recreation,  health  or  enjoyment 
,  .  .  shall  be  liable  to  be  assessed  or  rated  in  respect  of  any 
rate  under  this  Act" 

(1)  35  Ch.  D.,  142.  (2)  35  Ch.  D.,  147w. 
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H.  C.  OF  A.  The  respondents  claimed  that  the  land  in  question,  whidi 

^ '^  vested  in  them  under  circumstances  to  which  I  will  preeent 

Mui4tGiPAL  "refer,  is  vested  in  them  as  trustees  for  the  purposes  of  pul 

^Sydn^y^'  recreation,  health  or  enjoyment,  and  is  therefore  exempt 

^       «•  rating. 

Royal  Aori<       ^.t  i      />  .       .       ,        .      , 

CULTURAL        Now,  the  first  question  is  what  is  the  meaning  of  the  expi 

New  South  "trustees  for  purposes   of  public   recreation,   health   or   enjoi 
Wales.      ment  ? "     FriwA  facie^  bearing  in  mind  that  this  is  a  rating 

Griffith  C.J.    this  expression  relates  to  land  vested  in  persons  having  no  tei 
ficial  interest  in  the  land,  but  holding  it  solely  for  the  purposes 
public  recreation,  health  or  enjoyment.     An  implied  term  in  si 
a  trust  .would  be  that  any  money  which  the  trustees  receive 
from  the  use  of  the  land  by  the  general  public  should  be  applic 
for  the  purposes  of  the  trust,  that  is,  in  expenditure  upon 
land,  for  the  purpose   of   making  it  better  available  for  U 
objects  of  the  trust.     Nor  could  it  be  said,  primd  facie, 
persons  who  have  a   beneficial   use  of  the  land,  subject  to  tl 
condition  that  they  shall  allow  it  to  be  used  for  the  purposes 
public  recreation,  health,  or  enjoyment,  would  properly  be  call( 
trustees  of  the  land  for  those  purposes.     An  analogous  matter 
this  was  dealt  with  by  the  Privy  Council  in  1877,  in  the  case 
The  Mayor  &c.  of  Easenden  v.  Blackwood  (1),  on  appeal  from 
Supreme  Court  of  Victoria.    The  question  in  that  case  was  wheth( 
the  Flemington  Racecourse  was  exempt  from  rating,  as  land  the 
property  of  the  Crown  used  for  public  purposes.     In   order  to 
sustain  the  exemption,  it  was  necessary,  in  the  view  their  Lord-  • 
ships  took  of  the  matter,  to  establish  both  that  the  land  was  the 
property  of  Her  Majesty,  and  that  it  was  used  for  public  purposes. 
The  Judicial  Committee  did  not  decide  the  first  point,  whether  the 
land  was  the  property  of  Her  Majesty,  but  confined  its  attenticHi 
to  the  question  whether  it  was  used  for  public  purposes  within  the 
meaning  of  the  section  conferring  the  exemption.     The  land  was 
held  by  the  trustees  of  the  Victorian  Racing  Club,  which  was  incor- 
porated by  a  private  Act,  and  the  members  of  the  Club  had  various 
privileges  in  respect  of  the  land.    After  referring  to  the  first  point, 
whether  the  land  was  the  property  of  the  Crown,  and  making 
this  observation  (2),  "Undoubtedly,  if  a  grant  were    made   by 

(1)2  App.  Cas.,  574.  (2)  2  App.  Caa.,  574,  at  p.  5S4. 
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the  Crown  to  its  own  nominee,  as  a  bare  trustee  for  exclusively    H.  C.  of  A. 

public  purposes,  it  might  properly  be  held  that  the  land,  within       ^ '^ 

the  meaning  of  the  exemption,  was  still  the  property  of  the  Crown,"    Municipal 

they  went  on  to  say  that  they  would  not  decide  the  case  on  that   ^^^^^^^^ 

eround,  and  said:  "Their    Lordships,  however,  do  not  think  it  „       ^' 

.  ...  .    .  Royal  Agri- 

neeessary  to  decide  the  appeal  on  this  point,  being  of  opinion  that    coltural 

in  order  to  bring  the  case  within  the  exemption  the  respondent  ^ew  South 
ought  to  shew  that  the  land  was  used  solely  for  public  purposes,  Wales. 
without  any  beneficial  occupation  bj^  individuals;  and  this  they  Griffith  c. J. 
are  of  opinion  he  has  failed  to  do."  Then,  after  referring  to  the 
case  of  Hanna  v.  Seymour  Road  Board  (1),  in  which  it  had  been 
held  that  a  bridge  let  for  several  yeai-s  to  a  builder,  to  enable  him 
to  repay  himself  the  cost  of  building  it,  was  not  used  for  public 
purposes  within  the  meaning  of  the  exemption,  because  it  was 
not  used  solely  for  those  purposes,  their  Lordships  went  on  to 
refer  to  the  nature  of  the  holding  of  the  land  by  the  Victorian 
Bacing  Club,  and  came  to  the  conclusion  that  the  members  of  the 
club  enjoyed  privileges  of  an  exclusive  character,  which  con- 
stituted a  beneficial  enjoyment  of  the  land  beyond  that  of  the 
general  public.  Then,  after  reviewing  the  special  conditions  of 
the  tenure  of  the  club,  the  judgment  concluded,  on  that  point, 
with  these  words  (2):  "Besides,  these  provisions,  coupled  with 
those  already  commented  upon,  afford  tests  for  determining 
whether  or  not  the  land  was  vested  in  the  respondent  as  a  bare 
trustee,  for  a  public  purpose  only."  And  then  it  was  pointed  out 
th^it,  though  in  the  old  cases  it  was  supposed  that  land  used  for 
public  purposes,and  from  which  the  occupiers  derived  no  individual 
profit,  was  exempt  from  ratability,  it  was  nevertheless  always 
held  that  all  the  purposes  must  be  public.  The  Committee  there- 
fore were  of  opinion  that  the  race-course  was  not  exempt  from 
taxation,  on  the  ground  that  it  was  not  used  for  public  purposes 
only,  since  the  members  of  the  club  had  a  beneficial  enjoyment  of 
the  land  beyond  that  of  the  genei'al  public. 

In  my  opinion  the  same  principles  apply  to  the  construction  of 
sec.  110,  sub-sec.  5.  If  land  is  vested  in  trustees  for  the  purposes 
of  public  recreation,  health,  or  enjoyment  under  such  circum- 
stances that  the  trustees  may  themselves,  for  their  own  individual 

(1)  2  W.W.  &  a'B.  (L.),  93.  (2)  2  App.  Cas.,  574,  at  p.  587. 
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H.  C.  OF  A.  benefit  or  for  that  of  a  special  and  exclusive  class,  derive  from  the 

use  of  the  land  a  beneficial  enjoyment  beyond  that  of  the  general 

Municipal   public,  it  is  not  exempt  from  rating  under  the  provisions  of  that 

Council  OK    sub-section. 
Sydney  «v^v  v**. 

V.  It  is  necessary,  therefore,  to  inquire   into  the  nature  of  the 

BOYAL    AGRI-  ,        .    ,  rrii 

CULTURAL  respondents  title  to  the  land.  The  land  has  already  been  the 
New  SmTTH  subject  of  litigation  in  the  case  Sydney  Municipal  Council  v. 
Wales.  Atto^mey -General  for  New  South  Wales  (1).  In  the  report  of  that 
Griffith  C.J.  case  there  is  a  historical  summary  to  which  we  have  been  referred, 
and  to  which  both  parties  claimed  leave  to  refer,  for  any  necessary 
information  for  the  purpose  of  the  construction  of  the  respond- 
ents' special  Act.  The  facts  are  set  out  in  the  judgment.  By  the 
Crown  Lands  Alienation  Act  1861,  sec.  5,  the  Governor  was 
empowered  (with  the  advice  of  the  Executive  Council )  by  "  notice  in 
the  Gazette  "  to  "  reserve  or  dedicate  in  such  manner  as  may  seem 
best  for  the  public  interest  any  Crown  Lands  for  "  a  number  of 
purposes,  including  "  for  any  pasturage  common,  or  for  public 
health,  recreation,  convenience,  or  enjoyment,  or  for  the  interment 
of  the  dead,  or  for  any  other  public  purpose."  In  October,  1 866, 
a  large  area  of  land,  of  which  the  land  now  in  question  forms  a 
part,  was  dedicated  for  public  purposes,  the  purposes  being  a 
"  permanent  common." 

By  the  Public  Parks  Act  1854,  which  recites  that  it  is  "expedient 
that  bodies  of  trustees  with  perpetual  succession  should  be  created 
for  the  purpose  of  holding,  managing,  and  protecting  lands  granted 
for  or  dedicated  to  purposes  of  public  recreation,  health,  conveni- 
ence, or  enjoyment,"  it  was  enacted  that  the  Governor  might, 
without  any  grant  by  the  Crown,  appoint  trustees  of  land  so 
dedicated,  and  that  they  should  be  a  body  corporate.  See,  5 
provided  that  the  trustees  so  appointed  should  have  certain  powers, 
being  in  substance  the  powers  of  absolute  owners,  except  for  the 
purposes  of  alienation,  in  respect  of  the  land  placed  in  trust  under 
them. 

In  1871,  a  notice  was  published  in  the  Gazette  that  the  Governor 
approved  of  the  appointment  of  the  present  appellants  as  trustees 
of  the  area  already  mentioned.  In  September,  1881,  they  as  trustees 
executed  a  lease  of  the  area  now  in  question  to  the  respondents 

(1)  (1894)  A.C.,  444. 
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for  the  purpoees  only  of  shows  or  exhibitions,  and  the  respondents  H.  C.  of  a. 

undertook  to  keep  the  land  drained  and  cleaned  and  to  comply 

with  the  Ciouncil's  regulations  as  to  access  by  the  pubhc  Municipal 

The  question  was  then  raised  whether  the  lease  by  the  Council,  ^^^^^^^^ 

who   were  trustees  of  the  land  which  was  held  by  the  Privy  ^      *• 

^  ,    -  <•        1 1  .        Royal  Aoui- 

Council   to   be  dedicated  for  the  purposes  of  public  recreation,    cultural 

health  or  enjoyment  under  the  Public  Parks  Act,  was  valid  or  new  South 
invalid.     The  Chief  Judge  in  Equity  held  that  the  lease  was  bad      Walks. 
and  declared  accordingly,  but  the  Privy  Council  on  appeal  were    Griffith  c.j. 
of  opinion  that  there  was  no  objection  to  the  lease. 

Before  that  time  the  present  respondents  had  been  incorporated 
by  an  Act  of  1869,  which  is  not  numbered,  and  I  assume,  there- 
fore, is  to  be  taken  as  in  one  sense  a  private  Act.  It  recited  that 
a  society  called  the  Agricultural  Society  of  New  South  Wales  had 
been  formed  with  certain  rules  and  by-laws  at  Sydney  for  the 
encouragement  and  improvement  of  agriculture,  and  for  promoting 
the  success  of  pastoral  and  farming  pursuits  in  the  colony,  and 
also  for  holding  exhibitions  of  live  stock,  of  agricultural,  horti- 
cultural, and  pastoral  produce,  of  minerals,  and  of  arts  and 
manufactures.  It  then  proceeded  to  declare  that  the  President, 
Vice-Presidents,  Governors,  and  members  of  the  Society  for  the 
time  being  should  be  incorporated  by  the  name  of  the  "  Agricul- 
tural Society  of  New  South  Wales,"  with  all  the  privileges  and 
liabilities  of  a  corporation.  It  then  provided  that  the  then  present 
rules  and  by-laws  should  be  the  rules  and  by-laws  of  the  cor- 
poration, save  and  except  so  far  as  they  might  be  lawfully 
altered  or  repealed  or  might  be  inconsistent  or  incompatible  with 
or  repugnant  to  any  of  the  provisions  of  the  Act  or  the  laws 
of  the  colony.'  The  sixth  section  provided  that  the  corporation 
should  have  power  to  purchase,  acquire,  and  hold  lands,  and  any 
interest  therein,  and  to  sell  and  dispose  of  them,  and  that  all 
lands  then  the  property  of  the  Society  should  become  the 
property  of  the  corporation.  There  was  also  a  provision  that,  in 
the  event  of  the  funds  and  property  of  the  corporation  being 
insufficient  to  meet  its  engagements,  each  member  should  be  liable 
to  contribute,  over  and  above  his  annual  subscription,  a  sum  equal 
to  the  subscription,  towards  liquidating  the  liabilities  of  the  cor- 
poration, and  should  not  be  otherwise  individually  liable.   Express 
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H.  C.  OF  A.  power  was  given  to  the  corporation  to  borrow  money  by  way 

mortgage,  subject  to  certain  limitations. 
Municipal        This,  therefore,  was  a  corporation  established  for  cei-tain  del 
^  Sydney^*^  purposes.     Amongst  its  powers  were  the  power  to  hold  pro] 

V-  to  incur  liabilities,  and  to  morteaffe  property,  and  involved  m 

Royal  Agri-        .,     .       ,  ,       .   ,  6  6    f     f      J> 

CULTURAL     sarily  m  that  was  the  right  to  expend  money  on  almost  any  pi 

New  South  ^^^^  ^^^7  Di^igl^t  think  conducive  to  the  objects  of  the  Society,  ft 
Wales.      qW  these  purposes  a  revenue  was  necessary,  much  larger  than 
Griffith  C.J.    likely  to  be  obtained  from  the  contributions  of  members. 

Society  expended  in  carrying  out  its  objects  many  thousands 
pounds.  Those  objects,  as  they  are  at  present  set  out  in 
rules  of  the  Society  which  are  attached  to  the  special 
include  (rule  2,  sub-sec.  3) :  "  To  purchase,  take  on  lease, 
otherwise  acquire,  and  to  lay  out  and  improve,  such  lands 
premises  as  may  be  required  for  carrying  on  the  objects  of 
Society."  The  lands  so  acquired  may  clearly  be  anywhere 
New  South  Wales.  Sub-sec.  4  mentions  the  holding  of  "  exhil 
tions  in  Sydney  or  elsewhere  for  the  display  of  horses,  ca< 
sheep,  and  other  live  stock;  wool,  agricultural  produce  of  all  kij 
and  machinery  ;  together  with  such  other  subjects  of  manufactai 
produce,  or  the  arts  as  may  be  deemed  desirable ;  and  to  establ 
in  connection  therewith  a  market  for  the  sale  of  exhibited  li^ 
stock,  machinery,"  &c.  Sub-sec.  5  includes  the  encouragement  d 
skill  in  farm  labour,  and  showing  new  machinery  in  operatioo, 
and  so  bringing  it  into  notice,  and  sub-sec.  6  provides  for  tic 
publication  and  distribution  amongst  the  members  of  this 
and  kindred  societies,  of  the  transactions  of  the  Society.  So 
much  for  the  objects  of  the  Society.  The  privileges,  amongst 
other  things,  include,  as  appears  from  rule  7,  the  right  to  vote  at 
elections  of  office  bearers,  of  free  admission  to  the  library  and 
reading  room,  and  to  the  Society's  exhibitions  and  other  entertain- 
ments held  in  the  grounds,  on  production  of  the  member's  ticket 
for  the  current  year.  It  is  a  matter  of  common  knowledge  that 
in  institutions  of  this  kind  the  privileges  of  members  are  some- 
times very  considerable,  and  much  more  comfortable  accommoda- 
tion is  provided  for  them  than  for  other  persons.  But  whether 
the  privileges  are  small  or  great,  it  is  clear  that  the  members  hare 
a  beneficial  enjoyment  of  the  property  as  distinguished  from  the 
general  public. 
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This  was  the  Society  to  which  the  Municipal  Council  granted    ^'  C-  o'  '^• 

•  1906 

a  lease  of  the  land  for  a  period  to  last  during  the  will  of  the 
Council,  or  until   notice  given   as  provided   in  the   lease.     The    Mdnioipal 
Society  had  power  to  determine  the  tenancy  after  fourteen  days'    ^/^^y^ 
notice  in  writing.  „       '^- , 

After  the  decision  of  the  Chief  Judge  in  Equity,  to  the  effect     cultural 

SoCIRTT  OF 

that  the  Council  as  trustees  for  public  purposes  under  the  Public  xkw  South 
Parka  Act  had  no  right  to  make  this  lease,  the  legislature  inter-  Walks. 
vened  by  passing  an  Act  56  Vict.  No.  8,  which  declared  that  the  Griffith  c.j. 
land  should  vest  in  the  respondents  for  a  short  period.  This  was 
a  temporary  Act.  In  the  following  year  it  was  continued  by  the 
Act  57  Vict.  No.  15,  and,  in  1902,  by  the  Act  No.  45  of  that  year, 
the  land  was  vested  in  the  respondents  for  a  term  of  twenty-one 
years  from  30th  June,  1894.  It  is  clear  that  when  the  Sydney 
Corporation  Act  was  passed  it  had  no  reference  to  this  particular 
piece  of  land,  although  it  is  within  the  boundaries  of  the  City  of 
Sydney,  for  at  that  time  the  Corporation  were  themselves  the 
trustees  of  the  land.  Now,  the  nature  of  the  title  of  the  respond- 
ents to  the  land  is  to  be  determined  with  reference  to  the  Act  No. 
45  of  1902,  having  regard  to  their  own  constitution  and  the  pur- 
poses for  which  they  were  established  as  a  Society,  and  of  which 
the  legislature  was  aware.  Sec.  3  of  the  Act  declared  that  the  land 
in  question  should  be  deemed  to  have  vested  and  to  vest  in  the 
Agricultural  Society  of  New  South  Wales  for  a  period  of  twenty- 
one  years  from  30th  June,  1894,  and  that  "  all  rights  of  common 
in  respect  of  the  said  lands  "  were  thereby  suspended  during  that 
period.  These  last  words  taken  in  connection  with  the  succeeding 
sections  had  the  effect  of  exhaustively  declaring  the  purposes  for 
which  the  land  might  be  used  during  that  term.  Whether  the 
Society  held  the  land  as  tenants  of  the  trustees  (the  Corporation) 
or  as  ^ttcwi-trustees  themselves,  it  can  hardly  be  contended  that 
they  were  trustees  of  it  solely  for  the  purposes  of  public  recrea- 
tion, health,  or  enjoyment.  The  trustees  were  the  Corporation  of 
Sydney.  The  Society  were  in  the  position  of  lessees  for  the 
purposes  of  their  own  Society.  The  effect  of  the  Act  No.  45  of 
1902  is  to  declare  them  statutory  lessees,  that  is,  in  the  sense  that 
the  land  was  vested  in  them  for  a  time.  If  there  were  no  more 
in  the  Act,  they  would  take  the  land  for  the  purposes  of  their 
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H.  C.  OF  A.  Society,  that  is,  for  the  purpose  of  furthering  the  objects  of  the 

Society,  including   such   benefits  as   were  conferred   upon   the 

Municipal  members,  and   clearly  they  had   power  to  expend   the  profits 

^Sydnky'^  derived  from  the  public  use  of  the  land  in  any  way  consistent 

V.  with  the  purposes  for  which  the  land  was  given  them,  for  the 

Royal  Aori-  r     r  o  ' 

CULTURAL    improvement  of  the  land  itself,  or  for  carrying  out  the  other  objects 

N^^uTH  ^^  ^^®  Society,  such  as  holding  shows  in  any  part  of  the  country, 
Wales,  ^nd  for  any  other  purposes  not  inconsistent  with  the  objects  of 
Orifflthc.J.  the  Society.  But  the  Act  of  1902  prescribed,  in  my  opinion 
exhaustively,  the  purposes  to  which  the  lands  of  the  Society  might 
be  put.  Sea  4  provides  that  the  Society  may  occupy  and 
use  the  land  for  the  purpose  of  holding  shows  and  exhibitions  of 
agricultural,  horticultural  and  pastoral  produce,  implements  and 
machinery,  minerals,  arts  and  manufactures,  and  live  stock,  "  and 
for  such  other  purposes  as  the  Minister  may  sanction,  and  shall 
admit  the  public  thereto,  subject  to  such  charges  and  conditions 
as  shall  be  approved  by  the  Minister,  provided  always  that  na 
horse  races  or  pony  races  shall  be  held  on  the  said  land."  The 
same  section  requires  that  they  shall  keep  the  land  clean  and 
free  from  offensive  matter.  Now,  that  section  prescribes  the  pur- 
poses for  which  the  land  may  be  used.  Shows  and  exhibitions 
are  the  primary  purposes,  with  such  other  purposes  as  the  Minister 
may  sanction,  and  the  Society  must  admit  the  public  on  payment 
of  a  charge  for  admission.  But  it  is  quite  clear  that  whatever 
charges  are  imposed  go  into  the  coffers  of  the  Society,  and  become 
subject  to  its  obligations,  and  may  be  applied  in  accordance  with 
the  Society's  rules.  The  Act  contemplates  that  the  Society  shall 
make  a  revenue  from  the  land,  and  says  nothing  about  what  they 
are  to  do  with  it.  The  next  section  confirms  the  view  that  they 
may  make  profits,  which  they  must  devote  to  the  purposes  of 
the  Society.  It  provides  that  if  the  Society  fails  to  comply 
with  the  provisions  of  sec.  4,  or  if  the  lands  are  used  or  occupied 
for  any  purpose  other  than  those  prescribed  by  the  Act,  or 
if  the  Society  "shall  sell,  lease,  mortgage,  assign,  charge  or 
otherwise  deal  with  or  dispose  of  the  land  or  any  part  thereof  or 
attempt  to  do  so  or  suffer  the  land  or  profits  to  vest  in  or  become 
payable  to  any  other  person,"  or  to  be  taken  in  execution,  or  if  the 
Society  shall  cease  to  exist,  the  lands  shall  revest  in  the  Crown. 
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That  clearly  recognizes  that  they  may  derive  profits  from  the  land.    ^-  ^-  ^^  ^* 
One  asks  then  what  is  the  nature  of  the  interest  of  the  Society  in       v_^ 
the  land  ?     A  piece  of  land  is  given  them  by  the  legislature  for    Municipal 
certain  purposes,  with  express  power  to  receive  money  for  the      sydkby 
admission   of  the  public,  and   without   any   control   upon   the  ^^^^yal  Agri- 
expenditure  of  these  profits  except  that  they  are  not  to  do  or    ooltural 
suffer  anything  whereby  the  land  should  become  vested  in  any  nkw  South 
other  person  or  persons.     I  think  the  cases  clearly  show  that      Walks. 
under  those  circumstances  the  members  of  the   Society  had  a    orifflthcj. 
beneficial  enjoyment  of  the  land  beyond  that  of  the  general  public. 

There  was  a  good  deal  of  discussion  as  to  the  words  "such  other 
purposes  as  the  Minister  may  sanction,"  and  it  was  said  that  they 
must  mean  purposes  ejuadera  generis  with  those  mentioned.  But 
this  argument  was  not  very  strongly  pressed  in  this  Court,  though 
it  was  favoured  in  the  Supreme  Court.  If  the  only  other  purposes 
were  shows  and  exhibitions  of  that  kind,  there  might  be  some 
force  in  the  contention.  But  it  cannot  be  disputed,  since  the 
decision  in  Sydney  Municipal  Council  v.  Attcyniey-General  for 
N.S.  TF.  (1),  that  the  land  might  be  used  for  any  purposes  of  a  quasi 
public  nature  as  distinguished  from  private.  As  a  matter  of  fact 
the  Society  derived  a  very  considerable  rental  from  letting  a 
portion  of  the  ground  for  the  use  of  the  mounted  police  of  Sydney 
for  stabling  purposea  It  was  suggested  that  that  might  be  ultra 
vires,  but  it  is  not  necessary  to  determine  in  this  case,  what  limit, 
if  any,  must  be  put  on  the  meaning  of  the  words  "other  purposes." 
It  is  sufi[icient,  in  the  view  I  take  of  the  case,  to  say  that  the 
members  as  such  had  conferred  upon  them  by  the  legislature  a 
beneficial  enjoyment  of  this  land.  They  are  very  much  in  the 
position  of  lessees  whose  lease  is  subject  to  restrictive  covenants. 
The  restrictions  are  certainly  great,  but  the  lease  is  a  beneficial 
one  notwithstanding. 

For  these  reasons  I  think  that  they  are  not  trustees  of  the  land 
for  the  purposes  of  public  recreation,  health  or  enjoyment  within 
the  meaning  of  sec.  110  of  the  Sydney  Corporation  Act 

The  learned  Judge  who  delivered  the  judgment  of  the  Supreme 
Court  said  that  he  understood  that  the  point  that  the  Society 
were  trustees  of  the  lands  for  purposes  of  public  recreation,  health 

(1)  (1894)  A.C.,  444. 


QriAth  C.J. 
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H.  0.  OF  A,  or  enjoyment  was   conceded.     If  that  were  so,  of  course,  il 

, '^       would  clearly  be  within  the  meaning  of  the  exemption,  and 

Municipal   exemption  would  not  be  taken  away  by  a  mere  misuse  of  the  L 

Ck)UNCIL  ov  J"       ,  ^      " 

Sydney      and  I  quite  agree  with  the  Supreme  Court  in  that  respect. 
Royal  AoRi-  ^^^  question  is  what  was  the  nature  of  the  title  of  the    Sod 
S  ^^ETY^^'   If  they  commit  a  breach  of  their  trust,  the  remedy  is  provided 
Nkw  South  sec.  5  of  the  Act,  and  also  by  the  general  law  applicable  to  trust4 

But  we  are  assured  that  this  is  a  misapprehension,  because  it 

really  the  only  point  in  the  case.     The  whole  question  of  theS 
liability  depends  on  the  nature  of  their  tenure,  that  is,  ^^-hetl 
they  are  trustees  for  such  purposes  or  not.     For  the  reasons 
have  given   I   think  that  this  land  does  not  come  within 
exemption. 

Reference  was  made  to  the  use  of  the  word  "solely"  in  the  sam^ 
section  of  the  Sydney  Corporation  Act  with  reference  to  hospil 
and  buildings  used  for  public  worship.     But  that  is  not  suffici< 
to  change  what  is,  in  my  opinion,  the  clear  construction  of  tl 
words  "vested  in  trustees  for  the  purposes  of  public  reci-eati< 
health  and  enjoyment."  1 

For  these  reasons  I  think  the  appeal  from  the  District  Couitl 
should  have  been  allowed,  and  that  this  appeal  should  bel 
allowed. 

Barton  J.  I  agree  that  the  appeal  should  be  allowed,  and 
for  the  reasons  that  the  Chief  Justice  has  given. 

O'Connor  J.     I  am  of  the  same  opinion. 

On  one  part  of  the  case  I  should  like  to  add  a  few  w^ords  to 
what  has  been  said  by  the  Chief  Justice,  I  do  not  think  it 
necessary  to  consider  whether  it  is  within  the  power  of  the 
Minister  under  the  words  "  for  such  other  purposes  as  the 
Minister  may  sanction,"  to  authorize  the  use  of  this  land  for  a 
purpose  which  is  not  one  of  public  recreation,  health,  or  enjoy- 
ment, within  the  meaning  of  sec.  110  of  the  Sydney  Corporation 
Act.  The  consideration  of  that  matter  may  involve  difiiealt 
questions  which  it  is  not  necessary  now  to  enter  upon,  because 
on  the  other  ground  it  appears  to  me  that  the  appellants  have 
made  out  a  very  clear  case. 
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Sec.  110,  sub-sec.  4,  makes  all  land,  whether  occupied  or  not,  H-  C.  of  a. 

within    the  city  of  Sydney   "ratable  property."     Sub-sec.  5  is 

therefore  an  exception,  and  the  Society  must  bring  themselves  Municipal 

within   that  sub-section   before   they  can   escape   the   taxation  sydk^ey^*^ 

imposed  eenerally  by  the  Act.  ^       ^' . 

^  =*  .  ...  Royal  Agbi- 

It  may  be  taken  that,  since  the  decision  in  Sydney  Municipal    cultural 

Society  ov 

Council  V.  Attorney-General  for  N.S.W.  (1),  commonly  known  as  ^^w  South 
Milroy'8  Case,  the  holding  of  shows  and  exhibitions  on  this  Wai^. 
land  is  a  purpose  of  public  "  recreation,  health  and  enjoyment."  o'Connor  j. 
But  that  does  not  settle  the  matter,  because  according  to  the 
rule  laid  down  in  Mayor  &c.  of  Esaenden  v.  Blackwood  (2),  for  the 
interpretation  of  a  section  of  this  kind,  there  is  no  exemption 
from  taxation  unless  the  lands  are  vested  in  trustees  solely 
for  these  purposes.  Dr.  Cullen  endeavoured  to  distinguish  the 
words  of  exemption  in  that  case  from  those  of  sub-sec.  5  of  sec.  110 
in  this  case.  But  I  find  it  impossible  to  see  any  distinction.  The 
words  in  that  case  were  "  lands  the  property  of  Her  Majesty 
occupied  or  used  for  public  purposes."  It  was  held  there  that  the 
words  must  be  considered  as  meaning  used  solely  for  public 
purposes.  In  the  present  case  the  words  in  sec.  110,  "  vested  in 
trustees  for  purposes  of  public  recreation,  health,  or  enjoyment," 
seem  to  me  to  come  exactly  within  the  same  principle,  and  must 
be  construed  in  the  same  way. 

The  English  decisions  on  the  subject  of  rating  are  not,  as  has 
been  already  pointed  out,  altogether  applicable  to  circumstances 
similar  to  those  now  under  consideration.  But,  according  to 
the  principle  which  was  followed  by  the  Privy  Council  in  the 
case  to  which  I  have  just  referred,  one  element  for  consideration 
always  is,  to  what  purposes  is  the  money  produced  by  the  use  of 
the  land  devoted.  If  it  is  not  devoted  altogether  to  public  pur- 
poses or  trusts,  then  there  is  a  beneficial  interest  in  the  members, 
which  has  always  been  held  sufficient  to  prevent  the  exemption 
applying.  In  the  case  just  referred  to  Lord  Hohhouae,  in  delivering 
the  judgment  of  the  Privy  Council,  said  (3),  quoting  from  a  decision 
of  Lord  CaTnpbell  in  Reg.  v.  Harrogate  (4),  "you  have  to  shew 
that  all  the  purposes  to  which  the  money  was  applied  are  public.  * 

(1)  (1894)  A.C,  444.  (3)  2  App.  Cas.,  574,  at  p.  588. 

(2)  2  App.  Caa.,  574.  (4)  2  E.  &  B.,  184. 
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H.  C.  OF  A.  Now,  in  applying  that  test,  we  must  see  not  only  that  this  land 

^^ *  is  used  for  the  purposes  of  the  Society,  but  that  it  is  vested  in  them 

Municipal  for  the  purposes  of  public  recreation,  health  and  enjoyment,  and 

Sydney^''  solely  for  those  purposes,  and  also  that  the  proceeds  which  are 

„       ''• .  derived  by  the  Society  from  the  use  of  the  land  aje  to  be  devoted 

Royal  Aori-  ^  " 

CULTURAL    also  to  the  purposes  of  public  recreation,  health  and  enjoyment 

t^oci  kty  of 

New  South  '^^  determine  this  question  it  is  only  necessary  to  look  at  the 

Wales,      constitution  of  the  Society.     It  is  constituted  by  its  own  private 

O'Connor  J.    Act,  f  or  a  Variety  of  purposes,  which  are  in  one  sense  public.     My 

learned  brother  the  Chief  Justice  has  explained  in  detail  what  those 

purposes  are.     It  is  quite  clear  that  all  moneys  received  by  the 

Society  may  be  devoted  to  any  of  those  purposes. 

The   land   in  question  is   vested   in   the   Royal   Agricultural 
Society  by  the  Act  No.  45  of  1902,  (I  do  not  think  it  necessary 
at  present  to  refer  to  the  earlier  Acts),  for  a  period  of  twenty-one 
years  subject  to  certain  conditions.     These  conditions  are  very 
definite.     One  stated  in  sec.  4,  is  that  the  Society  may  occupy 
and  use  the  land  for  the  purposes  of  holding  shows  of  agricultural 
and  pastoral  produce,  stock,  machinery,  arts,  manufactures,  and 
such  other  purposes  as  the  Minister  may  sanction,  and  make 
charges  for  admission,  provided  that  certain  race  meetings  are  not 
to  be  held  there.     The  next  condition  is  in  the  next  sub-section, 
that  the  Society  are  to  keep  the  land  clean  and  free  from  offensive 
matter,  that  is  to  say,  in  a  sanitary  condition.    The  next  sub-section 
is  a  restriction  on  selling,  mortgaging  or  dealing  with  or  disposing 
of  the  land.     In  the  latter  part  of  the  same   sub-section  it  is 
provided  that  if  they  shall  do  anything  whereby  any  part  of  the 
land  or  of  the  profits  thereof  shall  vest  in  or  become  payable 
to  any  other  person,  or  if  the  Society  should  cease  to  exist,  the 
land  shall  upon  notification  in  the  Gazette  revest  in  His  Majesty. 
The.se  are  the  only  conditions  imposed  upon  their  dealing  with 
the  land,and  the  only  conditions  which  restrict  their.right  to  dispose 
of  the  profits  derived  from  its  occupation  in  any  way  they  think 
fit.     Clearly  they  have  the  right,  so  long  as  they  do  not  infringe 
any  of  these  conditions,  to  dispose  of  the  profits  in  any  way  they 
please  in  carrying  on  the  operations  of  the  Society.     It  is  quite  true 
that  we  have  to  consider,  not  what  use  they  made  of  the  land,  but  for 
what  purposes  it  is  vested  in  them,  taking  them  to  be  trustees  for 
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the  purposes  of  sec.  110  of  the  Sydney  Corporation  Act     The  ^-  ^-  ^'•^' 

terms  on  which  the  land  is  vested  in  these  trustees  are  to  be 

ascertained  entirely  from  the  Act  vesting  it  in  them  and  from  the   municipal 

Act  by  which  the  Society  itself  is  incorporated.     And,  as  there  is   ^  syd^by^' 

power  under  the  Society's  Act  to  apply  any  of  the  profits  derived  v- 

.  M       ■  1  •  .     Royal  A.ori« 

from  the  occupation  of  this  ground  to  the  purposes  mentioned  in    cultural 

that  Act,  it  appears  to  me  that  there  is  an  obligation  imposed  to  j^ew  Sodth 
apply  these  profits  to  purposes,  which,  although  in  themselves      ^J^' 
public  in  a  sense,  are  not  the  public  purposes  set  out  in  sec.  110  of     o-connor  j. 
the  Sydney   Corpo7^ation  Act.     Inasmuch  as  this  land  is  to  be 
applied  to  the  purposes  of  the  Society,  which  are  not  purposes  of 
public  recreation,  health  or  enjoyment,  it  seems  to  me  impossible,  in 
view  of  the  decision  in  the  case  of  Mayor  tfcc.  of  Esaenden  v. 
Blackwood  (1),  to  hold  that  the  Society  have  brought  themselves 
within  this  exception.     When  the  expression  "  beneficial  interest " 
is  used,  it  is  not  intended  to  mean  a  personal  interest.     There 
may  be  a  beneficial  interest,  as  was  pointed  out  by  the  Chief 
Justice,  in  the  sense  of  a  privilege  of  privileges  enjoyed  by  the 
members,  beyond  those  enjoyed  by  the  general  public.     If  the 
Society  has  such  an  interest  in  the  land  that  it  may  apply  the 
profits  derived  from  it  to  its  own  purposes,  which  though  public 
in  one  sense,  are  not  enjoyed  equally  by  the  public  in  general, 
then  there  is  a  beneficial  interest  such  as  will  prevent  the  appli- 
cation of  the  exemption  in  sub-sec.  5  of  sec.  110  of  the  Sydney 
Corporation  Act. 

For  these  reasons  I  am  of  opinion  that  the  decision  of  the 
Supreme  Court  was  erroneous,  and  that  this  appeal  should  be 
upheld. 

Appeal  allowed  with  coats.  Judgtnenta  of 
the  District  Court  and  Supreme  Court 
reversed.  Case  remitted  to  the  District 
Court 

Solicitors,  for  appellants,  Dawson,  Waldron  cfc  Glover. 
Solicitor,  for  respondents,  H.  Dawson. 

C,  A.  W. 

(1)  2App.  Cas.,  574. 
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THE  VICTORIAN  RAILWAYS  COMMIS- 
SIONERS     

Defendaxts, 


."■} 


Appeixa>ts1 


AND 


GEORGE  BROWN 
Plaintiff, 


RESPONDEJrt 


ON  APPEAL   FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

H.  C.  OF  A.    Bailways  Act  1890  {Vict,)  {No.  1135),  ««c.  93  {Victorian  RaUtcays  Communcmtn 
1906. 


Melbourne, 

Nov,    14,    15, 
16,  17,  25. 


Griffith  C.J., 

Barton  and 

O'Connor  JJ. 


Act  1883  {No,  767],  sec,  12)— Railway  tmploy 6— Dispensing  unlh 

**  Compensation  " — Meaning  of  ^*  to  be  computed  under  the  provisions  of  Ad, 

No,  160." 

Ad  employ^  or  officer  of  the  Victorian  Railway  Service  who  held  office  ii 
the  Railway  Department  at  the  time  of  the  passing  of  the  Victorian  RaUiea^ 
Commissioners  Act  18821,  and  whose  services  are  dispensed  ^th  for  et 
fault  of  his  own,  but  at  the  pleasure  of  the  Commissioners,  is  entitled  to  ooo- 
pensation  for  the  loss  of  his  office.  Such  compensation  is  to  be  computed  is 
the  same  manner  as  the  compensation  provided  for  by  sec.  12  of  Act  No.  168 
is  by  that  section  directed  to  be  computed. 

So  held  by  Griffith  C.J.  and  Barton  J. ;  0* Connor  J.  dissenting. 

Decision  of  the  Full  Court  of  Victoria,  Broum  v.  The  Victorian  RaUva^ 
Commissionern,  (1905)  V.L.R.,  472  ;  27  A.L.T.,  25,  affirmed. 


Appeal  from  the  Supreme  Court. 

In  an  action  brought  by  George  Brown  against  the  Victorian 
Railways  Commissioners  a  special  case,  for  the  opinion  of  the 
Full  Court,  was  stated  by  consent  of  the  parties,  which  was  as 
follows : — 

"  1.  The  plaintiff,  George  Brown,  wa«  in  the  year  1866  employed 
as  an  engine  cleaner  in  the  Department  of  Railways,  the  said 
Department  having   in  the   year   1862   been   declared   to  be  a 
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Name. 


Branch. 


Rank,  Position  J  or  Grade. 


Brown,  George,  Locomotive  Engine-driver. 

"  5.  The  plaintiff  on  14th  July,  1903,  was  employed  as  '  driver- 
in-eharge '  in  the  Railway  Department,  stationed  at  Sale. 

"  6.  The  plaintiff  on  14th  July,  1903,  was  54  years  of  age. 

"  7,  The  defendants,  by  a  notice  in  writing  dated  14th  July, 
1903,  informed  the  plaintiff  that  £hey  had  no  longer  any  use  for 
the  plaintiff's  services,  and  that  they  had  under  the  provisions  of 
the  Railways  Acts  determined  his  employment  and  removed  him 
from  their  service. 

"  8.  The  defendants  have  refused  to  pay  to  the  plaintiff  any 
compensation  or  retiring  allowance  or  anything  in  lieu  thereof. 

"  9.  The  plaintiff's  services  were  not  dispensed  with  in  conse- 
quence of  any  change  in  the  Department  or  reduction  in  the 
number  of  officers,  save  and  except  in  so  far  as  the  fact  that  an 
employe's  services  are  terminated  by  the  Commissionei*s  exercising 

VOL.  III.  22 


Railways 

COMMIS- 

8I0NBBA 

V. 

Brown. 


temporary  Department  by  the  Governor  in  Council  under  the   R-  C.  of  A. 
provisions  of  the  Pvhlic  Service  Act  (No.  160).  ^®^' 

*'  2.  The  plaintiff  continued  to  be  employed  as  such  cleaner,  and  Victorian 
afterwards,  in  the  year  1874,  he  was  employed  as  an  engine 
driver  in  the  said  Department,  and  he  was  at  the  time  of  the 
passing  of  the  Victorian  Railways  CoTnmissioners  Act  1883 
employed  as  an  engine  driver,  and  always  during  the  whole 
period  of  his  service  received  payment  of  the  wages  fixed  for  the 
class  of  work  which  he  was  performing. 

"  3.  By  rules  obtaining  in  the  Department  of  Railways,  and 
followed  in  practice  from  about  the  year  1866,  it  was  provided, 
inter  alia,  that  a  person  employed  at  that  time  as  a  cleaner 
should,  subject  to  steadiness  in  character  and  economy  in  working, 
after  two  years'  service  be  entitled  to  the  position  of  second-class 
fireman,  and  after  three  years  to  the  first-class,  and  then  to  the 
position  of  fourth- class  driver,  and  so  on  up  to  the  position  of 
first-class  driver. 

"  4.  In  the  list  of  persons  employed  in  the  railway  service  on 
31st  January,  1884,  including  day  labourers  and  supeniumeraries, 
published  in  the  GovemTnent  Gazette,  Wednesday,  28th  May, 
1884,  and  purporting  to  be  pursuant  to  sec.  38  of  Act  No.  767, 
the  following  entry  is  contained  : — 
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H.  C.  OF  A.  their  will  may  amount  to  a  change  in  the  Department  or  a  redi 

y^_\       in  the  number  of  officers ;  nor  was  he  charged  under  the  proNTsk 
Victorian    of  any  of  the  sections  of  the  Railways  Acts  with  any  offence, 
CoMMis-     conduct,  or  breach  of  regulations  of  the  Department." 
sioNBBs  The  questions  submitted  for  the  opinion  of  the  Court  are  :— 

Brown.  1.  Is  the  plaintiff  in  the  above  circumstances  entitled  to 

compensation  or  retiring  allowance,  or  any  other  amount  in 
thereof,  by  way  of  damages  or  otherwise  ? 

2.  If  yea,  on  what  basis  should  such  compensation  or  retii 
allowance  or  such  other  amount  be  assessed  ? 

The  Full  Court,  to  whom  the  special  case  was  referred,  answ< 
the  questions  as  follows  (Brown  v.  The  Victorian  Raihctiys  Com 
miaaioners)  (1) : —  ^ 

1.  The  plaintiff  is  entitled  to  compensation  within  the  meaniid 
of  sec.  23  of  the  Railways  Act  1890.  ^ 

2.  Such  compensation  should  be  assessed  at  the  rate  of  oid 
month's  salary,  according  to  the  rate  of  salary  paid  to  him  at  thl 
time  when  his  services  were  dispensed  with,  for  each  year  ol 
service,  and  a  proportionate  sum  for  any  additional  time  less  thfl^ 
a  year.  j 

Judgment  was  entered  accordingly. 

The  defendants  now  appealed  to  the  High  Court. 


Mitchell  K.C.  and  Cussen,  for  the  appellants.  The  question  is 
what  are  the  rights  of  employes  of  the  Victorian  Railways  Com- 
missioners who  were  in  the  service  of  the  Railway  Department 
at  the  time  of  the  passing  of  the  Victorian  Railways  Commit 
sioners  Act  1883  (No.  767)?  The  rights  now  in  question  art 
given  by  sec.  93  of  the  Railways  Act  1890  [(sec.  72  of  the  Vic- 
torian Raihvays  Commissioners  Act  1883  (No.  767)],  under  it 
every  such  employ^  "  shall  be  entitled  to  compensation  or  retiring 
allowance  to  be  computed  under  the  provisions  of  Act  No.  160, 
and  to  have  his  rights  privileges  and  immunities  saved  to  him  as 
if "  Act  No.  767  "  had  not  been  passed."  The  Full  Court  has 
held  that  the  effect  of  that  provision  is  to  give  to  the  respondent, 
who  was  dismissed  for  no  fault  of  his  own,  a  right  to  compensa- 
tion  to  be  calculated  according  to  the  arithmetical  provisions  of 

(1)  (1905)  V.L.R.,  472;  27  A.L.T.,  25. 
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sec.  16  of  Act  No.  160,  i,e.,  that  he  is  entitled  to  get  one  month's 
salary  for  each  year  of  service.  After  Act  No.  160  was  passed, 
the  Railway  Department  was  declared  by  the  Governor  in  Council 
to  be  a  temporary  Department,  and  therefore  that  Act  did  not 
apply  to  an  officer  in  that  Department  (sec  2).  The  intention  of 
Act  No.  767  was  to  pat  railway  employes  in  the  same  position  as 
other  public  servants  and  not  in  a  better  position.  There  was 
no  intention  to  give  new  rights.  The  proper  meaning  of  sea  72 
is  that  a  railway  employ 6  was  only  to  be  entitled  to  compensation 
or  retiring  allowance  if  he  fulfilled  those  conditions  which  a  public 
servant  under  Act  No.  160  would  have  to  fulfil  in  order  to  be 
entitled  to  compensation  or  retiring  allowance.  The  words  "  as 
if"  Act  No.  767  "  had  not  been  passed  "  govern  the  words  "  shall 
be  entitled  to  compensation  or  retiring  allowance  "  as  well  as  the 
words  "to  have  his  rights  and  immunities  saved  to  him."  The 
section  is  merely  to  preserve  such  rights  as  existed  before  the 
Act  was  passed,  and  at  that  time  a  railway  employ^  had  no  right 
to  compensation.  The  words  "  to  be  computed  under  the  pro- 
visions of  Act  No.  160"  have  a  wider  meaning  than  mere 
arithmetical  calculation ;  they  are  intended  to  import  the  various 
conditions  imposed  by  Act  No.  160.  That  was  so  held  by  the  Full 
Court  in  MiUs  v.  The  Queen  (1)  as  to  the  same  words  in  sec.  99 
of  the  Public  Service  Act  1883  (No.  773),  which  was  passed  on 
the  same  day  as  Act  No.  767.  If  that  meaning  is  given  to  the 
words,  then  the  plaintiff  must  fail.  This  is  an  action  against 
the  CJommissioners,  and  it  was  not  intended  to  give  them  any 
control  over  compensation.  The  words  of  Sec.  99  of  Act  No. 
773  are  "superannuation  or  retiring  allowance  compensation 
or  gratuity,"  and  those  identical  words  are  used  in  the  Dis- 
cipline Act  1883  (No.  777),  which  was  also  passed  on  the  same 
day  as  Act  No.  767  and  Act  No.  773.  The  words  must  be 
given  the  same  meaning  in  each  of  the  three  Acts.  "  Gratuity  " 
must  mean  gratuity  as  defined  by  Act  No.  160,  and  "  compensa- 
tion "  must  be  compensation  as  defined  by  that  Act.  It  is  defined 
in  sec  16  of  Act  No.  160  as  being  for  loss  of  office  caused  by  a 
change  in  the  Department.  The  mere  fact  that  the  Commissioners 
dismiss  a  man  is  not  a  change  in  the  Department  within  the 

(I)  U  V.L.R.,  940  ;  10  A.L.T.,  148. 
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H.  C.  OF  A.  meaning  of  that  section.      If  "  compensation  "  in  sec  72  of  Act 
^    ^'        No.  767  has  not  the  meaning  given  in  sec  16  of  Act  No.  160,  then 

Victorian  s^c.  72  only  intended  to  preserve  a  right  to  compensation  or  allow- 
CoMMis^^  ance  on  retirement,  that  is  a  right  which  arises  when  an  officer 
reaches  the  age  fixed  as  that  at  which  he  must  retire.  Employ^ 
of  the  Railways  Commissioners  hold  office  during  pleasure,  and 
there  is  nothing  to  prevent  the  Commissioners  from  getting  rid 
of  an  employ^  at  any  time  if  they  desire  to  do  so.  The  construc- 
tion of  sec.  72  contended  for  by  the  respondent  would  have  the 
effect  of  repealing  the  Pensions  Abolition  Act  1881  (No.  710),  as 
to  those  employes  who  were  appointed  between  the  date  of  the 
passing  of  that  Act  and  that  of  the  passing  of  the  Act  No.  767. 

[Counsel  also  referred  to  Mattingley  v.  The  Queen  (1) ;  Titterton 
V.  Railway  CorriTnissioners  (2) ;  Browne  v.  The  Qiieen  (3) ; 
Reynolds  v.  The  Victorian  Railways  Commissioner  (4);  Wil- 
liames  v.  Victorian  Railways  Commissioners  (5) ;  Administra- 
tion of  Justice  Act  1885  (No.  844),  sec.  5 ;  Audit  Act  1885  (No. 
870),  sec.  1 ;  Public  Service  Act  1889  (No.  1024),  sec.  37  ;  Mel- 
bou/nie  and  Metropolitan  Board  of  Works  Act  1890  (No.  1197), 
sec.  71 ;  Public  Service  Act  1893  (No.  1324),  sec.  20 ;  Victorian 
Railways  Commissioners  Act  1903  (No.  1825),  sec.  9.] 


Uiggins  K.C.  and  Moule,  for  the  respondent.  Sec.  72  of  Act 
No.  767  was  intended  to  grant  a  right  to  persons  who  had  been 
in  the  Railway  Department  before  1883.  The  various  conditions 
imposed  by  Act  No.  160  cannot  be  fulfilled  by  railway  employ&» 
and  no  right  at  all  would  be  granted  by  sec.  72  of  Act  No.  767  if 
those  conditions  were  held  to  apply.  By  sec  27  of  Act  No.  160 
the  methods  by  which  the  services  of  a  member  of  the  Public 
Service  may  be  dispensed  with  are  prescribed,  and  they  could  not 
be  dispensed  with  at  pleasure.  By  sec.  16  of  Act  No.  767  it  is 
expressly  provided  that  an  employ^  in  the  railway  service  shall 
hold  office  during  pleasure,  and  therefore  his  services  may  be  dis- 
pensed with  at  pleasure.  Sec.  72  of  Act  No.  767  is  intended 
to  give  to  a  railway  employ^  whose  services  are  so  dispensed  with 


(1)  22  V.L.R.,  80;  16  A.L.T.,  171. 

(2)  16N.S.W.  L.R.,235. 

(3)  12  V.L.R.,  397  ;  8  A.L.T.,  28. 


(4)  24  A.L.T.,  169. 
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a  right  to  get  compensation.  Although  in  Mills  v.  The  Queen  (1),  H.  C.  of  A. 
a  meaning  was  put  on  the  words  *'  to  be  computed  under  the 
provisions  of  Act  No.  160,"  which  carried  all  the  conditions  pre- 
scribed by  that  Act,  that  case  dealt  with  the  Public  Service 
Act  1883  which  contained  no  provisions  for  giving  effect  to  the 
right  which  was  conferred  without  having  resort  to  the  conditions 
imposed  by  Act  No.  160.  Further,  that  decision  is  obiter  on  the 
question  raised  by  the  present  case,  because  the  plaintiff  asserted 
a  right  to  retire  at  his  own  will,  and  the  Court  held  he  could  not 
give  himself  a  right  to  a  retiring  allowance  by  sending  in  his 
resignation.  Act  No.  767  itself  contains  all  the  conditions  neces- 
sary to  give  effect  to  the  provision  that  a  railway  employe  shall 
be  entitled  to  compensation.  The  Commissioners  may  remove  an 
employ^  at  their  pleasure,  they  may  discontinue  an  office,  and 
they  can  fix  an  age  of  compulsory  retirement.  As  to  a  retiring 
allowance,  by  Act  No.  160  certain  conditions  are  prescribed  which 
require  the  interposition  of  the  Governor  in  Council.  By  Act 
No.  767  the  Railways  Commissioners  are  constituted  a  corporate 
body,  and  the  Governor  in  Council  can  only  interfere  in  specified 
instances.  The  railway  service  is  cut  away  from  political  influ- 
ence, and  officers  cannot  apply  to  the  Governor  in  Council  for 
leave  to  retire.  Compensation  is  intended  to  be  given  to  a  railway 
employ^  for  deprivation  of  his  office  without  any  fault  on  his 
part 


Gu8sen  in  reply. 


Cur,  adv,  vult 


Griffith  C.J.  In  this  case  the  Court  is  called  upon  to  construe 
sec  72  of  Act  No.  767,  which  was  passed  on  1st  November, 
1883,  and  is  intituled  "  An  Act  to  make  better  provision  for  the 
construction  maintenance  and  management  of  the  State  Railways." 
That  section  is  as  follows : — "  Every  officer  and  employ^  holding 
office  in  the  Railway  Department  at  the  time  of  the  passing  of 
this  Act  shall  be  entitled  to  compensation  or  retiring  allowance  to 
be  computed  under  the  provisions  of  the  Act  No.  160  and  have 
his  rights  privileges  and  immunities  saved  to  him  as  if  this  Act 
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H.  C.  OF  A.  had  not  been  passed,  but  shall  for  the  purposes  of  this  Act  be 
deemed  to  have  been  appointed  by  the  Commissioners  without 
any  other  or  further  appointment."  Before  going  further  it  will  be 
convenient  to  refer  briefly  to  the  state  of  the  law  existing  at  that 
time.  The  Railway  Department  was  not  considered  a  branch  of 
the  Public  Service,  which  was  regulated  by  Act  No.  160,  nor  to 
be  under  the  provisions  of  that  Act,  except  perhaps  as  to  a  few 
superior  officers.  All  officers  and  employes  held  office  during 
pleasure,  and  were  not  entitled  to  compensation  upon  being 
deprived  of  their  office.  On  the  other  hand,  officers  of  the  civil 
service,  except  a  certain  number  of  them  to  whom  I  shall  after- 
wards refer,  and  who  were  appointed  after  a  particular  date,  were 
entitled  to  compensation  upon  having  their  services  dispensed 
with  under  certain  circumstances,  and  were,  under  certain  other 
circumstances,  entitled  to  a  retiring  allowance,  and  were  also 
entitled  to  apply  to  the  Governor  in  Council  under  certain  other 
circumstances  for  favourable  consideration  of  their  case  for  what 
was  called  a  gratuity,  which  might  be  allowed  by  the  Governor  in 
Council,  and  theieupon  became  payable  without  a  special  vote  by 
Parliament.  The  plaintiff  in  this  case  was  an  employ^  holding 
office  in  the  Railway  Department  at  the  time  of  the  passing  of 
Act  No.  767.  He  therefore  comes  within  the  introductory  words 
of  sec.  72.  So  much  for  the  introduction.  The  concluding  para- 
graph of  the  section  is  : — "  but  shall  for  the  purposes  of  this  Act 
be  deemed  to  have  been  appointed  by  the  Commissioners  without 
any  other  or  further  appointment."  The  reference  there  is  to 
sec.  16  of  the  Act  which  provides  that  all  persons  appointed  by 
the  Commissioners  shall  hold  office  during  pleasure  only.  The 
result,  therefore,  of  the  passing  of  this  Act  was  that  the  plaintiff 
became  entitled  to  the  rights  given  by  sec.  72,  whatever  they  are, 
but  was  liable  to  have  his  office  determined  at  the  pleasure  of  the 
Commissioners.  The  first  question  which  arises  upon  the  con- 
struction of  that  section  is  primarily  a  grammatical  one.  It  is 
whether  the  words  "  as  if  this  Act  had  not  been  passed"  qualify 
the  whole  of  the  preceding  part  of  the  section,  or  qualify  only  the 
words  "  have  his  rights  privileges  and  immunities  saved  to  him." 
The  words  are  open  to  either  construction,  but  on  reference  to  the 
Public  Service  Act  1883,  passed  on  the  same  day,  the  difficulty  is, 
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I  think,  at  once  solved.  Sec  99  of  that  Act  provides  that : — "  All  H.  C.  of  A. 
persons  classified  or  unclassified  holding  offices  in  any  department 
of  the  public  service  at  the  time  of  the  passing  of  this  Act/'  Victorian 
except  certain  persons  mentioned,  ''shall  be  entitled  to  super- 
annuation or  retiring  allowance  compensation  or  gratuity  to  be 
coDcputed  under  the  provisions  of  Act  No.  160," — those  are  the 
very  words  of  sec.  72  of  Act  No.  767 — "  but  save  as  aforesaid 
nothing  in  this  Act  shall  in  any  way  affect  alter  or  vary  the  first- 
mentioned  Act  so  as  to  give  any  person  appointed  hereunder  any 
claim  to  any  pension  superannuation  or  other  allowance."  Two 
days  later,  on  the  3rd  November,  1883,  the  legislature  passed 
another  Act,  the  Discipline  Act  1883  (No.  777),  by  sec.  11  of 
which  it  was  provided  that : — "  All  persons  permanently  engaged 
to  serve  in  the  naval  or  military  forces  of  Victoria  at  the  time  of 
the  passing  of  an  Act  intituled  '  A  n  Act  to  abolish  the  'payment 
of  Pensions  and  Superanmuitian  or  other  Allowances  in  the  case 
of  persons  hereafter  entering  the  Public  Service '  shall  be  entitled 
to  superannuation  or  retiring  allowance  compensation  or  gratuity 
to  be  computed  under  the  provisions  of  Act  No.  160."  It  is  per- 
fectly obvious  to  my  mind  that  the  legislature,  in  passing  those 
Acts  dealing  with  different  branches  of  the  Public  Service  on  or 
about  the  same  day,  intended  by  the  same  words  to  convey  the 
same  ideas.  I  think  it  follows  that  the  words  in  sec.  72  of  Act 
No.  767  "  as  if  this  Act  had  not  been  passed  "  refer  to  the  mem- 
ber of  the  sentence  to  which  they  are  attached,  viz.,  "  have  his 
rights  privileges  and  immunities  saved  to  him,"  and  do  not  qualify 
the  previous  words  of  the  section. 

There  is  another  reason  for  coming  to  that  conclusion.  If 
the  first  member  of  the  sentence  is  qualified  by  the  concluding 
words  it  has  no  operation  at  all,  for  the  persons  concerned  had 
then  no  right  to  compensation  or  retiring  allowance,  and  to  say 
that  they  shall  have  such  right  as  if  the  Act  had  not  been  passed 
would  mean  nothing.  It  is  true  that  it  is  very  difficult  to  say 
what  positive  rights,  privileges  and  immunities  these  officers  had 
at  the  time  of  the  passing  of  Act  No.  767.  So  far  as  they  have 
been  brought  to  our  notice,  they  had  none.  But  it  was  apparently 
thought  desirable  to  preserve  any  that  they  might  be  able  to 
establish.     It  is,  in  my  opinion,  unnecessary  to  decide  whether 
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H.  0.  OF  A.  they  had  or  had  not.     Those  words  do  not,  in  my  opinion,  qualify 
•       the  first  words  of  the  section. 

What  then  is  the  meaning  of  the  provision  "  every  officer  and 
employ^  holding  office  in  the  Railway  Department  at  the  time  of 
the  passing  of  this  Act  shall  be  entitled   to   compensation  or 
retiring  allowance  to  be  computed  under  the  provisions  of  the  Act 
No.  160  ? "     Those  words  are  in  themselves  incomplete  ;  they  do 
not  explain  themselves.     Reference  must  be  made  to  Act  No.  160 
both  for  the  purpase  of  determining  what  is  the  meaning  of 
"  compensation,"  and  in  order  to  discover  the  provisions  under 
which  it  is  to  be  computed.     Act  No.  160  was  passed  in  1862.    It 
divided  the  Public  Service  into  classified  and  unclassified  persons. 
Sec.    16   provided  that : — "  When    the    services   of   any  oflScer 
are  dispensed  with  in  consequence  of  any  change  in  any  Depart- 
ment and  not  for  any  fault  on  the  part  of  such  officer,  if  he  has 
been  employed  at  the  time  of  the  passing  of  this  Act  in  any  office 
for  which  a  salary  has  been  provided  by  the  Appropriation  Ad 
1861,  or  if  at  any  future  time  he  held  in  his  own  behalf  and  not 
as  acting  for  any  other  person  any  ofiice  within  the  meaning  of 
this  Act,  every  such  officer  shall  as  compensation  receive  for  each 
year  of  service  one  month's  salary  according  to  the  rate  of  salary 
paid  to  him  during  the  year  One  thousand  eight  hundred  and 
sixty-one  or  at  the  time  when  his  services  shall  be  so  dispensed 
with  as  aforesaid,  and  a  proportionate  sum  for  any  additional 
time  less  than  a  year,"     The  term  "  compensation  "  is  also  used  in 
that  Act  in  reference  to  another  matter  and  subject  to  another 
mode  of  calculation,  but  it  is  quite  clear,  and  it  is  not,  indeed, 
disputed,  that  the  reference  in  sec.  72  of  Act  No.  767  is  to  sec  16 
which  I  have  just  read.     For  the  plaintiff  it  is  contended  that, 
being  an  employ^  in  the  Railway  Department,  and  his  services 
having  been  dispensed  with,  he  is  entitled  to  compensation  to  be 
computed  according  to  the  rules  for  calculation  and  computation 
laid  down  in  sec.  16  of  Act  No.  160.     On  the  other  hand  it  is 
contended  for  the  defendants  that  the  plaintiff  is  only  entitled 
to  that  compensation  if  his  services  were  dispensed  with  under 
circumstances  similar  to  those  which  would  have  given  an  officer 
under  Act  No.  160  a  right  to  compensation,  that  is  to  say,  if  his 
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services  were  dispensed  with  in  consequence  of  a  change   in  a   ^*  ^'  ®'  ^' 
Department,  and  not*  for  any  fault  on  the  part  of  the  plaintiff. 

First,  as  to  the  meaning  of  "  compensation "  in  sec.  72  of 
Act  No.  767 :  It  is  clear  that  that  word  is  used  to  signify  an 
indemnity  given  to  an  officer  who  loses  his  appointment  not 
by  reason  of  any  fault  of  his  own.  It  is,  to  apply  the  analogy 
of  compensation  for  injuries  caused  by  the  exercise  of  Statutory 
powers,  compensation  given  for  an  act  which  causes  damage,  and 
would  be  unlawful  but  for  its  having  been  legalized  by  Statute, 
That  is  the  meaning  of  "  compensation."  To  whom  is  it  to  be 
given  ?  It  is  given  in  terms  to  every  employ^  holding  office  at 
the  time  of  the  passing  of  Act  No.  767,  and  it  is  to  be  computed 
in  a  particular  way.  For  the  purpose  of  making  the  computa- 
tion you  must  have  certain  data,  viz.,  those  prescribed  by  sec.  16 
of  Act  No.  160.  You  have  to  ascertain  how  many  years  of  service 
the  officer  has,  his  monthly  salary  at  a  certain  time,  and,  multi- 
plying one  figure  by  the  other,  the  computation  is  complete. 

But  another  condition  is  sought  to  be  imported,  viz.,  that  com- 
pensation is  only  to  be  given  to  persons  whose  services  have  been 
dispensed  with  in  consequence  of  a  change  in  a  Department. 
Primd  facie  I  can  see  no  reason  for  the  introduction  of  that 
limitation  on  the  grant.  It  is,  perhaps,  possible  to  construe  the 
section  in  that  way,  but,  applying  the  ordinary  rules  of  interpre- 
tation, let  us  see  whether  the  question  is  solved  by  the  application 
of  those  rules. 

I  refer  again  to  two  sections  of  the  Acts  contemporaneous 
with  Act  No.  767,  viz.,  sec.  99  of  Act  No.  773,  and  sec.  11  of 
Act  No.  777.  I  have  already  pointed  out  that  the  provisions  of 
those  two  sections  are  in  identical  terms  with  the  provisions  of 
sec.  72  of  Act  767,  so  far  as  compensation  and  retiring  allowance 
are  concerned,  and  I  think  it  is  impossible  to  hold  that  the 
legislature  meant  to  give  diiSerent  rights  under  provisions  passed 
at  the  same  time  and  expressed  in  the  same  words.  If  therefore 
we  can  discover  what  those  words  mean  in  any  one  of  those  three 
sections,  we  have  the  key  to  what  they  mean  in  the  others. 

I  turn  first  to  sec.  11  of  Act  No.  777.  [His  Honor  read  the  section 
and  continued].     If  the  right  given  by  that  section  to  those  persons 
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H.  C.  OF  A.    was  limited  by  the  condition  of  their  services  having  been  dispensel 
with  in  consequence  of  a  change  in  the  Department  and  not  fm 

Victorian    &^y  fault  on  their  part,  the  right  would  be  absolutely  nugatotj; 
CoMMM^^    unless  a  change  in  the  Department  and  dispensation  with  tiak 
services  were  held  to  be  synonymous  terms.     The  argument 
sec.  99  of  Act  No.  773  is  stronger.     By  sec.  27  of  Act  No.  160, 
was  provided  that: — "After  the  passing  of  this  Act  no  officer 
the  civil  service  shall  be  dismissed  therefrom,  or  suffer  any 
penalty  in  respect  thereof,  except  for  the  causes  and  in  the  m 
set  forth  in  this  Act ;  but  nothing  herein  contained  shall  be  takeij 
to  prevent  the  Governor  in  Council,  if  it  be  expedient  to  redw* 
the  number  of  officers  in  any  department  or  to  amalgamate  tvo 
or  more  departments,  from  dispensing  with  the  services  of  any 
officers  in  consequence  of  any  such  alteration."     Therefore,  that 
was  no  power  under  that  Act  to  dispense  with  the  services  of  m 
officer  except  in  the  two  cases  mentioned,  and  in  those  cases  the 
officer  whose  services  were  dispensed  with  was  entitled  under  set; 
16  to  compensation.     By  Act  773  first  of  all  Act  No.  160  is  repe&lei 
but  sec.  2  which  repeals  it,  does  so  "  save  and  except  as  to  aO 
matters  and   things   done  under  and  to  all  the  privileges  and 
rights   now    existing  or  hereafter   accruing  of  all  persons  noir 
subject  to  the  provisions  of  that  Act."     Therefore  the  right  to 
compensation  on  having  services  dispensed  with  under  the  cir- 
cumstances mentioned  in  sees.  16  and  27  of  Act  No.  160  wis 
preserved,  and  no  other  enactment  was  required  to  preserve  that 
right.     Those  sections  applied  to  classified  officers  only.    Th«i 
it    is    provided   by   sec.    99   that: — "All   persons   classified  or 
unclassified  holding  offices  in  any  department  of  the  public  service 
at  the  time  of  the  passing  of  this  Act     .     .     .     shall  be  entitled 
to  superannuation  or  retiring  allowance  compensation  or  gratuity 
to  be  computed  under  the  provisions  of  Act  No.  160."     The  rights 
of  all  persons  (i.e.,  classified  officers)  who  had  any  under  Act  Xo. 
160  were  preserved  by  sec.  2  of  Act  No.  773,  and  some  right  is  in 
terras  conferred,   not    only  upon  those  persons,  but  also  upon 
unclassified  officers  who  held  office  at  the  passing  of  the  Act 
How  is  it  possible,  applying  the  ordinary  rules  of  interpretation,  to 
construe  sec.  99  as  meaning  anything  else  than  a  conferring  of » 
new  right  ?      Otherwise,  the  section  would,  in  respect  both  of 
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classified  and  unclassified  persons,  be  entirely  nugatory.  The 
former  had  the  right  without  that  section  and  the  latter  had 
none.  Turning  now  to  sec.  72  of  Act  No.  767,  we  find  that 
precisely  the  same  right  is  conferred  in  the  same  language.  It 
is  a  right  of  every  officer  and  employ^  to  receive  compensation 
or  retiring  allowance  to  be  computed  under  the  provisions  of  Act 
No.  160.  I  think  it  is  manifest,  applying  the  ordinary  rules  of 
interpretation,  that  the  intention  of  the  legislature  is  clearly 
expressed  to  confer  a  new  right — to  put  the  two  branches  of  the 
service  on  the  same  footing,  and  to  say  that  all  officers  shall  be 
entitled  to  compensation  to  be  computed  under  the  provisions  of 
Act  No.  160,  that  is,  to  indemnity  on  being  deprived  of  office. 
Act  No.  773  allowed  the  services  of  officers  to  be  dispensed  with 
under  certain  circumstances.  Sec.  76  of  that  Act  enlarged  the 
cases  in  which  the  Governor  in  Council  might  dispense  with  the 
services  of  officers.  That  power  was  no  longer  limited  to  the 
cases  of  dispensing  with  services  in  consequence  of  the  reduc- 
tion of  the  number  of  officers  in  any  Department  or  in  consequence 
of  the  amalgamation  of  two  or  more  Departments,  as  provided  by 
sec  27  of  Act  No.  160.  But  by  sec.  76  it  was  provided  that : — 
"  After  the  passing  of  this  Act  no  officer  in  the  public  service  shall 
be  dismissed  therefrom  or  suffier  any  other  penalty  in  respect 
thereof  except  for  the  causes  and  in  the  manner  set  forth  in  this 
Act :  but  nothing  herein  contained  shall  be  taken  to  prevent  the 
Board  with  the  consent  of  the  Governor  in  Council  reducing  the 
number  of  officers  in  any  department  or  dispensing  with  the 
services  of  any  officers  or  amalgamating  two  or  more  departments." 
So  that  under  Act  No.  773,  first  of  all,  all  rights  of  officers  are 
preserved  by  sec.  2,  then  power  is  given  by  sec.  76  to  dispense 
with  the  services  of  any  officers,  and  then  there  is  a  general 
provision  in  sec.  99  that  all  officers  shall  be  entitled  to  compensa- 
tion. It  appears  to  me  that  the  legislature  uses  the  term 
** compensation "  as  synonymous  with  "allowance  in  the  event  of 
services  being  dispensed  with  otherwise  than  by  the  officer's 
own  fault."  It  seems  to  me  it  is  perfectly  irrelevant  to  introduce 
into  the  computation  of  compensation  for  services  being  dis- 
pensed with,  the  reason  for  those  services  being  dispensed 
with.    The  motive  for  a  man  making  a  certain  calculation  has 
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C.  or  A.   nothing  to  do  with  the  principles  of  arithmetic  by  which  tiiil 
calculation  is  made. 

I  think  therefore  that  the  plaintiffs  services  were  liable  to  fai 
dispensed  with,  and  that  the  services  of  other  persons  are  hereaftai 
liable  to  be  dispensed  with,  at  the  pleasure  of  the  Commission^ 
but  only  subject  to  the  liability  to  make  compensation.  I  thioii 
therefore  that  the  decision  of  the  Supreme  Court  is  right. 
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Barton  J.     This  is  a  case  arising  under  the  Victorian  Railfcaf$ 
Commissioners  Act  1883  (No.  767),  and  raising  a  question  whedier 
an  employ^  in  the  Railway  Service  who  was  in  that  Service  at  the 
time  of  the  passing  of  that  Act,  1st  November,  1883,  is  entitled 
under  the  provisions  of  sec.  72  of  that  Act  to  compensation  under 
these  circumstances: — The  plaintiff  was  employed  in   the  Rail- 
way Department  or  Service — I  shall  not  make  any  distinction 
between  those  two  terms — fiom  1866.     He  had  passed  through 
various  grades  of  that  Service  at  the  time  Act  No.  767  was  passed. 
Up  to  that  time  there  was  no  law  under  which  the  plaintiff  could 
be  entitled  to  any  retiring  allowance  or  compensation  in  the  evenl 
of  the  Governor  in  Council  terminating  his  employment,  or  of  his 
retiring  from  the  service.     In  July,  1903,  the  Commissioners  in- 
formed the  plaintiff  in  writing  that  they  had,  ''under  the  provisions 
of  the  Railways  Acts,  determined  his  employment  and  removed 
him  from  their  service,"  and  this  intimation  is  accepted  on  hotii 
sides  as  having  deprived  him  of  his  office  or  employment.    It  is  not 
asserted  that  he  was  dismissed  for  any  misconduct     No  charge 
of  any  such  kind  or  of  breach  of  the  regulations  was  made  against 
him,  nor  were  his  services  dispensed  with  in  consequence  of  any 
change  in  the  Department  or  of  any  reduction  in  the  number  of 
officers  in  the  Department.     For  the  purposes  of  this  case,  it  must 
be  taken  that  the  plaintiff  was  put  out  of  his  employment  withont 
any  fault  of  his  own,  and  merely  because  the  Commissioners,  in 
the  exercise  of  their  judgment,  thought  fit  to  dispense  with  his 
services. 

Among  the  several  Acts  referred  to  in  argument  are  two  Public 
Service  Acts  to  which  reference  is  necessary  at  this  point,  viz., 
Act  No.  160  and  Act  No.  773.  Act  No.  160  was  passed  in  1862 
for  the  purpose  of  classifying  the  Civil  Service,  regulating  the 
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salaries  of  officere  according  to  their  classification,  and  the  mode  of  ^'  C-  ®'  ^ 

their  appointment,  promotion  and  dismissal,  granting  furlough  to       ^ '^ 

officers,  and,  the  preamble  adds,  providing  retiring  allowances  for  Victorian 
officers  in  certain  cases,  although  the  Act  went  beyond  that  in 
providing  for  something  more  than  retiring  allowances.  It  was 
provided  by  sec.  1  that  the  Act  should  not  apply  to  (among 
others)  "  any  officer  who  is  now  or  hereafter  shall  be  in  any 
Department  which  the  Governor  in  Council  shall  declare  tem- 
porary." Later  in  the  same  year  the  Railway  Department  was 
declared  by  the  Governor  in  Council  to  be  temporary,  and  there- 
after no  rail  way  servant  could  have  the  advantage  of  Act  No.  160. 
There  was  then  no  other  Act  by  which  a  right  to  retiring  allowance 
or  compensation  was  given,  so  that  railway  servants  were  dependent 
upon  the  bounty  of  Parliament  in  that  respect  until  the  passing 
of  Act  No.  767  now  in  question.  Sec.  16  of  Act  No.  160  will 
have  to  be  considered  in  connection  with  sec.  72  of  Act  No.  767. 
Sec.  16  provides  that: — [His  Honor  read  the  section  and  con- 
tinued.] It  will  now  be  convenient  to  read  sec.  72  of  Act  No.  767 
because  of  its  close  connection  in  argument  with  sec.  16  of  Act 
No.  160.  Sec.  72  provides  that : — [His  Honor  read  the  section 
and  continued.]  The  question  that  arises  is  shortly  this.  The 
plaintiflTs  services  having  been  dispensed  with  in  the  manner  I 
have  stated,  is  he  entitled  to  compensation  or  retiring  allowance 
to  be  computed  under  the  provisions  of  Act  No.  160  ? 

It  will  be  seen  that  in  sec.  16  of  Act  No.  160  there  are  certain 
conditions  as  well  as  a  certain  provision  for  compensation.  No 
doubt,  while  that  Act  lasted,  many  persons  claimed  compensation 
under  it,  none  of  whom  could  be  at  that  time  railway  servants, 
and  they  had  to  show  that  their  services  were  dispensed  with  incon- 
sequence of  some  change  in  a  department  and  not  for  any  fault 
of  their  own.  Of  course  the  words  "  not  for  any  fault  on  the 
part  of  such  officer  "  go  without  saying.  One  does  not  conceive 
of  compensation  bemg  paid  to  a  person  whose  services  are  dis- 
pensed with  for  some  fault  on  his  part.  He  is  dismissed  from  the 
service,  and  the  idea  of  compensation  for  such  dismissal  does  not 
enter  into  one's  mind.  An  officer  claiming  compensation  under 
sec  16  of  Act  No.  160  was,  while  that  Act  lasted,  and  as  long  as 
his  rights  under  it  existed,  bound  to  show  that  his  services  were 
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when  sec.  72  of  Act  No.  767  was  passed,  it  is  contended  thai 
railway  servant,  whose  compensation  was  to  be  computed 
Act   No.  160,  was  not  entitled  to  that  compensation  unless 
came  within  the  prior  part  of  the  section,  that  is  to  say, 
his  services  were  dispensed  with  in  consequence  of  a  change 
the  Department.     I  cannot  adopt  that  construction.     I   see 
reason  for  giving  to  the  word  "  computed  "  a  wider  sense  thai 
that  which  it  ordinarily  bears.     I  shall  presently  have  soniethia^ 
to  say  on  the  question  whether  there  is  not  something  in  this  A4 
which  shows  that,  where  the  words  "  to  be  computed  "  axe  used 
without  qualification,  they  import  nothing  but  the  calculatiai 
which  the  provision  in  Act  No.  160,  imported  by  sec.  72,  provides 
for.     It  is  enough  to  say  this,  before  I  pass  on  to  consider  other 
matters,  that  you  cannot  have  wider  words  for  the  purpose  d 
conferring  a  right  than  those  in  sec.  72, "  every  officer  and  employ^ 
holding  office  in  the  Railway  Department  at  the  time  of  the 
passing  of  this  Act  shall  be  entitled  to  compensation  or  retirii^ 
allowance,"  nor  can  you  have  more  closely  definite  words  for  the 
purpose  of  confining  the  expression  to  a  single  purpose,  than  yon 
have  in  the  words  "  to  be  computed  "  under  the  provisions  of  Act 
No.  160.     I  find,  in  the  first  place,  that,  in  giving  the  right  to 
compensation,  Act  No.  767  uses  sweeping  words,  not  restricting 
the  benefits  of  the  provision  so  as  to  exclude  any  officer  or  employs 
of  the  Railway  Department  whose  services  were  dispensed  with 
without  fault  of  his  own,  or  who  retired  from  the  service.    But 
it  is  said  that  the  words  in  sec.  72  "  as  if  this  Act  had  not  beett 
passed,"  apply  to  both  branches  of  the  section  so  as  to  confine  the 
class  of  persons  who  were  to  be  entitled  to  compensation  or  retir- 
ing allowance  to  persons  who,  at  the  time  of  the  passing  of  the 
Act,  were  entitled  to  compensation  or  retiring  allowance — that  no 
greater  right  was  given  than  existed  previously  to  the  enactment 
If  that  were  so  we  should  have  to  impute  to  Parliament  an  inten- 
tion which  would  not  be  creditable  or  reasonable — we  should  be 
asked  under  those  circumstances  to  adopt  a  construction  which 
would  signify  that  Parliament  held  out  Dead  Sea  fruit  to  these , 
railway  servants.   I  cannot  adopt  that  construction.   It  is  equally, 
indeed  more  grammatical  and  infinitely  more  reasonable  to  apply 
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the  words  "  as  if  this  Act  had  not  been  passed  "  to  the  branch  of   H.  C.  of  a 

the  sentence  to  which  they  naturally  apply,  that  is,  the  immedi- 

ately  antecedent  words,   "  and   have   his  rights   privileges  and    Victorian 

immnnities  saved   to  him."      It  may   be   conceded  that  there 

is  no  particular  evidence   to  show  what  rights,   privileges  and 

immunities  these  railway  servants  had  before  Act  No.  767  was 

passed.      There  may   have   been   some  which  had  been  gained 

under  the  practice  or  regulations  of  the  Department,  and  which 

Parliament  thought  were  worth  saving.     However  that  may  be, 

I  come  to  the  conclusion  upon  the  mere  words  of  the  section, 

first,  that  a  grant  of  a  new  right  was  made  to  railway  servants — 

a  right  to  compensation  or  retiring  allowance — and  secondly,  that 

that  compensation  is  to  be  computed,  that  is  to  say,  reckoned, 

according  to  Act  No.  160.     If  that  is  so,  since  the  plaintiff  was 

removed  from  the  service  for  no  fault  of  his  own,  and,  we  are 

informed,  before  having  rea»ched  an  age  at  which  he  might  retire, 

he  is  entitled  to  compensation  to  be  computed  at  the  rate  of  one 

month's  salary  for  ea^ch  year  of  service,  if  we  are  satisfied  of  one 

thing,  viz.,  that  compensation  means  payment  for  loss  of  office. 

As  the  provisions  of  sec.  16  of  Act  No.  160  have  been  imported 
into  sec.  72  of  Act  No.  767  for  the  purpose  of  computation  of 
compensation,  in  ascertaining  the  meaning  of  "  compensation  "  in 
sec.  72  we  may  look  at  the  meaning  it  has  in  sec.  16.  There  can 
be  no  question  that,  from  the  context,  although  "  compensation  "  is 
used  in  sec.  16  by  itself,  it  means  compensation  for  loss  of  office, 
because  it  has  to  be  computed  at  the  rate  of  one  month  s  salary  for 
each  year  of  service.  It  is  scarcely  conceivable  that  compensation 
to  be  given  to  a  person  whose  services  have  been  dispensed  with 
at  the  rate  of  one  month's  salary  for  each  year  of  service,  is  not 
compensation  for  deprivation  of  his  office.  It  is  not  necessary  to 
toil  throuffh  the  other  sections  of  the  Act  to  trace  a  definition  of 
"compensation,"  because  we  have  in  that  section  a  sufficiently 
dear  indication  of  what  it  is. 

Then  it  may  be  said  that  there  is  another  matter  to  look  to,  that 
is,  the  right  to  retiring  allowance,  and  that  it  must  be  shown  that 
there  are  provisions  under  which  the  plaintiff,  if  he  had  reached 
a  lawfully  specified  age  of  retiring,  would  have  been  justified  in 
fiUii^mg  retiring  allowance.     There  is  a  provision  in  Act  No.  160 


332 


HIGH    CX)URT 


rii 


Railways 

COMUIS- 

8I0NEBS 

V. 

Brown. 

Barton  J. 


H.  C.  OP  A.  with  reference  to  retiring  allowance  and  superannuation, 

sec.  44  which  fixes  the  annual  allowance  to  every  superanni 

Victorian    officer,  in  these  words : — "  Every  superannuated  officer  (except 
hereinbefore  expressly  provided)  whether  his  remuneration 
computed  by  day  pay  weekly  wages  or  annual  salary  shall  reecii 
in  respect  of  such  superannuation  the  following  annual  allowi 
(that  is  to  say) : — After  ten  years'  service  and  under  eleven  y< 
ten-sixtieths  of  the  average  annual  salary  received  by  him  duriq^ 
three  years  preceding  his  superannuation ; "  with  an  additiondl 
one-sixtieth  for  each  additional  ten  years  or  less  of  service  until  M 
has  served  forty  years, "  but  the  total  amount  of  any  superannuft-^ 
tion  allowance  shall  in  no  case  exceed  forty-sixtieths  of  the  sakiyi 
on  which  the  allowance  is  computed."     I  mention  that  merely  t»1 
show  that  there  is  provision  for  retiring  allowance  in  Act  No.  IGCt  i 
It  is  true  that  the  section  uses  the  words  "  except  as  hereinbefore' 
expressly  provided."    Those  words  appear  to  refer  to  sec.  40,  whiA  ^ 
is  limited  as  to  the  time  of  its  effectiveness  to  a  period  of  ten  yearf  ^ 
which  expired  in  1872.     It  provides  that  "  any  officer  who  at  the  I 
time  of  the  passing  of  this  Act  hajs  attained,  or  within  ten  yean  I 
thereafter  shall  have  attained  the  age  of  sixty  years,  if  or  as  soon 
as  he  shall  have  been  ten  years  in  the  Civil  Service  of  Victoria  or 
of  the  district  of  Port  Phillip  or  of  both,  and  if  he  has  not  received 
any  other  compensation  or  retiring  allowance  in  respect  of  sudi 
service,  shall  retire  from  active  service  on  an  annual  allowance  oi 
half  of  the  average  annual  salary  received  by  him  during  the  two 
years  preceding  his  superannuation."     We  need  not  be  troubled 
about  that  section  any  further  as  it  ceased  to  govern  new  ca^s 
after  1872.      There  is  now  therefore  a  complete  scale  of  retiring 
allowances  in  sec.  44.   As  I  have  pointed  out,  there  is  provision  in 
sec.  16  of  Act  No.  160  sufficient  for  the  computation  of  compensa- 
tion, and  I  see  therefore  no  bar  to  the  judicial  affirmance  of  the 
right  which  is  claimed  under  sec.  72  of  Act  No.  767. 

There  are  many  other  provisions  which  have  been  referred  to, 
but  I  shall  not  make  any  long  reference  to  them ;  there  are,  how- 
ever, some  observations  I  have  to  make  as  to  one  or  two  of  the 
enactments.  In  1883  the  Public  Service  Act  of  that  year.  Act 
No.  773,  was  passed.  Sec.  2  of  that  Act  repealed  Act  No.  160, "  save 
and  except  as  to  all  matters  and  things  done  under  and  to  all  tbe 
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privileges  and  rights  now  existing  or  hereafter  accruing  to  all  H-  ^'  ^'  ^' 
persons  now  subject  to  that  Act."  Whatever  rights  these  public  ^^^ 
servants,  as  distinct  from  railway  servants,  had  gained  under  Act  Victorian 
No.  160  wei-e  preserved  to  them  by  sec  2  of  Act  No.  773.  Sec.  99  ^^ommw^^ 
of  the  same  Act  makes  provision  for  both  classified  and  unclassified 
servants,  because  it  appears  that,  notwithstanding  the  provisions 
in  Act  No.  160  for  classification,  a  number  of  persons  had  obtained 
employment  in  the  public  service  who  had  never  been  classified, 
and  for  whom  it  appeared  necessary  to  provide.  Further,  pen- 
sions had  been  abolished  by  Act  No.  710,  and  it  was  deemed 
necessary  to  make  provisions  by  the  Act  No.  773  for  public 
servants  in  view  of  that  abolition.  Sec.  99  provides  that: — 
[His  Honor  read  the  section  and  continued.]  The  eflFect  of  the 
saving  clause  at  the  end  is  to  confine  the  section  to  persons 
who,  at  the  time  of  the  passing  of  the  Act,  held  office  in  any  part 
of  the  public  service,  with  the  exception  of  those  appointed  after 
the  Act  for  the  abolition  of  pensions.  With  respect  to  those 
persons  to  whom  the  section  applies,  provision  is  made  in  the 
same  way  as  in  Act  No.  767,  except  that,  instead  of  the  new  right 
being  confined  to  compensation  and  retiring  allowance,  it  includes 
"superannuation  or  retiring  allowance  compensation  or  gratuity," 
and  such  persons  are  to  be  entitled  to  those  rights  "  to  be  com- 
puted under  the  provisions  of  Act  No.  160,"  using  the  same  phrase 
as  is  used  in  the  corresponding  section  of  Act  No.  767.  Now,  as 
sec  2  of  Act  No.  773  saves  all  privileges  and  rights  gained  by 
public  servants  before  that  time,  how  can  it  be  contended  that 
sec  99  does  not  give  a  new  right  ?  If  all  the  rights  which  existed 
under  the  previous  law  were  saved  by  sec.  2,  it  is  clear  that  the 
words  in  sec.  99  giving  to  persons  classified  or  unclassified  a  certain 
right,  must  import  a  larger  right  than  any  that  had  existed  under 
the  previous  law.  If  the  right  were  one  already  existing  and 
preserved  by  sec.  2,  viz.,  such  a  right  as  classified  officers  had  to 
compensation  under  sec.  16  of  Act  No.  160,  then  sec.  99  of  Act 
No.  773  would  be  quite  nugatory  as  to  those  officera  It  is  plain 
that  that  section  gives  a  right  to  unclassified  officers  in  the  very 
fullest  terms.  It  would  be  a  strained  construction  to  hold  that  the 
section  was  creative  in  respect  of  unclassified  officers  and  only 
confirmatory  in  respect  of  classified  officers,  when  the  two  descrip- 
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is  a  construction  I  cannot  adopt  in  the  absence  of  a  plainer  ooai 
to  support  it.     It  follows  that  the  right  given  by  sec.  99  is 
thing  in  addition  to  that  preserved  by  sea  2,  and,  as  it  is  a 
to  compensation,  it  must  include  every  case  in  which  services 
dispensed  with  as  distinguished  from  dismissals  froni  the 
I  find  myself  quite  unable  to  assign  any  other  meaning  to  sec. 

What  then  is  the  meaning  of  sections  in  other  Acts  which  P 

ment  passed  at  the  same  time  and  in  the  same  terms  ?     I 

first  to  the  Discipline  Act  1883,  (No.  777),  which  was  passed  t\ 

days  after  Act  No.   767,  and  provides  by  sec.   11   that:- 

Honor  read  the  section  and  continued.] — Here  is  an  Act  wJ 

provides  for,  among  other  things,  compensation  in  equally 

stricted  terms  with  those  of  Act  No.  767,  for  members  of 

public  service  who,  like  those  within  Act  No.  767,  were  not  wit 

Act  No.  773,  and  this  Act  uses  the  same  term :  "  to  be  com] 

under  the  terms  of  Act  No.   160."     Sec.  11  of  Act  No.  777 

in  the  same  terms  as  sec.  72  of  Act  No.  767  as  to  the  new 

except  that  it  includes  superannuation  allowance  and  ^^i 

in  addition  to  retiring  allowance  and  compensation,  and  is,  as 

those  new  rights,  in  the  same  terms  as  sec.  99  of  Act  No.  777 

which  so  much  depends.     Are  we  then  to  conclude  that 

such  as  these  mean  the  same  thing  in  two  Acts  and  a  totJly 

difierent  thing  in  a  third,  all  three  Acts  having  been  passed  bf 

the  legislature,  so  to  say,  vnojlatu  ?     In  two  Acts,  passed  almoin 

consecutively,  Parliament  used  almost  identical  language  in  dealing 

with  two  classes  of  persons  so  as  unquestionably  to  grant  DfiW 

rights  to  each  class.     Almost  in  the  same  moment  it  passed  * 

third  Act,  dealing  with  a  third  class,  in  terms  diflfering  scarcely  ft 

jot,  if  at  all,  from  those  it  had  employed  in  granting  rights  to  tJ» 

two  other  classes.     Would  it  not  be  a  strained  construction  to 

impute  to  Parliament  that  in  the  third  Act  it  intended  to  deJ 

with  the  third  class  so  differently  that  the  grant  must  be  takes 

to  be  restricted  to  those  who  fulfilled  certain  conditions  ?      And 

would  not  the  construction  be  still  more  forced  if  it  appeared  that 

these  conditions  were  contained  in  an  Act  which  had  been  repealed 

except  as  to  its  method  of  computing  certain  payments,  and  whici 

had  not  been  revived  as  to  any  part  by  any  intervening  legislation 

in  respect  of  any  of  the  classes  of  persons  to  whom  the  three  con- 
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current  Acts  had  granted  rights  ?  I  cannot  find  an  expression  in 
this  legislation  to  lead  me  to  draw  a  distinction  which,  to  my  mind, 
would  be  startling. 

But  there  is  a  distinction  of  another  character  to  be  found  in 
sec.  70  of  Act  No.  773,  which  provides  that : — "  Any  ofiicer 
employed  in  the  Education  Department  or  teacher  in  any  State 
school  who  at  the  time  of  the  Act  No.  710  coming  into  operation 
held  the  respective  positions  of  ofiicer  or  teacher  in  such  Depart- 
ment shall  be  entitled  to  a  retiring  allowance  under  the  conditions 
of  the  Act  No.  447  and  to  be  computed  under  the  provisions  of 
the  Act  No.  160."  I  refer  to  that  section,  which  is  relevant  to  the 
construction  of  sec.  72  of  Act  No.  767,  to  draw  attention  to  the  fact 
that,  when  Parliament  intended  to  annex  to  the  grant  of  a  right  of 
this  kind  conditions  of  past  legislation,  it  took  pains  to  say  so.  In 
respect  of  the  provisions  of  sec.  11  of  Act  No.  777,  sec.  99  of  Act 
Xo.  773,  and  sec.  72  of  Act  No.  767,  Parliament  has  annexed  no  such 
condition  to  its  grant.  That,  therefore,  aflfords  a  strong  inference 
that  the  grant  in  sec.  72  of  Act  No.  767  was  made  without  any  con- 
dition except  that  the  compensation  should  be  computed  according 
to  the  scale  in  the  repealed  Act  No.  160,  that  portion  only  of  which 
was  revived  for  the  purpose.  Holding  this  opinion,  I  agree  with 
the  learned  Chief  Justice  that  the  appeal  should  be  dismissed, 

O'Connor  J.  (dissenting)  read  the  following  judgment : — The 
material  facts  in  this  case  are  within  a  small  compass.  In  July, 
1903,  the  plaintiff"  was  an  engine-driver  employed  as  "driver  in 
charge  "  by  the  defendants.  He  had  been  in  the  Victorian  Rail- 
way Service  39  years.  On  the  14th  of  that  month  the  defendants 
informed  him  by  notice  in  writing  that  they  had  no  longer  any 
use  for  his  services,  and  that  they  had  under  the  provisions  of 
the  Railways  Acts  determined  his  employment  and  removed 
him  from  the  service.  There  appears  to  have  been  no  fault 
charged  against  him,  and  it  must  be  taken  that  he  had  been 
guilty  of  no  fault  or  misconduct.  On  the  other  hand,  his  services 
were  not  dispensed  with  in  consequence  of  any  change  in  the 
Railway  Department.  It  was  a  case  apparently  in  which  the 
Bailway  Commissioners  exercised  their  undoubted  right  of  dis- 
pensing with  the  services  of  one  of  their  officers,  simply  because 
it  was  not  their  wish  to  employ  him  any  longer.     The  plaintiff* 
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H.  C.  ofa.  claims  that  under  these  circumstances  the  VictoricLTi  RaUwa] 

Commissiovers  Act  1883,  sec.  72  has  given  him  a  right  to 
Victorian    pensation  in  an  amount  to  be  computed  under  the  Piiblic 
^\)MMw^-^    ^c<  1862.     The  defendants,  on  the  other  hand,  deny  the 
sioN'ERs      claimed,  on  the  ground  that  no  officer  of  the  railway  ser\-ice 
Brown,      entitled  to  compensation,  unless  he  comes  within  the  conditk 
laid  down  in  sec.  16  of  Act  No.  160  (the  Public  Service  Act  V 
that  is  to  say,  unless  his  services  have  been  dispensed   wdth 
account  of  a  change  in  the  Department,  in  other  words,  on  aceoi 
of   the   abolition   of   his   office.     The   plaintiffs  rights    de] 
upon  sec.  72  of  the  Railways  Act  1883.     There  is  no  doubt 
that  section  gives  a  new  right  to  the  railway  officers  and  employes 
the  difference  between  the  parties  in  this  case  is  as  to  the  exu 
of  that  right,  and  the  question  for  our  determination  is  what 
the  extent  of  that  right  according  to  the  proper  interpretation 
that  section.     I  agree  that  the  words  in  the  latter  part,  "  and  hai 
his  rights  privileges  and  immunities  saved  to  him  as  if  this  Act 
not  been  passed,"  must  be  taken  to  refer  to  rights,  privileges, 
immunities  which  railway  officers  had  then  under  existing  \s^ 
such,  for  instance,  as  the  rights  given   them  under  the  Puhli 
Works  Act  1865,  on  transfer  to  other  Departments  of  the  servioej 
To  interpret  the  words  as  affecting  any  right  given  under  set  I 
72  would  be  to  entirely  neutralize  the  section.    The  real  difficulty  ■ 
is  in  the  interpretation  of  the  first  portion  of  the  section,  and  aft  | 
to  that  I  have  the  misfortune  to  differ  from  the  majority  of  tbc 
Court.     The  words  are  as  follows : — "  Every  officer  and  employe 
holding  office  in  the  Railway  Department  at  the  time   of  the 
passing  of  this  Act  shall  be  entitled  to  compensation  or  retiring : 
allowance  to  be  computed  under  the  provisions  of  the  Act  Na 
160."     The  difficulty  arises  in  the  use  of  the  word  "  computed*  \ 
Is  the  section  to  be  read  as  meaning  that  the  compensation  or 
retiring  allowance  is  to  be  "  in  accordance  with  the  provisions  of 
the  Act  No.  160,"  or  '*  to  be  ascertained  under  the  provisions  of 
the  Act  No.  160,"  as  the  defendants  contend,  or  is  the  plaind^ 
right  in  his  view  that  the  use  of  the  word  "  compute  "  indicates 
that  the  Act  No.  160  is  to  be  resorted  to  only  for  the  purpose  of 
an  arithmetical  calculation,  and  that  the  right  of  compensation, 
with  its  conditions  and  limitations,  if  any,  is  to  be  found  entirely 
within  the  four  comers  of  the  section  itself  ?     It  is  this  ambiguity 
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which  makes  it  necessary  to  consider  the  condition  of  the  law  H.  C.  of  A. 
at  the  time  the  Railways  Act  1883  was  passed,  and  concurrent 
legislation  on  other  branches  of  the  Public  Service,  in  order  to    Victorian 
ascertain,  if  possible,  with  what  intention  and  meaning  the  legis- 
lature used  in  the  section  under  consideration  the  words,  "  to  be 
computed  under  the  provisions  of  the  Act  No.  160." 

Before  the  passing  of  the  Railways  Act  1883  railway  servants 
had  no  rights  under  Act  No.  160.  The  Railway  Department  had 
many  years  before  been  declared  "  temporary  "  within  the  meaning 
of  the  first  section  of  the  Act  No.  160,  and  so  removed  from  the 
benefits  of  the  Act.  There  was  no  Statute  in  existence,  save  Act  No. 
160,  which  gave  pension,  compensation,  or  gratuity  to  civil  servants, 
80  that  up  to  the  time  of  the  passing  of  the  Railioays  Act  1883 
the  railway  servant  had  no  rights  of  compensation  or  retiring 
allowance.  Civil  servants  who  came  under  the  Act  No.  160 
could  not  be  dismissed  at  pleasure.  Sec.  27  of  that  Act  protected 
them  from  dismissal  except  for  misconduct,  and  then  only  after 
inquiry.  But  the  railway  officers'  position  was  that  of  the  civil 
8er%-ant  unprotected  by  Statute.  He  held  office  during  the  pleasure 
of  the  Government.  He  was  liable  to  have  his  services  dispensed 
with  at  any  time  without  complaint  against  him,  without  inquiry, 
without  compensation. 

Before  returning  to  the  Railways  Act  1883  it  will  be  convenient 
now  to  refer  shortly  to  the  history  of  the  Statutes  relating  to  the 
Government  service  generally  which  were  passed  in  the  same 
month  as  the  Railways  Act  1883,  and  which,  as  Statutes  enacted 
contemporaneously,  and  dealing  with  the  same  subject-matter,  may 
usefully  be  looked  at  for  guidance.  At  the  end  of  1881  a  short  Act, 
the  Pensions  Abolition  Act  1881,  was  passed  abolishing  pensions, 
declaring  that  no  person  joining  the  service  after  that  date  should 
be  paid  any  pension,  retiring  allowance,  compensation,  or  gratuity. 
It  is  instructive  in  passing  to  note  the  collocation  of  words  in  the 
operative  part  of  sec.  1 :  "  Notwitstanding  anything  contained  in 
the  Acts  numbered  160 no  pension  or  super- 
annuation or  retiring  allowance  compensation  or  gratuity  for 
loss  of  office  or  on  death  or  on  reduction  of  salary  or  other  like 
payment  shall  be  paid  either  directly  or  indirectly,"  &c.,  &c.  The 
grounds  for  compensation  or  gratuity  are  thus  set  out  specifically 
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H.  C.  OF  A.  — io8s  of  office,  death,  and  reduction  of  salary.  No  civil  servant 
was  at  that  time  entitled  to  compensation  or  gratuity  on  any  other 
grounds  than  those  there  mentioned. 

In  November,  1883,  three  Acts  were  passed  relating  to  the 
organization  of  the  three  great  branches  of  the  Public  Service, 
the  Discipline  Act  1883,  dealing  with  the  military  and  naval 
service,  the  PvJjlic  Service  Act  1883,  dealing  with  the  cix'il  ser- 
vice generally,  and  the  Railways  Commissioners  Act  1883, 
dealing  with  the  railway  service.  The  Discipline  Act  1883  gave 
a  new  and  special  right  to  compensation,  pension,  or  gratuity,  in 
respect  of  bodily  injuries  received  in  the  discharge  of  duty,  but 
by  sec.  11  it  preserved  to  persons  permanently  engaged  in  the 
service  at  the  time  of  the  passing  of  the  Pensions  Abolition  Act 
1881  their  rights  under  the  Act  No.  160  in  the  following  words  : 
"  All  persons  permanently  engaged  to  serve  in  the  naval  or 
military  forces  ...  at  the  time  of  the  passing  .  .  .  shall 
be  entitled  to  superannuation  or  retiring  allowance  compensation 
or  gratuity  to  be  computed  under  the  provisions  of  Act  No.  160." 
The  Public  Service  Act  1883  established  the  Public  Service  Board, 
and  gave  greater  certainty  to  the  public  servant  in  regard  to  pro- 
motion, remuneration,  and  classification  of  his  position ;  on  the 
other  hand,  it  restored  the  power  to  the  Government  to  dispense 
with  his  services  at  will,  in  that  respect  putting  him  on  the  same 
footing  as  the  railway  oflScer.  But  we  are  concerned  only  with 
the  parts  of  the  Act  which  deal  with  rights  of  compensation  and 
retiring  allowance.  Sec.  2  repeals  Act  No.  160 — "  Save  and 
except  as  to  all  matters  and  things  done  under  and  to  all  the 
privileges  and  rights  now  existing  or  hereafter  accruing  of  all 
persons  now  subject  to  the  provisions  of  that  Act."  That 
was  sufficient  to  preserve  existing  rights  of  civil  servants  who 
came  under  the  Act  No.  160,  but  there  were  a  large  body  of 
civil  servants  designated  as  "  unclassified,"  who  had  no  rights 
under  that  Act.  They  are  dealt  with  in  a  later  section.  Before, 
however,  passing  to  that,  it  is  well  to  note  the  use  of  the  word 
"  compensation"  in  two  sections  of  the  Public  Service  Act  1883. 
Sec.  27  gives  a  right  to  "  compensation  "  for  reduction  of  salary 
in  consequence  of  "  classification  "  under  certain  circumstances. 
(A  similar  use  of  the  word  occurs  in  sec  15  of  the  Act  No.  160.) 
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Sec  83  enables  an  officer  to  obtain  "  compensation "  in  cases 
where  he  is  removed  from  the  service  on  account  of  unfitness  or 
incapacity,  if  the  Board  are  satisfied  that  the  unfitness  or  inca- 
pacity arose  from  injuries  sustained  in  the  discharge  of  duty. 

I  come  now  to  sec.  99,  which  not  only  preserves  existing  rights 
under  the  Act  No.  160,  but  gives  rights  to  a  new  class  of  persons 
—unclassified  officers.     Leaving  out  immaterial  words,  it  is  as 
follows  : — "  All  persons  classified  or  unclassified  holding  offices  in 
any  department  of  the  Public  Service  at  the  time  of  the  passing 
of  this  Act  except  persons  appointed  since  the  passing  of  an  Act 
intituled    .    .    .    Pensions  Abolition  Act  1881  shall  be  entitled  to 
superannuation  or  retiring  allowance  compensation  or  gratuity  to 
be  computed  under  the  provisions  of  Act.  No.  160,"  &c.    The  words 
are  identical  with  those  of  sec.  11  of  the  Discipline  Act  1883. 
The  legislature  thus  expressed  the  intention  of  placing  its  naval 
and  military  servants,  and  its  ordinary  civil, servants,  on  the  same 
footing  as  regards  rights  under  the  Act  No.  160.    I  think  it  must 
be  taken  that  the  words,  "  to  be  computed  under  the  provisions  of 
Act  No.  160,"  have  been  used  in  the  same  sense  in  these  three 
Acta  of  November,  1883.     Having  regard  to  the  mode  in  which 
the  legislature  has  dealt  with  these  three  great  branches  of  the 
service  at  the  same  time  in  contemporaneous  enactments,  it  may 
be  assumed,  in  the  absence  of  express  words  to  the  contrary,  that 
the  legislature  intended  to  confer  no  larger  rights  of  compensation 
or  retiring  allowance  on  railway  servants  than  it  was  at  the  same 
time  preserving  to  military  and  naval  employes,  and  to  classified 
civil  servants,  and  no  larger  rights  than  it  was  then,  for  the  first 
time,  bestowing  on  unclassified  civil  servants.     It  becomes,  there- 
fore, important  to  consider  the  language  of  the  section  in  order  to 
ascertain  the  rights  conferred  on  the  public   servants   coming 
under  its  provisions.     The  right  of  compensation  which  a  civil 
servant  had  under  Act  No.  160  was  compensation  under  sec.  16 
for  loss  of  office,  or,  as  it  is  put  in  that  section,  where  his  services 
have  been  dispensed  with  "  in  consequence  of  any  change  in  the 
Department."     If  the  plaintifi*'s  contention  is  to  be  upheld,  sec.  99 
not  only  preserved  this  right,  but  gave  a  new  right,  namely,  a 
right  to  compensation,  if  the  officer's  services  were  dispensed  with 
\\ithout  his  default,  although  his  office  was  not  abolished,  but 
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H.  C.  OF  A.  remained  to  be  filled,  as  before,  by  a  successor.     I  am  nnaUel 
see  any  words  in  the  section  which  confer  this  additional 
It  is  urged  that  the  new  right  is  implied  in  the  word  "  com] 
tion."     But  compensation  is  a  word  of  general  meaning.     It  hasi 
least  two  different  special  meanings  in  this  Act — compensation 
what  ?  for  what  loss  or  deprivation,  and  under  what  circi 
are  the  questions  that  naturally  arise  in  dealing  with  sudi 
contention.     Until  it  is  made  definite  under  which  conditions 
circumstances  the  right  arises,  no  right  is  conferred.    That 
be  made  definite  without  recourse  to  other  sections,  or  to  the 
No.  160.     If  it  is  compensation  for  reduced  salary  on  classificatit 
the  conditions  which  give  the  right  are  to  be  found  in  sec.  27. 
for  loss  of  employment  on  account  of  injuries  received  in 
discharge  of  duty,  the  conditions  are  to  be  found  in  sec.  83,  aod 
for  loss  of  oflSce  by  reason  of  a  change  in  the  Department, 
conditions  are  to  be  found  in  sec.  16  of  the  Act  No.  160.    Similad] 
the  word  "  gratuity  "  does  not  of  itself  indicate  the  conditions 
circumstances  which  entitle  an  officer  to  apply  for  a  gratuity, 
must  go  to  sees.  45  and  46  of  the  Act  No.  160  to  find  out  the  circom^ 
stances  under  which  he  becomes  entitled.     Similarly,  the  word|j 
"retiring  allowance"  convey  in  themselves  no  definite  conditions  at' 
set  of  circumstances  under  which  the  right  is  to  accrue.     At  what 
age  does  the  right  accrue  ?   After  how  many  years'  service  ?  Is  it  to 
be  on  accoTmt  of  ill-health,  or  after  the  attainment  of  a  certain 
age,  and  the  completion  of  certain  years  of  service  ?     Under  the 
Act  No.  160,  the  two  latter  cases  are  separately  provided.     It  is 
only  by  reference  to  that  Act  that  such  questions  can  be  determined 
A  consideration  of  these  matters  has  satisfied  me  that  it  is  impos- 
sible to  give  any  effect  to  the  provisions  of  sec.  99  without  osiBg 
the  Act  of  1862  for  the  purpose  of  ascertaining  the  conditions 
and  circumstances  under  which  the  various  rights  of  compensation, 
gratuity,  and  retiring  allowances  become   available   to   officers 
included  within  its  provisions. 

It  has  been  urged  against  this  construction  that  all  the  rights 
under  Act  No.  160  are  already  preserved  to  officers  under  sec  2, 
and  therefore,  if  full  meaning  is  to  be  given  to  sec.  99,  it  must  be 
construed  as  giving  some  further  right  That  argument  can  only 
apply  to  the  classified,  not  to  the  unclassified,  officers,  who  get 
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ir  rights  under  Act  No.  160  for  the  first  time  under  sec.  99.   ^-  ^'  ^'  '^• 

1905 

t  assuming  the  argument  applied  to  the  whole  section,  the  s..—!/ 
leiition  of  a  provision,  especially  for  the  preservation  of  rights,  Victorian 
not  uncommon  in  Acts  of  Parliament.  Ha/rdcaatle  on  Statutes,  covma-^ 
I  ed.,  at  p.  116,  collects  some  expressions  of  judicial  opinions  pionkr« 
lich  are  very  apposite  to  the  question  now  under  consideration :  Beowx. 
A  statute '  said  Lord  Brougham,  in  Auclderarder  Presbytery  v. 
Tti  KinnovU  (1),  'is  always  allowed  the  privilege  of  using  words 
t  absolutely  necessary/  And  in  Cow/misaioners  of  IncoTne  Tax  v. 
tmsel  (2),  Lord  Macnaghten  pointed  out  that  '  it  is  not  so  very 
Bommon  in  an  Act  of  Parliament  to  find  special  exemptions  which 
e  already  covered  by  a  general  exemption.'  And  Lord  Herachell 
inted  out,  at  p.  574,  that  *  such  specific  exemptions  are  often 
Produced  ex  majoH  cauteld  to  quiet  the  fears  of  those  whose 
lerests  are  engaged  or  sympathies  aroused  in  favour  of  some 
irticular  institution,  and  who  are  apprehensive  that  it  may  not 
I  held  to  fall  within  a  general  exemption.' "  These  observations 
le,  I  think,  especially  applicable  to  a  section  which  preserves  the 
dsting  rights  of  the  large  number  of  persons  to  whom  the  see- 
on  applies.  For  these  reasons  I  see  no  escape  from  the  conclusion 
bat  the  words  in  sec.  99  "  to  be  computed  under  the  provisions 
I  Act  No.  160,"  cannot  be  read  as  merely  importing  the  basis  of 
a  arithmetical  calculation,  but  must  be  taken  to  embody  also  the 
onditions  and  circumstances  in  accordance  with  which  ofiicers 
nider  that  Act  were  entitled  to  these  benefits.  In  other  words, 
4e  expression  "  to  be  computed  under  the  provisions  of  Act  No. 
160,"  must  be  taken  to  mean  "  to  be  ascertained  in  accordance 
»ith  the  provisions  of  Act  No.  160."  That  being  so,  the  right 
)i  eompensation  preserved  or  conferred  on  civil  servants  under 
Kc  99  is  the  same,  no  more  and  no  less,  than  that  set  out  in  sec.  16 
rf  Act  No.  160;  that  is  to  say,  a  compensation  for  loss  of  office  when 
te  services  of  the  officer  have  been  dispensed  with  in  consequence 
rf  Miy  change  in  any  Department.  There  is  no  direct  authority 
on  this  point  Two  cases  have  been  cited,  which,  although  not 
wciaions  on  the  question  of  interpretation  to  be  decided  here, 
tittow  considerable  light  upon  it.     In  Mills  v.  The  Queen  (8), 

(Meat  F,,  646,  at  p.  686.  (2)  (1891)  A.O.,  631,  at  p.  589. 

(3)  14  V.L.R.,  940;  10  A.L.T.,  148. 
VOL.  ni.  24 
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the  question  of  a  retiring  allowance  to  an  officer  of  the  Educa- 
tion Department  was  under  consideration,  and  the  case  turned 
upon  the  proper  interpretation  to  be  placed  on  sec.  70  of  the 
Public  Service  Act  1883.  The  words  there  were,  "shall  be  entitled 
to  a  retiring  allowance  under  the  conditions  of  the  Act  No.  447 
and  to  be  computed  under  the  provisions  of  the  Act  No.  160,"  the 
latter  expression  being  identical  with  that  in  the  series  of  Acts 
under  consideration.  The  Court  held  that  "  to  be  computed  "  did 
not  merely  refer  to  the  arithmetical  calculation,  or,  as  Higinbotham 
C.J.  said  (1): — "They  must  be  held  to  include  not  merely  the 
calculation  of  the  amount,  but  the  circumstances  under  which  the 
retiring  allowance  would  become  payable,  the  time  of  retirement, 
the  circumstances  under  which  the  retirement  would  be  allowed, 
and  the  amount  to  be  allowed  under  the  circumstances  of  each 
case."  In  Reynolds  v.  The  Victoi^ian  Railways  Coramissioner 
(2),  sec.  72  of  the  Railways  Act  1883,  was  under  consideration, 
and  although  the  case  was  decided  eventually  on  appeal  on 
another  ground,  Williams  J.  expressed  a  strong  opinion  against 
the  narrow  interpretation  of  the  words  "  to  be  computed,"  as 
importing  merely  the  arithmetical  calculation  of  amount  from 
the  Act  No.  160. 

Coming  now  to  sec.  72  of  the  Railways  Act  1883,  the  observa- 
tions I  have^  made  on  the  intei-pretation  of  sec.  99  of  the  Puhlic 
Service  Act  1883,  apply  equally  to  this  section.  It  does  not  contain 
the  word  "  superannuation  "  nor  the  word  "  gratuity  " ;  otherwise 
the  operative  words  of  the  two  sections  are  identical.  To  read 
sec.  72  of  the  Railways  Act  1883,  as  giving  larger  rights  of  com- 
pensation for  deprivation  of  employment  to  railway  servants,  then 
for  the  first  time  brought  within  the  benefits  of  Act  No.  160,  than 
were  preserved  to  classified  and  granted  to  the  unclassified  public 
servant  under  sec.  99  of  the  Public  Service  Act  1883,  would  be  an 
interpretation  directly  contrary  to  the  intention  of  the  legislature, 
to  be  gathered  from  the  scope,  purpose,  and  history  of  the  series 
of  Statutes  to  which  I  have  referred.  The  true  meaning  of  sec.  72 
is  only  to  be  gathered  by  reading  it  in  connection  with  Act  No.  160 
and  the  Statutes  which  have  dealt  with  pensions,  retiring  allow- 
ance, and  compensation  since  the  passing  of  that  Act.   The  phrase, 

(1)  14  V.L.R.,  940,  at  p.  943.  (2)  24  A.L.T.,  169. 
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''compensation  and  retiring  allowance,"  occurs  in  sea  40  of  Act 
No.  160;  the  same  words  in  similar  collocation  are  to  be  found  all 
through  that  Act,  and  all  through  the  series  of  Acts  to  which  I 
have  alluded — always  with  the  meaning  of  definite  rights,  subject 
to  fixed  conditions,  as  set  out  in  Act  No.  160.  In  my  opinion, 
they  were  used  in  the  same  sense  in  sec.  72  of  the  Railways  Act 
1883,  and  not  in  some  new  and  vague  sense,  and  that  the  rights 
of  compensation  given  by  that  section  are  the  rights  given  under 
sec.  16  of  Act  No.  160,  and  no  more ;  that  is,  the  rights  to  com- 
pensation for  loss  of  office  occasioned  by  any  change  in  the 
Railway  Department.  It  is  quite  clear  that  the  plaintiff*  's  services 
were  not  dispensed  with  under  such  circumstances  as  to  bring  his 
case  within  sec.  16  of  Act  No.  160.  In  my  opinion,  therefore,  the 
main  question  in  the  special  case  should  be  answered  in  the 
negative,  and  the  appeal  should  be  upheld. 
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Appeal  diamisaed  with  coats. 

Solicitor,  for  appellants,  Ouinneaa,  State  Crown  Solicitor. 
Solicitors,  for  respondent,  Moide,  Hamilton  <lk  Kiddle. 
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BLANCHE  ROSE  LENNON  SMIDMORE; 
JOSEPH     SARSFIELD    SMIDMORE 

AND  OTHERS     

Defendants, 


RESPONDEyn« 


ON  APPEAL  FROM  THE  SUPREME  COURT  OP 

NEW  SOUTH  WALES. 

H.  C.  OF  A.  y^iU — Gonstrtuition — Bestriction   07i    alitnatum—Oift  far  Itfe  toith  remaimder  m 

1905.  children  or  remoter  uaue — Fatcer  to  trustees  to  pay  income  during  life  to  wifi  « 

' — '^^  attempted  alienation — Rule  against  perpetuites — Uncertainty — Modyieatiem  4\ 

Sy DN  EY,  words  of  will— Intention  of  testator. 

19/      '  A  testator  by  his  will  gave  a  share  of  his  residuary  real  estate  to  truBtees  oa 
trust  for  each  of  his  sons  absolutely.     By  a  codicil,  after  reciting  that  he  w 


BarUm  arid  '  desirous  of  making  further  provision  for  his  wife,  and  of  rendering  inalienftUe 

(/Connor  JJ.  ^^  {a,j.  g^  possible  the  shares  of  his  sons,  and  of  making  other  provisions,  be 

directed  his  trustees  to  pay  the  income  only  of  each  son's  share  to  the  son  nnol 
he  should  attempt  to  alienate  it,  in  which  case  they  were  to  pay  the  income  to 
the  persons  who  would  have  been  entitled  to  it  in  case  that  son  had  died,  witk 
a  discretionary  power,  in  case  the  son  whose  share  became  so  forfeited  wai 
married,  to  pay  the  income  for  the  residue  of  the  son's  life  to  his  wife,  and  after 
each  son's  death  as  follows  :  **  That  my  said  trustees  or  trustee  shall  stasd 
seized  and  possessed  of  the  said  respective  shares  in  my  real  and  personal  esute 
to  which  such  sons  respectively  were  entitled  upon  trust  for  such  child  or 
children  of  my  said  sons  respectively  as  shall  attain  the  age  of  tweoty-oiM 
years  and  such  child  or  children  of  each  of  my  said  sons  respectively  djing 
under  the  age  of  twenty-one  years  as  shall  attain  that  age  or  die  under  that 
age  leaving  issue  and  if  more  than  one  in  equal  shares  and  proportioos  >* 
between  brothers  and  sisters,  but  so  that  the  child  or  children  oollectivelT  o( 
any  deceased  child  of  my  said  sons  respectively  shall  take  such  share  ooly 
as  their  parent  would  have  taken  if  living." 

Heldy  that  the  power  given  to  the  trustees  to  pay  the  income  to  the  wife  is 
the  event  of  attempted  alienation  was  good ;  and  that  the  words  "  attain  tb>( 
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ftge  or"  should  be  rejected  as  having  been  inserted  by  inadvertence,  and  tliat  H.  C.  of  A. 
under  the  remaining  words  there  nras  a  valid  gift  in  remainder  after  each  sou's  1905. 

death  to  hia  children  attaining  the  age  of  twenty-one  years  or  dying  under         *■-  *  — ^ 

that  age  leaving  issue,  and  that,  in  accordance  with  the  principle  laid  down  Smidmore 

by  Jamea  L.  J.  in  In  re  Bywater,  18  Ch.  D.  17,  at  p.  24,  this,  being  a  clear  gift,  SgnDiifORB 

was  not  cat  down  or  controlled  by  the  subsequent  use  of  doubtful  words         

apparently  implying  that  there  had  previously  been  a  gift  to  great-grand- 
children in  remainder. 

Where  a  direction  in  a  will  appears  to  have  been  taken  from  a  common 
form,  with  the  omission  of  certain  words,  which,  if  they  had  been  inserted, 
would  have  rendered  the  direction  void  under  the  rule  against  perpetuities, 
the  Court,  in  construing  the  will,  will  not  read  it  as  if  those  words  had  been 
inserted  unless  the  direction  is  otherwise  wholly  unintelligible.  Where  a 
direction  contains  words  which  are  apparently  inconsistent  with  provisions 
elsewhere  clearly  expressed  in  the  will,  but  are  not  sufficiently  clear  to  control 
them,  the  Court  should  either  discard  the  words,  or,  if  possible,  modify  them 
in  anch  a  way  as  to  carry  out  the  intention  of  the  testator  as  revealed  by  the 
whole  of  the  will. 

Toicns  V.  Wejittrorthf  11  Moo.,  P.C.C.,  526,  applied;  Lassence  v.  Tiemey,  J 
Mac.  k  G.,  551  ;  and  Hancock  v.  WcUaon,  (1902)  A.C.,  14,  distinguished. 

I>ecision  of  ^.   H.  Simpaon  C.J.  in  Eq.  :  Smidmore  v.  Smidmore,  (1905)  5 
S.R.  (N.S.W.),  492,  varied,  and  affirmed  as  varied. 

JPPEAL  from  a  decision  of  A.  H,  Simpson,  Chief  Judge  in 
Iquity,  New  South  Wales. 

The  testator,  Thomas  Smidmore,  died  in  January,  1861,  having 
Bade  his  will  and  several  codicils,  of  which  the  third,  dated  23rd 
)ctober,  1860,  is  the  only  one  material  to  this  appeal. 

By  the  will  the  residue  of  the  real  estate  was  devised  to  trustees 
ipon  trust  to  divide  it  into  four  equal  shares,  one  of  which  was 
to  go  to  each  of  his  four  sons  absolutely.  By  the  third  codicil 
le  testator,  after  reciting  that  he  was  desirous  of  rendering 
inalienable  as  far  as  possible  the  shares  of  three  of  his  sons,  that 
B  to  say,  the  appellant  Francis  Paul  Smidmore,  the  respondent 
Joseph  Sarsfield  Smidmore,  and  Albert  Murray  Smidmore,  pro- 
ceeded to  direct  that  the  income  only  of  each  son  s  share  should 
he  paid  to  him  during  his  life  or  until  attempted  alienation,  in 
which  event  the  trust  in  the  son's  favour  should  cease  and  the 
annual  income  be  paid  to  the  person  or  persons  who  would  have 
been  entitled  to  it,  by  virtue  of  trusts  subsequently  declared,  in  case 
otthe  son's  death,  and,  in  case  the  son  should  at  the  time  of 
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H.  C.  OF  A.  forfeiture  be  married,  the  trustees  should  have  power  to  pay  thtj 

income  from  the  son's  share  during  his  life  to  his  wife,  and  frc«i! 

Shidmoke    ^^^  after  the  son's  death  to  his  issue  upon  certain   remainden 

Smidmork     wl^^^^  ***®  particularly  set  out  in  the  judgment,  and  apon  wfakk 

the  dispute  in  this  litigation  mainly  turned.  [ 

The  property  in  question  was  resumed  by  the  Minister  fori 
Public  Works,  and  the  compensation  money  paid  intoCk>urtnnd«l^ 
the  Public  Works  Act  1900.  | 

On  4th  April,  1905,  in  a  suit  by  the  executors  of  Albert  Marr»y 
Smidmore,  one  of  the  sons,  it  was  held  by  the  Chief  Judge  m\ 
Equity  that  upon  the  true  construction  of  the  will  and  codieii^ 
the  estates  limited  in  remainder  to  the  issue  of  the  son  faiI«C 

I 

either  for  uncertainty  or  as  infringing  the  rule  against  perpetuities^ 
and  that  the  share  in  the  residuary  real  estate  devised  to  thalj 
son  belonged  absolutely  to  his  estate  and  passed  to  his  personil^ 
representatives.  i 

The  appellant,  in  order  to  establish  his  claim   to  his   share  d 
the  resumption  moneys,  took  out  an  originating  summons  for  thf 
determination   of  the  following  questions: — Whether  upon  tM 
true  construction   of    the   will   and   codicil  the   appellant  wasi 
absolutely  entitled  to  the  real  estate  devised  to  him  by  the  will,' 
whether  the  estate  in  remainder  in  the  real  estate  devised  to  tbe 
appellant   expectant  on   the   appellants   death   was   effectually 
disposed  of  by  the  testator,  and  whether  there  was  a  valid  trost 
in  favour  of  the  wife  or  issue  of  the  appellant  under  the  forfeituiB 
clause  in  the  third  codicil.     The  learned  Chief  Judge  by  his  ordff 
declared  that  there  was  no  valid  trust  in  favour  of  the  children  of 
remoter  issue  of  the  appellant  in  respect  of  the  real  estate  devised 
to  him  by  the  will,  that  the  power  given  to  the  trustees  by  the 
third  codicil  to  pay  the  annual  income  and  produce  of  the  real  estate 
devised  to  the  appellant  to  any  wife  of  the  appellant  during  the: 
remainder  of  his  life  in  case  of  attempted  alienation  was  validt 
and  that  therefore  the  appellant  was  not  absolutely  entitled  to 
the  real  estate  devised  to  him  by  the  will. 

It  was  from  the  second  of  these  declarations,  relating  to  the 
discretion  given  to  the  trustees  to  pay  the  income  to  the  wife, 
that  the  present  appeal  was  brought  At  the  hearing  of  tbe 
appeal  it  was  agreed  that  the  declaration  that  there  was  no  valid 
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IBt  in  favor  of  the  children  or  remoter  issue  of  the  appellant  ^-  C.  of  a. 

>nld  be  treated  as  subject  to  a  cross-appeal  by  the  respondents.  ^^^ 

The  material  portions  of  the  will  and  codicil  appear  in  the  smidmore 
lament 


V, 

Smidmork. 


Knox  (with  him  Harvey),  for  the  appellant.  Assuming  that 
( gift  over  in  remainder  after  the  death  of  the  appellant  is  bad, 
was  held  by  the  Chief  Judge  in  Equity  in  a  previous  suit  for 
Dstruction  of  the  same  direction,  the  appellant  is  entitled  to 
e  fee  simple.  First,  there  is  an  absolute  gift  by  the  will.  Then, 
r  the  purpose  of  preventing  alienation,  certain  trusts  in 
Dainder  are  imposed  upon  the  absolute  gift.  They  having 
lied,  the  remainder  disappears  and  leaves  the  absolute  gift, 
bject  only  to  the  trust  in  favour  of  the  wife  for  life.  But  that 
mt  is  repugnant  to  and  inconsistent  with  the  absolute  gift 
ready  given,  and  therefore  fails :  Lassence  v.  Tieimey  (1) ; 
nncock  V.  Watson  (2).  In  re  WolstenholTne ;  Marshall  v.  Aizle- 
Vod  (3)  is  indistinguishable  from  the  present  case.  The  appellant 
^,  not  the  remainder  which  the  testator  attempted  to  give  the 
pseeDdants,  but  the  estate  given  by  the  will,  which  revives.  The 
idicil,  so  far  as  it  deals  with  the  provision  for  the  wife,  must  be 
Md  not  as  indicating  a  change  of  mind  on  the  testator  s  part, 
nt  as  an  attempt  to  do  something  inconsistent  with  what  he  has 
Iready  done  earlier  in  the  same  document  By  the  rules  of 
nnstniction  the  first  statement  of  intention  prevails :  In  re  Dug- 
Jflie  (4) ;  JarToan  and  BythewoodJs  Conveyancing,  5th  ed.,  p. 

m, 

[Griffith  C.J.  referred  to  Brooke  v.  Pearson  (5).] 

The  provision  cannot  be  divided  so  as  to  make  it  good  in  part 

nd  bad  in  part,  any  more  than  in  cases  under  the  rule  against 

perpetuities.     If  part  of  the  limitation  is  bad  the  whole  must  go. 

Ike  remainder  either  goes  back  to  the  life  estate,  or  there  is  an 

i&testacy  as  far  as  the  codicil  is  concerned. 

[Griffith  C.J. — You  must  look  at  the  whole  will  together,  not 
at  one  part  first  and  then  at  another.     Cannot  the  whole  will  be 

(1)  1  Mac  k  G.,  551.  (4)  38  Ch.  D  ,  176. 

(2)  (1902)  A,C.,  14.  (5)  27  Beav.,  181. 
13)  43  LT..  752, 
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H.  C.  OF  A.  read  as  an  attempt  by  the  testator  to  divide  the  estate  into  two, 
^ \       one  to  the  son  for  life  subject  to  certain  conditions,  and  the  second 

Smidmore    after  the  son's  death  to  his  representatives  ?] 

8MIDM0RF         Together  they  make  up  an  absolute  gift.     Where  an  absolute 

estate  is  cut  down  for  certain  purposes  only,  and  those  purposes 

fail,  then  the  absolute  estate  remains.  That  is  the  case  here. 
The  condition  imposed  is  void  for  repugnancy.  It  is  not  a  case 
of  revocation,  with  a  substituted  disposition.  The  life  estate  is 
treated  all  through  as  existing,  and  the  attempt  to  cut  it  down 
by  the  limitation  in  remainder  has  failed. 

The  decision  of  the  Chief  Judge  in  Equity  as  to  the  remainder 
was  right.  If  the  words  of  the  limitation  are  left  as  they  stand 
they  are  nonsensical.  At  any  rate  they  do  not  sufficiently 
indicate  which  class  the  testator  intended  to  take  in  the 
event  of  attempted  alienation,  or  at  the  death  of  the  son.  There 
has  evidently  been  an  omission  of  certain  words  from  a  common 
form,  "any  child  or  children  of"  before  the  words  "each  of  my 
said  sons,"  and,  if  they  are  inserted,  the  limitation  infringes  the 
rale  against  perpetuities.  It  is  therefore  void  either  for  uncer- 
tainty as  it  stands,  or  as  infringing  the  rule  as  to  perpetuities  if  the 
missing  words  are  inserted.  [He  referred  to  Seaman  v.  Wood  (1); 
Jarman  aiui  Bythewood*8  Conveyancing,  3rd  ed.,  p.  549,  and  6th 
ed.,  p.  340.]  There  is  therefore  no  class  to  take  in  the  event  of 
forfeiture,  the  restriction  upon  alienation  is  bad,  and  the  original 
gift  remains.  The  words  "  but  so  that "  &c.,  at  the  end  of  the 
provision  show  that  some  words  have  been  left  out,  because  tliey 
import  a  reference  to  great-grandchildren,  and  unless  the  words 
that  were  apparently  omitted  are  read  in,  there  is  no  mention  of 
such  descendants  in  the  earlier  part  of  the  provision. 

Langer  Owen,  for  the  respondents'  other  than  J.  S.  Smidmore. 
The  intention  of  the  testator  was  to  substitute  for  the  absolute 
estate  given  in  the  will,  a  life  estate  liable  to  forfeiture  in  case  of 
attempted  alienation,  with  a  provision  for  assisting  the  wife  and 
children,  and  a  valid  remainder  after  the  son's  death.  It  is  not 
an  attempt  to  give  an  absolute  estate  and  at  the  same  time 
impose  conditions  repugnant  to  that  estate,  as  in  In  re  Dugdale 

(1)  22  Beav.,  591. 
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(1),  and  Re  Wolstenholme  (2),  but  a  clear  change  of  disposi-   H-  C.  of  a. 
tion.    The  result  is  a  valid   life  estate  to  the  son,  subject  to       s^^ 
the   restriction  upon   alienation,   with   remainder  to  the   son's    Smidmork 
children  or  remoter  issue.     Even  if  the  remainders  over  are  bad,    smidmokk. 

they  only  go  back  to  the  son,  and  his  personal  representatives  are       

entitled  to  them,  but  the  provision  for  the  wife  is  still  good.  The 
original  estate  is  cut  down  by  the  codicil  to  the  extent  to  which 
the  codicil  can  operate.  There  is  a  dependent  relative  revocation. 
The  modification  is  to  be  adopted  so  far  as  it  is  good,  and  so  far 
as  it  is  bad  the  life  estate  is  left  surviving.  [He  referred  to 
Norman  v.  Kynaaton  (3),  and  Hancock  v.  Watson  (4).] 

The  limitations  in  remainder  are  good.  First  there  is  a  gift  to 
those  grandchildren  whose  parents  attain  the  age  of  twenty- 
one,  and  then  to  those  whose  parents  do  not  attain  the  age  of 
twenty-one  but  who  themselves  attain  that  age  or  die  under 
that  age  leaving  issue.  That  may  be  a  capricious  provision 
but  it  is  not  nonsensical.  The  words  said  to  have  been  omitted 
may  have  been  purposely  omitted  to  avoid  offending  against  the 
rule  as  to  perpetuitiea  The  Court  should  not  hold  the  provision 
uncertain  if  it  has  any  intelligible  meaning,  although  the  class 
designated  may  be  a  strange  one.  As  to  the  words  at  the  end, 
**  but  so  that,"&c.,  which  imply  a  reference  to  great-grandchildren, 
if,  having  regard  to  the  whole  of  the  will,  and  the  intention  of 
the  testator  as  therein  revealed,  they  are  superfluous,  the  Court 
may  strike  them  out:  Towns  v.  Wentworth  (5).  Striking  out 
those  words  there  is  a  class  sufficiently  clearly  designated,  at  any 
rate  the  Court  cannot  say  that  there  is  such  uncertainty  as  to 
defeat  the  testator's  intention.  There  would  then  be  no  conflict 
with  the  rule  against  perpetuities.  Even  if  all  the  words  are  left 
in,  and  the  words  said  to  be  omitted  are  inserted,  there  is  a  class  to 
take  during  the  life  of  the  son  in  case  of  forfeiture,  and  it  does 
not  matter  what  may  happen  during  the  future.  The  rule  against 
peipetuities  in  its  extreme  form,  that  a  provision  which  by  reason 
of  the  rule  is  bad  in  part  fails  altogether,  will  not  be  extended 
80  as  to  apply  to  cases  which  do  not  clearly  come  within  it,  e.g.,  to 

(1)  38  Ch.  D.,  176.  (4)  (1902)  A.C.,  14,  atp.  23. 

(2)  43  L.T.,  752.  (6)  11  Moo.  P.C.C.,  526,  at  p.  543. 
(3)3DeG.,F.&  J.,29. 
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H.  C.  OF  A.   prevent  the  distribution  of  income  where  there  are  persons  in 

^^^        existence  who  can  take.     It  is  not  a  case  of  tying  up  the  corpus. 

Smidhork    The  Court  will  lean  against  applying  the  rule,  and  will  not  insert 

Smidmoee.    words  which  would  result  in  bringing  the  provision  within  it; 

but,  taking  the  words  as  they  stand,  will  endeavour  to  constroe 

them  in  such  a  way  as  to  carry  out  the  intention  of  the  testator, 
and,  if  necessary,  will  modify  them  for  that  purpose. 

The  respondent,  J.  S.  Smidynorey  appeared  in  person  to  submit 

Harvey  in  reply.  The  whole  of  the  words,  including  the  pro- 
vision  in  question,  should  be  looked  at,  in  order  to  discover  the 
intention  of  the  testator,  and  then  the  rule  applied.  The  Court 
should  not,  in  order  to  escape  from  holding  the  provision  bad,  say 
that,  as  the  testator  did  not  intend  to  give  it  to  persons  who  could 
not  take,  they  must  look  for  someone  other  than  the  persons 
apparently  designated,  in  order  to  give  it  to  them.  [He  referred 
to  Dungannon  v.  Smith  (1).]  The  words  themselves  "  but  so 
that"  &c.,  point  out  clearly  the  persons  who  were  intended, 
and  show  that  in  the  earlier  part  words  were  left  out  which  would 
have  designated  great-grandchildren.  Words  similar  to  the  words 
suggested  were  inserted  in  In  re  Wise ;  Frith  v.  Wilson  (2).  This 
construction  is  more  natural  than  that  proposed  by  the  respondents, 
which  would  render  the  words  "  but  so  that"  &c.,  wholly  nugatory. 
The  Court  should  have  no  a  priori  reluctance  to  adopt  any  par- 
ticular construction,  merely  because  it  might  conflict  with  tbe 
rule.  The  first  step  is  construction,  the  next  the  application  of 
the  rule.  The  estate  may  not  be  divided  in  order  to  escape  the 
application  of  the  rule :  Hancock  v.  Watson  (3).  Nor  should  the 
words  of  the  testator,  "as  far  as  is  possible,"  influence  the  Court 
in  construing  the  provision.  In  any  case,  that  expression  only 
has  reference  to  rendering  the  son's  shares  inalienable,  not  to 
the  provision  for  their  descendants.  [He  referred  to  Theobald  on 
Wills,  6th  ed.,  p.  586  ;  Jarman  on  Wills,  5th  ed.,  pp.  230,  241.] 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  delivered  by 

(1)  12  Cl.  &  F.,  546,  at  p.  599.  (3)  (1902)  A.C.,  14,  at  p.  22. 

(2)  74  L.T.,  302. 


Dec.  10. 
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Griffith  C.J.  The  testator  made  his  will  in  the  year  1856,  and  H.  C.  of  a. 
by  it  he  directed  his  trustees  to  divide  the  residue  of  his  real  estate 
into  four  parts,  and  then  disposed  of  those  parts  separately,  giving  Smidmori 
one  of  them  to  each  of  his  sons  absolutely.  The  plaintiff,  appel-  g^uj^oRE. 
lant,  is  one  of  the  sons.  By  a  codicil,  the  third,  which  he  made 
in  October,  1860,  he  recited  that  he  was  desirous  of  making  further 
provision  for  his  wife  and  of  rendering  inalienable,  as  far  as  pos- 
sible, the  shares  of  his  sons  except  that  of  his  son  Thomas,  and 
"*  of  making  other  the  provisions  hereinafter  contained."  He  then 
made  a  further  bequest  to  his  wife  and  directed  that  with  regard 
to  the  share  of  each  son  except  his  son  Thomas,  whether  in  real 
or  personal  estate,  his  trustees  for  the  time  being  should  stand 
seized  or  possessed  thereof  respectively  upon  trust  to  receive  the 
income  arising  from  the  respective  shares,  and  to  pay  the  same  to 
the  sons  respectively  until  they  should  do  or  suffer  anything 
which,  but  for  the  provision  then  made,  would  have  the  effect  of 
vesting  the  right  to  receive  the  annual  income  payable  to  them 
respectively,  or  any  part  of  it,  in  any  other  person  whomsoever, 
and  that,  upon  any  son  doing  or  suffering  any  such  thing,  the  trust 
in  his  favour  should  cease,  and  the  annual  income  subject  to  such 
trust  should  be  paid  to  or  applied  for  the  benefit  of  the  person 
or  persons  who  would  have  been  entitled  to  it  by  virtue  of  the 
trusts  subsequently  declared  in  case  such  son  had  died.  Then  he 
declared  that  in  the  event  of  such  a  forfeiture  occurring  the  trustees 
might  pay  the  income  during  the  residue  of  the  life  of  the  son 
whose  share  was  forfeited  to  that  son's  wife  or  any  future  wife 
he  might  have,  and,  as  to  the  destination  of  the  share  af tier  the 
death  of  the  son,  he  made  this  provision  :  "  I  direct  and  declare 
that  my  said  trustees  or  trustee  shall  stand  seized  and  possessed 
of  the  said  respective  shares  in  my  real  and  personal  estates 
to  which  such  sons  respectively  were  entitled  upon  trust  for  such 
child  or  children  of  my  said  sons  respectively  as  shall  attain 
the  age  of  twenty-one  years  and  such  child  or  children  of 
each  of  my  said  sons  respectively  dying  under  the  age  of  twenty- 
one  years  as  shall  attain  that  age  or  die  under  that  age  leaving 
issue  and  if  more  than  one  in  equal  shares  and  proportions  as 
between  brothers  and  sisters,  but  so  that  the  child  or  children 
collectively  of  any  deceased  child  of  my  said  sons  respectively 
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H.  C.  OF  A.  shall  take  such  share  only  as  their  parent  would  have  taken 

1905.         i:„:««-» 

living. 
Smidmore        The   difficulty   arises  upon   the   provision  which  I  have  ji 
Smidmore.    ^^^^-     ^^^  view  of  the  construction  of  that  provision  is  d 

the  intention  of  the  testator  was  to  divide  the  estate  amooi 

such  children  of  his  sons  as  attained  the  age  of  twenty-one,  and 
children  of  any  son's  children  dying  under  twenty -one  as  shoi 
attain  the  age  of  twenty-one,  or  should  die  under  that  age  lea^ii 
issue.  If  that  is  the  true  construction  it  is  admitted  to  be 
infringement  of  the  rule  against  perpetuities.  But  in  order  H 
arrive  at  that  construction  it  is  necessary  to  insert  certain  wo^ 
in  the  direction,  so  as  to  make  it  read  thus :  "  Upon  trust  for  sodl 
child  or  children  of  my  said  sons  respectively  as  shall  attain  tfai 
age  of  twenty-one  years  and  such  child  or  children  of  any  dtHi 
or  children  of  each  of  my  said  sons  respectively  dying  under  tii 
age  of  twent3'-one  years  as  shall  attain  that  age  or  die  under  \haM 
age  leaving  issue,"  inserting  the  words  "  any  child  or  children  o£l 
There  are,  no  doubt,  cases  in  which  words  may  be  inserted  in  $i 
will,  if  necessary,  to  give  effect  to  the  intention  of  the  testato&i 
But  if  these  words  are  inserted  the  whole  provision  is  rendered  voiA 
Another  construction  has  been  suggested.  It  is  said  that,  if  one 
approaches  the  construction  of  this  will  without  any  preconceived 
ideas  as  to  what  the  testator  meant  to  do,  it  is  possible  to  read  i^ 
without  infringing  the  rule  against  perpetuities.  A  third  view  is 
that  it  is  impossible  to  say  which  construction  is  the  correct  one, 
and  that,  as  it  stands,  it  is  altogether  uncertain  what  the  testator 
meant,  and  therefore  we  should  hold  the  direction  void  on  thai 
ground.  We  are  informed  also  that  in  a  previous  suit  in  which 
the  construction  of  this  same  will  was  involved,  the  Chief  Judge 
in  Equity  came  to  the  conclusion  that  either  on  the  ground  of 
infringement  of  the  rule  against  perpetuities  or  on  the  ground  of 
uncertainty  the  provision  was  void,  without  determining  which 
construction  was  the  proper  one,  and  the  decision  now  under  appeal 
to  us  was  based  upon  that  conclusion.  But,  although  no  direction 
was  asked  for  by  the  appellant  or  the  respondents  on  this  point,  it 
appears  upon  the  originating  summons,  and  is  admitted  on  both 
sides  to  be  before  us  for  determination. 

On  tlie  assumption  that  this  direction  was  void  it  was  contended 
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for  the  appellant,  that  if  it  is  void,  then  the  absolute  estate  given 
by  the  original  will  remains.  As  an  authority  for  that  we  were 
referred  to  the  case  of  Hancock  v.   Watson  (1). 

There  is  no  doubt  about  the  rule ;  and,  although  it  is  clear  Smidmork. 
that  in  one  sense  the  testator  intended  to  revoke  the  original  gift 
to  his  sons,  yet  it  is  equally  clear  that  he  did  not  intend  to 
revoke  it  except  so  far  as  he  could  give  effect  to  the  new  dis- 
position contained  in  the  codicil,  that  is  to  say,  that  he  intended 
something  analogous  to  what  is  called  in  Probate  proceedings  a 
dependent  relative  revocation.  In  that  view  the  result  would  be 
that  there  was  substituted  for  the  original  absolute  gift,  a  gift  of 
the  income  for  life  until  attempted  alienation,  in  which  case  the 
income  was  to  go  over  to  the  persons  named,  and  a  gift  after  the 
death  of  the  son  to  his  representative.  It  was  contended  for  the 
appellant  that  such  a  provision  in  effect  made  a  single  estate,  and 
that  any  condition  against  alienation  of  any  part  of  it  was  void. 
But  there  is  no  authority  for  that  proposition.  There  is  no  reason, 
that  we  can  see  why  a  testator,  if  he  pleases,  should  not  divide 
the  whole  interest  in  his  real  estate  into  two  parts,  one  for  life 
and  another  in  remainder,  nor  why  he  should  not  give  them 
successively  to  the  same  person.  It  is  clear  that  in  creating  a  life 
estate  a  testator  may  direct  that  the  income  be  paid  to  the  devisee 
for  life  until  he  attempts  to  alienate,  with  a  gift  over  if  that 
should  happen.  Upon  the  construction  which  for  this  purpose 
we  assume  to  be  correct,  the  testator  has  attempted  to  give  the 
estate  in  remainder  to  the  same  person.  There  is  no  reason  of 
common  sense  why  a  testator  should  not  make  such  a  disposition 
if  he  likes,  and  there  is  no  rule  of  law  to  the  contrary  with  which 
we  are  acquainted.  The  only  rule  which  approximates  to  it  is 
the  rule  in  Shelley's  case  (2).  But  that  is  a  technical  rule  only  to 
be  followed  where  certain  technical  words  are  used.  There  is, 
therefore,  no  reason  why  the  testator  should  not  have  given  this 
property  to  his  son  for  life  until  attempted  alienation,  with  a 
direction  for  the  payment  of  the  income  during  the  son's  life  to 
other  persons  in  case  of  such  attempted  alienation,  and  a  gift  in 
remainder  to  the  son  himself  after  his  death.  That  is  the  con- 
dition to  which  the  learned  Judge  came,  and  so  far  we  agree  with 

(1)  (1902)  A.C.,  14.  (2)  1  Rep.,  936. 
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H.  C.  OF  A.  him.     In  that  view  the  income  would,  in  the  event  o£  an  atti 

, [^       to  alienate,  be  payable  to  the  son's  wife  during  the  son's  life  su 

Smidmork    to  the  discretion  of  the  trustees,  and,  subject  to  that,  it  would 
Smidmore.    ^  ^^®  persons  to  whom  it  was  given  under  the  direction  which 

have  read.     It  is   not  disputed   that,  so   far  as  that   di 

relates  to  the  life  estate,  it  is  not  void  as  infringing  the 
against  perpetuities.  The  decision  of  the  learned  Judge,  there- 
fore, on  that  point  is  correct  But  we  are  called  upon  to  s^ 
whether  the  learned  Judge  was  right  in  holding  that  the  lasl 
direction  was  void  either  as  contravening  the  rule  against  per-l 
petuities  or  as  being  unintelligible.  We  proceed  to  consider  tbti 
words  of  the  provision  from  that  point  of  view. 

The  duty  of  the  Court  in  construing  a  will  is  to  ascertain,  if 
possible,  what  the  testator  meant,  without  preconceived  ideas  as 
to  his  meaning,  and  to  give  effect  as  far  as  possible  to  his  intentioo 
as  declared  in  the  will.  In  the  present  case  we  know  what  be 
desired  to  do,  because  he  has  told  us.  He  wished  to  dispose  of 
his  property  amongst  his  sons  in  such  a  way  as  to  prevent  an 
intestacy,  and  to  render  the  gifts  inalienable  as  far  as  possiUa 
It  appears  that  it  was  present  to  his  mind  that  there  were  limits 
beyond  which  the  law  would  not  allow  that  intention  to  be 
carried  out  He  therefore  gives  the  real  estate  upon  trust  for 
such  child  or  children  of  his  sons  respectively  as  should  attain 
the  age  of  twenty -one  years.  So  far  there  was  a  vested  estate  to 
the  child  or  children  of  a  son  attaining  twenty-one  years.  Then 
he  goes  on :  "  And  such  child  or  children  of  each  of  my  said  sons 
respectively  dying  under  the  age  of  twenty-one  years,"  indicating 
that  it  was  his  intention  to  deal  with  another  class,  that  is  to  say, 
the  children  of  his  sons  who  did  not  attain  the  age  of  twenty-one 
years.  Then  came  the  words  "  as  shall  attain  that  age  or  die 
under  that  age  leaving  issue."  That  cannot  stand  of  coarse, 
because  if  a  child  dies  under  twenty-one,  he  does  not  attain  that 
age.  It  is  a  well  known  rule  that,  where  words  in  a  will  are 
otherwise  not  sensible,  or  seem  to  be  incongruous  or  irreconcilable 
with  plain  provisions,  they  may  be  rejected.  The  rejection  of  the 
words  "  attain  that  age  or  "  would  be  entirely  in  accordance  with 
that  rule.  If  we  leave  them  out  we  get  this  :  "  For  such  child  or 
children  of  my  said  sons  respectively  as  shall  attain  the  age  of 
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twenty-one  years  and  such  child  or  children  of  each  of  my  said   H.  C.  of  A. 
sons  respectively  dying  under  the  age  of  twenty-one  years  as 
shall  die  under  that  age  leaving  issue."     If  there  were  no  rule    shidmorb 
against  perpetuities,  and  no  difficulty  arising  in  the  application  of   g^j^^^jj^g 

the  suggested  rule,  there  would  be  little  doubt,  if  that  were  all       

that  was  in  the  will.  There  could  be  little  doubt  that  there  was 
a  gift  to  the  children  of  the  sons  attaining  the  age  of  twenty-one 
years  or  dying  under  that  age  leaving  issue,  although,  it  is  true, 
that  might  have  been  expressed  in  shorter  words.  Bnt  the  fact 
that  the  testator  made  use  of  cumbrous  and  voluminous  expres- 
sions to  express  his  intention  is  no  reason  for  declining  to  give  efiect 
to  the  words  he  has  used. 

It  is  contended  for  the  appellant  that,  if  the  language  is  to  be 
modified  at  all,  the  words  ''  any  child  or  children  of "  should  be 
inserted  before  the  words  "  each  of  my  said  sons  respectively."  If 
those  words  are  inserted  we  have  the  result  that  the  gift  is  void. 
Why  then  should  they  be  inserted  ?  If  the  whole  of  the  context 
shows  that  there  must  be  some  words  inserted  the  Court  may 
insert  them.  There  have  been  instances  in  which  Courts  have 
done  so.  But  it  is  a  consideration  that  must  not  be  left  out  of  mind, 
that  the  testator's  intention  was  only  to  tie  up  the  land  as  far  as 
the  law  allowed  him  to  do  so.  The  will  was  evidently  drawn  up 
by  a  conveyancer,  or  by  some  one  acting  under  the  instructions 
of  a  conveyancer,  and,  if  the  words  inserted  are  read  in,  it  would 
have  been  merely  a  copy  of  a  common  form  to  be  found  in  the 
books  of  precedents,  the  effect  of  which  would  have  been  to  defeat 
the  intention  of  the  testator.  And  when  we  find  a  conveyancer 
has  taken  a  common  form,  and  has  struck  out  of  it  the  words 
which  if  left  in  would  have  rendered  the  provision  bad,  surely  we 
are  not  justified  in  saying  that  they  were  struck  out  by  accident 
rather  than  for  a  purpose.  If  they  were  left  out  on  purpose,  then 
the  Court  would  be  doing  a  very  strong  thing  in  saying  that 
although  the  testator,  having  his  attention  called  to  the  fact  that 
the  retention  of  these  words  would  make  the  disposition  void, 
struck  them  out,  we  should  nevertheless  reinsert  them.  That 
certainly  ought  not  to  be  done  unless  the  Court  is  compelled  to  do 
it,  and  as  the  words  are  intelligible  without  the  insertion  of  the 
words  suggested,  it  seems  to  us  that  we  ought  to  read  them  as 
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H.  C.  OF  A.  they  stand.     On  that  subject  I  will  read  a  passage   from  tJwj 
_^       judgment  in  Towns  v.  Wentworth  (1) :  "  When  the  main  purpott 

Smidmo&e    &i^d  intention  of  the  testator  are  ascertained  to  the  satisfaction  <|| 
Smidmork    ^^^  Court,  if  particular  expressions  are  found  in  the  will  which inj 

inconsistent  with  such  intention,  though  not  sufficient  to  ocHitnlj 

it,  or  which  indicate  an  intention  which  the  law  will  not  permi^ 
to  take  effect,  such  expressions  cannot  be  discarded  or  modifieiij 
and,  on  the  other  hand,  if  the  will  shows  that  the  testator  moafci 
necessarily  have  intended  an  interest  to  be  given  which  there  anj 
no  words  in  the  will  expressly  to  devise,  the  Court  is  to  supply^ 
the  defect  by  implication,  and  thus  to  mould  the  language  of  thti 
testator,  so  as  to  carry  into  effect,  as  far  as  possible,  the  intentioii 
which  it  is  of  opinion  that  the  testator  has  on  the  w^hole  wiU,i 
sufficiently  declared."  So  far  then,  if  there  were  nothing  more  in  i 
the  will,  we  are  of  the  opinion  that  it  should  be  read  as  a  gift  to 
the  children  of  the  sons  attaining  the  age  of  twenty-one  years  or  < 
dying  under  that  age  leaving  issue,  and  that  the  words  "  attain^ 
that  age  or"  should  be  rejected,  as  having  crept  in  by  accident 
or  inadvertence.  l 

But  another  difficulty  is  raised  by  the  concluding  words, ''  but  so  i 
that  the  child  or  children  collectively  of  any  deceased  child  of  my 
said  sons  respectively  shall  take  such  share  only  as  their  parent 
would  have  taken  if  living."     Those  words  seem  to  assume  that 
the  issue  of  all  grandchildren  dying  under  21  years  would  oth^- 
wise  take  by  an  original  gift,  and  to  say  that  this  should  not  be 
so,  but  that  the  children  of  each  son  should  take  his  parents  share 
in  substitution  for  him.     Now,  there  is  a  well-known  rule  of  con- 
struction that  a  gift  given  in  clear  words  cannot  be  cut  down  by 
a  subsequent  ambiguous  one.     Whether  the  first  gift  is  clear  or 
not  is  in  each  case  a  matter  of  opinion.     If  it  is  sufficiently  clear  to 
enable  the  Court  to  give  effect  to  it,  then  the  rule  applies,  althoa^h 
its  application  may  be  somewhat  difficult  under  the  words  in  the 
later   part  of   the   will.     The   principle   was  clearly  stated  by 
Lord  Justice  James  in  the  case  In  re  Bywater ;  Bywater  v.  CUvrh 
(2)  where  he  said  : ''  My  view  is  this,  that  this  is  not  a  case  of  two 
inconsistent  gifts,  a  gift  of  something  in  one  clause  and  a  different 
gift  of  the  same  thing  in  another  clause,  in  which  case,  no  doubt 

1)  11  Moo.  P.C.C,  626,  at  p.  543.  (2)  18  Ch.  D.,  17,  at  p.  24. 
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the  rale  is  that  the  latter  clause,  if  a  Judge  can  find  nothing   ^-  ^-  ®'  '^• 
else  to  assist  him  in  determining  the  question,  is  to  prevail,  as       ^^^ 
being  the  last  expression  of  the  testator's  wish.     This  does  not    Smidmors 
appear  to  me  to  be  a  question  of  that  kind.     It  is  not  a  question   smidmork. 

of  difference  between  two  gifts,  but  there  is  a  gift  and  a  direction       

how  that  gift  is  to  be  paid,  which  direction  is  inconsistent  with  the 
language  of  the  gift  itself.  The  question  is  whether  that  which  is 
a  mere  direction  as  to  the  mode  of  payment  is  not  to  be  struck 
oat  as  a  superfluous  inconsistency  and  an  inaccuracy,  because  the 
giving  effect  to  it  would  alter  entirely  the  nature  of  the  gift  and 
make  the  gift  itself  totally  different  from  that  which  it  purports 
to  be."  Of  course  that  case  and  this  are  different,  but  the  principle 
is  applicable  to  the  present  case.  A  similar  rule  is  stated  in  Jarman 
an  Wills,  5th  ed.,  p.  449 :  "  It  is  to  be  observed,  too,  that  a  devise 
of  lands,  in  clear  and  technical  terms,  will  not  be  controlled 
by  expressions  in  a  subsequent  part  of  the  will,  inaccurately 
referring  to  the  devise,  in  terms  which,  had  they  been  used  in 
the  devise  itself,  would  have  conferred  a  different  estate,  if 
the  discordancy  appear  to  have  sprung  merely  from  a  negligent 
want  of  adherence  to  the  language  of  the  preceding  devise."  Those 
are  not  the  exact  words  of  any  Judge,  but  they  appear  to  us  to 
lay  down  a  sound  rule  of  construction.  So  that  if  these  words 
are  construed  by  applying  the  rule  that  a  clear  gift  is  not 
cat  down  by  subsequent  ambiguous  words  or  by  words  used 
iaaccurately  or  from  want  of  attention,  the  gift  to  the  children  of 
sons  dying  under  twenty-one  years  is  not  cut  down  by  the  passage 
with  which  we  are  now  dealing.  Another  reason  may  be  given  why 
we  should  not  hold  that  the  original  gift  is  cut  down  by  these  words 
so  as  to  produce  an  uncertainty  or  failure  of  the  gift.  It  is  possible 
to  construe  these  words  as  really  giving  a  gift  by  substitution 
to  the  issue  of  the  children  who  die  under  twenty-one  years, 
by  treating  the  word  "  only  "  as  surplusage,  and  reading  "  so  that 
the  child  or  children  collectively  of  any  deceased  child  of  my  said 
sons  respectively  shall  take  such  share  as  their  parent  would  have 
taken  if  living."  That  would  be  a  substitutional  gift  to  them, 
and  would  clearly  be  good.  Whether  that  is  the  true  construction 
or  not  may  be  a  question  for  discussion  if  and  when  any  child 
dies  under  twenty-one  years  and  leaves  issue,  and  the  question 
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H.  C.  OF  A.   arises  whether  the  child's  share   goes  to  his  representatives  or 
^^^       to  his  issue.     But  the  time  at  present  is  not  ripe  for  considering 
Smi^more    that  point.     On  the  whole  will  we  can  see  no  suflScient  ground 
Smidmork.    ^^^  saying  that  this  provision  is  uncertain  or  unintelligible,  nor 
can  we  see  any  sufficient  reason  for  interpolating  the  words  sug- 
gested so  as  to  make  the  provision  invalid,  or  for  refusing  to  give 
effect  to  the  plain  frimd  facie  meaning  of  the  words  in  which  the 
gift  is  contained. 

The  result  is  that  in  our  opinion  the  testator  has  succeeded  in 
what  he  tried  to  do,  i.e.,  in  giving  an  estate  to  his  sons  for  life 
with  a  valid  gift  over  in  the  event  of  attempted  alienation.  The 
question  which  the  learned  Judge  decided  does  not,  in  that 
view,  really  arise.  The  result,  so  far  as  relates  to  the  payment 
of  the  money  out  of  Court,  which  is  the  object  of  the  present 
proceedings,  is  that  the  appellant  fails.  But,  holding  the  view  we 
do  of  the  construction  of  the  will,  the  questions  must  be  answered 
in  a  different  manner.  The  first  declaration  in  the  order  was  that 
there  is  no  valid  trust  in  favour  of  the  children  or  remoter  issue 
of  the  plaintiff  in  respect  of  the  real  estate  devised  to  him.  That 
must  be  varied  by  declaring  that  there  is  a  valid  trust  in  favour 
of  the  children  or  remoter  issue  of  the  plaintiff.  That,  we  think 
is  all  til  at  it  is  necessary  for  us  to  order. 

Harvey  for  the  appellant  asked  that  the  decree  might  be 
reformed  in  accordance  with  the  Court's  decision. 

Griffith  C.J.  The  declaration  will  be  that  the  plaintiff  had 
an  estate  for  life  determinable  on  attempted  alienation,  with 
remainder  to  his  children  or  remoter  issue.  We  do  not  make  any 
declaration  as  to  who  are  the  members  of  the  class  of  persons 
entitled.  The  costs  of  this  appeal  should  come  out  of  the  share 
of  the  appellant. 

Order  varied  accordingly. 

Solicitors,  for  the  appellant,  Makinaon  &  Plunkett 
Soh'citors,  for  the  respondents,  other   than   J.  S.  Smidmore^ 
Makinson  &  Plunkett. 

J.  S.  Smidmore  solicitor  in  person. 

C.  A.  W. 
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A.  HUTCHINSON  AND  ANOTHER  Appellants; 

Defendants, 

AND 

lTHERINE  SCOTT  Respondent. 

Plaintiff, 

ON  APPEAL  from   THE  SUPREVIE  COURT  OF 

NEW  SOUTH  WALES. 

mmgon  Private  Lands  Act  1894  {NS.  W.)  (57  Vict.  No.  32),  sec.  SZ-^Condilional    jj.  C.  of  A. 
It^me^AgreemeTU  to  allow  «M  of  land  for  gold  mining — Illegality — Intention         1905. 
of  parties— Estoppel.  ^,—' 

The  holder  of  a  conditional  lease  under  the  Crown  Lands  Act  1884,  executed      Sydnet, 
tn  agreement  porporting  to  be  made  under  see.  33  of  the  Mining  on  Private   ^^'  '®»  ^0, 
LindA  Act  1894,  by  which  he  agreed,  in  return  for  a  certain  rent  and  royalty,  ^'* 

to  allow  another  to  use  and  occupy  a  portion  of  his  conditionally  leased  land  for         

the  porpoee  of  mining  for  gold.  By  yarious  mesne  assignments  the  appellants  Barton  and" 
became  the  holders  of  the  conditional  lease  and  the  respondent  acquired  the 
ngblB  of  the  other  party  to  the  agreement.  Rent  was  duly  paid  by  the 
respondent  under  the  agreement  and  accepted  by  the  appellants.  In  a  suit 
W  the  respondent  for  an  injunction  restraining  the  appellants  from  trespassing 
upon  the  land  the  subject  of  the  agreement,  the  appellants  set  up  the  defence 
that  the  agreement  was  an  unauthorized  attempt  to  dispose  of  gold  the 
property  of  the  Crown,  and  was  therefore  illegal  and  void. 

Bdd^  that  though  the  agreement  may  have  been  incapable  of  operating  as 
a  lease  under  the  Mining  Acts,  and  therefore  invalid  as  against  the  Crown,  it 
vai  not  on  that  account  illegal  in  such  a  sense  as  to  render  it  absolutely  void, 
bat  WM  binding  upon  the  parties  to  it  and  their  privies,  and  the  appellants 
vere,  ander  the  circumstances,  estopped  from  setting  up  that  it  was  invalid. 

In  order  to  avoid  on  the  ground  of  illegality  a  contract  which  is  capable  of 
being  performed  in  either  a  legal  or  an  illegal  manner,  it  is  necessary  to  show 
tbat  the  parties  intended  that  it  should  be  illegally  performed.  In  the  absence 
^  inch  proof  it  will  be  presumed  that  the  parties  intended  that  the  agreement 
ibonld  be  carried  out  without  breaking  the  law. 


O'Connor  J  J.. 
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H.  C.  OF  A.  I>eci8ion  of  ^.  H,  Simpson,  C.J.,  in  Eq. :    Seott  v.  Hulchinwn  (1905-5 

1906,  (N.S.  W. )  484,  affirmed. 

V,  Appeal  from  a  decision  of  A,  H.  Simpson  Chief  Judge  in  Eiqnfl 

Scott.        ^^^  g^^^j^  ^^j^^ 

In  May,  1897,  Samuel  Seberry,  a  conditional  lessee  of  a  ee 
block  of  land  under  the  Crown  Lands  Acts,  entered  into  an  ag 
ment  with  one  F.  T.  Winters,  the  material  portion  of  -which  is 
follows : — "  Whereas  it  has  been  agreed  between  the  parties  he: 
that  the  said  S.  Seberry  for  the  consideration  hereinafter  appearii^ 
shall  enter  into  this  agreement  under  the  provisions  of  section  3| 
of  the  if mingf  on  Private  Lands  Act  1894  with  the  saidF.TJ 
Winters.   Now  it  is  witnessed  that  for  the  consideration  hereinafttf 
stated  the  said  S.  Seberry  hereby  gives  and  grants  unto  the  smI 
F.  T.  Winters  his  executors  and  assigns  full  liberty  power  ani 
authority  to  take  and  retain  possession  of  the  land  more  particu- 
larly  described   in   the    schedule    hereto"    (being    15    acres  of 
the   conditional   lease  already  mentioned)  "  for  the   purpose  of 
searching  for  gold  and  other  minerals  and  for  all  other  miniif 
purposes  for  the  term  of  twenty  years  from  the  day  of  the  date 
hereof,  and  in  consideration  of  the  premises  and  powers  liberties 
and  privileges  hereby  granted  the  said  F.  T.  Winters  hereby  agrees 
to  pay  to  the  said  S.  Seberry  the  yearly  sum  of  £15  to  be  payable 
in  advance  &c.,  and  also  to  pay  to  the  said  S.  Seberry  one-sixteenti 
part  of  the  net  profits  to  be  obtained  from  the  sale  of  the  gold  » 
other  minerals  raised  from  the  said  land  "  &c.     Certain  rights  of 
ingress  and  egress  over  the  lands  comprised  in  the  rest  of  the 
conditional  lease  were  given  to  Winters,  with  liberty  to  erect  all 
necessary  buildings  and  machinery  for  the  purpose  of  carrying  on 
mining  operations.     In  February,  1902,  Seberry  transferred  his 
interest  in  the  conditional  lease  to  S.  A.  Hutchinson,  one  of  the 
appellants,  who  in  April  of  the  same  year  transferred  to  his  wife, 
the  other   appellant.     In   July,    1902,   Winters  transferred  his 
rights   under   the   agreement   to   David   Scott.     The   latter,  in 
November  of  the  same  year,  transferred  to  C.  S.  McPhillany,  who 
in  May,  1903,  transferred  to  the  respondent.    The  respondent  and 
her  predecessors  in  title  were  in  possession  of  the  land  the  subject 
of  the  agreement,  and  paid  rent  to  the  appellants  and  their  pre- 
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decessors  in  title.     In  June,  1904,  certain  litigation  took  place   ^-  ^-  ^^  ^• 
between  the  female  appellant  and  the  respondent  in  connection       ^^^ 
with  the  rent  claimed  under  the  agreement,  and  in  the  same  year  hctchinson 
that  appellant  claimed  to  have  determined  the  tenancy  by  notice.       scott. 

After  that  date  the  appellant,  S.  A.  Hutchinson,  endeavoured  to       

take  forcible  possession  of  the  15  acres  on  his  own  and  on  his  wife's 
behalf.  The  respondent  then  brought  a  suit  in  Equity  in  which 
she  prayed  that  the  appellants  might  be  restrained  from  trespass- 
ing on  the  land  in  question,  and  from  procuring  the  concurrence 
of  the  Minister  for  Mines  in  a  certain  agreement  or  lease  alleged 
to  have  been  made  between  the  two  appellants,  and  purporting  to 
be  made  in  pursuance  of  sec.  11  of  the  Mining  Laws  Amendment 
Act  1896,  for  the  pui-pose  of  giving  the  appellant,  S.  A.  Hutchinson, 
the  right  to  occupy  for  mining  purposes  a  certain  portion  of  the 
15  acres  in  question,  and  that  the  appellants  might  be  restrained 
from  interfering  with  the  respondent's  enjoyment  of  the  land  in 
question,  with  a  claim  for  damages.  It  was  contended  on  behalf 
of  the  appellants  at  the  hearing  of  the  suit  that  the  agi'eement  of 
May,  1897,  was  invalid,  and  that  the  appellants  were  not  estopped 
from  denying  its  validity.  His  Honour  the  Chief  Judge  in  Equity 
decided  against  the  appellants  and  made  a  decree  sus  asked,  with 
costs :  Scott  V.  Hutchinson  (1). 

From  this  decision  the  present  appeal  was  brought. 

The  material  parts  of  the  sections  of  the  Acts  referred  to  appear 
in  the  judgments. 

Harvey  for  the  appellants.  The  agreement  of  May,  1897,  was 
illegal  and  void.  Conditional  leases  are  not  within  sec.  33  of  the 
Act  57  Vict.  No.  32,  which  was  the  first  Act  to  confer  upon  the 
owners  of  private  lands  in  general  the  right  to  grant  licences  for 
the  purpose  of  mining  for  gold  upon  their  lands.  A  conditional 
lessee  is  not  an  owner  within  the  meaning  of  the  section;  see 
definition  sec.  2.  Moreover  under  sec.  33  the  power  given  is  to  make 
agreements  for  the  use  of  the  land  for  mining  purposes  "  as  if  it 
were  Crown  land."  That  implies  that  the  mining  regulations  must 
be  complied  with,  and  that  the  person  with  whom  the  agreement  is 
made  must  take  up  a  claim  or  area  of  some  kind  under  the 

(1)  (1905)  5  S.R.  (N.S.W.),  Ah\. 


n 
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H.  C.  OP  A.   Mining  Act  1874,,  and  the  agreement  should  provide  for  dij 
being  done.     The  agreement  in  question  was  not  a  compliaoc^ 

Hutchinson  with  the  requirements  of  the  section  in  that  respect.     Power  ■{ 
s/  r        grant  ordinary  leases  or  agreements  for  the  use  of  land  for  goH 

mining  purposes  was  not  conferred  upon  owners  of  private  IaoII 

until  60  Vict.  No.  40,  sec.  11.  That  section  does  not  indiMh 
land  held  under  conditional  lease.  Provision  is  made  for 
land  in  sec.  7;  it  is  to  be  private  land  within  the  meaning  of  i 
Act  and  of  the  Act  of  1874,  if  it  has  been  so  declared  by  p 
mation  in  the  Gazette,  The  15  acres  in  question  were 
proclaimed  until  the  day  after  the  agreement  was  made, 
therefore  were  not  available  for  the  purpose,  and  the  agreemefll 
was  inoperative.  The  approval  of  the  Minister  is  necessary  !dl 
the  validity  of  a  lease,  and  that  has  not  been  obtained.  Then  seq 
98  of  the  Crown  Lands  Act  1884  makes  it  illegal  for  the  holdci 
of  land  under  conditional  lease  to  grant  a  lease  or  licence  for  it  td 
be  used  for  other  than  pastoral  purposes.  The  agreement  yni 
therefore  not  merely  invalid,  but  illegal  and  absolutely  void 
Gold  in  the  soil,  unless  expressly  alienated  by  the  Crown,  is  thtf 
absolute  property  of  the  Crown,  and  it  is  illegal  for  any  person  td 
remove  it  from  his  own  or  any  other  land,  without  the  authori^ 
of  the  Crown.  There  is  always  an  implied  reservation  of  thii 
metal  in  a  grant  of  land  by  the  Crown.  Any  agreement  by  whickl 
a  person,  who  has  not  obtained  the  authority  of  the  Crown, 
attempts  to  give  another  person  power  to  dig  for  and  carry  away 
gold  is  absolutely  void. 

[He  referred  to  Ah  Wye  v.  Lock  (1);  Shannahan  v.  Shin  of 
Creawick  (2);  Clarke  v.  Pitcher  (3);  37 .Vict.  No.  13,  seca  123, 124; 
48  Vict.  No.  18,  sees.  48,  50;  53  Vict.  No.  21.] 

[Griffith  C.J.  referred  to  Crowe  v.  Wehl  (4),  and  Plant  v. 
Rollston  (5).] 

The  preamble  to  the  Act  (57  Vict.  No.  32)  shows  that  it  was 
the  intention  of  the  legislature  to  declare  that  all  mining  for  goU 
on  private  lands,  a«  well  as  on  Crown  Lands,  w^as  thenceforth  to  be 
deemed  illegal,  unless  done  under  the  authority  of  the  Crown. 
Before  the  Act  the  law  as  to  gold  mining  on  private  lands  was 

(1)  3  V.R.  (K).  112.  (4)  11  Q.L.J.,  50. 

(2)  8  V.L.R.  (L.),  342;  4  A.L.T.,  86.  (5)  6  Q.L.J.,  98. 

(3)  9V.L.R.  (L.),  128;  6  A.L.T.,  17. 
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doubtful, the  Crown  not  having  asserted  its  right,  but  the  Act  was   H-  C-  ^'  '^• 

to  settle  the  doubt  once  for  all,  and  establish  for  the  future  the 

title  of  the  Crown  to  gold  in  the  soil.  Hutchinson 

[O'Connor  J.  referred  to  R  v.  Wilson  (1)  on  the  question  of       scott. 
the  ownership  of  gold  before  severance  from  the  soil.]  

That  being  the  law,  as  declared  by  Act  of  Parliament,  the 
female  appellant  is  not  estopped  from  setting  up  the  illegality  of 
the  agreement,  although  it  was  made  by  her  predecessor  in  title, 
and  although  she  has  received  rent  under  it.  Even  the  parties  to 
a  contract  are  not  estopped  against  an  Act  of  Parliament: 
Barrows'  Case  (2);  Fairtitle  v.  Gilbert  (3);  Gaslight  and  Coke  Co. 
V.  Turner  (4).  An  agreement  to  do  what  is  unlawful  or  prohibited 
cannot  acquire  strength  by  lapse  of  time  or  estoppel.  Even  if 
Mrs.  Hutchinson  is  estopped  from  setting  up  illegality,  her 
hasband  is  not  He  went  on  the  land  by  virtue  of  a  miner's  right, 
not  only  by  virtue  of  the  licence  from  his  wife.  Even  as  a 
trespasser  he  is  entitled  to  remain  in  possession  except  as  against 
a  person  who  shows  title.  Under  the  agreement  there  is  no  title 
in  the  respondent  or  in  any  other  person  except  upon  compliance 
with  the  requirements  of  the  Act.  The  respondent  has  done 
nothing  to  complete  her  title  as  against  the  Crown  or  persons 
going  on  the  land  by  authority  of  the  Crown.  At  present  her 
rights,  if  she  has  any,  are  only  against  the  other  party  to  the 
agreement,  or  his  successor  in  title,  Mrs.  Hutchinson.  Hutchinson 
is  a  stranger  to  the  title  of  his  wife,  and  therefore  is  not  affected 
by  anything  which  might  operate  as  estoppel  against  her. 

Gordon  K.C.  (with  him  Loxton\  for  the  respondent.  The 
agreement  was  not  illegal  in  the  sense  of  being  unlawful  and  void. 
The  utmost  objection  that  can  be  taken  to  it  is  that  it  is  vitra 
vires  and  therefore  invalid,  that  is  to  say  that  it  confers  no  rights, 
as  against  the  Crovm,  upon  the  person  with  whom  it  is  made.  A 
grant  in  fee  of  land  by  the  Crown  confers  on  the  grantee  the 
right  to  the  possession  of  a  royal  mine,  that  is  to  say  a  title  as 
against  all  the  world  except  the  Crown.  The  grantee  may  deal 
with  it  as  the  owner  until  the  Crown  intervenes.    The  prohibition 

(1)  12  S.C.R.  (N.S.W.),  258.  (3)  2  T.R.,  169. 

(2)  U  Chu  D.,  432,  at  p.  441.  (4)  6  Bing.  N.C.,  324. 
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H.  C.  OF  A.    in  the  Crown  Lands  Act  1884,  sea  98,  does  not  make  the 

void,  it  merely  protects  the  rights  of  the  Crown.     At  the  roosi 

Hutchinson  would   render  the   agreement  invalid,   it  would   not  affect 
g^j^        question  of  estoppel.     But  there  may  be  an  agreement  binding 

both  of  the  parties  to  it  although  a  third  party  has  the  right 

interfere  and  prevent  its  being  carried  out.   In  order  that  estopf 
may  be  excluded,  there  must  be  not  merely  invalidity  in  this 
but  illegality.     In  almost  all  cases  of  estoppel  there  is  invalidi 
the  only  question  being  whether  a  particular  person  can  tJ 
advantage  of  the  invalidity  or  not.     If  the  agreement  does  m 
necessarily  tend  to  illegality  it  is  not  unlawful  in  the  sense  ^ 
being  absolutely  void.     Here  the  conditional  lessee  had  ceiid 
rights  over  the  land,  beyond  those  of  an  ordinary  lessee,  and  I 
was  entitled  to  sublet  these  rights  to  another  pei'son,  upon 
assumption  that  the  sub-lessee  would  obtain  the  proper  authori 
from  the  Crown  for  whatever  use  he  intended  to  make  of  the 
There  is  nothing  in  the  agreement  to  imply  that  the  sub-lessee 
to  do  anything  unlawful  or  in  an  unlawful  manner.     It 
capable  of  being  performed  without  infringing  any  law,  and 
only  reasonable  construction  of  the  reference  to  the  Mining 
Private  Lands  Act  1894  is  that  nothing  was  to  be  done 
out   proper  authority   from   the  Crown.      The   onus  is  on 
appellants  to  show  that  the  agreement  was  not  capable  of  bei 
performed  in  a  lawful  manner:  Clarke  v.  Pitcher  (1).    [He  m 
ferred  also  to  Plant  v.  RoUston  (2)  and  Day  Daiim  Block  (sm 
Wyndham  G.  M.  Co.  Ltd.  v.  Plavt  (3).]  ' 

The  appellants  are  not  entitled  to  set  up  the  invalidity  of  di 
agreement.  There  is  privity  of  estate  between  them  and  thi 
original  grantor,  and,  in  addition  to  that,  the  appellants  have  dow 
everything  possible,  by  way  of  adoption  of  the  agreement  and  b^ 
acceptance  of  rent,  to  estop  themselves  by  their  own  conduct  fro* 
raising  such  a  defence.  [He  referred  to  Doe  d.  Biddle  v.  Ahrahatf^ 
(4);  Cole  on  Ejectment  (1857  ed.),  p.  215.]  Hutchinson  can  onlf 
justify  under  his  wife.  He  only  claimed  the  right  to  enter  by  her 
authority.  Being  merely  a  trespasser  he  cannot  contend  that  the 
person  in  possession  before  him  was  wrongfully  tliere. 

(1)  9  V.L.R.  (L.),  128.  (3)  11  Q.L.J.,  53, 

(2)  6  Q.L.J.,  98.  (4)  1  SUrk.,  305, 
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Harvey,  in  reply,  referred  to  Everest  and  Strode  on  Estoppel,  H.  C.  of  a. 
1884  ed,  pp.  204,  205,  227  and  cases  there  cited.  ^^• 

Hutchinson 
GRiFFnH    C.J.     This  is   a   suit   brought   by  the   respondent       g^^ 
against  the  appellants  on  the  Equity  side  of  the  Supreme  Court 
of  New  South  Wales  to  obtain  an  injunction  restraining  the 
appellants    from   committing    and    continuing    trespasses   upon 
certain  land,  15  acres  in  extent,  of  which  the  respondent  claimed  to 
be  the  lessee,  and  from  procuring  the  concurrence  of  the  Minister 
for  Mines  in  any  agreement  purporting  to  allow  the  appellants 
or  either  of  them  to  interfere  with  the  respondent's  enjoyment  of  the 
land,  and  for  damages.     The  defendants,  the  present  appellants, 
were  the  successors  in  title  of  one  Seberry,  who  was  the  holder  of 
a  conditional  lease,  under  the  Grown  Lands  Act  1884,  of  the  land 
in  question.     The  respondent  was  the  successor  in  title  to  one 
Winters,  with  whom  Seberry  had  made  an  agi'eement  under  seal, 
in  the  form  of  a  lease,  dated  11th  May,  1897,  by  which  Seberry 
granted  to  Winters  "full  liberty  and  power  and  authority  to  take 
and  retain  possession  of  the  land"  in  question  "for  the  purpose  of 
searching  for  gold,  and  other  minerals  and  for  all  other  mining 
purposes  for  the  term  of  20  years,"  at  a  yearly  rental  of  £15  to 
be  payable  in  advance  half-yearly  in  instalments  of  £7  10s.  each. 
Winters,  the  lessee,  agreed  also  to  pay  to  Seberry  one  sixteenth 
part  of  the  net  profits  to  be  obtained  from  the  sale  of  the  gold  or 
other  minerals  raised  from  the  land.     By  various  mesne  assign- 
ments the  title  to  the  land  was  claimed  to  be  vested   in  the 
appellants.     Whether  the  legal  estate  passed  to  them  or  not  is 
immaterial,  because  rent  had  been  paid  by  the  present  respondent 
to  the  appellant,  Mrs.  Hutchinson,  and  accepted  by  her  for  a  period 
covering   that   in    which    the    trespasses   complained    of    were 
committed. 

Various  objections  were  taken  to  the  plaintiff's  right  to  recover. 
The  principal  objection  is  that  the  agreement  relied  upon  by  the 
plaintiff  is  invalid  or  void,  and  that  the  Court  should  give  no  aid 
to  its  enforcement. 

The  title  of  Seberry  was  a  conditional  lease,  and  in  sec.  98  of 
the  Crown  Lands  Act  1884,  it  is  provided  that  "no  lease  or  licence 
other  than  special  leases"  (which  this  is  not)  "shall  confer  any 
YOL.  ni.  28 


; 
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H.  C.  OF  A.   right  to  remove  material  from  the  leaded  land  or  to  sublet  a 
land  for  other  than  grazing  purposes  or  to  prevent  the  entry 

Hutchinson  removal   of  material    by   authorized  persons."      That   pro 
Scott        seems  to  be  directed,  not  to  the  purpose  of  declaring  that 

attempted  lease  should  be  void  or  unlawful,  or  of  preventing 

attempt  to  exercise  those  rights  from  succeeding  as  between 
leaseholder  and  persons  deriving  title  from  him,  but  to  render 
such  transactions  ineffective  as  against  the  Crown.  The  lessee < 
conditional  lessee  could  not  give  a  good  title  against  the  Croi 
any  more  than  a  lease  by  any  person  not  the  owner  would 
a  good  title  as  against  the  owner.  But  there  is  nothing  unlai 
in  the  mere  fact  of  a  person  who  has  no  title  giving  a  lease  of 
of  which  he  is  in  possession,  and  there  is  nothing  in  that  sectid 
to  exclude  the  common  law  doctrine  that  a  man  cannot  derogi|| 
from  his  own  grant.  A  person  giving  possession  of  land  to  anotlnj 
and  accepting  rent  imder  an  agreement  cannot  be  heard  to 
that  that  other  person  is  his  tenant.  That  was  not  seriously  pi 
for  the  appellants.  But  it  was  contended  that  the  lease,  if  pro] 
called  a  lease,  was  void  because  it  was  executed  for  an  illegal 
pose,  that  is  to  say  for  the  purpose  of  searching  for  gold, 
argument  was  put  in  this  way.  A  gold  mine  is  a  royal  mine 
belongs  to  the  Crown,  and  it  is  therefore  unlawful  for  a  subje^ 
to  work  such  a  mine;  consequently  any  lease  by  any  person  of  ij 
gold  mine  to  another  for  the  purpose  of  working  it  is  imlawtti 
There  is  no  case  in  which  such  a  doctrine  has  been  laid  doin 
The  last  case  in  which  the  subject  was  dealt  with  was  that  of  ^ 
Attorney 'General  v.  Morgan  (1),  a  suit  by  the  Attomey-Geneni 
to  restrain  the  defendants  from  raising  working  or  getting  fromi 
mine  known  as  the  Owynfynydd  mine  in  Wales  any  gold  or  goi 
ore,  silver  or  silver  ore,  or  quartz,  or  other  substances  containiiff 
those  metals,  without  the  licence  of  the  Commissioners  of  Wooii 
Forests,  and  Land  Revenues.  There  was  also  a  claim  for  tf 
account  of  all  gold  or  silver  already  taken  from  the  land.  H* 
injunction  was  granted  as  to  removing  the  metals,  but  was  limifcrf 
to  that;  it  was  not  granted  as  to  the  raising  of  the  metals.  After 
that,  while  the  suit  was  still  pending,  the  land  was  conveyed  to  i 
company,  so  that  the  main  question  failed,  and  the  suit  was  only 

(1)  (1891)  1  CIi.,  432. 
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continued  on  the  question  of  costs.     The  suit  was  for  the  purpose  H.  C,  op  A. 
of  determining  whether  the  defendant  had  done  anything  wrong,        ^^^^ 
and  was  consequently  liable  for  the  costs.    That  was  the  material  Hutchinson 
matter.    Mr.  Justice  North  reviewed  the  law  on  the  subject  at       scott. 
considerable  length;  but  I  shall  only  refer  to  one  or  two  passages.        

TT  <»  •  1  •    1       Griffith  C.J. 

ne  quotes  (1)  from  the  celebrated  Case  of  Mines  (2),  in  which 
twelve  judges  in  1568  decided  authoritatively  "  that  by  the  law 
all  mines  of  gold  and  silver  within  the  realm,  whether  they  be  in 
the  lands  of  the  Queen,  or  of  subjects,  belong  to  the  Queen  by 
prerogative,  with  liberty  to  dig  and  caiTy  away  the  ores  thereof, 
and  with  other  such  incidents  thereto  as  are  necessary  to  be  used 
for  the  getting  of  the  ore."  The  first  part  of  that  passage  has 
never  been  dissented  from  ;  as  to  the  second  part,  "  with  liberty 
to  dig  and  carry  away,"  &c.  I  know  of  no  instance  recorded  in 
which  the  Crown  has  exercised  that  right.  It  was  denied  by 
Lord  Hardwicke  in  Lyddall  v.  Weston  (3).  At  any  rate  there  is 
no  instance  in  which  the  Crown  has  asserted  the  right  to  enter 
land  for  that  purpose.  It  has  been  undoubtedly  the  practice  in 
many  parts  of  the  British  Empire  for  owners  of  private  land  to 
look  for  gold  and  to  take  it  away  without  being  interfered  with 
by  the  Crown.  It  was  not  held  in  Attorney -General  v.  Moi^gan 
(4)  that  it  was  unlawful,  in  the  sense  of  being  an  offence,  but 
that  the  Crown  were  entitled  to  restrain  a  subject  from  taking 
away  the  gold  without  a  licence.  In  the  Court  of  Appeal  the 
decision  of  Mr.  Justice  North  was  aflBrmed.  The  defendants  relied 
upon  certain  Statutes  to  which  it  is  not  necessary  to  refer.  The 
<lifficulty  that  arises  as  to  the  right  of  the  Crown  to  enter, 
and  also  as  to  the  rights  of  the  subject  in  possession  of  the  land, 
has  given  rise  to  legislation  in  various  parts  of  the  British 
dominions,  and  various  Statutes,  commonly  called  Mining  on 
Private  Lands  Acts,  have  been  passed  to  deal  with  the  matter. 
Their  double  purpose  is  to  authorize  gold  seekers,  having  the 
authority  of  the  Crown,  to  enter  as  against  the  owner  of  the  free- 
hold and  search  for  gold,  and  to  provide  statutory  means  of 
enforcing  the  Crown's  supposed  right  of  entry.  Another  object 
is  to  give  a  good  title  as  against  the  Crown  to  the  gold  when 

(1)  (1891)  1  Ch.,  432,  at  p.  444.  (3)  2  Atk.,  20. 

(2)  Plowd.,  310.  (4)  (1891)  1  Ch.,  432. 
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H.  C.  OF  A.  taken.      But  there  is  nothing  in  these  Statutes  to  render 
the  gold  any  more  unlawful  than  it  was  before.     I  hesitate 

Hutchinson  much  to  come  to  the  conclusion  that  it  is  unlawful  for  the  oi 
of  pri\'ate  land  to  dig  for  gold  on  the  land,  except  in  the  senae 
in  doing  so  he  commits  an  actionable  wrong  which  the  Crown! 
restrain  by  injunction,  or  for  which  it  may  recover  damage 
assuming  that  it  is  unlawful,  the  question  remains  whether! 
renders  a  lease,  which  is  wrong  in  that  sense,  unlawful  in 
sense  that  it  is  incapable  of  enforcement,  although  it  is  in  fomi 
agreement  for  the  mere  purpose  of  enabling  tlie  lessee  to  do  wl 
tlie  lessor  himself  might  have  done  in  a  lawful  manner  by 
plying  with  the  statutory  conditions.    The  learned  Chief  Judgcj 
Equity  was  of  the  opinion  that  the  lease  was  not  unlavrf  ul  in  tl 
sense,  on  the  ground  that  there  was  no  evidence  of  any  inteotii 
on  the  part  of  lesvsor  or  lessee  that  the  lessee  should  break  the  k 
The  law  on  this  point  has  long  been  settled.  I  may  assume  fort 
purpose  of  the  present  discuasion  that  the  unauthorized  digging  f 
gold  was  unlawful  in  the  sense  of  unlawfulness  which  avoids 
contract.     In  the  case  of  Sewed  v.  Royal  Exchange  AssuranoeL 
(1),  decided  in  1813  in  the  Court  of  Common  Pleas,  the  doctrine  wi 
clearly  laid  down.     That  was  a  case  of  a  policy  of  insurance  oa 
ship.    The  insurance  was  in  respect  of  an  unlawful  voyage,  beiJ 
at  the  time  of  the  continental  system.     A  Statute  prohibited  tq 
voyage  under  the  conditions  under  which  it  was  to  be  made   But  J 
was  held  that  that  fact  did  not  of  itself  avoid  the  charter  party,  na 
did  the  fact  that  the  ship  was  foreign  built,  because  the  defect  if 
each  case  might  be  cured  on  the  return  voyage.    Lord  ManmH 
said  (2):  "  This  vessel  clearly  is  not  entitled  to  the  privileges  of  ^ 
British  ship,  but  is  to  be  considered  as  an  alien  ship.    As  such,  shl 
could  not  come  to  England  with  the  cargo  in  question  ;  were  it  nd 
that  by  the  Statute  49  Geo.  3  c.  60,  his  Majesty  has  power  to  licensl 
ships  to  a  trade  directly  contrary  to  the  act  of  navigation,  i.e^  W 
authorize  alien  ships  to  bring  home  this  sort  of  cargo.  I^an  condd, 
that  this  captain  would  have  performed  this  voyage  without  obtain- 
ing such  a  licence.  If  there  were  any  officer  in  the  Azores  authorized 
to  grant  it,  the  master  might  obtain  it  there  :  if  not,  he  might  wait 
till  such  a  licence  was  sent  out  to  him  from  England.    It  does  no* 

(1)  4  Taunt.,  856.  (2)  4  Taunt,,  856,  at  p.  864. 
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appear  to  us  by  any  evidence  that  the  charter-party  bound  him  to   W.  0.  of  A. 

sail  on  his  homeward  voyage,  before  he  should  obtain  this  licence.       ^ ^ 

The  sort  of  licence  to  be  obtained,  is  a  licence  to  import ;  therefore  Hutchinson 
it  was  not  necessary  to  obtain  it  till  just  before  the  act  of  importa-       scott. 

tion :  it  does  not  refer  to  the   act  of  sailing  homeward,  but  of       

bringing  in  the  goods ; "  and  therefore  the  objection  failed.  The 
flame  principle  was  applied  in  Haines  v.  Busk  (1),  which  was 
also  a  case  of  an  insurance  policy.  Indeed  the  doctrine  is  as  old 
as  the  time  of  Coke.  In  Porter's  Case  (2),  a  distinction  was  drawn 
between  the  case  of  a  direction  which  might  be  legally  performed 
by  licence,  although  illegral  without,  and  one  which  was  altogether 
illegal  and  void.  In  the  case  of  Waiugh  v.  Moi^ris  (3),  Lord  Black- 
hwm,  delivering  the  judgment  of  the  Court,  said :  "  We  quite 
agree,  that,  where  a  contract  is  to  do  a  thing  which  cannot  be 
performed  without  a  violation  of  the  law  it  is  void,  whether  the 
parties  knew  the  law  or  not.  But  we  think,  that  in  order  to  avoid 
a  contract  which  can  be  legally  performed,  on  the  ground  that 
there  was  an  intention  to  perform  it  in  an  illegal  manner,  it  is 
necessary  to  shew  that  there  was  the  wicked  intention  to  break 
the  law ;  and,  if  this  be  so,  the  knowledge  of  what  the  law  is 
becomes  of  great  importance."  The  same  principle  was  followed 
by  the  Supreme  Court  of  Victoria  in  the  cases  referred  to  by  Mr. 
Justice  Simpson  :  Ah  Wye  v.  Locke  (4) ;  and  Clarke  v.  Pitcher  (5). 

Now,  in  considering  whether  this  contract  was  capable  of  being 
carried  out  without  a  breach  of  the  law,  if  we  look  to  see  what 
was  the  intention  of  the  parties,  we  find  it  abundantly  manifested 
by  the  agreement  itself.  Now,  in  the  case  which  I  have  just  cited, 
in  determining  whether  there  was  an  intention  to  break  the  law, 
knowledge  of  the  law  was  held  to  be  an  important  element. 
But  it  is  to  be  remarked  that  this  agreement,  which  is  alleged  to 
be  unlawful,  is  expressly  stated  to  be  made  under  the  provisions 
of  sec.  33  of  the  Mining  on  PHvate  Lands  Act  1894,  so  that  the 
parties,  on  the  face  of  the  agreement,  so  far  from  evincing  an 
intention  to  break  the  law,  have  clearly  indicated  their  intention 
to  abide  by  the  law. 

(1)  5  Taunt.,  521.  (4)  3  V.R.  (E.),  112. 

(2)  1  Rep.  ia6,  at  p.  25a.  (5)  9  V.L.R.  (L.),  128. 

(3)  L.R.  8  Q.B.,  202,  at  p.  208. 
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H.  C.  or  A.       The   Mining   on   Private  Lands    Act  1894,  dealt  with 

^ ■        subject  of  mining  on  private  property.     It  empowered  wardenBJ 

Hutchinson  grant  to  holders  of  miners'  rights  authority  to  enter  private 
Scott        which  had  been  brought  imder  the  provisions  of  the  Act,  and 

for  gold  or  other  metals.      It  also  authorized  the  Governor 

Council  to  grant  leases  of  private  lands  for  the  purposes  of 
thereon.  Sec.  33  pro\4des  that: — "The  owner  of  any  private 
not  applied  for  or  occupied  for  mining  purposes  under  the 
visions  of  this  Act  shall  be  at  liberty  to  enter  into  an  agreei 
in  writing  with  any  holder  of  a  miner's  right  or  mineral  lic«ii| 
giving  such  holder  power  to  take  possession  of  such  land  fi 
mining  purposes  as  if  it  were  Crown  land,  and  with  respect  to  tM 
area  which  may  be  so  taken  possession  of,  the  form  of  measnpj 
ment,  the  mode  of  defining  the  boundaries  thereof,  the  labo^ 
conditions,  and  the  lapsing  of  title  for  non-compliance  there™ 
such  land  shall  be  held  and  worked,  subject  to  the  regulationsi 
the  Mining  Board  in  force  for  the  time  being,  and  it  shall  not  || 
necessary  to  obtain  a  mining  lease  under  the  provisions  of  tii( 
Act  for  such  private  land  so  occupied  as  aforesaid  under  minei 
rights  and  mineral  licences:  Provided  that  every  such  agreem«i| 
shall  within  fourteen  days  thereafter  be  registered  with  tN 
Mining  Registrar  for  the  district  in  which  such  land  is  situate^ 
in  accordance  with  regulations  to  be  made  by  the  Governor 
This  agreement  w-as  registered  accordingly.  So  that  the  partial 
so  far  from  intending  to  violate  the  law,  intended  to  obey  the  ]bm 
They  thought,  erroneously  perhaps,  that  their  agreement  ^ 
within  that  section.  According  to  the  doctrine  stated  by  I^ 
Blackburn  in  the  case  of  Waugh  v.  Morris  (1),  it  is  necessary,  ii 
order  to  avoid  a  contract  which  is  capable  of  being  illegally  fl 
legally  performed,  to  show^  a  wicked  intention  to  break  the  la* 
It  is  quite  clear  that  in  this  case,  so  far  from  desiring  or  intendn( 
to  break  the  law,  it  was  the  intention,  perhaps  ineflTectual,  of  th 
parties  to  obey  the  law.  In  my  opinion  the  objection,  that  thi 
agreement  was  illegal  and  therefore  void,  faila  It  is  not  necessaij 
to  say  whether  it  could  operate  under  sec.  33.  The  objection  fl 
that  it  is  illegal,  but  it  must  be  taken  that  the  parties  intendfi" 
that  the  lessee  should  do  everything  necessary  to  make  searchinj 

(1)  L.R.  8  Q.B.,  202. 


Griffith  C.J. 
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for  gold  legal.      It  would  be  a  singular  thing  that  the  parties,  H-  C.  of  A, 
under  these  circumstances  should  be  held  to  have  intended  to 
break  the  law.     My  opinion  is  that  the  objection  fails,  and,  that  Hutchinson 
failing,  and  it  being  admitted  that  there  is  no  other  substantial       gcorr 
point,  my  conclusion  is  that,  as  the  relationship  of  landlord  and 
tenant  existed  at  the  time  of  the  trespass,  the  landlord  cannot 
derogate  from  his  own  grant  and  treat  the  tenant  as  a  trespasser. 
I  am  of  opinion  therefore  that  the  learned  Judge  was  right  and 
that  the  appeal  should  be  dismissed. 

Barton  J.     I  am  of  the  same  opinion. 

0'Ck)NNOR  J.     I  am  of  the  same  opinion. 

It  appears  to  me  that  it  is  quite  'unnecessary  to  go  into  any  of 
the  questions  raised  as  to  the  validity  of  the  agreement  of  the 
11th  May,  1897.  The  matter  may  be  decided  on  the  simple 
ground  that  has  been  dealt  with  by  the  Chief  Judge  in  Equity. 

The  defendants'  predecessor  in  title  having  made  this  agree- 
ment, and  the  defendants  themselves  having  recognized  it  by  the 
acceptance  of  rent  and  in  other  ways  which,  under  ordinary 
circumstances,  would  estop  them  from  denying  its  binding  eflFect 
on  them,  the  question  is  whether  the  law  of  estoppel  applies 
under  the  circumstances  of  this  case.  There  is  no  doubt  that  the 
principle  of  estoppel  does  not  apply  where  the  Act  done  or  the 
agreement  made  involves  the  doing  of  something  illegal,  in  the 
sense  of  being  something  which  the  law  prohibits.  But  the  law 
has  never  gone  to  the  extent  of  saying  that,  where  two  parties 
have  entered  into  an  agreement  as  to  which  there  may  be  some 
difficulty  of  performance  in  accordance  with  law,  the  agreement 
is  therefore  void,  and  the  party  who  has  taken  advantage  of  it 
is  entitled  to  say  that  his  own  grant  is  void.  As  was  pointed  out 
by  Mr.  Gordon,  a  very  large  number  of  cases  of  estoppel  arise  out 
of  some  informality  which  one  of  the  parties,  after  having  taken 
advantage  of  the  agreement,  seeks  to  set  up.  If  the  informality  did 
not  exist,  it  would  not  be  necessary  to  resort  to  the  doctrine  of 
estoppeL  Certainly  it  would  be  a  very  extraordinary  defect  in 
the  law  if  a  defendant,  who  has  acted  imder  all  the  circumstances 
in  the  way  in  which  these  defendants  have,  could  take  up  the 


372  HIGH   COURT  [l«fi 

H.  C.  OF  A.  position    that   the   document   which   their  predecessor   in 
executed,  and  which  has  been  recognized  by  them  in  so 

Hutchinson  ways,  was  void.     I  take  the  same  view  as  the  learned 
Scott.       Judge  in  Equity  that,  so  far  from  these  documents  showing  d 

intention  to  do  anything  wrong  or  break  the  law,  everything  mi 

intended  to  be  done,  and  was  really  done,  as  far  as  possible,  Oj 
compliance  with  the  law,  and  on  the  supposition,  perhaps  erroneoa^ 
that  the  law  had  been  in  every  detail  complied  with.  As  wi(| 
pointed  out  by  Mr.  Harvey,  there  was  at  one  time  some  legal  difi- 
culty  in  deciding  whether  the  holder  of  a  conditional  lease  couU 
make  an  agreement  under  sec.  33,  I  presume  because  of  thi 
restriction  which  the  Act  of  1884  places  on  the  leasing  powen 
of  holders  of  that  particular  kind  of  holding.  That  wM 
removed  by  the  seventh  section  of  60  Vict.  No.  40,  an  Act  to 
amend  the  law  relating  to  Mining  on  Private  Lands,  whiA 
empowered  the  holder  of  conditionally  leased  land  to  make  i 
lease  under  the  Act,  if  the  Governor  by  proclamation  declared 
such  lands  to  be  private  lands  within  the  meaning  of  the  Mmi^ 
on  Private  Lands  Act  1894.  The  agreement  recites,  and  recites 
truly,  that  the  conditional  lease  had  been  brought  under  th« 
operation  of  the  Act  by  proclamation  in  the  Gazette  of  even  d&te, 
that  is,  the  day  on  which  the  agreement  was  executed,  and  then 
recites  that  it  had  been  agreed  between  the  parties  that  they 
should  enter  into  an  agreement  under  the  33rd  section  of  the 
Mining  on  Private  Lands  Act  1894.  So  that  Seberry  waited 
until  the  land  was  so  proclaimed,  so  as  to  give  him  authority 
to  make  an  agreement  under  sec.  33,  then  purported  to  make 
the  agreement  under  that  section,  and  the  agreement  was  duly 
registered.  Under  those  circumstances,  whatev^er  may  be  said  as  io 
the  validity  of  the  title  conveyed,  it  is  quite  clear  that  there  was  no 
intention  to  break  the  law,  and  certainly  not  the  kind  of  intentioo 
mentioned  in  the  case  cited  by  my  learned  brother  the  Chief 
Justice,  which  must  exist  before  you  can  have  a  breaking  of  the 
law  in  the  sense  of  committing  an  illegal  act.  Under  those 
circumstances,  as  there  was  no  illegal  act,  but,  at  the  very  worst 
merely  an  invalidity,  I  am  of  the  opinion  that  the  defendants 
cannot  be  allowed  to  contravene  their  own  grant,  and  are  estopped 
by  their  conduct  from  asserting  that  the  title  given  by  their  pr^ 
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decessors  in  title,  and  which  they  themselves  have  so  completely   ^-  C.  of  a. 
recognized,  is  bad,  and  the  agreement  invalid. 
I  think,  therefore,  that  the  appeal  should  be  dismissed. 


Appeal  dismissed  with  costs. 

Loxtoriy  for  the   respondent,  asked  that  the  order  as  to  the 
female  appellant  should  be  limited  as  in  Scott  v.  Morley  (1). 

Order  made  as  asked. 

Solicitor,  for  the  appellants,  A.  Nicholson. 

Solicitor,  for  the  respondent,  C.  M.  Boyce  for  A.  R.  Cummins. 

C.  A.  W 


Hutchinson 

V. 
SOOTT. 


O'Connor  J. 
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THOMAS  EDWIN  BROWN 


Appellant  ; 


AND 


MARY  BROWN  AND  ANOTHER 


.  Respondents. 


ON  APPEAL  FROM   THE  SUPREME  COURT  OF 

NEW   SOUTH  WALES. 


Matrimonial  Causes  Act  [N.S.W.),  [No.   14  of  1899),  sec.  QO—Decree  of  judicial  H.  C.  op  A. 

nqoaration — No  order  as  to  mainttnaiice  of  child — Svbaequent  proceedings  for  1906. 

maintenance  wider  Deserted  Wives  and  Children  Act  {N.S.W.),  [No.  17  qf  ^^»— ^ 

1901),  sees.  4,  7  ^Jurisdiction  of  inferior  Court — Resjudicaia — Prohibition,  Sydney, 

Nov.   28,  29; 

Emdenee  Act  {N,S.  W.),  {No.  11  o/1898),  sees.  16,  23^  Proof  of  proceedings  before  jy^^  ^ 

magiMrates — Certificate  or  certified  copy — Signature  of  officer— Interpretation  

Acl  {N.S.  W,)y  {No.  4  q/"  1897),  sec,  31. 


(1)  20Q.B.D.,  120,  at  p.  132. 


Orifilth  C.J., 

Barton  and 

O'Connor  J  J. 
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1905. 


Brown 

V. 

Brown. 


By  Bee.  60  of  the  Matrimonial  Causes  Act  1899  the  Sapreme  Couit  is  ist 
matrimonial  causes  jurisdiction  has  power,  in  a  suit  for  judicial  aeparaMLlB 
make  such  orders  as  it  deems  just  for  the  custody  maintenance  and  edncatiBB 
of  the  children  of  the  parties  to  the  suit,  either  by  interim  orders  before  the  fiMi 
decree, 'or  by  provisions  in  the  final  decree,  or  after  the  final  decree,  uponapfK* 
cation  for  that  purpose.  Sees.  4  and  7  of  the  Deserted  Wives  and  CSMrm 
Act  1901,  inter  alia,  give  power  to  justices,  upon  complaint  duly  made,  I 
they  are  satisfied  that  a  child  is  left  by  its  father  without  means  of  sopf^t, 
and  that  the  father  is  able  to  contribute  to  its  support,  to  make  an  order  te; 
the  payment  by  the  father  of  a  certain  sum  weekly  or  otherwise  for  tiitf 
purpose. 

In  a  suit  by  a  wife  the  Supreme  Court,  by  consent,  made  a  decree  ftt  \ 
judicial  separation,  and  gave  the  husband  custody  of  the  children,  cecttit 
rights  of  access  being  reserved  to  the  wife.  The  wife  was  at  the  ^mi 
pregnant,  but  no  order  was  asked  for  or  made  with  regard  to  the  maintenaitee 
of  the  child  about  to  be  born.*  After  the  birth  of  the  child  the  wife  took 
proceedings  against  her  husband  before  a  magistrate,   under  the  Dewid  \ 

Wives  and  Children  Act  1901,  for  maintenance  of  the  child. 

j 

Heldy  that  the  existence  of  the  decree  of  judicial  separation,  whetkr 
regarded  as  the  foundation  for  a  plea  of  res  judicata,  erroneously  rejected  by  , 
the  inferior  Court,  or  as  ousting  the  jurisdiction  of  the  inferior  Court,  vb»  j 
a  bar  to  the  proceedings,  inasmuch  as  the  relief  sought  by  the  wife  was  relief  * 
which  she  might  have  obtained,  and  might  still  obtain,  from  the  8apieo»  j 
Court,  and  that  a  prohibition  should  go  to  restrain  the  inferior  Court  fron  : 
further  proceeding  in  the  matter.  i 

ExparU  Bindon,  (1904)  4  S.R.  (N.S.W.),  503,  approved. 

Sec.  16  of  the  Evidence  Act  1898  provides  for  the  proof  of  certain  books  and 
other  documents  of  a  public  nature  by  means  of  a  copy  certified  under  the  hand 
of  the  officer  to  whose  custody  the  originals  are  entrusted  ;  and  sec.  23  pron^tea, 
inter  aliay  that  evidence  of  the  pendency  or  existence  of  proceedings  is  uj 
Court  may  be  given  by  the  production  of  a  certificate  showing  that  fact  ander 
the  hand  of  the  clerk  of  that  Court  or  the  officer  having  "ordinarily"  the 
custody  of  its  records  or  proceedings. 

Held,  that  for  the  purpose  of  an  application  for  a  prohibition,  a  copy  of  tJie 
proceedings  in  the  Police  Court,  certified  by  an  officer  describing  himself  is 
relieving  clerk  of  that  Court,  and  as  the  person  having  the  custody  of  in 
records,  and  signed  by  him  as  such  relieving  clerk,  is  sufficient  proof  of  tiie 
proceedings  to  satisfy  the  requirements  of  sec.  23,  but,  semibUy  that  it  comes 
more  properly  within  the  meaning  of  sec.  16,  with  the  requirements  of  irhich 
it  strictly  complies. 

Decision  of  the  Supreme  Court  on  this  point.  Ex  parte  Bro\(m,  (1905)5  S.R   : 
(N.S.VV.),  691,  reversed,  and  rule  made  absolute  for  a  prohibition. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 
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The  respondent,  Mary  Brown,  on  24th  March,  1904,  instituted   H.  C.  of  a. 

a  suit  in  the  Supreme  Court  in  its  matrimonial  causes  jurisdiction       ' 

for  judicial  separation  from  her  husband,  the  appellant,  and  by      Brown 
consent  a  decree  was  made  for  judicial  separation,  giving  the      brown. 

husband  the  custody  of  the  children  of  the  marriage  then  living,       

and  the  wife  certain  rights  of  access  to  the  children.  The  wife 
undertook  not  to  claim  then  or  at  any  future  time  maintenance 
for  herself.  She  was  at  the  time  pregnant,  but  no  application 
was  made  in  the  suit  for  maintenance  in  respect  of  the  child  about 
to  be  born.  After  the  birth  of  the  child  the  wife  took  proceedings 
before  a  magistrate  under  the  Deserted  Wives  avd  Children  Act 
1901,  to  compel  the  appellant  to  contribute  towards  the  mainten- 
ance of  the  child. 

At  the  hearing  in  the  Police  Court  objection  was  taken  on 
behalf  of  the  appellant  that  the  Court  had  no  jurisdiction  to 
make  an  order  by  reason  of  the  existence  of  the  decree  of  the 
Supreme  Court.  The  objection  was  overruled,  and  an  order  made 
for  the  payment  by  the  appellant  of  a  certain  sum  weekly  towards 
the  support  of  the  child. 

The  appellant  obtained  a  rule  nisi  for  a  prohibition  from  the 
Supreme  Court  on  the  ground  that  the  magistrate  had  no  juris- 
diction to  make  an  order,  and  that  the  order  was  against  natural 
justice,  but,  on  motion  to  have  the  rule  made  absolute,  the  Full 
Court  discharged  the  rule  on  the  ground  that  the  copy  of  the 
proceedings  before  the  Court  was  not  properly  certified  in  accord- 
ance with  sec.  23  of  the  Evidence  Act  1898 :  Ex  parte  Brown  (1). 

From  this  decision  the  present  appeal  wa«  brought  by  special 
leave. 

The  proceedings  in  the  Supreme  Court  and  the  material  parts 
of  the  sections  in  question  are  set  out  in  the  judgments. 

Watt,  (with  him  Wilson),  for  the  appellant.  The  certificate 
was  strictly  in  compliance  with  sec.  23.  Sub-sec.  (/)  provides 
that  it  may  be  under  the  hand  of  the  clerk  of  the  Court  in  which 
the  proceedings  were  taken,  and  in  the  present  case  it  was  signed 
by  the  relieving  clerk  of  Petty  Sessions.  Sec.  31  of  the  Inteipre- 
tation  Act  1897  provides  that  a  power  may  be  exercised  or  a  duty 

(1)  (1906)  5  S.B.  (N.S.W.),  691. 
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H.  C.  OF  A.  performed  as  well  by  the  person  holding  an  oflSee  for  the  time 

, '^       being,  as  by  the  person  who  permanently  holds  the  oflSce.  az^ 

Bkown      upon  whom  the  power  is  conferred  or  the  duty  imposed.     Bet 
Brown.      ^P^^-^t  from  the  section,  any  person  present  in  Court  can  prove 

what  took  place  there,  and  the  appellant  made  an  affidav^it  as  ifi 

the  making  of  the  order  against  him  by  the  magistrate.  This 
was  not  a  case  of  having  to  prove  a  conviction.  It  was  ooIt 
necessary  to  satisfy  the  Supreme  Court  that  certain  proceedings 
had  been  taken  in  the  inferior  Court,  and  there  was  ampk 
evidence  of  that  apart  from  the  formal  certificate.  These  prch 
visions  of  tlie  Evidence  Act  are  not  intended  to  limit  the  means 
of  proof,  but  to  extend  them. 

As  to  the  main  point,  when  the  wife  brought  her  petition  id 
the  Supreme  Court  in  its  matrimonial  causes  jurisdiction,  all 
matters  affecting  the  relationship  of  the  husband  and  wife  and 
the  care  and  maintenance  of  the  children  passed  out  of  the  juris- 
diction of  the  inferior  Court.  By  sec.  60  of  the  Matrimonial 
Causes  Act  1899  the  Supreme  Court  then  had  exclusive  jurisdic- 
tion in  questions  relating  to  the  maintenance  of  the  children  born 
or  unborn,  and  the  wife  had  power  to  apply  at  any  time  for 
alimony.  [He  referred  to  Ex  parte  Bindon  (1).]  This  jurisdiction 
extends  over  the  whole  period  of  the  infancy  of  the  child  or 
children:  Thomasset  v.  Thomasset  (2).  By  the  decree  of  the 
Supreme  Court  the  matter  transit  in  rem  judicaiam,  as  far  as 
the  inferior  Court  is  concerned,  and  any  interference  by  justices 
with  the  question  of  maintenance  is  in  effect  an  attempt  to 
alter  or  call  in  question  the  decree  already  made :  Chetivynd  v. 
Chetxvynd  (3).  It  must  be  taken  that  the  Supreme  Court  dealt 
with  the  whole  of  the  matters  that  could  have  been  brought 
before  it  in  the  suit  for  judicial  separation.  If  an  inferior  Court 
refuses  to  entertain  a  plea  oi  res  judicata  prohibition  will  lie: 
Ex  parte  Home  v.  Earl  Camden  (4), 

[Grifb'ITH  C J.  referred  to  White  v.  Steele  (5).] 
A  plea  that  a  defendant  is  removed  from  liability  to  be  pro- 
ceeded against  in  a  particular  Court  is  a  plea  in  bar,  not  in  abate- 
ment, and  a  ground  for  prohibition  if  not  entertained :  Steward 

(1)  (1904)  4  S.R.  (N.S.  W.),  603.  (4)  2  H.  Bl.,  533. 

(2)  (1894)  P.,  295.  (5)  12  C.B.N.S.,  383. 

(3)  L.R.,  1  P.  &  D.,  39. 
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V.  Greaves  (1);  and,  even  if  the  objection  is  not  one  going  to  the   H-  C-  ^p  A. 
jurisdiction,  the  application  may  be  treated  as  an  application  for 
a  statutory  prohibition,  which  the  Supreme  Court  has  power  to      BRow^r 
grant  for  a  mere  mistake  in  law  on  the  part  of  the  magistrate.  bbown 

There  was  really  no  desertion,  or  leaving  without  support.       

The  wife  had  the  right  to  obtain  relief  from  the  Supreme  Court 
in  the  shape  of  an  order  for  maintenance,  and  the  leaving  of  the 
wife  was  in  obedience  to  that  Court's  decree.  [He  referred  to 
Ex  parte  Bindon  (2),  and  Ex  parte  Noble  (3).]  The  wife  was 
estopped  from  saying  that  slie  had  been  deserted :  Ex  parte 
PuUen  (4). 

[Griffith  C.J. — That  point  was  not  taken  before  the  magistrate, 
and,  if  it  had  been  taken,  he  had  jurisdiction  to  consider  the  ques- 
tion, and  dismiss  the  application  if  there  were  no  evidence  of 
desertion.  But  we  did  not  grant  leave  to  appeal  on  this  ground, 
and  we  should  probably  have  refused  it  if  it  had  been  asked  for.] 

It  is  not  a  mere  matter  of  evidence,  it  tends  to  support  the 
argument  that  the  matter  had  passed  out  of  the  jurisdiction  of 
the  magistrates. 

P.  K.  Whitey  for  the  respondent,  Mary  Brown.  The  Evidence 
Act  1898,  sec.  23,  provides  a  means  of  proof  of  certain  matters  by 
secondary  evidence.  Apart  from  that  provision  the  best  evidence, 
that  is  to  say  the  original  documents,  would  have  had  to  be  pro- 
duced by  the  person  proved  to  be  the  proper  oflScer.  Consequently, 
when  a  person  avails  himself  of  the  new  right  conferred  by  sec.  13 
he  must  comply  strictly  with  the  provisions  of  the  section.  That 
was  not  done  here.  The  Court  could  not  assume  that  the  officer 
who  certified  was  the  officer  ordinarily  having  the  custody  of  the 
originals,  from  the  mere  statement  that  he  had  the  custody  at 
that  time.     He  might  have  been  wrongfully  in  possession  of  them. 

[Griffith  C.J. — What  necessity  was  there  to  prove  any  of  the 
matters  referred  to  in  sec.  23  ?  Does  not  sec.  16  apply  to  the 
case?] 

It  must  be  admitted  that,  if  the  case  comes  within  the  meaning 
of  sec.  16,  there  was  a  compliance  with  that  section.     But  it  was 

(1)  10  M.  &  VV.,  711,  at  p.  720.  (3)  3  N.S.VV.  L.R.,  52. 

(2)  (1904)  4  S.R.  (N.S.\V.),  603.  (4)  15  N.S.W.  W.N.,  269,  at  p.  270. 
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1905.        Court   to  which  prohibition  was  sought.     The  affidavit  of  Hut 

Brown      applicant  was  not  sufficient  for  that  purpose.     There  was  no  prorf 

^  ^'  that  he  was  present  in  Court,  and  there  were  written  documeoli 

which  could  not  be  proved  by  his  statement. 

As  to  the  question  of  jurisdiction,  it  must  not  be  overlooked  Hd 
the  child  has  rights  as  well  as  the  w^ife.  The  wife  may,  periiap^ 
be  taken  to  have  concluded  herself,  as  far  as  her  own  claims  to 
relief  were  concerned,  by  invoking  the  jurisdiction  of  tl» 
Supreme  Court.  But  in  that  suit  the  only  questions  dealt  wilk 
were  the  right  of  the  wife  to  relief,  and  the  custody  of  the 
children  then  living.  No  question  arose  as  to  the  maintenance  cf 
the  unborn  child.  That  child's  rights,  especially  rights  conferrei 
by  another  Statute,  could  not  have  been  affected  by  the  decree 
No  doubt  the  wife  could  have  asked  for  maintenance  for  the 
child,  but  she  confined  her  claim  to  relief  for  herself.  It  maT  b& 
that  if,  after  the  birth  of  the  child,  she  had  made  an  applicatKa 
for  its  maintenance  to  the  Supreme  Court,  the  matter  would  have 
become  res  judicata.  But  she  made  no  such  application.  The 
application  to  the  Police  Court  is  therefore  no  interference  with 
the  Supreme  Court's  decree.  The  decree  only  concludes  the 
parties  to  it,  and  this  child  was  not  a  party.  Under  the  Deseiid 
Wives  and  Children  Act  the  application  for  maintenance  of  the 
child,  though  in  this  case  made  by  the  wife,  may  be  made  by  mj 
reputable  person,  and  the  order  makes  the  money  payable,  not  to 
the  applicant,  but  to  some  official  on  behalf  of  the  child.  The 
wife  applies  not  in  her  own  right,  but  as  representative  of  the 
child.  The  fact  that  she  might  have  applied  to  the  Supreme 
Court  for  similar  relief  is  not  inconsistent  with  a  riffht  to  come 
to  the  inferior  Court.  There  are  many  matters  over  which  several 
Courts  have  equal  jurisdiction,  but,  until  one  or  other  of  those 
Courts  has  been  invoked  and  has  disposed  of  the  matter,  any  of 
the  other  Courts  has  jurisdiction  to  deal  with  it.  It  is  the  prac- 
tice of  the  Supreme  Court  in  its  matrimonial  causes  jurisdiction 
to  deal  only  with  the  claims  of  those  children  specifically  men- 
tioned, and  their  names  and  ages  must  be  fully  set  out.  There 
is  therefore  no  presumption  that  the  rights  of  a  child  have  been 
dealt  with  unless  specific  mention  is  made  of  it  in  the  prajer. 


3  C.L.R.J  OF  AUSTRALIA.  379 

In  this  case  both  prayer  and  decree  were  silent  on  the  point.   ^-  ^'  ^'  ^* 
Ex  parte  Bindon  (1)  was  a  case  involving  only  the  rights  of       v_^ 
husbsmd  and  wife.     The  presumption  is  that  all  their  rights  were      Bbown 
dealt  with  by  the  decree.     In  the  present  case  the  child's  rights      bbown. 
are  in  question.  

[Watt  referred  to  The  George  and  Ricliard  (2),  as  to  the  claim 
of  an  unborn  child  in  an  action  by  a  mother  for  negligence.] 

In  that  case  appearance  was  entered  for  the  child.  It  was 
therefore  nominally  a  party,  and  was  bound  by  the  decision. 

Watt,  in  reply.  Whether  the  child  was  or  was  not  represented 
in  the  suit  for  judicial  separation,  its  claim  to  maintenance  could 
have  been,  and  may  still  be,  dealt  with  by  the  Supreme  Court.  It 
was  therefore  potentially  represented  by  the  wife,  who  in  the 
present  case  is  the  actual  applicant,  and  she  is  personally 
estopped.     [He  referred  to  Morgan  v.  Thoime  (3).] 

Cur.  adv,  vult, 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  ist  December. 
Supreme  Court  of  New  South  Wales  discharging  with  costs  a 
rule  nisi  for  a  prohibition  against  a  conviction  on  a  complaint 
charging  the  appellant  with  leaving  Mary  Brown  his  lawful  child 
without  means  of  support.  Before  the  magistrate  the  appellant 
set  up  the  defence  that  the  Court  had  no  jurisdiction  to  hear  the 
complaint  inasmuch  as  a  decree  for  judicial  separation  had  been 
pronounced  by  the  Supreme  Court  in  ite  divorce  jurisdiction,  by 
which  the  respective  rights  of  the  parties  had  been  determined. 
This  objection  was  overruled  by  the  magistrate,  who,  after  hearing 
evidence,  made  an  order  against  the  appellant  for  the  payment  of 
a  certain  sum  weekly.  A  rule  nisi  was  granted  by  Cohen  J.  on 
the  grounds,  first,  that  the  magistrate  had  no  jurisdiction  to  make 
the  order,  inasmuch  as  the  matter  was  exclusively  within  the 
jurisdiction  of  the  Supreme  Court  in  its  matrimonial  jurisdiction, 
secondly,  that  the  magistrate  had  no  jurisdiction  to  make  the  order 
inasmuch  as  the  complainant   was  the   wife  of  the  defendant 

(1)  (1904)  4  S.R.  (N.S.W.),  603.  (2)  L.R.3  A.  &  E.,  466. 

(3)  7  M.  &  W.,  400. 
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in  its  matrimonial  jurisdiction,  and,  thirdly,  that  the  order 
against  natural  justice,  inasmuch  as  the  defendant  was  still  \u 
to  proceedings  at  the  suit  of  the  complainant  in  the  Supreme  d 
in   its  matrimonial  jurisdiction,  and   the  complainant  had 
abandoned  her  right  to  take  such  proceedings. 

When  the  matter  came  before  the  Full  Court,  the  objection 
taken  that  the  copy  of  the  depositions  was  not  properly  verift 
The  Court  gave  effect  to  that  objection,  and  discharged  the 
The  difficulty  arose  in  this  way.     The  certificate  was  in  this  fc 
— "  I  H.  H.  C.  relieving  clerk  of  Petty  Sessions  and  Chamba 
Magistrate  having  the  custody  of  the  records  of  proceedings  befonj 
the  Stipendiary  Magistrates  at  the  Police  Court  Redf  em  do  herehf  j 
certify,"  &c.     The  objection  was  taken  that  the  certificate  did  uotj 
say  that  the  officer  certifying  was  the  officer  "  ordinarily  haviigj 
the  custody  of  the  records."     The  attention  of  the  Supreme  Corat^ 
was  unfortunately  directed  to  the  23rd  section  of  the  Etyiden/seAdi 
(No.    11  of  1898),  which  provides: — "Where  it  is  necessary  Wj 
prove  any  of  the  following  facts — (a)  the  conviction  or  acquittal] 
before  or  by  any  Court  or  Judge  or  Justice  of  any  person  charged ; 
with  any  offence ;  or  (b)  that  any  person  was  sentenced  to  any  | 
punishment  or  pecuniary  fine  by  any  Court  or  Judge  or  Justice; 
or  (c)  that  any  person  was  ordered  by  any  Court  or  Judge  or 
Justice  to  pay  any  sum  of  money ;  or  (d)  the  pendency  or  exist- 
ence at  any  time  before  any  Court,  Judge,  Justice,  or  other  official 
person,  of  any  suit,  action,  trial,  proceeding,  inquiry,  charge,  or 
matter,  civil  or  criminal,  evidence  of  such  fact  may  be  given  by 
the  production  of  a  certificate  under  the  hand  of     ...(/)  the 
clerk  of  such  Court ;  or     .     .     .     (gr)  the  officer  having  ordinarily 
the  custody  of  the  records,  or  documents  or  proceedings,  or  minntes 
of  such  Court  or  Judge  or  Justice ;...."     Either  of  these 
persons  therefore  could  give  a  certificate.     The  objection  was  tbt 
the   officer  did  not  certify  as  the  officer  ordinarily  having  the 
custody  of  the  records.     But  he  described  himself  as  the  relie\Tiig 
clerk  of  Petty  Sessions,  so  that  he  did  describe  himself  as  one  of 
the  officers  (/)  who  could  give  a  certificate  under  that  section.    As 
to  the  point  that  he  was  only  "relieving"  clerk,  the  Inteiyretaiiof^ 
Act  (No.  4  of  1897),  sec.  31,  provides  that :  "  Where  an  Act  confers 
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a  power  or  imposes  a  duty  on  the  holder  of  an  office,  as  such,  then 
unless  the  contrary  intention  appears,  the  power  may  be  exercised 
and  the  duty  shall  be  performed  by  the  holder  for  the  time  being 
of  the  office/'  So  that  it  did  appear  on  the  face  of  the  certificate 
that  he  was  one  of  the  persons  who  could  do  what  the  Act  required. 
There  was  therefore  nothing  in  the  objection  in  point  of  fact. 
But  sec.  23  has,  in  truth,  no  reference  to  certifying  copies  of 
documents.  It  relates  to  the  proof  of  certain  facts,  and  the  formal 
certificate  is  only  as  to  the  correctness  of  the  matters  alleged. 
Bnt  it  is  to  the  fact,  not  the  nature  of  the  documents,  that  it 
refers.  This  sort  of  certificate  is  a  very  old  one.  The  form  is 
given  in  Dickinaon's  Sessions  Guide,  6th  ed.,  p.  249,  in  the  follow- 
ing words :  "  These  are  to  certify  that  at  the  Assizes  of  general 

delivery  of  the  gaol  of  our  Lady  the  Queen  holden  at A.  B. 

was  in  due  form  of  law  indicted  tried  and  convicted,  for  that 
he  .  .  .  and  was  thereupon  ordered  and  adjudged  by  the 
Court  to  be  imprisoned     ..." 

"  (Signed)  C.  D.  clerk  of  the  Assizes 

in  the  county  of or  clerk 

of  the  Peace  for  the  county  of 


H.  C.  OF  A. 
1905. 


That  is  the  certificate  contemplated  by  sec.  23.  The  only 
section  that  has  any  real  bearing  on  this  case  is  sec.  16,  which 
provides :  "  Whenever  any  book  or  other  document  is  of  such 
a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  Act  exists  which 
renders  its  contents  provable  by  means  of  a  copy,  a  copy  thereof 
or  extract  therefrom  shall  be  admissible  in  evidence,  if  it  is — (a) 
proved  to  be  an  examined  copy  or  extract ;  or  (6)  certified  under 
the  hand  of  the  officer  to  whose  custody  the  original  is  entrusted 
.  .  ."  And  the  officer  is  required  to  furnish  a  certified  copy 
on  payment  of  a  certain  fee.  Sec.  15  provides  that  where  by  any 
Act  an  original  certificate,  document,  or  proceeding,  or  a  copy  or 
extract  from  any  document,  or  an  entry  in  any  register  is  admis- 
sible in  evidence,  a  document  purporting  to  be  any  one  of  these 
shall  be  admitted  in  evidence  without  further  proof  if  it  purports 
to  be  signed  or  sealed  as  directed  by  the  Act  making  it  admissible. 
If  therefore  sec.  23  applied,  this  document  was  properly  certified. 
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H.  c.  OF  A,  a^ji(j  if  g^  iQ  applied,  it  was  properly  certified  under  that  section. 
Unfortunately  the  learned  Judges  of  the  Supreme  Court  took  the 
contrary  view,  and  allowed  the  objection  to  prevail. 

I  think,  therefore,  that  in  that  they  were  wrong,  and  that  the 
rule  ought  not  to  have  been  discharged  on  the  preliminary 
objection,  even  if  the  rules  as  to  the  admissibility  of  evidence  on 
applications  for  prohibitions  were  the  same  as  on  the  trial  of  an 
action,  which  I  must  not  be  supposed  to  take  for  granted. 

It  is  unfortunate  that  we  have  not  had  the  opportunity  of 
learning  the  opinion  of  the  Supreme  Court  on  the  main  question 
in  the  case.  We  cannot,  however,  make  the  rule  absolute  simply 
because  it  was  discharged  on  an  erroneous  ground.  If  for  any 
other  reason  it  ought  not  to  have  been  made  absolute,  we  ought 
to  affirm  this  judgment. 

It  is  necessary,  therefore,  to  consider  the  real  point  in  the 
case,  that  is,  whether,  after  a  decree  has  been  made  by  the  Supreme 
Court  in  its  divorce  jurisdiction,  justices  can,  in  effect,  vary 
that  decree  by  an  order  made  in  proceedings  before  them  under 
the  Deserted  Wives  and  Children  Act  1901.  The  objection  was 
taken  as  if  it  were  a  matter  of  jurisdiction,  but  it  may  perhaps  be 
taken  in  another  way.  In  the  case  of  Ex  parte  Bindon  (1),  a 
wife  had  applied  for  an  order  for  maintenance  for  herself  under 
precisely  similar  circumstances,  and  the  Court  made  a  rule  absolute 
for  a  prohibition  restraining  her  from  further  proceeding  in  the 
matter.  The  grounds  taken  in  that  case  were  that  the  magistrate 
had  no  jurisdiction,  and  that  the  matter  was  res  judicata.  In 
delivering  his  judgment  Owen  J.  said:  (2),  "It  appears  to  me, 
therefore,  that  the  wife,  having  elected  to  go  into  the  Divorce 
Court  and  obtain  a  decree  without  any  alimony,  she  cannot  now 
go  to  the  magistrate  and  ask  for  maintenance."  He  did  not  put 
the  case  on  either  of  the  grounds  taken.  They  were,  however, 
both  of  them  good  grounds  for  a  prohibition  at  common  law,  and 
the  second  ground  might  perhaps  be  taken  here  under  the  Justices 
Act.  I  propose  however,  to  deal  with  the  matter  briefly  as  a 
matter  of  jurisdiction. 

First  as  to  the  effect  of'the  decree  for  judicial  separation.     The 


(1)  (1904)  4  S.R.  (N.S.W.),  503. 
(2)  (1904)  4  S.R.  (N.S.W.),  503,  at  p.  504. 
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Statute  which  controls  this  point  is  the  Matrimonial  Causes  Act   H.  C.  op  a 

(No.  14  of  1899).    Sec.  60  provides :  "  (1)  In  any  suit  or  other  pro-        ^®^^- 

ceeding  for  obtaining  a  decree  of  judicial  separation  or  of  nullity 

or  dissolution  of  marriage  the  Court  may — (a)  make  such  orders  as 

it  deems  just  and  proper  with  respect  to  the  custody  maintenance 

and  education  of  the  children  the  marriage  of  whase  parents  is 

the  subject  of  such  suit  or  other  proceedings  and  (6)  if  it  thinks 

fit  direct  proper  proceedings  to  be  taken  for  placing  such  children 

ander  the   protection  of  the   Supreme   Court  in  its  equitable 

jurisdiction.     (2)  Such  orders  and  directions  may  be  maxie  (a) 

from  time  to  time  by  interim  orders  before  making  the  final 

decree  or  (6)  by  provisions  in  the  final  decree  or  (c)  from  time  to 

time  after  the  final  decree  upon  application  by  petition  for  that 

purpose." 

In  this  case  it  appears  that  the  Court  has  made  a  final  decree. 
It  was  made  by  consent  of  the  parties,  but  that  is  not  material.     By 
the  decree  it  was  provided  that  the  husband  should  have  the 
custody  of  the  six  children  of  the  marriage  then  living.     At  that 
time  the  wife  was  pregnant  with  another  child,  whose  paternity 
the  husband  denied.     Clearly  then  the  Court  had  jurisdiction  to 
make  provision,  by  its  decree  or  afterwards,  for  this  child,  but  it 
was  not  asked  to  do  so.     As  was  pointed  out  in  Ex  parte  Bindon 
(1),  it  was  open  to  the  wife  to  make  the  application  for  alimony 
for  the  child,  but  she  chose  not  to  do  so.     Further,  it  is  open  to 
the  Court  still  to  vary  that  decree  on  a  proper  application  for  that 
purpose.     There  is,  therefore,  still  standing  a  judgment  of  the 
Court,  which  must  be  taken  to  have  dealt  with  the  whole  matter 
which  the  magistrate  has  assumed  to  deal  with.     In  support  of 
the  propo.sition  that  a  party  who  has  the  right  to  ask  for  certain 
relief  is  bound  by  silence  in  not  asking  for  it,  if  authority  is 
wanted,  I  may  refer  to  the  case  of  Newington  v.  Levy  (2).     In 
that  case  a  party  had  omitted  in  previous  litigation  to  avail  him- 
self of  the  opportunity  of  setting  up  a  claim  which  he  then  sought 
to  set  up.     It  was  held  that  by  so  doing  he  was  estopped  from 
relying  upon  it  in  a  second  action.     Therefore  the  plea  of  res 
judicata  would  appear  to  be  applicable.     That  being  so,  has  the 
magistrate  any  right  to  interfere  with  and  in  effect  vary  an  order 

(I)  (1904)  4  S.R.  (N.S.W.),  503.  (2)  L.R.  6  C.P.,  180. 
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H.  C.  OP  A.  of  the  Supreme  Court,  which  the  Supreme  Court  itself  has  exprai 
^^^-        power  to  vary  ? 

The  principles  on  which  inferior  Courts  will  be  restrained  fr»' 
dealing  with  matters  outside  their  jurisdiction,  are  clearly  stetel 
in  Shortt  on  Mandamus  and  Prohibition,  Part  IV.  Cap.  1,  p.  4ft 
where   the   author  says,   quoting  from   Blackstone : — *"  ProhiiK 
tion     ....     is   a   writ     ....     directed    to    the  Judgi^ 
and  parties  of  a  suit  in  any  inferior  Court,  commanding  them  ti 
cease  from  the  prosecution  thereof ;  upon  a  suggestion  that  eithifl 
the  cause  originally,  or  some  collateral  matter  arising  therein, 
does  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of  sca»! 
other  Court."     Although  I  do  not  know  of  any  instance  exacdy 
the  same  as  this,  it  seems  to  me  that  when  an  inferior  Court  takef 
upon  itself  to  vary  an  order  of  a  superior  Court  it  is  a  case  of  i 
Court  dealing  with  a  matter  that  does  not  belong  to  its  ju^isdi^ ' 
tion.     It   would  be  very  singular  if  an  inferior  Court  were  t» 
be  allowed  to  vary  an  order  of  a  superior  Court,  which  the  latter 
Court  had  the  power  to  vary.     There  are  two  passages  in  th* 
well-known  judgment  of  WiUea  J.  in  Mayor  of  Londoii  v.  Cox  (1),. 
which  I  will  read.     In  dealing  with  the  classes  of  cases  in  which 
there  is  an  absence  of  jurisdiction  in  the  inferior  Court,  and  the  j 
prohibition  is  asked  for  upon  that  gix)und,  he  said: — *•  because  I 
there  are  exceptions  which,  from  their  very  nature,  must  be  fir^ 
raised  in  the  Court  below.     These  occur  in  cases  where  there  is 
jurisdiction  over  the  subject  matter,  and   in   which,   therefore, 
prohibition  will  not  go  for  mere  irregularity  in  the  proceedings, 
or  even  a  wrong  decision  of  the  merits    .     .     .     but  in  which  i^ 
will  be  granted   for  a  denial  or  perversion  of  right,  such,  for 
instance,  as  refusal  of  a  copy  of  the  libel,  in  which  case  the  pro- 
hibition is  only  quousque ;  or  refusal  of  a  valid  plea  to  a  subject 
matter  of  complaint  within  the  jurisdiction,  in  which  case,  althou^ 
if  the  plea  had  been  received,  it  might  have  been  tried  in  the  Court 
below,  yet,  if  it  be  refused,  then  upon  its  validity  and  truth  being 
established  in  the  Court  above,  the  prohibition  is  absolute :  Wkii$ 
V.  Steele  (2).     In  these  cases  there  is  entire  jurisdiction  over  the 
subject  matter."     And  then,  after  refemng  to  another  class  d 
cases,  where  there  is  general  jurisdiction  over  the  subject  matter, 

(1)  L.R.  2  H.L.,  239,  at  pp.  276,277.  (2)  12  C.B.N.S.,  383. 
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but  a  defence  is  raised  which  the  Court  is  incompetent  to  try,  he  ^'  ^-  ®^  ^' 
adds:  "But,  whatever  be  the  true  conclusion  upon  this,  the 
reasoning  is  unanswerable,  that,  if  it  appears  judicially  to  the 
prohibiting  Court  that  the  special  or  inferior  Court  will  not 
allow  the  plea,  the  prohibition  shall  go  without  the  idle  cere- 
mony of  tendering  there  a  plea  which  is  sure  to  be  rejected." 
So  that,  either  on  the  ground  that  the  Court  has  undertaken  to 
interfere  with  or  vary  the  order  of  the  superior  Court,  or  on  the 
ground  that  it  will  not  take  any  notice  of  the  fact  that  the  Supreme 
Ciourt  has  already  dealt  with  the  matter,  there  is  a  good  ground 
for  a  prohibition. 

It  is  not  necessary  for  us  to  consider  the  question  whether,  under 
these  circumstances,  there  could  be  a  leaving  of  the  child  within 
the  meaning  of  the  Deserted  Wives  and  Children  Act.  That  ques- 
tion cannot  arise  in  these  proceedings. 

For  these  reasons  it  appears  to  me  that  the  jurisdiction  of  the 
justices  was  ousted,  and  I  have  no  doubt  that  the  learned  Judges 
of  the  Supreme  Court,  if  they  had  dealt  with  the  question,  would 
have  come  to  the  same  conclusion. 


Barton  J.  In  this  case  the  appellant  was  defendant  to  a 
summons  issued  on  a  complaint  of  the  respondent,  his  wife, 
charging  him  with  having  left  his  daughter  Mary  Brown  without 
means  of  support,  within  the  meaning  of  sec.  4  of  the  Deserted 
Wives  and  Children  Act  (No.  17  of  1901).  His  defence  in  the 
Police  Court  was  that  the  magistrate  had  no  jurisdiction.  The 
magistrate  overruled  this  objection,  and  ordered  the  appellant  to 
pay  a  certain  sum  weekly  for  the  maintenance  of  the  child.  The 
appellant  obtained  a  rule  nisi  for  a  prohibition,  but  it  was  dis- 
charged with  costs  by  the  Full  Court  on  a  preliminary  objection, 
and  against  that  order  of  the  Supreme  Court  he  now  appeals  to 
this  Court. 

The  grounds  upon  which  the  rule  was  granted  were  that  the 
magistrate  had  no  jurisdiction,  inasmuch  as  the  matter  was  exclu- 
sively within  the  jurisdiction  of  the  Divorce  Court,  and  that  Court 
had  already  made  a  decree  of  judicial  separation  between  the 
parties,  and  that  the  order  was  against  natural  justice  inasmuch 
as  the  wife  still  had  her  right  to  take  proceedings  in  the  Divorce 
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H.  C.  OF  A.  Court  for  maintenance  of  the  child  in  question.     It  will  be 
to  deal  first  with  the  preliminary  objection. 

The  application  was  treated  by  the  Full  Court  as  one  for 
statutory  prohibition,  a«  appears  by  their  reasons  for  dischai 
the  i-ule.  The  original  depositions  of  the  witnesses  were 
before  the  Court,  but  annexed  to  the  applicant  s  affidavit  was 
copy  of  them,  verified  by  the  certificate  of  a  Mr.  Ckjiinell, 
described  himself  in  the  body  of  the  certificate  as  **  Relieving  dei-- 
of  Petty  Sessions,  and  Chamber  Magistrate,  having  the  custody  el 
the  records  of  proceedings  before  the  Stipendiary  Magistrate,  rfj 
the  Police  Court,  Redfern"  (where  the  complaint  was  heard.)  Al 
the  foot  of  the  certificate  Mr.  Council  appended  to  his  signatTntf 
the  words  "  Relieving  clerk  of  Petty  Sessions  and  Chamber  M&ga*\ 
trate."  On  objection  taken  the  Court  held  that  the  certificati! 
was  not  in  accordance  with  the  23rd  section  of  the  Et^iden^  Ad 
(No.  11  of  1898),  since  it  did  not  appear  that  the  officer  who 
certified  was  the  officer  "  having  ordinarily  the  custody  of  the! 
records,  or  documents,  or  proceedings  or  minutes  "  of  the  Redfcinl 
Court  of  Petty  Sessions :  sec.  23,  sub-sec.  (1)  (g).  The  Comt' 
therefore  declined  to  hear  the  matter  as  it  then  stood  and  (fe- 
charged  the  rule  nisi,  ' 

The  Interpretation  Act  (No.  4  of  1897)  in  its  Slst  section  enacto 
as  follows:  [His  Honor  read  the  section  and  proceeded:]  I  think 
the  relieving  clerk  of  petty  sessions  was  the  holder  for  the  time 
being  of  the  office  of  clerk  of  petty  sessions,  that  the  Evidence  Ad, 
by  sec.  23,  confers  on  him  as  the  person  having  ordinarily,  during 
his  tenure  of  office,  the  custody  of  the  records  &c.,  the  power  or 
duty  of  giving  such  a  cei-tificate  as  was  given  in  this  case,  and 
that  the  certificate  was  sufficient  in  form  and  substance.  But  the 
does  not  remove  the  difficulty,  for  I  cannot  see  that  the  present 
case  is  affected  by  sec.  23  of  the  Evidence  Act  at  all.  That  applies 
to  the  proof  of  certain  facts,  such  as  the  fact  of  conviction,  punish- 
ment, acquittal  of  persons  charged  with  offences,  and  the  fact  that 
certain  proceedings  have  been  taken.  But  the  facts  which  aw 
there  contemplated  seem  to  me  to  belong  to  a  totally  different 
class  of  facts  from  the  fact  involved  in  the  question,  what  was  the 
evidence  given  in  a  particular  proceeding.  There  is  not  on^ 
paragraph  of  the  several  into  which  sec.  23  is  divided  which 
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suggests  that  it  was  ever  intended  to  aim  at  facilitating  the  H-  ^*  ^^  ^ 
proof  of  the  evidence  which  is  the  basis  of  the  decision  appealed 
from,  or  of  anything  more  than  the  actual  facts  of  the  proceed- 
ings, as  distinguished  from  the  evidence  taken  in  proceedings; 
and  I  confess  I  do  not  know  by  which  of  the  paragraphs  contained 
in  that  section  it  could  be  said  that  the  evidence  given  at  a  Police 
Court  w^as  intended  to  be  aimed  at. 

It  is  not  easy  to  suppose,  however,  that  the  legislature,  in  the 
Evidence  Act,  assuming  that  it  was  necessary  to  provide  for 
all  eases,  intended  to  leave  wholly  unprovided  for  the  case  of  the 
proof  of  evidence  given  in  a  proceeding  before  a  magistrate.  I 
think  that  sec.  16  of  that  Act  may  be  looked  on  as  the  provision 
covenng  the  ground.  [His  Honor  read  sec.  16  and  proceeded  :] 
I  see  no  reason  to  doubt  that  the  depositions  are  documents  within 
that  section,  and  that  a  copy  of  them  was  admissible  if  "  certified 
under  the  hand  of  the  officer  to  whose  custody  the  original  is 
entrusted."  There  is  no  doubt  that  the  production  of  the  original 
documents  would  have  satisfied  the  Supreme  Court,  and  it  is  quite 
clear  to  my  mind  that  the  relieving  clerk  of  petty  sessions  was 
the  person  entrusted  with  the  custody  of  all  original  documents 
such  as  those  which  are  the  subject  of  these  proceedings.  That 
being  so,  I  think  that  sec.  16  was  the  section  which  could  have 
been  properly  applied  to  the  case,  as  the  depositions  were  an 
original  within  that  section.  I  see  no  reason,  therefore,  to  doubt 
that,  the  depositions  being  documents  within  the  meaning  of 
sec.  16,  the  copy  of  them  was  admissible,  as  certified  by  the  proper 
officer,  or  that  the  findings  of  the  magistrate  were  properly  before 
the  Court,  and  I  am,. therefore,  of  opinion  that  the  reasons  given 
by  the  Court  for  the  discharge  of  the  rule  nisi  were  not 
sufficient. 

But  the  (|uestion  whether  the  rule  was  rightly  discharged  does 
not  end  there.  It  remains  to  be  considered  whether  the  grounds 
on  which  the  rule  had  been  granted,  or  any  of  them,  are  tenable, 
or  whether  it  appears  on  the  face  of  the  proceedings  that  the 
respondent  had  no  lawful  ground  for  her  complaint.  What  is 
the  dispute  in  substance  ? 

The  Supreme  Court  in  its  matrimonial  causes  jurisdiction  had, 
on  24th  March,  1904,  in  a  suit  in  which  the  present  respondent  was 
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petitioner,  and  the  present  appellant  respondent,  decreed  a  judical 
separation  between  them,  by  consent.     Among  the  terms  of  Him 
consent  decree  was  this,  that  the  present  appellant  should  havi 
committed  to  him  the  custody  of  the  children  therein  name^l 
being  all  the  children  who  had  up  to  that  time  been  bom   to  tki 
parties,  and  described  in  the  decree  as  ''the  issue  of  the  marriage.^ 
The  wife  was  to  have  certain  access  to  the  children,   and  Ai 
undertook  not  to  claim  then  or  at  any  future  time  daring  Um 
separation   maintenance  for   herself.     No   maintenance    was,ci 
course,  mentioned  as  to  the  children  whose  custody  was  committed 
to  the  father.     The  child  in  respect  of  whom  the  maintenaDCf 
proceedings  were  taken,  was  at  the  time  of  the  decree  unbonii 
but   the   mother   was   enceinte  of  that  child,  and    it  was  horn 
about  a  fortnight  after  the  decree.     So  that,  when   the  decree 
was  made,  the  mother  knew  very  well  that  there   would  soon 
be   another  child   to   be   maintained,  and  it   was  open  to  her 
to  make  an  application  in  respect  of  it.     And  there   can  be  do 
doubt  that  the  Court  had  jurisdiction  to  make  an  order  affectinf 
that  child.     It  had  assumed  jurisdiction  over  the  whole  of  thft 
matters    in  controversy    between    the    parties.      However,  no 
application  was  made  for  that  purpose.     By  sec.  60  of  the  Mairi- 
monial   Causes  Act  1899  it  is  enacted:   [His  Honor   read  the 
section  and  proceeded :]     So  that  the  wife  not  only  had  the  right 
to  make  application  at  the  time,  but  she  could  have  done  so  at 
any  time  after  the  decree.   She  has  not  done  so,  and  the  question 
is  now  whether  the  Court  of  Petty  Sessions  at  Redf  era  bad  juris- 
diction  in   irespect   of   her  application  for  maintenance  at  the 
Police  Court,  or  whether  the  Court  had  power  to  entertain  or  should 
have  entertained  the  application.     The  case  of  Ex  parte  Bindon 
(1),  of  which  the  Chief  Justice  has  already  stated  the  substance, 
is  a  complete  bar  to  the  case  set  up  under  the  Deserted  Wives  and 
Children  Act^  with  respect  to  the  position  of  a  wife  after  a  decree 
of  judicial  separation.     If  the  application  had  been  one  of  tie 
kind  before  us  here,  I  feel  sure  that  the  Supreme  Court  would 
have  given  eftect  to  this  objection,  and  come  to  the  same  eondusion 
as  they  did  in  the  case  of  Ex  x>arte  Bindon.     His  Honor  the 
Chief  Justice  has  also  mentioned  the  case  of  Neim7igto7i  v.  Lev}! 

(1)  (1904)  4  S.R.  (N.S.W.),  503. 
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(1),  about  which  I  need  not  say  anything  further.     But  there  is   R-  C.  of  a. 

another  case  which  deserves  mention  on  this  part  of  the  con- 

troversy.     That  is  the  case  of  Lord  Tredegar  v.  Windua  (2),  the 

decision  in  which  is  accurately  described  in  the  head  note.     "  A 

plaintiff  in  equity  filed  his  bill  stating  that  a  policy  had  become 

void  at  law,  and  claiming  to  have  it  treated  as  valid  in  equity. 

After  bill  dismissed  the  same  plaintiff  sued  at  law  on  the  policy. 

Heldy  that  a  bill  would  lie  to  restrain  the  action,   and  injunction 

granted  accordingly."     The  plaintiff  having  had  the  matter  finally 

dealt  with  in  equity  could  not  re-open  the  matter  there,  nor  could 

he  go  afterwards  to  another  Court  witli  that  object.     So  in 

respect  of  the  matters  connected  with  the  custody  and  maintenance 

of  the  children  in  question,  whether  it  is  a  question  of  jurisdiction 

or  not,  and  there  may  be  some  doubt  as  to  that,  I  think  that  the 

magistrate  had  no  right  to  interfere,  and,  putting  it  on  the  lowest 

ground,  that  the  defence  of  the  existence  of  this  decree  purporting 

to  deal  with  the  whole  of  the  matters  in  controversy  between  the 

husband  and  the  wife,  being  really  a  defence  of  res  judicata,  was 

a  clear  bar  to  the  maintaining  of  the  proceedings  in  the  Police 

Court.     It  is  not  necessary  to  enter  into  any  fuller  explanation 

of  the  manner  in  which  it  did  so  operate.     On  the  facts  as  they 

appear  from  the  evidence  it  is  abundantly  clear  that  there  could 

be  no  such  proceedings  taken  in  the  Police  Court  after  the  decree 

of  judicial  separation.     The  existence  of  that  decree  and  of  the 

matters  with  which  it  dealt  were  in  point  of  fact  the  real  ground 

set  up  in  the  Police  Court,  and  I  cannot  help  thinking  that  that 

was  a  ground  which  ought  to  have  prevented  the   magistrate 

from  entertaining  the  application  or,  at  any  rate,  from  making 

any  order  against  the  appellant,  after  proof  of  that  bar,  and  that 

the  Supreme  Court  should  for  that  reason  have  made  the  rule 

absolute. 


O'Connor  J.     I  am  of  the  same  opinion. 

It  is  clear  that  these  depositions  were  properly  certified  under 
the  Evidence  Act  1898.  Sec  31  of  the  Interpretation  Act  1897, 
puts  the  matter  beyond  all  question,  and  I  think  that  if  that 
section  had  been  brought  under  the  notice  of  the  Supreme  Court, 


(1)  L.R.  6  C.P.,  180. 
VOL.  in. 


(2)  L.R.  19  Eq.,  607. 
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H.  C.  OF  A.  their  conclusion  would  have  been  different  That,  however  k 
not  a  matter  in  respect  of  which,  if  it  had  stood  alone,  this  Cobii 
would  have  given  special  leave  to  appeal.  The  substantial  tjues- 
tion  arising  in  the  case  is  whether  the  children  of  a  marriage 
which  has  been  under  the  consideration  of  the  Divorce  Court,  aoi 
in  respect  of  which  a  decree  has  been  made,  can  be,  within  tbe 
meaning  of  the  Deserted  Wives  and  Children  Act  1901,  "  deserted 
or  left  without  means  of  support,"  and  whether  a  wife  can  make 
an  application  for  maintenance  upon  such  desertion. 

I  do  not  think  it  necessary  to  deal  with  this  matter  from  the 
point  of  view  of  jurisdiction,  as  I  quite  concur  in  the  observations 
of  my  learned  brother  the  Chief  Justice  on  that  point. 

The  application  was  for  a  prohibition  under  sec  112  of  the 
Justices  Act  1902,  which  is  in  reality  a  form  of  appeal,  for  when- 
ever it  is  seen  that  a  mistake  of  law  has  been  made,  it  is  open  to 
the  Supreme  Court  to  grant  a  prohibition.  On  the  hearing  before 
the  Police  Court,  Mr.  Schrader,  for  the  appellant,  took  tbe  obj«^ 
tion  that  the  magistrate  had  no  jurisdiction  to  entertain  the 
application,  and  cited  Ex  parte  Bindon  (1).  The  consideration 
of  that  objection  necessitates  an  examination  of  the  Desetiei 
Wives  and  Children  Act  1901,  and  the  Matrimonial  Caii^^  Ad 
1899.  Sec.  4  of  the  former  Act,  so  far  as  is  material,  provides 
that : — "  In  any  case  where — (a)  any  husband  or  father  hm 
deserted  his  wife  or  child,  or  has  left  such  wife  or  child  without 
means  of  support any  justice  may,  upon  com- 
plaint on  oath  being  made  by  such  wife  or  by  the  mother  of 
such  child,  or  by  any  reputable  person  on  behalf  of  such  wife, 
mother,  or  child  issue  his  summons  requiring  such  husband,  father 
.  .  .  .  to  appear  before  two  justices  to  show  cause  why  he 
should  not  support  such  wife  or  child,"  or,  in  certain  cases,  the 
justice  may  issue  a  warrant  for  the  apprehension  of  the  husband 
or  father.  By  sec.  7  it  is  provided  that : — "  Upon  the  hearing  the 
justices  shall  inquire  into  the  matter  of  the  complaint  and  if 
they  are  satisfied  that  the  wife  or  child  is  in  fact  left  without 
means  of  support,  and  that  the  defendant  is  able  to  contribute  to 
the  support  of  such  wife  or  child"  may  make  an  order  for  the  pay- 
ment of  a  certain  sum  by  the  defendant  towards  the  maintenance 

(1)  (1904)  4  S.R.  (N.S.W.),  503. 
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of  his  wife  or  child.  It  is  clear  that  what  the  Act  deals 
with  is  the  enforcement  of  the  duty  that  the  law  casts  upon  a 
father  to  maintain  his  children.  It  assumes  the  existence  of  the 
liability  to  support  his  children  which  the  law  ordinarily  imposes 
upon  the  father.  And  where  there  is  a  marriage  and  children 
of  the  marriage  the  liability  follows  as  a  matter  of  course.  It 
is  to  enforce  that  duty  and  liability  that  the  jurisdiction  is  given. 
Now,  what  is  the  position  of  the  children  of  a  marriage  which 
has  been  the  subject  of  a  decision  in  the  Divorce  Court  ?  It  does 
not  by  any  means  follow  that  the  liability  continues.  That  Court, 
in  pronouncing  a  decree  of  judicial  separation,  may  by  the  terms 
of  the  decree,  alter  entirely  the  obligations  which  flowed  from  the 
condition  of  marriage  and  from  paternity  in  the  ordinary  course 
of  things,  and  substitute  altogether  different  obligations.  The 
Court  in  this  case  directed  that  the  six  children  should  live  with  the 
father  and  be  maintained  by  hi  in.  The  wife  was  at  the  time 
meeinte  with  a  child  which  was  born  a  few  weeks  after  the 
separation  decree.  It  is  sworn  by  the  applicant  that  during  the 
divorce  proceedings  he  denied  the  paternity  of  that  child.  Under 
these  circumstances,  the  Court,  having  dealt  with  the  whole 
matter  and  specifically  with  the  whole  of  the  children  then  born, 
must  be  taken  to  have  had  cognizance  of  every  obligation  then 
existing  actually  or  potentially  arising  out  of  the  marriage,  and 
to  have  made  its  decree  with  respect  to  all  the  questions  that 
might  in  such  a  proceeding  be  litigated  between  husband  and 
wife.  It  appears  to  me  that  while  that  order  continues  it  is 
impossible  that  the  provisions  of  the  Deserted  Wives  and  Children 
Act  could  be  applied.  The  defence  raised,  whether  it  is  regarded 
as  an  objection  to  the  jurisdiction,  or  as  a  plea  of  res  judicata, 
seems  to  me  in  substance  to  amount  to  this,  that  whenever  the 
Divorce  Court,  in  dealing  with  a  marriage,  has  dealt  with  the 
duties  of  a  husband  and  wife  towards  one  another,  and  with  the 
custody  and  maintenance  of  the  children,  and  has  made  a  decree, 
the  only  Court  which  can  further  deal  with  the  rights  under  that 
marriage  is  the  Divorce  Court  itself.  That  defence  is  in  my 
opinion  a  good  one.  It  was  laid  down  in  Ex  parte  Bindon  (1), 
that  apy  person  who  wishes  to  have  such  a  decree  varied  must 

(1)  (1904)  4  S.R.  (N.S.  W.),  503. 
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H.  C.  OP  A.  gQ  iq  h^q  Divorce  Court  for  a  further  order.     The  respondest 

might  have  gone  to  that  Court  and  asked  to  re-open  the  matter 

Brown      ^or  the  purpose  of  having  a  special  adjudication  as  to  the  mm- 

Brown       tenance  of  this  child  which  has  been  born  since  the  decree.    Bet 

that  step  has  not   been   taken.      She  has  chosen   to   make  u 

attempt  to   invoke   the  assistance  of   the  Deserted  Wives  aid 

Children  Act,  and  in  that  she  must  fail. 

There  is  one  passage  which  I  will  read  from  the  judgment  of 

Martin  B.  on  this  point,  in  Newington  v.  Levy  (1),  which  hin 

a  direct  bearing  on  this  question     He  said: — "Again  \n  LaJk^ 

mead  v.  Maple  (2),  my  brother  Willes  says :  '  I  apprehend  tha&j 

if  the  same  matter  or  cause  of  action  has  already  been  finallr 

adjudicated  on  between  the  parties  by  a  Court  of   competent 

jurisdiction,  the  plaintiff  has  lost  his  right   to   put    it   in  suit 

either  before  that  or  any  other  Court    The  conditions  for  the 

exclusion  of  jurisdiction  on  the  ground  of  res  judicata  are,  that  the 

same  identical  matter  shall  have  come  in  question  already  in  aj 

Court  of  competent  jurisdiction,  that  the  matter  shall  have  been 

controverted,  and  that  it  shall  have  been  decided.'     If  the  partie 

have  had  an  opportunity  of  controverting  it,  that  is  the  same  thing 

as  if  the  matter  had  actually  been  controverted  and  decided."    So 

here  it  must  be  taken  that  the  Judge  decided  the  question  of 

the  maintenance  and  custody  of  the  whole  of  the  children  of  the 

marriage.     But,  assuming  that  he  did  not  do  so,  there  was  as 

opportunity  for  the  wife  to  have  had  an  adjudication  as  to  the 

maintenance  of  the  child  about  to  be  bom,  and  it  must  therefore 

be  taken  as  against  her,  when  she  seeks  to  litigate  that  question 

in  another  Court,  that  the  Divorce  Court  has  adjudicated  upon  it 

For  these  reasons  I  am  of  opinion,  on  the  main  ground,  tiiat  a 

prohibition  will  lie,  and  that  the  rule  ought  to  have  been  made 

absolute. 

Appeal  allowed.     Order  appealed  from  dit 

charged.     Rule  made  absolute  for  a 

prohibition. 

Solicitor,  for  the  appellant,  W.  D.  Schroder. 
Solicitors,  for  the  respondent,  Sullivan  Brothers, 


C.A.W. 

0)  L.R.  6  C.P.,  180,  at  p.  188.  (2)  18  C.B.  N.S.,  295,  270. 
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E  ROSEHILL  RACECOURSE  COMPANY  .  Appellants  ; 

AND 

E  COMMISSIONER  OF  STAMP  DUTIES  \  respondent. 
(NEW  SOUTH  WALES)    .        .        .        •  J 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

■p  Duties  Act  {y.S.  W.)  (No.  27  of  1898),  sec.  4,  Sch.  II.—Trcn^fer  or  convey-    g.  C.  or  A. 
•Nce  of  land  on  sale — Land  used  as  racecourse — Duty  payable  on  consideration         1905. 
for  conveyance — Bunness  and  goodtoiU.  s-  ,    .^ 

By  sec.  4,  Sch.  II.  of  the  Stamp  Duties  Act  1898,  ad  valorem  duty  is  payable      Sydney, 

on  the  amotuit  or  value  of  the  consideratioD  for  a  trausfer  or  conveyance  of    -^^f  -  ^f  >  ^^> 

14,  18. 
property  oo  sale.  

By  a  transfer  under  the  Real  Property  Act  1900,  a  company,  the  pro-     Barton  iS'd" 

pcktors  of  land  used  by  them  as  a  racecourse,  conveyed  the  land  to  a  new    O'Connor  JJ. 

eonpaoy  for  £10,000,  which  was  admitted  to  be  a  fair  value  for  the  land 

slooe.   By  a  separate  agreement,  which  was  only  liable  as  such  to  a  fixed  duty 

vhiek  had  been  paid,  the  vendors,  for  the  consideration  of  32,792  fully  paid 

Qp  £1  shares  in  the  new  company,  agreed  to  transfer  to  the  new  company,  in 

■dditioQ  to  the  land,  their  undertaking,  name,  business,  and  goodwill.     The 

Tendon  had  been  carrying  on  race  meetings  on  the  land  under  a  licence  from 

Uie  Aostralian  Jockey  Club,  on  certain  specified  dates  in  the  year,  appointed 

by  that  Clnb.    This  privilege  was  the  exclusive  right  of  the  old  company  as  a 

nM)e  clnb,  and  was  not  attached  to  the  ownership  of  the  particular  land.     The 

Autnlian  Jockey  Club  had  agreed  to  transfer  to  the  new  company  the  rights 

of  the  eld  company  in  this  respect.     The  evidence  showed  that  this  licence 

vtsof  great  value  inasmuch  as  it  was  practically  impossible  without  it  to 

carry  on  race  meetings  with  success  in  New  South  Wales. 

Hefd,  on  the  facts,  that  the  undertaking,  business,  and  goodwill  were 
separable  from  the  land,  and,  having  been  separately  dealt  with  by  the 
putiea  as  a  matter  of  contract,  did  not  pass  by  the  conveyance,  and  that, 
therefore,  ad  valorem  stamp  duty  was  only  payable  on  £10,000,  the  considera- 
tion for  the  land  as  stated  in  the  conveyance. 

TOL.  HL  29 
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DecUion  of  the  Supreme  Court :  In  re  the  BosehiU  Bacecouree  Comjxuiv, 
(1905)  5  S.R.  (N.S.W.),  402.  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  on  a  special  case  stated  by  the  Commissioner  of  Stamp 
Duties,  under  sec.  18  of  the  Stamp  Duties  Act,  No.  27  of  1898. 

The  Rosehill  Racecourse  Company  (in  liquidation),  which  was 
being  voluntarily  wound  up  for  the  purpose  of  reconstruction,  on 
5th  April,  1904,  entered  into  an  agreement  with  the  appellants, 
called  the  new  company,  by  which  it  was  agreed  that  the  old 
company  and  its  liquidator  should  transfer,  and  the  appellants 
should  take  over,  all  the  lands,  buildings  and  appointments  of  the 
old  company,  with  its  undertaking,  business,  and  goodwill.  The 
consideration  for  the  transfer  was  that  for  each  five  shares  held 
by  the  shareholders  in  the  old  company  they  were  to  receive  two 
fully  paid  up  shares  of  £1  each  in  the  new  company,  these 
shares  being  32,792.  It  was  also  agreed  that,  for  the  purpose 
of  apportioning  the  stamp  duty  payable  in  respect  of  the  transfer, 
the  lands,  tenements  and  other  hereditaments  not  capable  of 
transfer  by  manual  delivery,  and  forming  part  of  the  purchased 
property,  should  be  taken  to  be  of  the  value  of  £10,000.  On  6th 
April  a  transfer  of  the  land  under  the  Real  Property  Act  1900, 
was  executed  for  the  stated  consideration  of  £10,000.  The  Com- 
missioner for  Stamp  Duties  held  that  the  value  of  the  32,792 
shares  formed  part  of  the  real  consideration  of  the  transfer,  and 
to  this  he  added  £100,  the  amount  of  the  costs  of  reconstruction 
agreed  to  be  paid  by  the  new  company,  making  in  all  the  sum  of 
£32,892  as  the  consideration  on  which  stamp  duty  should  be  paid, 
and  assessed  the  duty  payable  at  £164,  which  was  paid  by  the 
new  company  under  protest. 

The  appellants  contended  that  stamp  duty  should  have  been 
assessed  only  upon  the  £10,000,  the  consideration  stated  in  the 
conveyance,  and  requested  the  Commissioner  to  state  a  case  for 
the  opinion  of  the  Supreme  Court  on  the  question  whether  his 
assessment  was  right  in  law. 

On  the  matter  coming  before  the  Supreme  Court,  that  Court 
held  that  the  Commissioner  for  Stamp  Duties  was  right,  and  that 
stamp  duty  on  the  transfer  was  payable  on  the  £32,792,  and  not 
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merely  on  the  £10,000,  since,  in  their  opinion,  the  business  and   R-  C-  ^^  ^• 
goodwill  of  the  undertaking  were  inseparable  from  the  owner- 
ship and  use  of  the  land  as  a  racecourse,  and  passed  by  virtue  of     Rosehill 
the  transfer  of  the  land:  In  re  ilie  Rosehill  Racecourse  Com-  ^compa:^*^ 

P^^y  '^>-     .  .  C0MMI8. 

From  this  decision  the  present  appeal  was  brought  by  special    sionbk  op 
.  Stamp 

leave.  Duties 

The  facts  are  more  fully  set  out  in  the  judgments.  (N.S.W.) 

Knox,  for  the  appellants.     The  ad  valorem  duty  is  payable  on 
the  consideration  for  the  conveyance,  not  upon  what  passed  under 
the  contract  independently  of  the  conveyance.   The  only  property 
which  passed  under  the  conveyance  was  the  land  and  what  was 
inseparable  from  it,  i.e.,  buildings,  improvements,  &c.  The  goodwill 
was  a  valuable  asset,  was  entirely  separable  from  the  land,  and, 
but  for  the  agreement,  would  not  have  passed  to  the  transferees  of 
the  land.     The  licence  by  the  Australian  Jockey  Club  was  given  to 
the  old  company  as  a  racing  club,  not  in  respect  of  this  particular 
land.     Without  it  the  land  was   of  no   value  as  a  racecourse, 
because  by  the  rules  of  the  Australian  Jockey  Club  persons  raising 
horses  at  a  meeting  not  registered  were  disqualified  from  racing  at 
any  meeting  held  by  a  registered  club.     Moreover  the  name  of 
the  old  company  was  a  valuable  asset,  and  passed  by  the  agree- 
ment     The  old  company  practically  bound  themselves  not  to 
carry  on  business  under  the  old  style  in  competition  with  the  new 
company.   Without  the  agreement  they  might  have  done  so.   The 
new  company  might  have  bought  the  land  and  buildings  and  used 
them  for  some  other  purpose.   There  was  no  dispute  that  £10,000 
would  have  been  a  fair  consideration  for  them  under  those  circum- 
stances.     It  can  make  no  diilerence  that  the  same  company  also 
bought  the  goodwill,  for,  on  the  case,  they  might  have  bought 
that  independently,  and    carried  on   races   on   another  course 
altogether.     If  the  goodwill  is  separable  from  the  land,  there  is 
no  fraud  in  disposing  of  it  separately.      Mere  evasion  of  duty  is 
not  fraud.      The  English  Stamp  Acts  make  contracts  for  the  sale 
of  property  liable  to  taxation  ad  valorem,  so  that  the  cases 
decided  upon  them  are  not  conclusive :  Potter  v.  Commissioners 

(1)  (1905)  6  S.R.  (N.S.W.),  402. 
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H.  C.  OF  A.  Qf  Inland  Revenue  (1),   merely   decided   that  a  goodwill  was 

^^*        property,  and  therefore  within  the  scope  of  a  tax  on  a  transfer  of 

Rosehill    property.     It  may   be   that  in  certain   cases   the   goodwill  is 

^CoM^^?^  inseparable  from  the  premises,  as  in  Ex  parte  Pnnnett,  In  re 

^'  Kitchin  (2).      In  West  London  Syndicate  v.  Inland  Revenue 

L/0MMI8- 

SIGNER  OF  Conmissionera  (3),  goodwill  was  held  to  be  separable  from  the 
DuTiifs      premises.     In  Coniiniasioners  of  Inland  Revenue  v.  Glasgow  and 

(N.iS.\\.)  SQufJi  Western  Railway  Co.  (4),  the  decision  was  that  on  a 
resumption  of  land  on  which  a  business  was  carried  on,  the  com- 
pensation assessed  by  the  jury  must  be  taken  to  include  compen- 
sation for  the  goodwill.  There  is  no  case  deciding  that  a  convey- 
ance of  land  necessarily  passes  the  goodwill,  or  that  it  must  be 
stamped  in  respect  of  the  consideration  for  it.  Here  the  goodwill 
was  separable  from  the  land,  was  dealt  with  by  the  parties 
independently,  and  cannot  be  said  to  have  passed  by  the 
conveyance. 

0.  B.  Stephen,  {Ha'i'ry  M.  Stephen  with  him),  for  the  respondent. 
The  goodwill,  so  called,  was  really  only  the  enhanced  value  of  the 
land  equipped  as  a  racecourse,  and  had  no  independent  existence. 
The  licence  and  the  privileges  which  went  with  it  were  wholly 
personal,  and  might  never  have  been  accorded  to  the  new  company ; 
they  certainly  could  not  be  bought.  There  was  only  a  chance  of 
getting  them.  It  is  impossible  that  such  a  large  portion  of  the 
consideration  should  be  attributable  to  this  chance.  It  had 
practically  no  ascertainable  value.  Without  paying  an  j'ihing  at  all 
for  it,  or  purporting  to  purchase  it,  the  new  company  had  an  equal 
chance  of  obtaining  a  licence,  provided  that  it  had  the  land.  The 
really  valuable  part  of  the  goodwill  was  the  habit  of  customers 
resorting  to  that  particular  place.  That  could  not  be  separated 
from  the  land,  any  more  than  could  that  of  a  public-house  business 
be  separated  from  the  premises.  In  that  case  also  there  is  a  risk 
of  non-renewal  of  the  licence,  in  the  hands  of  the  transferee.  So 
here  the  conveyance  of  the  land  carried  with  it  whatever  was  of 
value  in  the  goodwill,  and  the  whole  consideration  must  be 
attributed  to  it.     Persons  cannot  evade  paying  duty  by  nominally 

(1)  10  Ex.,  147.  (3)  (1898)  2  Q.B.,  607. 

(2)  16  Ch.  D.,  226.  (4)  12  App.  Cas.,  315. 


3  C.L.R.] 


OF  AUSTRALIA. 


397 


separating  things  which  in  their  nature  are  inseparable;  the 
separation  must  be  bond  fide :  West  Lmidon  Syvdicate  v.  Inland 
Revenue  Commissioners  (1).  Whether  they  wished  it  or  not, 
the  old  company  parted  with  their  goodwill  when  they  trans- 
ferred the  land.  A  mortgage  of  premises  in  which  a  business  was 
carried  on  was  held  to  convey  the  goodwill  to  the  mortgagee : 
Ghissum,  v.  Lewes  (2) ;  Pile  v.  Pile  (3);  King  v.  Midland  Rail- 
way (4).  The  fact  that,  apart  from  the  agreement,  the  old  com- 
pany would  have  been  entitled  to  carry  on  business  in  competition 
with  the  new  company  does  not  make  the  goodwill  a  separate 
entity  from  the  land;  an  agreement  of  that  kind  is  always 
necessary  where  it  is  intended  to  assign  the  goodwill  with  the 
land.  [He  referred  to  Trego  v.  Hunt  (5).]  The  present  case  is 
analogous  to  the  sale  of  a  theatre  which  has  acquired  popularity. 

[O'Connor  J. — The  whole  concern  may  have  to  go  with  the 
land,  but  it  does  not  necessarily  increase  the  value  of  the  land 
itself.  The  duty  is  only  on  the  consideration  for  the  conveyance 
of  the  land,  if  the  land  only  is  conveyed. 

Griffith  C.J. — There  ought  to  be  some  evidence  that  £10,000 
was  not  the  real  value  of  the  land.] 

There  was  this,  that  the  value  of  the  whole  was  £32,000  odd, 
and  we  contend  that  the  whole  of  that  must  be  ascribed  to  the 
land  and  what  the  land  necessarily  carries  with  it.  The  land 
must  be  considered  as  a  racecourse,  not  merely  acreage  and  build- 
ings. As  a  racecourse  it  necessarily  carries  with  it  goodwill: 
Potter  V.  Commissioners  of  Inland  Revenue  (6) ;  Picket  v.  Metro- 
pditan  Railway  Co.  (7) ;  Ex  parte  Punnett,  In  re  Kitchin  (8) ; 
Inland  Revenue  Commissioners  v.  Glasgow  and  South  Western 
Bailway  Co.  (9) ;  Commissioners  of  Inland  Revenue  v.  Angus 
(10) ;  MuUer  &  Co.'s  Margarine  Ltd.  v.  Inland  Revenue  Com- 
missioners  (11). 

[Griffith  C.J.  referred  to  Jack  v.  Smail  (12).] 
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Knox,  in  reply. 

(1)  (1898)  2  Q.  B.,  507. 

(2)  5Rus8.,29. 

(3)  3Ch.  D,  36. 

(4)  17W.R.,  113. 

(5)  (1896)  A.C.,  7. 

(6)  10  Excb.,  147. 
(7)L.R.,2H.L.,  175. 


Cur.  adv.  vult. 

(8)  16  Ch.  D.,  226. 

(9)  12  App.  Cas.,  315. 

(10)  23  Q.B.D.,  579. 

(11)  (1900)  1  Q.B.,  310;  (1901)  A.C., 
217. 

(12)  2C.L.R.,  684. 
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H.  C.  OP  A.       Griffith  C.J.    The  question  raised  in  this  case  is  as  to  the 

1905 

^^*       proper  amount  of  ad  valorem  stamp  duty  payable  on  a  transfer 

RosKHiLL    of  real  property  subject  to  the  provisions  of  the  Real  Property 

^CoMPA^^"^  and  Conveyancing  Act  1898.     Under  the  Stamp  Duties  Act  of 

^'  1898,  sec.  4,  ad  valorcTri  duty  is  payable  on  a  conveyance  of  land 

OOMMIS' 

sioNKB  OF    on  sale.     The  scheme  of  the  Act  is  to  make  it  payable  on  the 
Duties      conveyance,  that  is,  on  the  instrument,  not  on  the  transaction,  and 

(N.S.W.)     ^^Yie  duty  is  calculated  at  so  much  per  centwm  on  the  amount  or 
18th  December,  value  of  the  consideration  for  the  sale,  which  I  take  to  mean  the 
amount  or  value  in  money,  or  if  there  was  some  other  considera- 
tion, then  on  the  pecuniary  value  of  that  consideration.     The 
Statute  does  not  tax  the  transaction. 

Thus,  if  there  is  a  sale  of  a  mixed  property,  consisting  of  several 
items,  some  of  which  pass  by  the  contract  without  a  conveyance, 
'  the  Stamp  Act  does  not  catch  the  transaction  as  to  those  items. 
This  is  expressly  recognized  by  the  Statute,  in  sec.  37,  which 
provides:  "Where  any  property  has  been  contracted  to  be  sold  for 
one  consideration  for  the  whole,  and  is  conveyed  to  the  purchaser 
in  separate  parts  or  parcels  by  different  instruments,  the  con- 
sideration shall  be  apportioned  in  such  manner  as  the  parties 
think  fit,  so  that  a  distinct  consideration  for  each  separate  part  or 
parcel  shall  be  set  forth  in  the  conveyance  relating  thereto,  and 
such  conveyance  shall  be  charged  with  ad  valorevi  duty  in  respect 
of  such  distinct  consideration." 

Thus  the  total  consideration  is  to  be  apportioned  amongst  the 
different  instruments  in  such  a  way  that  the  full  amount  of  duty 
is  paid.  The  legislature  has  not  expressly  provided  that  the  same 
result  is  to  follow  when  only  a  part  of  the  property  is  the  subject 
matter  of  a  conveyance.  But  we  are  aasured  that  it  is  the 
universal  practice  to  follow  this  rule;  for  instance,  in  the  sale  of  a 
station  property  consisting  of  real  property,  freehold  and  lease- 
hold and  live  stock,  we  are  told  that  the  duty  is  charged  on  the 
instrument  conveying  the  freehold  or  the  leasehold,  and  not 
upon  the  chattels  unless  they  are  included  in  the  conveyance.  In 
the  course  of  the  argument  I  suggested  the  case  of  a  mercantile 
business  which  consists  of  a  so-called  goodwill.  This  goodwill 
may  perhaps  comprise  licences  to  exercise  patents,  and  contracts 
with  various  persons  and  other  rights  of  that  nature. 
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In  a  case  of  that  kind  the  consideration  for  the  goodwill  may 
be  a  very  large  sum  in  some  cases,  whilst  in  others  it  may  be  very 
small.  But  it  is  not  suggested  that  the  consideration  could  not 
be  apportioned,  and  the  stamp  duty  only  charged  on  the  instrument 
in  respect  of  so  much  of  the  consideration  as  is  attributable  to  the 
property  comprised  in  the  conveyance.  That  being  the  scheme 
of  the  Act,  I  proceed  to  apply  it  to  the  present  case. 

The  appellants  are  the  Rosehill  Racecourse  Company  Ltd.,  a 
company  lately  incorporated,  being  the  successors,  under  what  is 
called  a  reconstruction,  of  an  older  company  of  the  same  name. 
The  original  company  had  a  nominal  capital  of  £85,000,  and  it 
was  decided  to  reconstruct  it  and  establish  a  new  company  with  a 
nominal  capital  of  £32,892.  As  part  of  the  arrangement  for 
carrying  out  this  purpose  an  agreement  was  executed,  dated  6th 
April,  1904,  between  the  old  company  and  the  new  company, 
reciting  the  arrangement  for  reconstruction,  in  which  it  was  agreed 
that  the  old  company  should  sell  and  the  new  company  should  pur- 
chase the  whole  of  the  assets  of  the  old  company.  The  old  company 
had  been  in  possession  of  the  land  in  question,  which  was  called 
the  Rosehill  Racecourse,  and  was  used  by  the  old  company  for  the 
purpose  of  carrying  on  the  business  of  racing.  We  have  not 
before  us  the  articles  of  association  of  the  new  company,  but  it 
has  been  assumed  that  the  objects  of  the  company  are  the  carry- 
ing out  of  the  various  matters  appertaining  to  the  business  of 
racecourse  proprietors.  It  is  stated  in  the  case  before  us  that 
the  old  company  was  registered  as  a  race  club  with  the  Australian 
Jockey  Club,  which  is  a  body  exercising  voluntary  control  of 
racing  matters  in  general  m  New  South  Wales,  and  duly  incor- 
porated by  a  special  Statute,  and  any  club  which  is  desirous  of 
carrying  on  racing  with  success  in  New  South  Wales  is  practically 
obliged  to  register  with  the  Australian  Jockey  Club,  which  allots 
to  the  various  clubs  certain  dates  for  race  meetings.  And  it  is  a 
fact,  arising  entirely  from  the  voluntary  compact  between  the 
different  race  clubs  and  the  Jockey  Club,  that  if  any  horses  are 
allowed  to  compete  in  races  held  on  courses  not  registered  in  the 
way  I  have  mentioned,  they  and  their  owners  lose  the  benefit  of 
the  permission  given  by  the  Jockey  Club.  It  is  obvious  that  this 
privilege  is  a  substantial  one.     It  appears  also  that  the  privilege 
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is  not  given  in  respect  of  a  particular  racecourse,  but  that  it 
accorded  to  a  particular  club.  So  that  if  a  club  was  regiat4 
with  the  Australian  Jockey  Club,  and  was  given  certain  dat^: 
race  meetings,  those  engagements  or  fixtures,  as  they  are 
might  be  fulfilled  on  any  racecourse  that  was  registered, 
privilege  of  holding  meetings  is  not  attached  to  any  partit 
piece  of  land.  There  is  no  law  dealing  with  the  subject,  it  ij 
entirely  a  matter  of  compact.  The  assets  of  the  old  com] 
consisted  substantially,  first  of  the  land,  secondly  of  the  q\ 
goodwill  or  advantage  and  profit  derived  from  the  habit 
people  frequenting  the  racecourse,  and  thirdly  of  the  name  of 
company.  That  in  itself  is  an  intangible  sort  of  asset,  having  n^ 
particular  value,  and  is  not  attached  to  the  land.  But  it  is  aa 
asset  in  this  sense,  that,  unless  the  old  company  thought  fit  ttt 
relinquish  its  right  to  it,  no  other  company  could  carry  on  tJ»^ 
business  of  racecourse  proprietors  under  such  a  name,  so  long»i 
the  company  retained  their  name.  j 

By  the  agreement  between  the  old  company  and  the  new  it  wmw 
agreed  that  the  new  company  should  have  the  advantage  of  U»  I 
name.  There  were  some  other  assets  of  relatively  small  value,  \ 
but  it  was  agreed  between  the  parties  to  the  appeal  that  they..) 
should  be  disregarded.  The  case  may  therefore  be  treated  on  tiiis 
footing,  that  the  substantial  assets  were,  first  the  land,  second  the 
quaai-goodwill,  and  third  the  name.  By  the  agreement  it  was 
stipulated  that  of  the  total  consideration,  which  was  assumed  to 
be  £32,000  odd,  the  nominal  value  of  the  shares  in  the  new  com- 
pany, £10,000  was  to  be  taken  to  be  the  value  of  the  land  and 
buildings.  For  the  purpose  of  transferring  the  land,  a  real  property 
transfer  was  necessary.  For  the  transfer  of  the  goodwill  and  the 
name,  no  conveyance  was  necessary.  When  the  new  companj 
proposed  to  stamp  the  transfer  with  the  amount  of  ad  valorem  duty 
on  the  £10,000,  the  Commissioner  of  Stamp  Duties  claimed  tbM 
the  whole  of  the  consideration  must  be  attributed  to  the  land,  on 
the  ground  that  the  business  or  goodwill  was  inseparable  and  non- 
existent apart  from  the  ownership  and  use  of  the  land.  I  have 
already  pointed  out  that  the  name  of  the  company  has  nothing  to 
do  with  the  land.  And  with  respect  to  the  goodwill  it  is  a  fact  that 
under  the  arrangements  made  with  the  Australian  Jockey  Club, 
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the  so-called  goodwill  is  not  appurtenant  to  a  particular  race-  H-  ^'  op  a. 
course,  but  is  a  privilege  of  the  club.  So  that  the  basis  of  the 
Commissioner  s  contention  appears  to  be  erroneous.  He  claimed 
stamp  duty  on  the  total  consideration  of  £32,000  odd.  A  case 
was  then  stated  for  the  opinion  of  the  Supreme  Court.  That 
Court  was  of  the  opinion  that  the  Commissioner  was  right.  The 
learned  Chief  Justice  thought  that  the  quciai-goodwiW  passed 
with  the  conveyance,  and  Mr.  Justice  Cohen  concurred  in  that 
riew.  If  the  goodwill  passed  with  the  conveyance,  there  can  be 
no  doubt  that  the  conclusion  arrived  at  by  those  learned  Judges 
was  correct.  Mr.  Justice  Pring  came  to  the  conclusion  that  the 
80-called  goodwill  had  no  value.  He  said  (1):  "  There  is  not  the 
faintest  suggestion  in  the  special  case  that  the  so-called  goodwill 
was  worth  anything."  And,  as  I  understand  his  judgment,  he 
went  on  to  say  that  there  was  really  nothing  conveyed  by  the  old 
company  to  the  new  except  the  land,  and  therefore  the  whole 
consideration  was  attributable  to  the  land,  and  the  contention  of 
the  Commissioner  was  right.  I  have  already  pointed  out  that 
when  a  man  has  a  right  which  is  not  saleable  in  one  sense,  but 
he  is  in  such  a  position  that,  unless  he  will  consent  to  relinquish 
the  privilege  or  right  so  that  someone  else  may  enjoy  it,  nobody 
else  can  enjoy  it,  that  may  be  made  the  subject  matter  of  a  con- 
tract. But  it  does  not  follow  that  the  right  is  transferred  by  a 
conveyance  of  land. 

The  first  question  is,  what  actually  passed  by  the  conveyance  ? 
That  depends  on  the  terms  of  the  deed.  This  is  a  conveyance  under 
the  Real  Property  Act  Now,  in  considering  what  passes  by  a 
conveyance,  the  name  of  the  transferor  is  pHmd  facie  immaterial. 
By  a  transfer  in  general  terms  no  doubt  all  that  would  pass  would 
be  the  land.  If  there  is  a  contemporaneous  agreement  executed, 
by  which  the  vendors  also  sell  something  else,  the  purchaser  gets 
this,  not  by  virtue  of  the  conveyance,  but  by  reason  of  the  con- 
tiact  by  the  vendor  to  give  it  to  him.  I  am  quite  unable  to  come 
to  the  conclusion  that  anything  passed  by  this  conveyance  except 
the  land  itself.  If  that  is  so,  the  only  question  is,  what  was  the 
consideration  for  the  land  ?  To  use  the  words  of  sec.  37,  where 
any  "property  has  been  contracted  to  be  sold  for  one  consideration 

(1)  (1905)  6  K.R.  (N.S.  W.),  402,  at  p.  411. 
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for  the  whole,  and  is  conveyed  to  the  purchaser  in  separate 
or  parcels  by  different  instruments,  the  consideration  shall 
apportioned  in  such  manner  as  the  parties  think  fit/'  and 
duty  is  to  be  charged  in  respect  of  each  consideration,  that  ^ 
where  chargeable  at  all.     The  total  consideration  is  to  be  a] 
tioned,  in   proportion  to  the   respective  values  of  the  diflFc 
things   transferred.     I   think,  therefore,  that  in   this   case 
consideration  for  the  transfer  of  the   land   is   so   much  of 
aggregate  value  of  £32,000  odd  as  is  attributable  to  the  value 
the  land  alone,  in  proportion  to  the  total  value  of  the  propei 
sold.     The  parties  have  agreed  that  that  is  to  be  taken  as  £10,001^ 
and  it  is  not  suggested  that  that  is  an  unfair  value.  I 

I  am  therefore  of  the  opinion  that  the  Commissioner  was  witng 
and  that  the  appeal  should  be  allowed. 

Barton  J.    I  am  of  the  same  opinion.  ' 

The  fairness  of  the  consideration  of  £10,000  for  the  land  anl 
buildings  is  not  seriously  impeached.  But  it  is  contended  tiu^ 
because  the  new  company  are  taking  over  the  assets  of  the  cH' 
company,  and  intend  to  carry  on  and  use  the  place  as  a  raceoonrse^ 
it  must  be  taken  to  be  their  intention  to  include  the  goodwill  m 
the  land,  and  that,  in  any  case,  the  goodwill  is  inseparable  bxm 
and  passes  with  the  land,  and  therefore  that  the  transfer  shonH 
have  included  consideration  for  the  goodwill.  I  find  that  ih» 
cases  do  not  establish  the  proposition  that  goodwill  passes  neces- 
sarily with  the  land  unless  that  consequence  arises  from  the  con- 
struction of  a  Statute,  as  in  the  case  of  Commiaaionera  of  IrUand 
Revenue  v.  Glasgow  and  South-Western  Railway  Co.  (1),  or  unless 
there  is  an  intention  of  the  parties  to  that  efiect  evinced  in  tiia 
document  which  is  the  subject  of  construction. 

In  this  case  I  see  no  such  intention  at  all.  First  of  all,  there 
is  nothing  in  the  Stamp  Duties  Act,  the  only  Statute  in  question 
here,  and  there  is  certainly  nothing  in  the  documents  which  we 
attached  to  the  special  case,  to  lead  to  any  other  conclusion  than 
that  this  goodwill,  being  separable,  as  was  established  by  the 
case  of  West  London  Syndicate  v.  Inland  Revenue  Commi»* 
sioners  (2),  was  separated  by  the  parties;  I  think  the  evidence  is 
that  there  was  not  any  intention  to  include  the  goodwill  in  the 

(1)  12  App.  Cas.,  315.  (2)  (1898)  2  Q.B.,  507. 
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land  so  as  to  make  the  transfer  of  both  one  transaction.  In  the 
case  which  I  have  just  mentioned,  the  litigation  was  under  sec  59 
of  the  Stamp  Act  1891,  which  does  what  our  own  Statute  does  not, 
that  is,  imposes  on  certain  contracts  and  agreements  "made  in 
England  or  Ireland  under  seal,  or  under  hand  only  .  .  .  for 
the  sale  of  any  equitable  estate  or  interest  in  any  property  wliat- 
ever,  or  for  the  sale  of  any  estate  or  interest  in  any  property 
except  lands,  tenements,  hereditaments  or  heritages  ...  or 
goods  wares  or  merchandise,"  an  ad  valorem  duty  "to  be  paid  by 
the  purchaser,  as  if  it  were  an  actual  conveyance  on  sale  of  the 
estate,  interest,  or  property  contracted  or  agreed  to  be  sold." 
In  that  case  the  vendor,  by  an  agreement  under  seal,  agreed  to 
sell  the  goodwill  of  the  business  of  an  hotel  proprietor  and 
licensed  victualler,  and  the  lease  of  the  hotel  in  which  the 
business  was  carried  on,  together  with  the  furniture,  stock  in 
trade  and  book  debts.  Of  the  total  consideration  part  was  appor- 
tioned to  "lease  and  goodwill,"  another  part  to  furniture  &c.,and  the 
balance  to  book  debts.  The  vendor  was  to  shew  a  good  title  to  the 
lease  and  to  assign  the  lease  and  goodwill  to  the  purchasers,  and  in 
the  event  of  the  consent  of  the  landlords  to  the  assignment  of  the 
lease  not  being  obtained,  it  was  provided  that  the  vendor  should, 
at  the  option  of  the  purchasers,  execute  a  declaration  of  trust  of 
the  leasehold  premises  in  their  favour.  The  consent  of  the  land- 
lords not  having  been  obtained,  a  declaration  of  trust  was  executed 
in  favour  of  the  purchasers,  which  was  stamped  with  the  fixed 
duty  of  ten  shillings.  It^was  held  by  A,  L.  Smith  and  Vaughan 
WiUiama  L.JJ.,  that  the  agreement  was  not  an  agreement  for 
the  sale  of  an  equitable  interest  in  property  within  the  meaning  of 
sec.  59  of  the  Stamp  Act  1891,  but  by  Righy  L.  J.,  that  although  the 
agreement  was  not  on  the  face  of  it  an  agreement  for  the  sale  of  an 
equitable  interest,  the  proper  inference  to  be  drawn  from  the  facts 
was  that  the  bargain  was  for  the  sale  of  an  equitable  interest  only. 
And  it  was  held  by  A.  L.  Smith  and  Righy  L.JJ.,  reversing  the 
decision  of  the  Divisional  Court,  that  the  goodwill  was  not  merely 
an  enhancement  of  the  value  of  the  leasehold  premises,  but  was 
capable  of  being  sold  independently  of  them,  and,  as  it  was 
property  other  than  lands,  the  agreement  was  liable  to  ad  valorem 
duty  in  respect  of  the  value  of  the  goodwill.     It  was  held,  how- 
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ever,  by  Vauglian  WilHams  L.  J.  that  the  goodwill  was  inseparaUf 
from  the  leasehold  premises  which  were  the  subject  of  the  sale,aaj 
that  the  instrument  was  not  liable  to  ad  valorem  duty  upon 
portion  of  the  consideration  attributed  to  "  lease  and  goodwill* 
The  decision  on  that  question,  whether  the  goodwill  was  merely  a- 
enhancement,  is  the  part  material  to  this  case,  and  the  portion  J 
the  judgment  oi  A.  L.  Sviith  L.J.  which  seems  to  me  to  apply— 
because   for   this   purpose   there   is  no   distinction  in   prindjii 
between  freehold  and  leasehold  properties — is  this  (1):  •*!!  ii 
said  that  goodwill   in  this  case  is,  therefore,  nothing  but  the 
enhancement  of  the  value  of  the  premises  agreed  to  be  sold,  aod 
cannot  be,  and  is  not,  property  apart  from  such  premises.    I  do 
not  agree  in  this,  for  in  my  opinion  goodwill  is  as  capable  of  being 
sold  as  a  separate  entity  for  what  it  is  worth  as  is  the  tenants 
interest  in  the  lease.     It  may  be  that  by  the  terms  of  a  lease  each 
must  be  sold,  if  sold  at  all,  to  the  same  person ;  but  that  does  nol 
prevent  them  from  being  sold  as  separate  and  distinct  entities:  and 
if  so  sold,  goodwill,  in  my  judgment,  is  property,  and  is  clearly  nd 
land."    If  the  goodwill  and  the  Rosehill  land  had  not  been  sold 
as  distinct  entities,  if  on  the  face  of  the  present  transaction  it  had 
appeared  that  land  only  was  being  sold,  and  if  there  had  been  en- 
dence  on  the  documents  that  the  goodwill  was  intended  to  pass  wiih 
the  land,  the  case  cited  might  have  no  application.     But  it  seems 
to  me  that  it  does  apply  in  this  instance,  for  if  we  look  at  these 
documents  we  find  that  in  the  contract  of  even  date  with  the 
conveyance,  the  land  and  goodwill  and  other  subjects  of  property 
and  choses  in  action  comprised  in  the  sale  are  separately  men- 
tioned.    And  in  the  contract  itself  we  find  that  the  old  company 
and  its  liquidators  are  to  transfer  to  the  new  company  and  the 
new  company  to  take  over  "  all  the  lands  buildings  goods  chattels 
moneys  credits  debts  bills  notes  and  things  in  action  of  the  oW 
company  and  the  undertaking  business  and  goodwill  thereof  with 
the  full  benefit  of  all  contracts  and  agreements  and  of  all  securiti^ 
in  respect  of  the  said  things  in  action  to  which  the  old  company 
is  entitled  and  all  other  the  real  and  personal  property  of  the  oW 
company  whatsoever  and  wheresoever  subject  nevertheless  to  the 
several  mortgages  charges  liens  and  encumbrances  aflFecting  the 

(1)  (1898)  2  Q.B.,  607,  at  p.  513. 
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same  or  any  part  thereof."      We  find,  then,  not  only  that  the 
land  and  buildings  are  dealt  with  under  separate  descriptions  from 
the  undertaking  business  and  goodwill,  although  in   the  same 
clause,  but  that  for  the  whole  of  the  subject  matters  of  the 
contract  there  is  a  total  consideration  of  32,792  shares  in  the 
new   company.      And   we  find   also  a  provision   in   the   same 
contract  that,  for  the  purpose  of  apportioning  stamp  duty,  the 
land  tenements  and  hereditaments  not  capable  of  transfer  by 
manual  delivery  and  forming  part  of  the  purchased  property, 
should  be  taken  to  be  of  the  value  of  £10,000.     That  description 
clearly  does  not  comprehend  or  include  the  goodwill  and  business, 
and,  when  we  come  to  the  conveyance  and  the  stamp  duty  on  the 
transfer,  that  is  to  say  on  the  real  property,  we  find  that  the 
parties  had  in  their  contract  separately  described  the  land  on  the 
one  hand  and  the  business  and  goodwill  on  the  other,  and  had 
apportioned  what  is  not  contended  to  be  an  unfair  value  for  the 
land  qud  land,  and  in  furtherance  of  that  there  is  this  contract 
executed  by  which  the  properties  other  than  land  are  separately 
transferred  in   pursuance   of   the   apportionment  mentioned   in 
the  contract.     To   my  mind  it   is  clear  that  in  this  document 
the  parties  have  shown  their  intention  to  deal  separately  with 
the  goodwill  and  the  land.     In  pursuance  of  this  intention  there 
is  a  transfer  by  which  the  land  is  separately  conveyed  and  for 
the  consideration  mentioned  in  the  contract.    Now  it  is  contended 
that,  inasmuch  as  the  land  is  the  principal  subject  of  value  in  the 
transaction,  the  consideration  in  the  contract  is  intended  to  be  the 
consideration  for  the  land  and  goodwill,  for  the  land  carried  with  it 
the  goodwill.    I  am  not  of  that  opinion.    We  are  dealing  with  the 
case  of  an  old  company  and  a  new  one  formed  to  take  over  its 
business  and  property  by  way  of  reconstruction.     The  shares  of 
the  old  company  were  some  85,000,  of  which  81,980  had  been 
allotted,  and  they  were  expressed  in  the  contract  as  being  of  the 
value  of  some  fourteen  shillings  each.     The  shares  in  the  new 
company  were  to  be  40,000  or  thereabouts,  and  inasmuch  as  the 
old  company  is  to  be  transformed  into  the  new,  and  so  far  as  we 
know  without  any  change  in  personality,  the  consideration  in 
the  contract  is  specified  in  this  way.    First,  as  part  of  the  con- 
sideration, the  new  company  undertook  to  pay  and  satisfy  all 
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debts  and  liabilities  and  obligations  of  the  old  company  and 
perform  all  contracts  and  engagements  binding  on  it,  and  keep  the 
old  company  and  its  liquidators  and  contributories  indemnified 
against  all  such  liabilities,  and  all  actions  and  claims  in  respect  of 
them.  As  a  further  part  of  the  consideration  the  new  company 
undertook  to  keep  the  old  company  and  its  liquidators  and  con- 
tributories indemnified  against  all  costs  and  expenses  incident  to 
the  winding  up  of  the  old  company  and  carrying  the  transfer  into 
effect.  As  the  residue  of  the  consideration,  every  member  of  the 
old  company  was  in  respect  of  every  five  shares  held  by  him  in 
the  old  company  to  be  entitled  to  two  fully  paid  up  shares  in  the 
new  company.  That  is  the  way  in  which  the  number  of  32,792 
shares  is  arrived  at.  This  transaction  seems  to  me  to  be  a  mere 
change  by  way  of  reconstruction  of  the  old  company  into  the  new^ 
with  a  reduction  of  capital,  so  that  for  every  five  shares  in  the  old 
each  shareholders  is  to  receive  two  shares  in  the  new.  It  is  a  very 
difficult  tiling  to  say  that  under  these  circumstances,  looking  at  the 
contract,  the  consideration  for  the  land  was  £32,000,  because  there 
is  involved  an  exchange  of  the  old  shares  for  the  new.  And  the 
transaction  must  be  looked  at  in  this  light,  that  it  is  intended  that 
there  shall  be  a  reduction  of  the  capital,  and  that  the  larger  amount 
of  nominal  capital  in  the  old  company  shall  be  exchanged  for  the 
less  amoimt  in  the  new  one.  It  is  impossible  to  take  the 
32,000  and  attribute  the  whole  of  it  to  the  purchase  of  the  land. 
That  necessitates  putting  too  great  a  strain  on  the  meaning  of  the 
contract.  If  we  cannot  do  that,  it  remains  clear  that  the  con- 
sideration for  the  transfer  of  the  land  was  £10,000,  which  is  not 
contended  to  be  an  unfair  valuation,  and  that  nothing  more  was 
intended  to  be  conveyed  than  the  land. 

It  was  competent  for  the  parties  to  transfer,  if  they  had  wished 
to  do  so,  the  goodwill  and  the  land  together,  although  that  might 
have  necessitated  some  change  in  the  form  of  the  instrument. 
That  the  transfer  was  of  the  land  only  is  clear  from  the  fact  of  its 
being  under  the  Real  Property  Act,  as  a  transfer  of  lands  and 
hereditaments,  and  a  goodwill  or  business  is  clearly  not  within 
words. 

I  am  of  opinion  that  the  contention  that  it  was  the  intention 
of  the  parties  to  transfer  the  goodwill  as  well  as  the  land  in  the 
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one  document,  as  to  which  we  have  to  consider  what  stamp  duty 
is  to  charged,  cannot  be  reconciled  with  the  fact  that  there  is'  also 
an  agreement  to  assign  the  goodwill  and  business.  In  the  absence 
of  any  provision  for  an  ad  valorem  duty  on  similar  transactions 
such  as  is  contained  in  sec.  59  of  the  English  Stamp  Act  of  1891, 
that  agreement  is  subject  only  to  the  trifling  fixed  duty  exacted 
by  the  Act  of  this  State.  We  are  restricted  solely  to  the  question 
what  passed  by  the  transfer,  and,  as  I  have  pointed  out,  that  was 
nothing  but  the  land,  whatever  consequences  may  ensue  between 
the  old  company  and  the  new. 
I  am  therefore  of  opinion  that  the  appeal  should  be  upheld. 
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O'Connor  J.  Under  the  Stamp  Duties  Act  1898,  ad  valorem 
duty  is  chargeable  on  the  amount  or  value  of  the  consideration  in 
a  conveyance  or  transfer.  We  must  first  look  at  the  document  on 
which  the  duty  is  charged  in  order  to  see  what  it  really  transfers. 
On  the  face  of  the  instrument  it  transfers  the  land  only  and  for 
the  consideration  of  £10,000.  That  is  admitted  to  be  a  fair  value 
for  the  land,  if  the  land  only  is  considered  to  be  transferred. 

The  parties  to  the  instrument  took  advantage  of  sec.  37  of  the 
Act  which  enables  a  separation  of  transfers  where  mixed  property 
is  contracted  to  be  sold  for  one  consideration.  It  was  open  to  the 
parties  to  transfer  the  land  and  goodwill  in  one  instrument,  or,  if 
they  thought  fit,  the  land  in  one  instrument  and  the  goodwill  in 
another.  They  have  thought  it  necessary,  as  the  object  was  to 
complete  the  title  of  the  new  company,  to  make  a  transfer  of  the 
land  only.  The  whole  question  is  what  is  included  in  the 
transfer  of  the  land. 

It  is  admitted  that,  if  the  land  only  is  transferred  by  this  con- 
veyance, the  contention  of  the  appellants  as  to  the  amount  of 
duty  is  correct.  But  it  is  said  that  more  than  the  land  is  trans- 
ferred, that  is  to  say,  the  name  and  goodwill,  and  that  to  the 
goodwill  and  name,  together  with  the  land,  must  be  attributed  a 
very  much  larger  consideration  than  £10,000.  It  is  clear  that  if 
the  goodwill  and  the  land  are  separable  the  parties  have  separated 
them.  They  have  picked  out  the  land  for  a  special  conveyance 
and  left  the  goodwill  to  be  transferred  under  the  rights  given  by 
the  agreement.     The  parties  have  severed  the  land  and  goodwill. 
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H.  C.  OF  A.  and  the  question  is  whether  the  goodwill  is  capable  of  being 
severed  or  not.     If  it  is  not,  then  the  decision  arrived  at  bv 
Commissioner  and  the  Supreme  Court  is  correct 

There  is  no  doubt  that  the  determination  of  what  is  goodwiD 
any  particular  case  depends  entirely  on  the  circumstancea 
are  cases  in  which  it  would  be  clear  that  the  goodwill  could 
be  separated  from  the  land  or  premises.     In  a  case  of  that 
the  conveyance  of  the  land  must  carry  with  it  the  goodwill 
there  are  other  cases  in  which  it  is  equally  clear  that  the  good 
is  separable  from  the  land  having  an  independent  existence  a 
from  the  land,  and  is  capable  of  being  carried  away  from  the  laai 
by  the  vendor.     Under  those  circumstances,  as  the  goodwill  doa 
not  necessarily  go  with  the  land,  it  may  be  separated  from  it  i 
a  transfer.   There  is  a  very  good  explanation  of  what  is  goodwill  i 
the  judgment  of  Lord  Herschell  in  Trego  v.  Hunt  (1),  where 
cites  several  definitions  of  goodwill  and,  amongst  others,  one  Id 
Lord  Eldon  in  which  he  said :  "  The  goodwill  which  has  been  tU 
subject  of  sale  is  nothing  more  than  the  probability  that  the  dm 
customers  will  resort  to  the  old  place."     And  again  (2),  qnodnl 
from  what  was  said  by  Sir  George  Jeaael  in  Ginesi  v.  Cooper  (SX 
he  said  :  "  '  Attracting  customers  to  the  business  is  a  matter  ca*| 
nected  with  the  carrying  of  it  on.     It  is  the  formation  of  thd 
connection  which  has  made  the  value  of  the  thing  that  the  hUd 
firm  sold,  and  they  really  had  nothing  else  to  sell  in  the  way  ofi 
goodwill.*       He  pointed  out   that,  in  the  case  before  him,  thi^ 
connection  had  been  formed  by  years  of  work."      Lord  HerachA^ 
went  on  to  say  :  "  I  cannot  myself  doubt  that  they  were  right  It' 
is  the  connection  thus  formed,  together  with  the  circumstances^* 
whether  of   habit   or  otherwise,   which   tend  to  make  it  pe^■ 
manent,   that  constitutes   the   goodwill   of  a    business.     It  is 
this  which   constitutes   the  difference  between   a  business  ju^ 
started,  which  has  no  goodwill  attached   to  it,  and  one  whicii  \ 
has  acquired  a  goodwill.     The  former  trader  has  to  seek  out 
his  customers  from  among  the  community  as  best  he  can.    The 
latter   has  a  custom  ready  made.      He  knows   what  members 
of  the  community  are  purchasers  of  the  articles  in  which  he  deals, 


(1)  (18S6)  A.C.,  7,  at  p.  16.  (2)  (1896)  A.C.,  7,  at  p.  17. 

(3)  14  Ch.  D.,  596. 


3  C.L.R.] 


OF  AUSTRALIA. 


409 


and  are  not  attached  by  custom  to  any  other  establishment." 
Now,  let  us  apply  the  principle  contained  in  these  definitions  to 
the  circumstances  of  the  present  case.    The  fact  that  a  racecourse 
is  properly  equipped  and  connected  with  the  main  line  of  railway 
does  not  of  itself  constitute  its  value.     There   is  another  very 
important  element  to  be  taken  into  consideration.     It  appears 
that  the  Australian  Jockey  Club  takes  upon  itself  the  regulation 
of  racing  in  New  South  Wales.     There  is  no  contest  in  this  case 
that  the  power  exercised  by  the  Australian  Jockey  Club  in  con- 
nection with  racing  matters  throughout  the  State,  is  an  exceedingly 
important  power,  and  one  to  which  all  racecourse  proprietors  and 
owners  of  racehorses  must  have  regard,  if  they  wish  to  be  successful 
in  attracting  the  public  to  their  racecourses.      The  Australian 
Jockey  Club  have  established  a  registry,  not  of  racecourses,  but 
of  racing  clubs.      They  also  fix  the  dates  on  which  race  meetings 
are  to  be  held  by  the  various  clubs.   These  dates  have  been  referred 
to  in  this  case  as  "  racing  fixtures."     One  of  the  Australian  Jockey 
Club  rules  provides  that  if  any  racehorse  is  raced  at  an  unregistered 
meeting,  that  is  at  a  meeting  of  a  club  which  is  not  registered 
with  the  Australian  Jockey  Club,  or  on  a  date  which  is  not 
registered,   then  the  horse,  trainer,  and  owner,  and  everybody 
connected   with  the  horse  are  disqualified  from  racing  at  any 
registered  meeting  for  the  future.  The  result  of  that  rule,  supported 
as  it  is  by  public  opinion,  is  that  the  horse  trainers  and  owners 
will  not  run  their  horses  at  meetings  not  registered  by  the  Aus- 
tralian Jockey  Club.      Under  these  circumstances  it  is  clear  that 
the  racecourse,  with  appointments  and  buildings  and  goodwill,  is 
valueless  as  a  racecourse  unless  used  under  the  right  given  by 
registration  of  its  racing  fixtures  under  the  rules  of  the  Australian 
Jockey  Club.      So  that  the  most  important  element  in  the  good- 
will of  this  business  is  the  right  of  registration  and  the  right  to 
fixtures  appointing  the  days  of  race  meetings.   It  is  evident  from 
the  correspondence  that  this  is  a  personal  right,  attached  to  the 
Rosehill  Race  Company,  and  not  a  right  existing  in  respect  of  the 
land  on  which  the  races  are  held.     The  club,  if  it  thought  fit, 
might  carry  that  right  with  it  to  another  course.     Consequently 
the  goodwill  in  the  sense   of  these  definitions  could   have  no 
effective  existence  outside  the  rights  given  by  Australian  Jockey 
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Club  registration  of  its  racing  fixtures.  Under  these  circum- 
stances it  seems  to  me  that  when  so  large  an  element  of  what 
constitutes  goodwill  is  separate  from  the  land,  it  is  impossible  to 
hold  that  the  goodwill  and  the  land  are  so  inseparably  attached 
as  to  prevent  the  parties  from  separating  one  from  the  other  if 
they  please.  I  think,  under  these  circumstances,  that  the  good- 
will is  separable  from  the  land,  that  it  has  been  separated  by  the 
acts  of  the  parties,  and  that  all  that  is  conveyed  by  the  instru- 
ment of  transfer  is  what  it  purports  to  convey,  the  land,  and  the 
land  only.  For  that  purpose  it  is  admitted  that  the  £10,000  is 
adequate  consideration. 

Two  cases  referred  to  by  Mr.  Stephen  seemed,  at  first  sight, 
to  have  a  strong  bearing  on  the  argument.  The  first  was  Pile 
V.  Pile  (1 ).  In  that  case  there  had  been  a  compulsory  sale  of  the 
land  to  a  railway  company,  and  compensation  had  been  assessed 
for  the  land,  and  it  was  held  that,  as  the  jury  had  awarded  com- 
pensation for  the  taking  of  the  land,  it  must  be  deemed  that 
compensation  for  the  goodwill  was  included  as  part  of  the  com- 
pensation for  the  land.  In  the  same  way  in  the  case  of  Covir 
missioners  of  Inland  Revenue  v.  Glasgow  and  South  Western 
Railway  Company  (2),  upon  which  Mr.  Stephen  also  relied,  there 
had  been  a  compulsory  purchase,  and  the  question  was  whether 
the  value  of  the  land  taken  included  the  goodwill  and  the  business, 
and  the  loss  which  the  deprivation  of  those  things  meant  to  the 
owner  of  the  land.  It  was  held,  to  use  the  words  of  Lord  Hodsbury 
(3),  that  "in  strictness  the  thing  which  is  to  be  ascertained  is  the 
price  to  be  paid  for  the  land  —that  land  with  all  the  potentialities 
of  it,  with  the  actual  use  of  it  by  the  person  who  holds  it,  is  to  be 
considered  by  those  who  have  to  assess  the  compensation."  In 
those  cases,  where  the  question  was  the  assessment  of  compen- 
sation, no  diflSculty  arose  as  to  whether  the  goodwill  was 
separable  from  the  land,  because  what  was  assessed  was  the 
land  with  its  potentialities,  everything  capable  of  going  having 
gone  with  it.  And  as  the  goodwill  could  go  with  the  land,  that 
was  assessed  as  part  of  the  value  of  the  land,  and  was  to  be 
considered  as  part  of  the  value  for  which  the  owner  had  been 
compensated.     That  distinction  was  pointed  out  in  the  judgment 


(1)  3  Ch.  D.,  36. 


(2)  12  App.  Cas.,  316. 
(3)  12  App.  Cas.,  315,  at  p.  321. 
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of  Lord  Halsbury  in  Commiaaioners  of  Inland  Revenue  v.  Muller 
and  Co.* 8  Margarine  Limited  (1\  where  he  says:  "  In  the  case  of  a 
public-house,  owing  to  the  convenience  of  its  situation  and  its 
being  known  as  a  favourite  place  of  resort,  the  advantages  of  its 
situation  are  so  mixed  up  with  tlie  goodwill  of  the  business  that, 
as  a  matter  of  fact,  it  may  well  be  that  it  is  very  difficult  to  sever 
them,  and  to  say  how  much  is  goodwill  and  how  much  is  local 
situation.  But  these  diflSculties  of  fact  will  not  necessarily  make 
their  separate  existences  impossible.  In  compensation  cases,  for 
instance,  where  a  man  is  being  turned  out  of  his  holding  and  has 
to  be  put  into  the  same  position,  so  far  as  compensation  can  do  it, 
by  money  which  is  to  be  awarded  to  him,  it  is  unnecessary  to 
regard  any  such  severance  into  the  different  elements  which  make 
up  the  advantages  of  his  holding.  He  is  to  be  compensated  for 
the  loss  which  he  has  sustained  by  the  alteration  of  his  premises, 
or  the  removal  of  his  trade  from  those  premises,  and  for  the  extent 
to  which  his  business  may  be  injured  under  the  circumstances, 
and  it  would  be  quite  unnecessary  to  consider  how  much  he  is  to 
be  allowed  for  each  element  because  he  is,  so  far  as  the  tribunal 
can  do  it,  to  be  placed  in  the  same  position  as  he  was  in  before." 
Now,  that  is  exactly  what  had  taken  place  in  these  resumption 
cases,  and  the  only  matter  to  be  considered  was  the  whole  value 
of  the  land,  with  all  its  potentialities,  to  the  person  from  whom  it 
was  taken.  It  appears  to  me  that  this  distinction  must  be  given 
effect  to  in  considering  the  applicability  of  such  cases  to  a  case 
like  the  present.  They  are  not  authorities  for  tlie  contention  that 
where  the  parties  wish  to  separate  the  value  of  the  goodwill  from 
that  of  the  land  in  the  transaction,  they  may  not  do  so. 

Under  these  circumstances  I  am  of  the  opinion  that  the  Com- 
missioner was  mistaken,  and  that  the  judgment  of  the  Supreme 
Court  should  be  reversed. 

Appeal  allowed.  Assessment  declared 
erroneous.  Duty  fixed  at  £50,  and  the 
excess  to  he  repaid  to  the  appellants. 

Solicitors,  for  the  appellants,  Minton,  Simpson  cfc  Co, 
Solicitors,  for  the  respondents,  The  Crown  Solicitor  of  New 
South  Wales. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

WUl^ Construction — Oi/t  to  txoo  persons  of  income  "in  equal  shares  durisg 
reftpective  lives  and  the  life  of  the  survivor  " — Gift  over  of  carpus  to  their  dti 
per  stirpes— Tenancy  in  common, 

A  testator  by  his  will  devised  certain  land  to  trustees  upon   trust  to 
the  same  "  during  the  lives  of  his  two  daughters  and  the  survivor  of  tkem,^ 
to  pay  the  income  thereof  to  his  two  daughters  '*  in  equal  shares  during 
respective  lives  and  the  life  of  the  survivor  of  them."    He  farther  dii 
that  after  the  death  of  the  survivor  the  land  should  be  sold  and  the 
divided  equally  between  his  grandchildren,  being  the  children  of  bis 
daughters,  '*each  of  my  said  daughters'  shares  going  to  her  own 
only." 

Held,  that  the  daughters  took  as  tenants  in  common,  and  that  on  the  deBthj 
of  one  of  them,  her  representatives  were  entitled  to  one-half  of  the  inooaij 


during  the  life  of  the  surviving  daughter. 

Decision  of  hBtchett  J.,  [Stone  v.  Epple  (1906)  V.L.R.,  82 ;  27  A.L.T. 
affirmed. 


,13^ 


Appeal  from  the  Supreme  Court  of  Victoria. 

By  his  last  will  Robert  Balleny,  after  making  certain  bequests, 
devised  certain  land,  which  he  afterwards  referred  to  as  his  "tnsl 
estate"  to  the  two  executors  and  trustees  appointed  by  the  wilL 
"upon  trust  to  hold  the  same  during  the  lives  of  my  two  daughters 
the  said  Jessie  Jane  Epple  and  Anne  Dunlop  Russell  and  the 
survivor  of  them  and  to  receive  the  rents  profits  and  inoome 
thereof  upon  trust  to  pay  the  same  to  my  said  two  daughters  in 
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equal  shares  during  their  respective  lives  and  the  life  of  the   H-  C.  of  a. 
survivor  of  them  for  their  own  use  and  benefit  respectively  free 
from  the  debts  and  control  of  their  respective  husbands,  and  I       Epple 
declare  that  my  said  daughters  shall  not  have  power  to  anticipate      i^qne 

their  respective  incomes  and  so  that  their  receipts  alone  shall  be       

a  sufficient  discharge  to  the  trustees  for  the  time  being  of  this  my 
wiU  ...  I  direct  my  trustees  so  soon  as  may  be  after  the 
death  of  the  last  surviving  of  my  said  daughters  to  sell  and  con- 
vert into  money  the  whole  of  my  said  'trust  estate'  .  .  .  and 
I  direct  that  my  trustee  shall  stand  possessed  of  the  proceeds  to 
arise  from  such  sale  and  conversion  upon  trust  to  divide  and  pay 
the  same  equally  between  all  my  grandchildren  being  the  children 
of  my  said  two  daughters  each  of  my  said  daughters*  shares  going 
to  her  own  children  only." 

The  testator  died  in  September,  1898,  leaving  him  surviving  his 
two  daughters  mentioned  in  the  will.  Anne  Dunlop  Russell  died 
on  30th  July,  1905,  leaving  children  her  surviving. 

An  originating  summons  was  taken  out  by  AUwyn  Stone,  the 
trustee  of  the  testator's  estate,  seeking  the  determination  of  the 
following  question  (inter  alia): — "What  person  or  persons  is  or 
are  entitled  to  receive,  as  from  30th  July,  1905,  (the  date  of  the 
death  of  Anne  Dunlop  Russell)  until  the  death  of  the  defendant 
Jessie  Jane  Epple,  the  moiety  or  share  of  the  income  of  the 
property  described  as  the  *  trust  estate*  of  the  testator?" 

aBeckett  J.,  before  whom  the  summons  was  heard,  held  that  tha 
personal  representatives  of  Anne  Dunlop  Russell  were  entitled  to 
receive  half  the  net  income  of  such  property  from  the  time  of  the 
death  of  Anne  Dunlop  Russell  until  the  death  of  Jessie  Jane 
Epple :  SUme  v.  Epple  (1). 

From  this  judgment  Jessie  Jane  Epple  appealed  to  the  High 
Court 

Agg  and  Hayes  for  the  appellant.  Where  there  is  a  gift  by 
will  of  the  income  from  certain  property  to  two  persons  in  words 
which  would  otherwise  create  a  tenancy  in  common,  and  in 
addition  there  is  a  gift  over  of  the  property  on  the  death  of  the  sur- 
vivor of  them  to  their  children,  then,  on  the  death  of  one  of  those 

(1)  (1906)  V.L.R.,  82 J  27  A.L.T.,  136. 


V. 

Stone. 
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H.  C.  OF  A.   persons,  the  survivor  takes  the  whole  income,  there   being  by 

^^^*        implication  of  law  a  cross  remainder  of  a  tenancy  for  life  to  that 

Epple      survivor :  Pearce  v.  Edineades  (1);  Re  Telfair  (2) ;  Re  BvMer{S)'j 

Cransvnck  v.  Pearson  (4) ;  Ealea  v.  Cardigan  (5) ;  Hawkins  on 

WiUsy  p.  201  ;  Armstrong  v.  Eldridge  (6). 

[Griffith  C.J. — In  the  last-mentioned  case  the  gift  over  was 
to  the  children  of  both  tenants  for  life  per  capita  and  not  per 
stirpes,  and  that  is  what  was  held  in  Pearce  v.  Ed/meades  (1)  to 
be  inconsistent  with  a  tenancy  in  common  of  the  parents.] 

Whether  the  gift  over  is  per  capita  or  per  stirpes  is  unimportant 
What  is  inconsistent  with  a  tenancy  in  common  is  the  gift  over 
after  the  death  of  the  survivor  of  the  two  life  tenants.  In  Bryan 
V.  Tijuigg  (7),  where  it  was  held  that  there  was  a  tenancy  in  com- 
mon, the  bequest  was  of  an  annuity  and  the  difficulty  as  to  the 
duration  of  the  estate  did  not  arise.  The  facts  that  the  share  of 
each  daughter  is  for  her  own  use  and  benefit  and  free  from  the^ 
debts  and  control  of  her  husband,  and  that  the  receipts  of  the 
daughters  alone  are  to  be  a  sufficient  discharge  to  the  trustees,  are 
inconsistent  with  the  representatives  of  a  deceased  daughter 
taking  the  income  during  the  life  of  the  surviving  daughter. 
[They  also  referred  to  Malcolm  v.  Martin  (8) ;  In  re  Richerson 
(9);  Alt  V.  Gregory  (10);  Hatton  v.  Finch  (11);  Tovmley  v. 
Bolton  (12) ;  4  Bacon's  Abridgment,  7th  ed.,p.  464  (n);  Roper  &n 
Legacies,  4th  ed.,  p.  1396 ;  Doe  d,  BorweU  v.  Ahey  (13) ;  Theobald 
on  Wills,  6th  ed.,  p.  496 ;  Mevfs  Digest,  vol.  xv..  coL  1370.] 

Weigall  and  Mackey  for  the  respondent  Hilda  Beatrice  de  Garia 
Where  income  is  directed  to  be  paid  to  A.  and  B.  for  life  in  equal 
shares,  and  on  the  death  of  the  survivor  then  over,  on  the  death 
of  A.  before  B.  there  is  a  gap  during  which  there  is  no  express 
provision  as  to  the  share  of  income  which  A.  had.  The  Court  has 
said  in  Aimistrong  v.  Eldridge  (6),  that  in  such  a  case  it  will 
imply  a  gift  to  B.  of  the  half  share  of  income  which  was  only 

(1)  3  Y.  &  C.  (Ex.),  246.  (8)  3  Bro.  C.C.,  60. 

(2)  86  L.T.,  496.  (9)  (1893)  3  Oh.,  146. 

(3)  74  L.T.,  406.  (10)  8  DeG.  M.  &  G.,  221. 

(4)  9  L.T.N.S.,  276  ;  31  Beav.,  624.  (11)  4  Beav.,  186. 
(6)  9  Sim.,  384.  (12)  1  My.  k  K.,  148. 

(6)  3  Bro.  CO.,  216.  (13)  1  M.  k  S.,  428. 

(7)  KB.  3  Eq.,  433  ;  L.R.  3Ch.,  183. 
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given  to  A.  during  his  life.     But  if  the  gift  is  to  A.  and  B.  during  H.  C.  of  A. 
their  lives  and  the  life  of  the  survivor  and  then  over,  there  is  no 
gap  on  the  death  of  A.  before  B.,  and  the  representatives  of  A.      epplb 
take  one-half  of  the  income  during  the  life  of  B.    That  is  the  case      g^NE 

here,  and  it  was  the  case  in  Bryan  v.  Twigg  (1)  and  Jones  v.       

Bandall  (2).  If  Armstrong  v,  Eldridge  (3)  is  taken  to  mean 
that  the  mere  fact  that  there  is  a  gift  over  is  sufficient  to  raise 
the  implication  of  a  right  of  survivorship,  then  the  Court  of 
Appeal  in  Bryan  v.  Twigg  (1)  dissented  from  it.  The  Court  there 
said  that,  once  the  testator  had  fixed  the  period  during  which 
the  income  was  to  be  divided  between  A  and  B.,  the  gift  over 
could  not  affect  the  matter.  The  provision  as  to  the  receipts  of 
the  daughters  being  a  sufficient  discharge  to  the  trustees,  only 
means  that,  although  a  daughter  is  covert,  the  receipt  shall  be 
as  good  as  if  she  were  sole.  [They  also  referred  to  Chatfield  v. 
Berchtoldt  (4) ;  WiUa  v.  Wills  (5).] 

HaybalZ  for  the  trustee,  respondent. 
Hayes  in  reply. 

Griffith  C.J.  delivered  the  judgment  of  the  Court.  After  the 
fall  debate  this  matter  has  received  at  the  bar,  we  are  not  able  to 
entertain  any  serious  doubts  as  to  the  construction  of  this  will. 
It  has  often  been  said  that  a  case  on  one  will  is  of  no  value  for 
the  construction  of  another  will,  except  so  far  as  the  two  wills  are 
identical,  or  so  far  as  the  case  lays  down  some  principle  of  con- 
struction. In  none  of  the  cases  cited  were  the  terms  of  the  will 
exactly  the  same  as  those  of  the  will  now  under  consideration, 
but  a  principle  is  laid  down  in  one  of  them,  and  I  think  that 
principle  has  been  followed  in  all  of  them.  I  for  my  part  can- 
not find  the  conflict  between  those  decisions  which  the  writers  of 
text  books  have  found. 

In  this  case  the  testator  devised  and  bequeathed  certain  pro- 
perties to  his  trustees  "  upon  trust  to  hold  the  same  during  the 
lives  of  my  two  daughters    •    .     .    and  the  survivor  of  them," 

(1)  L.R.  3  Ch.,  183.  (4)  18  WJt.,  887. 

(2)  I  Jac.  &  W.,  100.  (5)  L.R.  20  £q.,  344. 

(3)  3  Bro.  C.C,  215. 
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H.  C.  OF  A.  during  which  period  the  trustees  were  "  to  receive    the 
*        profits  and  income  thereof."     The  will  then  goes  on  to  provide 
Epplb      the  trusts  during  that  period,  viz.: — "  Upon  trust  to  pay  the 
Stonb       ^  ™y  ^^  ^^^  daughters  in  equal  shares  during  their  respecdi 

lives  and  the  life  of  the  survivor  of  them  for  their  owxi  use 

benefit  respectively  free  from   the  debts  and  control    of   ti 
respective  husbands." 

The  principle  to  be  applied  in  construing  a  gift  of  that  sort 
laid  down  in  Pearce  v.  Edmeades  (1).     The  Lord  Chief 
after   expressing  an  opinion,  deferred   his  judgment  until 
following  day,  when  he  laid  down  this  principle  : — ^"It  has 
settled  by  a  series   of  decisions,  that  the  words   '  respectiveJj 
in  equal  shares,*  when  not  controlled  by  other  words  in  a 
shall  be  taken  to  indicate  the  nature  of  an  estate  or  intei 
bequeathed,  and  shall  constitute  a  tenancy   in   conmion. 
when  these  words  are  combined  with,  or  followed   by   oth< 
which  would  make  a  tenancy  in  common  inconsistent  -with  the  | 
manifest  design  or  the  subsequent  bequest  of  the  testator,  they  may ^ 
be  taken  to  indicate  not  the  nature,  but  the  proportion  of  ttojj 
interest  each  party  is  to  take."     The  subject  matter  in  contest  iai 
that  case  was  a  gift  very  much  the  same  as  that  in  the  preseol' 
case.     It   was  a  gift  of  an  annuity  to  be  paid  to  t-wo  grand- 
children "  during  their  respective  natural  lives  in  equal  shares,' 
with  a  gift  over  after  the  death  of  both  of  them.     The  Lord  Chief 
Baron,  after  laying  down  the  above  principle,  went  on  to  inquire 
whether  the  primd  fdcie  meaning  of  the  words  that  constitute 
a  tenancy  in  common,   viz.,   "  during  their  respective    natoral 
lives  in  equal  shares  "  was  controlled  by  the  manifest  design  of 
the  testator  as  shown  by  the  rest  of  his  will.     He  pointed  out 
that  "  the  corpus  of  the  residue  is  not  to  be  divided  or  possessed 
by  the  legatees  till  after  the  decease  of  both  "  grandchildren,  and 
then  he  says : — "  It  is  clear,  therefore,  that  the   mass  of   the 
property  is   to   be   divided   amongst   the  children   who   might 
survive  both  the  parents,  per  capita  and  not  per  stirpes.    This 
would  be  quite  inconsistent  with  a  tenancy  in  common  of  the 
parents."    The  Lord  Chief  Baron  did  not  rely  upon  their  being 
a  gift  over,  but  upon  the  circumstance  that  the  gift  over  was 

(1)  3  Y.  &  C.  (Ex.),  246,  at  p.  252. 
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to  the  children  of  both  who  might  survive  both,  per  capita  and  H.  C.  of  a. 

1006 

not  per  stirpes,  which  he  says  is  quite  inconsistent  with  a  tenancy       ^ '^ 

in  common  of  the  parents.     The  inquiry  was  whether  there  was       Epple 
anything  inconsistent  with  a  tenancy  in  common,  and  he  found       j^rosE 

something  quite  inconsistent  with  it.     Therefore  he  held  that  there       

was  not  a  tenancy  in  common,  but  a  joint  tenancy  with  a  right 
of  survivorship. 

Applying  that  rule  to  the  present  case,  we  look  to  see  whether 
there  is  in  the  rest  of  the  will  any  thing  to  control  the  pviind  facie 
construction  of  the  gift  as  a  tenancy  in  common.  First,  it  is  said, 
there  is  the  declaration  that  the  interests  of  the  two  daughters 
are  subject  to  a  restraint  upon  anticipation,  and,  secondly,  that 
the  receipts  alone  of  the  daughters  shall  be  a  sufficient  discharge 
to  the  trusteea  I  find  myself  unable  to  see  how  those  matters 
can  affect  the  question  whether  the  estate  was  given  to  the 
daughters  as  tenants  in  common  or  not.  Then  the  will  goes  on : 
'*I  direct  my  trustees  so  soon  as  may  be  after  the  death  of  the  last 
surviving  of  my  said  daughters  to  sell  and  convert  into  money 
the  whole  of  my  said  '  trust  estate '  .  .  .  and  I  direct  that 
my  trustees  shall  stand  possessed  of  the  proceeds  to  arise  from 
such  sale  and  conversion  upon  trust  to  divide  and  pay  the 
same  equally  between  all  my  grandchildren  being  the  children  of 
my  said  two  daughters."  Stopping  there,  it  would  be  exactly 
like  Pearce  v.  Edmeades  (1).  But  the  will  did  not  stop  there ;  it 
went  on :  "  Each  of  my  said  daughters*  shares  going  to  her  own 
children  only."  That  is  treating  the  shares  of  the  daughters  as 
independent  halves  which  they  held  independently  of  one  another, 
and  providing  that  the  share  of  each  of  his  daughters  is  to  go  to 
her  children  only.  There  is  nothing  more  in  the  will  to  control 
the  primd  facie  meaning  of  the  words.  There  is,  it  is  true,  a  gift 
of  residue  "unto  my  two  daughters  ...  in  equal  shares 
and  proportions  for  their  own  use  absolutely  free  from  the  debts 
and  control  of  their  respective  husbands,"  with  an  alternative  gift 
if  the  daughters  or  either  of  them  should  die  before  the  testator. 
But  that  only  confirms  the  view  that  the  testator  intended  his 
property  to  be  divided  into  two  halves  for  all  purposes.  It  how- 
ever does  not  throw  much  light  one  way  or  the  other. 

(1)  3Y.  &C.  (Ex.),  246. 
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H.  C.  OF  A.       The  case  of  Pearce  v.  Bdmeadea  (1)  laid  down  exactly  the  same 

1006 

principle  that  had  been  laid  down  by  Lord  Thurlow  in  Armstrong 
Epple  v.  Eldridge  (2).  But  is  said  that  some  subsequent  cases  are  incon- 
SToifE       sistent  with  this  view.     All  those  cases  turn  upon  the  particular 

words  of  particular  wills.     The  case  apparently  most  against  the 

respondents  is  Cranawick  v.  Pearson  (3),  decided  by  the  Court  of 
Appeal  in  Chancery  in  1863.  But  in  that  case  the  learned  Judges 
expressly  rested  their  decision  upon  the  particular  words  of  the 
will,  and  did  not  profess  to  lay  down  any  rule  of  construction. 
The  last  case  before  the  Court  of  Appeal  on  the  subject  is  Bryan 
V.  Twigg  (4)  before  Sir  John  Rclt  L.  J.,  a  most  eminent  Judge.  In 
that  case  the  learned  Lord  Justice  dealt  with  the  argument  that  it 
is  material  to  see  whether  there  is  a  gift  over  in  order  to  determine 
whether  words  prirad  facie,  importing  a  tenancy  in  common  must 
receive  a  contrary  construction.  He  said  (5): — In  some  cases, 
where  a  gift  of  income  to  a  class  has  been  followed  by  words 
referring  to  survivorship,  the  Courts  have  shown  an  inclination  to 
construe  the  gift  as  creating  a  joint  tenancy,or  a  tenancy  in  common 
with  benefit  of  survivorship ;  but  it  is  important  to  observe,  that  in 
many  of  the  authorities  the  duration  of  the  annuity  was  one  of 
the  points  to  be  decided,  and  I  think  that  where  the  duration  of 
the  annuity  is  not  clearly  defined  a  gift  over  on  the  death  of  the 
survivor  is  material,  but  is  immaterial  where  the  duration  of  the 
annuity  has  already  been  distinctly  marked  out  as  extending  till 
the  death  of  the  survivor." 

In  the  present  case  the  duration  of  the  trust  of  the  income  is 
expressly  defined  to  be  "during  the  lives  of  my  two  daughters 
.  .  .  .  and  the  survivor  of  them."  Then  follow  the  words 
which  primd  facie,  and  if  uncontrolled,  would  give  the  daughters 
a  tenancy  in  common.  Those  words  are  "to  pay  the  same  to  my 
said  two  daughters  in  equal  shares  during  their  respective  lives 
and  the  life  of  the  survivor  of  them."  The  words  "in  equal 
shares"  import  a  tenancy  in  common,  and  there  is  nothing  in  the 
other  words  to  cut  down  that  construction.  For  these  reasons 
we  have  come  to  the  conclusion  that  the  construction  put  on  the 
will  by  the  learned  Judge  of  the  Supreme  Court  is  consistent 

(1)  3  Y.  &  C.  (Ex.),  246.  (3)  9  L.T.,  275. 

(2)  3  Bro.  C.C,  215.  (4)  L.R.  3  Ch.,  1S3. 

(5)  L.R.  3  Ch.,  183,  at  p.  185. 
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with  ail  the  cases,  and  that  the  appeal  should  be  dismissed.     The   H-  C.  of  A. 
case  of  Chatjield  v.  Berchtoldt  (1)  cited  by  Mr,  Mackey  in  which 
James  V.C.  applied  the  principle  of  Bryan  v.  Tmigg  (2),  appears       Epplk 
to  be  absolutely  indistinguishable  from  the  present  case.  Stonk 

As  to  costs  we  think  that  the  appellant  and  respondents  should       

each  pay  their  own  costs.  Those  of  the  trustees  as  between 
solicitor  and  client  should  be  paid  in  the  same  manner  and  out  of 
the  same  fund  as  was  directed  in  the  order  of  the  learned  Judge 
of  the  Supreme  Court. 

Appecd  dimniaaed. 

Solicitors,  for  appellant,  Major  cfc  Armstrong ,  Melbourne. 

Solicitors,  for  respondents, G^ib&a,  Heales  &  Davidson,  Melbourne; 
Brakavi  &  Pirani,  Melbourne. 

B.  L. 
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CANNING Appellant; 

Plaintiff, 

AND 

TEMBY  AND  OTHERS Respondents. 

Defendants, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
western  AUSTRALIA. 

CmUract — Sale  of  land  —  Performance  —  Reasonable  time  —  Breach  —  Concurrent   jj.  C.  of  A. 
conditions — Payment  on  transfer  and  delivery  of  title  deeds —  Waiver,  1905. 

On  19th  August,  1902,  the  appellant  made  the  following  offer  : — *'     .     .     .  '"^"'^ 

I  hereby  place  under  offer  to  J.  T.  'Canning  Park  West*  freehold  property,  Pk»th, 

title  under  Land  Transfer  Act    ...     at  £10  per  acre."    This  offer  was  ^^^-  ^»  ^^» 

accepted    by    T.,  who  further  stipulated  in  his  acceptance  that  payment  

was  to  be  made  on  delivery  of  title  deeds  and  transfer.     Before  the  appellant     Griffith  O.J., 

*^  Barton  and 

(1)  18  W.R.,  387.  (2)  L.R.  3  Ch.,  183.  O'Connor  JJ. 
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1905. 

Canning 

V. 

Temby. 


could  transfer  the  property,  it  was  necessary  for  her  to  register  a  oonTCf- 
ance  made  to  her  by  her  husband  some  time  before.  At  the  tim<e  t^ 
contract  was  made  the  purchaser  was  aware  that  the  property  in  qoatm 
was  subject  to  a  mortgage,  and  that  the  date  of  its  redemption  under  a  deoK 
for  foreclosure  was  fixed  for  1st  September.  No  definite  time  was  fixed  in  tit 
contract  for  payment  of  the  purchase  money,  but  the  appellant  "was  avm 
when  the  contract  was  made  that  the  purchaser  could  not  pay  it  antU  recei^ 
by  him  of  a  remittance  which  might  or  might  not  arrive  before  Ist  September. 
In  an  action  for-  damages  by  the  appellant  for  breach  of  contract  by  f ailnre  ti 
pay  the  purchase  money  on  or  before  1st  September  : 

Held,  affirming  the  decision  of  the  Supreme  Court  of  Western  Australia,  t^ 
under  the  contract  T.  was  entitled  to  a  reasonable  time  for  its  performsnee.- 
and  that  under  the  circumstances  no  liability  for  breach  arose  from  his  failare 
to  pay  the  purchase  money  before  1st  September. 

Heldy  further,  that  the  terms  in  the  contract  as  to  payment  and  delivery  of 
title-deeds  and  transfer  were  concurrent  conditions  ;  and  that,  as  the  time  wiiea 
such  delivery  and  transfer  could  be  made  was  a  matter  peculiarly  within  ihs 
knowledge  of  the  appellant,  notice  by  her  that  she  was  ready  and  willing  to 
deliver  the  deeds  and  transfer  was  necessary  before  the  purchaser  could  be 
guilty  of  a  breach  by  non-payment :  Vyee  v.  WakefiM,  6  M.  &  W.,  442 ;  and 
Makin  v.  WaiJdnaonj  L.R.  6  Ex.,  25,  followed. 

On  26th  August  T.  wrote  to  the  appellant  to  the  effect  that  he  could  noi 
complete  the  purchase  till  he  received  advices  from  England.  After  this  date 
negotiations  were  continued,  as  upon  the  footing  of  an  existing  contract,  until 
it  became  impossible  for  the  appellant  to  perform  it. 

Held :  Thac  the  appellant  had  lost  any  right  to  treat  the  letter  of  26tli 
August  as  a  definite  breach  of  contract. 

Principles  acted  upon  by  Courts  of  Liaw  and  Equity  respectively,  in  detemuB- 
ing  the  time  for  the  performance  of  contracts,  considered. 

Appeal  from  the  Supreme  Court  of  Western  Australia. 

Part  of  the  following  statement  of  the  facts  is  taken  from  th& 
judgment  of  Griffith  C.J.: — 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Ck)urt  of 
Western  Australia  dismissing  an  appeal  from  a  decision  of 
McMillan  J.  An  action  for  damages  for  breach  of  a  contract  for 
the  sale  of  real  property  was  brought  by  the  vendor  against  the 
executors  of  the  purchaser.  The  contract  was  in  writing,  con- 
sisting  of  an  offer  and  acceptance,  as  follows:  "19th  August,  1902. 
In  consideration  of  10/-  now  paid  to  me,  I  hereby  place  under 
offer  to  John  Temby  *  Canning  Park  West '  freehold  property,  title 
under  Land  Transfer  Act  ...  at  £10  an  acre."  This  was 
signed  by  the  plaintiff',  and  underneath  it,  on  the  same  page,  was 
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written,  "I  agree  to  purchase  the  above  described  property  at  the  ^-  C.  of  A. 
price  specified  above,  payment  to  be  made  on  delivery  of  title  ^ 

deeds  and  transfer.     J.  Temby."     The  statement  of  claim  alleged     CANNiN<i 
an  agreement  that  the  plaintiff  should  sell  and  that  Temby  should      xemby 

purchase  the  land  at  the  price  of  £10  per  acre  cash,  and  that  upon       

payment  of  the  purchase  money  the  plaintiff  should  execute  to 
Temby  a  proper  conveyance  or  transfer  of  the  land.  It  also  con- 
tained an  allegation  that  Temby  specially  agreed  with  the  plaintiff 
on  the  same  day  that  the  purchase  money  should  be  paid  by  him 
to  the  plaintiff  on  or  before  1st  September,  1902,  so  that  the 
plaintiff  might  prevent  foreclosure  of  a  mortgage  of  the  land  being 
made  on  that  day.  The  statement  of  claim  also  set  out  that  an 
order  for  foreclosure  of  a  mortgage  had  been  made  in  an  action  by 
the  mortgagee  against  the  plaintiff,  the  date  for  redemption  being 
fixed  on  1st  September,  upon  which  date  the  foreclosure  was  to 
become  absolute.  It  appeared  from  the  evidence  that  the  purchaser 
was  aware  of  this  order  for  foreclosure,  and  was  aware,  therefore, 
that,  unless  the  mortgage  debt  was  paid  off  by  that  date,  the 
vendor's  title  might  come  to  an  end.  It  was  known  also  to  the 
parties  that  the  purchase  money,  which  was  £10,000,  was  not  at 
the  immediate  command  of  the  purchaser  in  Australia,  but  that 
he  expected  to  get  it  from  England,  the  time  when  it  would  be 
received  being  uncertain. 

On  26th  August,  a  week  after  the  date  of  the  contract,  the 
purchaser  wrote  to  the  vendor  saying:  "I  am  very  sorry  my 
cables  have  not  come  from  England,  and  until  they  come  it  is 
impossible  to  do  anything.  If  I  do  not  get  them  before  I  leave 
here  I  will  get  them  in  Adelaide,  if  so  will  do  as  agreed."  The 
last  paasage  was  thought  by  the  learned  Judge  who  heard  the 
evidence  to  refer  to  some  arrangement  made  verbally  on  that  day 
between  the  vendor's  husband  and  the  purchaser  that  he  would, 
if  possible,  pay  off  the  mortgage  which  was  due  on  the  1st  of 
September,  but  had  no  reference  to  the  payment  of  the  balance  of 
the  purchase  money.  On  the  same  day  Temby  went  away  from 
Western  Australia,  and  on  2nd  September  he  wired  to  the  plaintiff 
from  Melbourne,  saying  that  he  had  no  news  from  London  but 
would  wire  as  soon  as  it  came.  On  September  5th,  the  plaintiff 
wrote  to  Temby  as  follows: — "If  I  can  save  the  property  now  and 
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with  your  help  I  hope  I  shall  do  so,  I  am  certain  that  in  a  far 
months  we  shall  be  able  to  sell  the  property  for  a  good  sum."     j 

Canning         The  action  was  tried  before  McMillan  J.,  who  gave  judgioeak 

Temby.      ^ov  the  defendants. 


Haynes  K.C.  (with  him  Foster),  for  the  appellant.  The  contna 
was  complete  on  19th  August,  and  the  cause  of  action  arose  on  li 
September.  The  tendency  of  modem  decisions  is  to  hold  persod 
concerned  in  contracts  relating  to  land,  bound,  as  in  other  ecsir 

I 

tracts,  to  regard  time  as  material.  Time  was  of  the  essence  J 
this  contract  in  the  sense  that  it  was  be  performed  within  i 
reasonable  time.  The  correspondence  between  the  appellant  aoj 
Temby  showed  that  the  latter  knew  of  the  existence  of  a  mort- 
gage over  the  property  in  question,  and  that,  before  a  transfa 
could  be  effected,  it  was  necessary  for  the  appellant  to  pay  oif  thi 
mortgage.  This  could  not  be  done  before  receipt  of  the  purchaft 
money.  Temby  was  aware  that  the  period  of  redemption  of  the 
mortgage  was  to  expire  on  1st  September.  There  was  no  detinite 
agreement  proved  at  the  trial  for  payment  of  the  purchase  monej' 
before  1st  September,  but,  under  the  circumstances,  tliat  must  be 
taken  to  have  been  a  reasonable  time.  It  was  not  necessary  to 
show  that  the  original  contract  in  writing  was  varied,  and  there 
fore  Noble  v.  Ward  (1)  does  not  apply.  [He  also  cited  Hickvian 
V.  Haynes  (2)  and  Ooss  v.  Lord  Nxigent  (3).] 

[Griffith  C.J.  referred  to  Johnstone  v.  Milling  (4).] 

Unless  the  cause  of  action  was][complete  on  1st  September,  it 
could  never  arise  at  all,  as  Temby  in  effect  purchased  a  title  which 
was  only  open  up  till  that  date. 

[Griffith  C.J. — The  plaintiff  did  not  treat  the  contract  as  at  an 
end  on  Ist  September.] 

No,  she  tried  to  keep  the  foreclosure  open,  but  without 
prejudice  to  her  rights.  In  contracts  of  this  kind,  there  are  implied 
undertakings  on  the  one  hand  to  deliver  within  a  reasonable  time, 
and  on  the  other  to  pay  the  charges  upon  the  property  in  question: 
Buddie  V.  Green{b).     [He  also  cited  Anonymous  (6).] 

(1)  L.R.,  2  Ex.,  135.  (4)  16  Q.B.D.,  460. 

(2)  L.R.,  10  C.P.,  698.  (5)  27  L.J.,  Exch.,  33. 

(3)  5  B.  &  Ad.,  58.  (6)  Barn.  C,  221. 
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Horthmore,  for  the  respondents.   As  there  was  no  time  specified     c'ANNiNii 
in  the  contract  and  as  no  notice  was  given,  the  appeal  cannot  be      temby. 

sustained.     Assuming  the  contract  had  to  be  performed  within  a       

reasonable  time,  appellant  must  show  that  she  gave  notice  that 
in  default  she  would  treat  the  contract  as  broken.  There  was  no 
evidence  that  Temby  was  informed  that,  unless  he  found  the 
money  by  the  Ist  September,  the  contra<;t  would  be  at  an  end : 
Macbryde  v.  Weekea  (2). 

[Griffith  C.J. — None  of  the  cases  require  notice  to  be  given 
except  where  the  contract  is  intended  to  be  rescinded.] 

If  it  was  intended  to  fix  a  time  certain  for  performance,  it 
should  have  been  in  the  contract.  All  the  cases  show  either  that 
a  time  is  specified  or  else  that  one  party  is  given  the  right  to  fix 
a  time. 

[Griffith  C.J. — Could  not  the  circumstances  of  the  case  deter- 
mine what  is  a  reasonable  time  ?] 

The  time  for  the  performance  of  the  contract  must  be  reasonable 
having  regard  to  the  circumstances  of  both  parties.  The  appellant 
knew  that  Temby  could  not  complete  until  the  arrival  of  the 
money  from  London  and  was  therefore  bound  to  regard  that  cir- 
cumstance in  estimating  what  was  a  reasonable  time.  Tlie 
plaintifiT  had  also  to  show  she  was  ready  and  willing  to  perform 
the  contract,  and  should  have  given  notice  to  Temby  to  complete 
on  a  certain  date.  Tremby  was  not  responsible  for  delay  arising 
from  causes  beyond  his  control:  Taylor  v,  Oreat  Northern  Rail- 
way  Co.  (3),  so  long  as  the  circumstances  were  within  the 
knowledge  of  both  parties:  De  Waal  v.  Adler  (4).  The  evidence 
does  not  show  that  it  was  agreed  that  the  contract  was  to  be 
completed  on  1st  September,  or  even  that  Temby  knew  that  was 
the  date  of  the  foreclosure.  Assuming  that  a  term  must  be 
imported  into  the  contract  for  performance  on  1st  September, 
even  then  the  plaintiff  must  show  she  was  ready  and  willing  to 
carry  it  out  on  that  date.     Temby's  letter  of  26th  August  to  the 

(1)  (IS93)  A.C.,  22,atp.  29,  jperLord        Bomiily  M.R. 
HtrnchtU  L.C.  (3)  L.R.  1,  C.P.,  386. 

(2)  22  Beav.,  (»8,  at    p.   539,  ptr  (4)  12  App.  C,  141. 
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H.  C.  OF  A.    effect  that,  if  he  did  not  get  his  cables  before  leaving  Perth, 
^   '        would  probably  get  them  later  and  would  then  do  as  agreed, 
Canning     not  be  said  to  be  a  renunciation  of  the  contract,  nor  was  his 
Temby       ^^^^  ^  ^  show  an  intention  to  be  no  longer  bound  by  the  cont 

Freeth  v.  Burr  (1).     Even  if  it  were,  the  renunciation  does  not  I 

itself  amount  to  a  breach  of  the  contract  unless  acted  upon 
adopted  by  the  other  party  as  a  rescission.  The  appellant 
treistted  the  contract  as  subsisting  by  her  letter  of  the  5th  Se| 
ber,  in  which  she  speaks  of  "keeping  open  the  foreclosnue' 
"saving  the  property,"  witli  Temby 's  assistance.  She 
proceed  with  the  contract  on  tlie  footing  that  it  still  exists  {^ 
other  purposes  and  also  treat  the  alleged  renunciation  as  ^ 
immediate  breach:  Johnstone  v.  Milling  (2),  The  conveyaDceil 
the  property  and  the  payment  of  the  money  were  to  be  concmTa^ 
acts,  and  the  conveyance  could  not  be  made  until  the  appellad 
cleared  her  title:  The  Thames  Haven  Dock  cfc  Rciilway  Co.  r, 
Brymer  (3);  Wehb  v.  Hughes  (4). 

Haynes  K.C.  in  reply. 

Cur.  adv.  vmH 


Oct.  26. 


Griffith  C.J.  [after  stating  the  facts  as  previoush^  set  cw4 
continued  : — ]  At  the  trial  the  plaintiff  failed  to  prove  a  valid 
agreement  in  writing  to  pay  the  purchase  money  on  or  before  1st 
September,  as  alleged  in  the  statement  of  claim,  and  plaintiffs 
counsel  then  fell  back  on  the  doctrine  that,  where  no  time  for  com- 
pletion is  specified  in  a  contract,  the  law  implies  that  it  is  to  be 
perfoi-med  within  a  reasonable  time.  That  is,  no  doubt,  a  sound 
proposition,  and  if  the  first  of  September  was  a  reasonable  time  for 
completion  by  the  purchaser,  having  regard  to  all  the  circumstances 
of  the  case,  and  having  regard  also  to  the  true  meaning  of  the  tern 
then  the  plaintiff'^s  cause  of  action  was  complete,  and  it  was  only  a 
matter  of  assessment  of  damages.  It  is  clear  that  the  vendor  in 
the  present  case  cannot  maintain  a  suit  for  specific  perfonnaooe 
since  she  has  no  longer  any  title,  but  that  is  no  answer  to  an  action 
for  damages  for  a  breach  of  contract  by  the  other  party.    McMil^^ 

(I)  L.R.  9  C.P.,  208.  (3)  5  Exoh.,  6d6. 

(•J)  16  Q.B.D.,  460,  at  p.   467,  per  (4)  L.R.  10,  Eq.,  281. 

Lord  Edher  M.R. 
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J.,  who  tried  the  case,  was  of  opinion  that,  under  the  circumstances,  H-  C-  ^^  ^ 

the  first  of  September  was  not  a  reasonable  time,  so  that  the 

contract  could  not  be  construed  as  a  contract  to  pay  the  purchase 

money  on  or  before   1st  September;  he   was  also  of  opinion 

that  the  contract  alleged  was  not  proved,  and  for  these  reasons 

he  gave  judgment  for  the  defendants.     The  case  was  then  brought 

to  the  Full  Court,  where  judgment  was  delivered  by  Parker  J., 

with  whom  Burn8i(1.e  J.  concurred.     Parker  J.  agreed  that,  under 

the  circumstances,  it  could  not  be  said  that  the  first  of  September 

was  a  reasonable  time  in  the  sense  that  an  action  would  lie  for 

damages  for  mere  non-payment  by  that  date.     He  was  also  of 

opinion  that  in  this  case  time  was  not  of  the  essence  of  the 

contract ;  and  he  applied  the  equitable  doctrine  that,  when  time 

is  not  originally  of  the  essence  of  a  contract,  notice  must  be  given 

by  one  jMirty  to  the  other  fixing  a  reasonable  time  for  completion, 

which  had  not  been  done.     The  appeal  was  therefore  dismissed. 

The  equitable  doctrine  is  under  the  Judicature  ilc^  to  be  applied 

in  common  law  actions  as  well  as  in  proceedings  for  equitable  relief. 

At  common  law  it  was  said  that,  in  the  case  of  the  sale  of  land,  time 

was  of  the  essence  of  the  contract.     That  doctrine,  however,  only 

applied  when  adateforcompletion  was  named  in  the  contract.  It  was 

held  that  when  a  date  is  so  mentioned,  there  are  mutual  promises  to 

complete  on  the  appointed  day,  and  that,  on  failure  of  either  party 

to  do  his  part  on  that  day,  he  lost  all  rights  under  the  contract, 

and  became  himself  liable  to  an  action  for  damages.     The  Equity 

Courts,  on  the  other  hand,  treated  a  failure  to  complete  on  the 

appointed  day  as  a  failure  in  a  collateral  matter,  analogous  to 

failure  to  pay  oflT  a  mortgage  upon  the  due  date,  in  which  event 

the  mortgagee's  title  would  at  law  become  absolute.     At  common 

law,  if  an  action  were  brought  for  damages  for  failure  to  complete 

on  the  prescribed  date,  the  party  in  default  had  no  answer  to  the 

claim ;  but  it  w^as  a  complete  answer  to  the  action  to  say  that 

the   plaintiff  was,  himself,  not  ready  and   willing  to  perform 

the  contract  upon  that  date.     In  equity,  however,  that  would 

not  be  an  answer  to  a  claim  for  specific  performance  by  a  party 

who   had  not  been  ready  to  complete  on  the  appointed  day, 

unless  it  appeared  to  the  Court  that  it  would  be  unjust  not 

to  allow  the  defendant  to  take  advantage  of  the  plaintiff's 
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failure.     The  doctrine,  therefore,  that  time  is  not  of  the  esseoce 
of  a  contract  is  a  doctrine  applied  in  relief  of  a  party  who  is 
himself  technically,  but  not  substantially,  in  default,  so  as  to  allow 
him  to  claim  specific  performance  in  a  proper  case,  although  tl 
law  he  could  not  maintain  an  action.     The   Courts  of  Eqnhi 
never  held  that  a  party  who  had  made  default  in  performance  d 
his  contract  was  not  liable  for  damages  for  the  breach,  but  thg 
treated  the  stipulation  as  to  time  not  as  a  condition,  but  as  u 
independent  term  of  the  contract,  the  breach  of  which  mi^t  h 
compensated  for  by  damagea    Of  course,  a  party  asking  sped&j 
performance  of  a  contract,  notwithstanding  that  he  was  himsdfi 
in  default,  could  only  obtain  that  relief  on  doing  what  was  fair 
to  compensate  the  other  party  for  any  loss  by  reason  of  his 
default.     When  time  was  not  originally  of  the   essence  of  tiej 
contract,  either  party  desiring  to  fix  a  definite  time  for  completioi^ 
80  as  to  entitle  himself  to  rescind  the  contract  on  failure  to  oom-, 
plete  within  the  time,  was  required  to  give  notice  to  the  othtf 
party  to  complete  by  a  named  day,  which  was  required  tobei 
reasonable,  i.e.,  at  not  too  short  an  interval.     The  eflfect  of  ths; 
notice,  however,  was  not  to  confer  an  offensive  right  or  complete; 
a  cause  of  action,  but  to  confer  a  defensive  right  in  equity  as  wdl; 
as  at  law  to  take  advantage  of  the  other  party's  default.    I  do  not 
think,  therefore,  that  the  plaintiff's  failure  to  give  a  notice  appoint- 
ing a  day  for  payment  of  the  purchase  money  is  material  to  her 
claim  for  damages  for  breach  of  contract  except  so  far  as  such* 
notice,  if  given  and  not  attended  to,  would  have  been  an  element 
in  considering  whether  the  purchaser  had  failed  to  perform  his  con- 
tract  within  a  reasonable  time.     In  one  sense,  of  course,  time  s 
always  of  the  essence  of  a  contract  to  be  performed  within  a  reason- 
able time.     But  that  is  not  the  sense  in  which  the  term  "of  the 
essence"  is  used.     In  my  opinion  the  only  question  in  this  case  k 
whether  the  plaintiff  has  made  out  a  case  at  law.     The  learned 
Judges   were,  as  I  have   already  said,  of  opinion  that,  under 
the  circumstances,  it  could  not  be  said  that  the  Ist  of  September 
was  a  reasonable  time  for  completion  in  the  sense  that  the  defend- 
ants by  mere  non-paj'ment  upon  that  date  committed  a  breach  d 
contract.   What  is  a  "  reasonable  time  "  must  depend  upon  circum- 
stancea     In  the  case  of  a  contract  for  the  sale  of  mining  shares  of 
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uncertain  value,  where  no  time  for  completion  is  specified,  it  would  H-  ^'  ^^  ^• 
clearly  be  necessaiy  that  the  purchaser  should  be  ready  and  willing  ^^  ' 
to  complete  and  pay  within  a  tolerably  short  time,  and  that  the  Canning 
vendor  should  be  ready  and  willing  to  transfer  within  a  similar  temby. 
time.  So,  in  the  case  of  the  purchase  of  an  option,  if  both  parties 
knew  that  the  option  would  only  last  for  a  few  days,  and  no  time 
was  specified,  it  must  be  taken  that  it  was  in  the  contemplation  of 
the  parties  that  a  reasonable  time  was  a  period  not  later  than  the 
expiration  of  the  option.  From  the  point  of  view  of  rescission  of 
a  contract  ** reasonable  time"  has  a  somewhat  different  meaning,  as 
I  have  shown,  but  that  is  only  relevant  to  specific  performance.  Can 
it  then  be  said  in  this  case  that  the  first  of  September  was  a  reason- 
able time  in  the  sense  that  either  party  failing  to  complete  by  that 
date  would  commit  a  breach  of  contract  ?  It  is  very  diflScult  to  say 
that  it  was.  The  money,  as  both  parties  knew,  was  to  come  from 
London,  and  might  or  might  not  be  here  at  the  time  appointed  for 
redemption  of  the  mortgage.  Again,  the  title  of  the  plaintiff"  was 
incomplete;  she  was  not  the  registered  proprietor  of  the  land,  and 
it  was  necessary  before  she  could  transfer  to  register  a  conveyance 
from  her  husband  to  her,  which  had  been  made  some  time  before. 
It  appears  also  that  there  was  a  second  mortgage  upon  the 
property,  of  w^hich  she  at  that  time  was  ignorant  Under  these 
circumstances  I  agree  with  the  learned  Judges  in  the  Supreme 
Court  that  it  cannot  be  said  that  there  was  an  absolute  breach  of 
contract  by  the  mere  failure  to  pay  upon  the  1st  of  September. 

There  is  another  answer  to  the  plaintiff's  claim  arising  upon  the 
terms  of  the  contract  itself.  By  the  acceptance  of  the  offer  it  was 
made  a  term  that  payment  was  to  be  made  "on  delivery  of  title 
deeds  and  transfer.''  I  take  that  to  mean  that  payment  was  to  be 
made  as  soon  as  the  vendor  was  ready  to  deliver  the  title  deeds 
and  transfer.  When  that  time  would  be  was  a  matter  within  the 
knowledge  of  the  plaintiff  and  not  of  the  defendant.  The  law  as 
to  the  construction  of  a  stipulation  as  to  a  matter  of  that  sort  was 
thus  declared  by  Lord  Ahinger  C.B.  in  the  case  of  Vyae  v. 
Wakefield  (1) :  "The  rule  to  be  collected  from  the  cases  seems  to 
be  this,  that  where  a  party  stipulates  to  do  a  certain  thing  in  a 
certain  specific  event  which  may  become  known  to  him,  or  with 

(1)  6  M.  &  W.,  442,  at  p.  452. 


V. 
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^  notice,  unless  he  stipulates  for  it;  but  when  it  is  to  do  a  thing 

Canning  which  lies  within  the  peculiar  knowledge  of  the  opposite  party, 
then  notice  ought  to  be  given  to  him.  That  is  the  common  sense 
of  the  matter,  and  is  what  is  laid  down  in  all  the  cases  on  the 
subject;  and  if  there  are  any  to  be  found  which  deviate  from  this 
principle,  it  is  quite  time  that  they  should  be  overruled"  In  the 
later  case  of  Makin  v.  Watldvson  (1),  BraTnwell  B.  referred  to 
that  rule,  and  showed  that  it  was  derived  from  veiy  ancient 
authority,  the  earliest  of  which  was  in  the  time  of  James  I.  He 
said:  "If  we  look  to  the  reason  of  the  rule,  it  is,  that  when  a 
thing  is  in  the  knowledge  of  the  plaintiff,  but  cannot  be  in  the 
knowledge  of  the  defendant,  but  the  defendant  can  only  guess  or 
speculate  about  the  matter,  then  notice  is  necessary." 

Applying  the  rule  formulated  in  those  cases  to  this  particular 
contract,  I  think  that  the  statement  of  claim  is  defective  (and  the 
defect  could  not  be  cured),  in  not  averring  that  notice  was  given  to 
the  defendants  that  the  plaintiff  was  ready  and  willing  to  execute  a 
conveyance  upon  a  date  mentioned  in  the  notice,  and  that  sucli 
time  was  a  reasonable  time  to  enable  the  defendants  to  find  the 
money.  For  these  reasons  I  am  of  opinion  that  the  plaintiff's 
claim  fails,  both  as  a  matter  of  pleading  and  upon  the  evidence. 

It  was  further  contended  that,  under  the  circumstances  of  the 
case,  the  statement  made  by  the  purchaser  on  26th  August,  to  the 
effect  that  he  had  not  received  the  money  and  could  not  do  any- 
thing until  he  did,  may  be  treated  as  an  absolute  refusal  to 
perform  the  contract.  If  it  could  have  been  so  treated,  the 
plaintiff  had  the  option  to  treat  it  accordingly  and  bring  her 
action  forthwith.  She  did  not,  however,  do  so,  and  it  appears 
that  she  still  continued  negotiations  with  the  purchaser  up  to  the 
middle  of  September,  having  apparently  arranged  with  the  mort- 
gageee  that,  if  the  money  should  be  paid  before  the  end  of 
September,  he  would  not  enforce  the  foreclosure.  In  Johnstone  v. 
Milling  (2),  the  Court  of  Appeal  dealt  with  this  doctrine.  I  will 
read  a  passage  from  the  judgment  of  Lord  JSsher  M.R  (3): — "  When 
one  party  assumes  to  renounce  the  contract,  that  is,  by  anticipation 

(1)  L.R.  6  Ex.,  25,  at  p.  30.  (2)  16  Q.B.D.,  460. 

^  (3)  16  Q.B.IX,  460,  a(  p.  467. 
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refuses  to  perfonn  it,  he  thereby,  so  far  €bs  he  is  concerned,  declares  H.  C.  of  A 
his  intention  then  and  there  to  rescind  the  contract.  Such  a 
renunciation  does  not  of  course  amount  to  a  rescission  of  the 
contract,  because  one  party  to  a  contract  cannot  by  himself 
rescind  it,  but  by  wrongfully  making  such  a  renunciation  of  the 
contract  he  entitles  the  other  party,  if  he  pleases,  to  agree  to  the 
contract  being  put  an  end  to,  subject  to  the  retention  by  him  of 
his  right  to  bring  an  action  in  respect  of  such  wrongful  rescission. 
The  other  party  may  adopt  such  renunciation  of  the  contract  by 
so  acting  upon  it  as  in  effect  to  declare  that  he  too  treats  the 
contract  as  at  an  end,  except  for  the  purpose  of  bringing  an 
action  upon  it  for  the  damages  sustained  by  him  in  consequence 
of  such  renunciation.  He  cannot,  however,  himself  proceed  with 
the  contract  on  the  footing  that  it  still  exists  for  other  purposes 
and  also  treat  such  renunciation  as  an  immediate  breach.  If  he 
adopts  the  renunciation,  the  contract  is  at  an  end  except  for  the 
purposes  of  the  action  for  such  wrongful  renunciation  ;  if  he  does 
not  wish  to  do  so,  he  must  wait  for  the  arrival  of  the  time  when 
in  the  ordinary  course  a  cause  of  action  on  the  contract  would 
arise.     He  must  elect  which  course  he  will  pursue." 

So  in  the  present  case,  if  the  letter  of  26th  of  August  could  be, 
and  had  been,  treated  as  an  unequivocal  renunciation  of  the  con- 
tract, the  plaintiff  might  at  once  have  brought  an  action  upon  it. 
But  I  cannot  see  that  that  letter  can  be  construed  as  such  a 
renunciation.  On  the  contrary,  it  was,  to  my  mind,  an  expression 
of  intention  to  carry  out  the  contract  if  the  money  came,  and  not 
a  refusal  to  carry  out  the  contract  in  any  event.  The  words  are 
"  If  I  do  not  get  the  money  before  leaving  here,  will  probably 
get  it  in  Adelaide,  and  if  so  will  do  as  agreed."  That,  so  far  from 
bebg  a  renunciation,  is  an  expression  of  intention  to  perfonn  the 
contract,  if  possible.  Further,  in  my  opinion,  the  conduct  of  the 
plaintiff  is  inconsistent  with  the  idea  of  her  treating  the  latter  as  a 
refusal.  On  5th  September,  in  reply  to  the  wire  from  Melbourne, 
she  wrote :  "  If  I  cau  save  the  property  now  (and  with  your  kind 
help  I  hope  I  shall  do  so)  I  am  certain  that  we  shall  be  able  to 
sell  the  property  within  a  few  months  for  a  good  sum."  On  both 
grounds  therefore  this  point  fails,  and  the  plaintiff  is  thrown  back 
upon  the  terms  of  the  original  contract.    For  the  reasons  which  I 
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chase  money  within  a  reasonable  time  after  notification  by 
that  she  was  ready  to  complete  the  transfer.     At  common  kw] 
think  the  plaintiff  has  not  made  out  any  case,  and,  in  my  opiioi 
the  doctrines  of  equity  do  not  come  into  the  matter. 


Barton  J.     I  am  of  the  same  opinion.     The  doctrine  w 
guides  the  Court  in  decreeing  specific  performance,  "where  time 
not  of  the  essence  of  the  contract,  has  no  application  in  a  case 
this,  where  the  contract  can  be  enforced  only  on  common 
principles.     It  is  clear  that  the  plaintiff  has  altogether  failed  tt 
establish  a  right  to  succeed.     Whether  the  1st  September  was  i 
reasonable  time  or  not  for  the  performance  of  this  contract  it  ill 
unnecessary  in  my  judgment  to  consider,  because   the  contra^ 
contains  a  condition  precedent  to  completion  that  there  should  bei] 
delivery  of  title  deeds  and  transfer  by  the  plaintiff  before  payment 
Not  only  is  the  statement  of  claim  defective  in  failing  to  allep^ 
the  performance  of  this  condition,  but,  passing  that  over,  there  isM 
evidence  of  its  performance.     In  view  of  the  surrounding  circoa* 
stances  this  is  perhaps  a  case  of  great  hardship  upon  the  phintii,' 
who  has  made  an  abortive  contract,  and  has  thus  failed  to  save  t 
valuable  property.     The  plaintiff,  however,  was  bound  to  deliver 
title  deeds  and  transfer  in  order  to  become  entitled  to  payment, 
and   also  on  the  authority  of  RippirigaZl  v.  Lloyd  (1),  she  was, 
at  any  rate,  bound  to  notify  the  purchaser  of  her  readiness  sai 
ability  to  do  so.     That  was  a  case  in  which  it  was  held  tliat. 
where  a  vendor  covenanted  to  deduce  a  good  title  at  A,  B,  or  C 
on  or  before  a  certain  date,  a  plea  that  he  was  ready  to  deduce « 
good  title  at  that  time  was  held  bad  for  want  of  an  averment  of 
notice  to  the  covenantee  of  the  place  at  which  he  would  be  ready 
to  deduce  title.      So  here,  before  the  plaintiff  could  establish  & 
claim  to  damages  for  non-payment,  she  was  bound  to  show  that 
she  had  given  the  purchaser  the  proper  opportunity  to  make  it 
by  notifying  him  of  her  readiness  to  deliver  the  title  deeds  sna 
transfer,  being  then  able  so  to  do.     This  she  has  failed  to  show. 


(1)  2  N.  &  M.,  410. 
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In  my  opinion  therefore  the  action  fails,  and  the  appeal  must  be   H»  C*  <^'  •^• 
dismissed. 


O'Connor  J.  I  also  am  of  opinion  that  the  Supreme  Court  of 
Western  Australia  arrived  at  a  right  conclusion  in  this  matter. 
The  plaintifi  in  stating  her  cause  of  action  alleges  that  John 
Temby  specially  agreed  with  her  that  the  purchase  money  should 
be  paid  on  or  before  the  1st  of  September,  1902,  so  that  the 
plaintiff  could  prevent  an  order  for  foreclosure  over  the  land  in 
question  being  made  absolute.  The  plaintiff  on  that  statement 
of  claim  cannot  succeed  unless  she  proves  that  such  a  contract 
was  entered  into  by  John  Temby.  The  contract  is  in  writing, 
and  the  only  reference  to  payment  are  these  words :  "Payment  to 
be  made  on  delivery  of  title  deeds  and  transfer."  Although  the 
time  mentioned  by  the  plaintiff,  the  1st  September,  was  not 
specified  in  the  contract,  she  endeavours  to  maintain  that  it  was  a 
term  of  the  contract  by  showing  that  it  is  an  implied  term  of  the 
contract  that  payment  should  be  made  within  a  reasonable  time, 
and  she  contends  that,  under  the  circumstances  proved,  the  1st  Sep- 
tember was  a  reasonable  time ;  in  other  words,  that  there  could  be  no 
completion  within  a  reasonable  time,  unless  on  or  before  the  1st 
September.  As  it  is  admitted  there  was  no  completion  on  or 
before  the  Ist  September,  she  insists  therefore  that  the  defendant 
has  failed  to  carry  out  the  contract.  Before  I  refer  to  the  expres- 
sion "reasonable  time"  I  wish  to  make  some  observations  as  to 
the  contention  that  time  was  of  the  essence  of  this  contract.  There 
are  only  two  sets  of  circumstances  in  which  that  doctrine  can  be 
applied;  one,  where  a  specific  date  for  completion  is  stated  in  the 
contract ;  the  other,  where,  although  no  specific  date  is  mentioned 
in  the  contract,  a  notice  has  been  given  by  the  party  who  wishes 
to  insure  completion  within  a  specified  time  that  the  completion 
must  take  place  within  the  period  notified  otherwise  the  contract 
will  be  rescinded.  In  Macbryde  v.  Weekes  (1)  there  was 
a  contract  of  the  latter  kind  under  the  consideration  of  the  Court, 
and  it  was  there  held  that,  although  there  was  no  time  for  com- 
pletion stated  in  the  contract,  it  would  be  taken  that  the  completion 
must  be  within  a  reasonable  time,  and  that  it  was  open  to  the 

(1)  22Beav.,633. 
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completion  on  or  before  a  certain  date.  Under  such  circi 
it  was  for  the  Court  to  say  whether  the  date  mentioned  in 
notice  was  a  reasonable  date  for  completion;  and  if  the  Court 
that  it  was  a  reasonable  date,  then  that  date  became  the  date 
the  completion  of  the  contract,  and  the  Court  would  hold,  if 
other  circumstances  so  justified,  that  there  must  be  a  complet 
on  that  date,  and  that  time  in  respect  of  that  date  became  of 
essence  of  the  contract.  As  neither  of  these  sets  of  circi 
arise  here,  the  doctrine  is  inapplicable.  The  case  then  is  tluiti 
a  contract  which  must  be  completed  within  a  reasonable 
and  in  the  construction  of  contracts  of  that  kind  there  is 
difference  in  rules  of  construction  at  law  or  in  equity.  Sir  Jc 
RomiUy  M.R,  in  the  case  of  Parkin  v.  Thorold  (1),  states 
concisely  the  view  which  the  Court  of  Equity  takes  of 
interpretation  of  contracts.  He  says,  "A  contract  is  undonl 
construed  alike  both  in  equity  and  at  law;  nay  more,  a  Court 
law  is  the  proper  tribunal  for  the  determining  a  constmctioii 
it;  and  if  a  serious  doubt  should  arise  as  to  the  effect  of  the  vc 
contained  in  a  contract,  a  case  would  be  directed  to  a  Couit 
law  for  its  opinion"  (this  practice  has  been  altered)  "as  to 
true  construction  to  be  put  upon  the  words,  which  construe 
would  be  adopted  in  equity.  But  Courts  of  Equity  make 
distinction  in  all  cases  between  that  which  is  matter  of  subsUneei 
and  that  which  is  matter  of  form;  and  if  it  find,  that  by  iusistiif ' 
on  the  form,  the  substance  may  be  defeated,  it  holds  it  to  b 
inequitable  to  allow  a  person  to  insist  upon  such  form,  vi 
thereby  defeat  the  substance." 

It  was  upon  that  ground  that  the  Court  of  Equity  took  upoft 
itself  to  examine  a  stipulation  as  to  time  of  completion  and  (o 
determine  whether  it  was  a  matter  of  form  and  substance.  The 
doctrine  can  have  no  application  here  because,  as  I  have  said,  that 
is  no  time  fixed  for  completion  in  the  contract,  nor  has  a  notice  been 
given  fixing  the  time  for  completion  within  the  doctrine  of  the 
case  I  have  mentioned.  Now,  a  Court  of  Equity  and  a  Court  of 
Law  look  at  a  contract  to  be  completed  within  a  reasonable  tin* 
in  exactly  the  same  way.     The  Court  of  Equity  will  no  more 

(1)  16  Beav.,  59,  at  p.  66. 
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rii<>  an  unreasonable  delay  in  carrying  out  the  contract  than  H.  0.  of  a. 

&  CJourt  of  Law ;  the  case  therefore  stands  in  the  same  position  ^^^' 
f  tliis  were  an  action  at  common  law  for  failing  to  complete  a 
tx-ad>  within  a  reasonable  time.  The  plaintiff  has  failed,  in  my 
xion,  to  establish  that,  under  all  the  circumstances  of  the  case, 
ouaoTiable  time  for  completion  means  on  or  before  the  1st  Septem- 
Soth  parties  no  doubt  were  aware  of  the  vital  importance  of 
rpleting  the  matter  by  the  1st  September,  but  both  parties 
>  knew  that  the  money  had  to  be  arranged  for  in  England,  and 
t  tflxe  payment  was  to  come  from  England,  and  they  must  have 
tn  ai^are  that  the  time  of  the  remittance  of  that  money 
s  ruicertain,  and  the  evidence  taken  altogether  would  appear 
Ak<yw  that,  although  it  was  of  the  utmost  importance  that  this 
rdiajse  should  if  possible  be  completed  on  the  1st  September, 
rh  parties  were  aware  of  circumstances  which  might,  without 
Sault  on  either  side,  make  the  completion  on  the  exact  date 
possible.  Then  again,  look  at  the  conduct  of  the  parties — and 
»  may  look  at  their  conduct  after  the  making  of  the  contract  as 
dl  as  before  in  order  to  determine  what  was  in  their  minds  as 
date  of  completion  when  the  contract  was  made,  and  what  was 
ear  view  at  that  time  of  completion  by  the  1st  September  being 
aential  to  a  reasonable  compliance  with  the  contract.  We  find, 
1  through  from  the  time  of  the  making  of  the  contract,  Temby 
dkaiting  by  correspondence  and  conduct  that  he  was  doing  his 
dst  to  get  the  money  by  the  1st  September,  and  that  he  would 
mplete  by  that  date  if  possible,  whilst  on  the  part  of  the  plain- 
ff  there  was  no  expression  of  surprise  or  protest  as  to  delay 
I  completion,  nor  did  she  at  any  time  in  the  correspondence 
fler  that  date  take  up  the  position  that  the  contract  had  been 
loken  by  failure  to  complete  on  the  1st  September.  She 
eemed  rather  to  hope  and  expect  that  the  money  would  arrive, 
Hhoagh  after  that  date,  in  time  to  save  the  property  from 
he  threatened  foreclosure.  Indeed,  when  we  look  at  the  plain- 
iff's  letter  of  the  5th  September,  it  is  quite  evident  that,  so  far 
lom  insisting  that  the  purchase  should  have  been  completed  on  the 
Ist  of  September,  she  was  expecting  relief  under  some  different 
ttrangement  which  was  then  guiding  the  actions  of  both  parties. 
Fhe  plaintiff  then  writes  :  "  If  I  can  save  the  property  now  .   .   . 
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H.  C.  OP  A.  I  am  certain  we  shall  be  able  to  sell  the  property  wdthin  a 
months  for  a  good  sum.     As  you  are  aware  it  is  a  valuable 
and  your  principal  and  interest  will  be  paid  you  in  fiilL" 
was  written  only  four  days  after  the  date  upon  which  it  is  al 
Temby  was  bound  to  complete  the  contract     I  need    not 
in  more  detail  to  the  written  words  or  conduct  of  the  parties. 
whole  correspondence  and  actions  of  the  parties  prove  concliisi 
to  my  mind  that  there  was  no  understanding  that  the  1st 
tember  was  to  be  the  date  of  completion,  or  that  it  was  ever 
their  contemplation  that  completion  by  that  date  was  the 
reasonable  compliance  with  the  contract.     McMillan  J.  -who 
the  advantage  of  hearing  the  evidence  has  given  strong 
in  which  I  entirely  agree,  for  his  decision  upon  the  facts.      Wi 
regard  to  the  second  point  mentioned  by  my  learned  brother 
Chief  Justice,  that  under  the  terms  of  this  contract  the  plain 
could  not  succeed,  whether  completion  by  the  1st  September 
reasonable  or  not,  without  notifying  that  she  was  ready 
willing  upon  that  date  to  carry  out  her  part  of  the  con 
I  entirely  concur  with  his  reasons  and  his  conclusions.     I  a^ 
that  the  appeal  must  be  dismissed. 


Appeal  dismiaaed  with  costs. 

Solicitor,  for  appellant,  W,  T.  Forster. 

Solicitors,  for  respondent,  NorthTnore,  Lukin  &  Hale. 
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AND 

E     TRUSTEES    EXECUTORS  AND  ) 
AGENCY  CO.  LTD.  AND  OTHERS  j     '      ^^^pondents. 

Plaintiffs  and  Defendants, 
on  appeal  prom  the  supreme  court  of 

VICTORIA. 

I — Oonstruction — Gift  of  fee  on  aUaining  21 — Oift  over  in  event  of  dying  under    H.  C.  of  A. 
21 ,  or  unmarried,  or  wit?ioiU  male  wsrtee— **  Or  "  read  a«  "  and."  1906. 

A  testator  by  his  will  directed  that,  upon  his  eldest  son  T.  becoming  21,  the  '    '^'^ 

whole  of  his  estate  should  belong  to  and  be  vested  in  him,  and  should  such  Melbournb, 

•on  die  before  becoming  21,  or  unmarried  or  without  male  issue,  his  said  estate  ^''^ * 

should  belong  to  and  be  vested  in  his  second  son  B.,  and  should  his  second  son  Griffith  C.J., 

Bw  die  before  becoming  21,  or  unmarried  or  without  male  issue,  his  said  estate  o^omior'jJ. 
should  belong  to  and  be  vested  in  his  third  son  C,  with  a  similar  provision  in 
respect  of  the  fourth  son  D.,  and  a  gift  over  if  D.  should  die  before  becoming 
21,  or  unmarried,  or  without  male  issue. 

Held,  that  the  will  showed  that  the  provisions  under  which  B.  or  C.  or  D. 
was  to  inherit  were  to  be  determined  before  A.  attained  21,  and  therefore  that 
when  A.  attained  21  he  took  an  absolute  interest. 

The  rule  as  to  the  circumstances  in  which  the  disjunctive  meaning  of  the 
word  **  or"  may  be  controlled  by  the  context  considered. 

Decision  of  Full  Court  {The  Trustees  Executors  and  Agency  Co,  Ltd.  v. 
BnfUr,  (1905)  V.L.R.,  650;  27  A.L.T.,  63),  affirmed. 

PFEAL  from  the  Supreme  Court  of  Victoria. 
By  his  last  will  Tobiaa  Butler  devised  and  bequeathed  to 
nstees  therein  named  all  his  real  and  personal  estate,  after  pay- 
lent  of  his  debts  and  funeral  and  testamentary  expenses,  upon 
list  for  the  benefit  and  support  of  his  wife  and  children,  express- 
ig  his  will  to  be  that  the  income  should  be  paid  to  his  wife 


436  HIGH   COURT  [1906. 

H.  C.  OF  A.  during  her  widowhood  for  the  maintenance  of  herself  and  his 
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children,  and  on  her  death  or  remarriage  should  be  applied  by  the 

BuTLBB      trustees  to  the  maintenance  of  his  children  during  their  minority. 

Trusters     ^^®  ^^^^  ^^^^  continued: — "and  upon  my  eldest  son  Thomas 

KxEcuTOBs    Butler  becoming  of  age  it  is  my  will  that  the  whole  of  my  said 

Agency  Co.   estate  should  belong  to  and  be  vested  in  him  and  I  further  charge 

1       my   said   eldest  son  Thomas  Butler  to  properly  maintain  and 

support  all  my  other  children  out  of  the  proceeds  of  my  said 
estate  until  each  of  them  shall  become  of  age  respectively  And 
should  my  said  eldest  son  Thomas  Butler  die  before  becoming  of 
the  age  of  twenty-one  years  or  unmarried  or  without  male  issue 
then  it  is  my  will  that  my  said  estate  should  belong  to  and  be 
vested  in  my  second  son  George  Butler  and  upon  my  second  son 
George  Butler  dying  before  becoming  of  the  age  of  twenty-one 
years  or  unmarried  or  without  male  issue  then  it  is  my  will  that 
my  said  estate  shall  belong  to  and  be  vested  in  my  third  son  John 
Butler  and  should  my  said  third  son  John  Butler  die  before 
becoming  of  the  age  of  twenty-one  years  or  unmarried  or  without 
male  issue  then  the  said  estate  to  vest  in  and  belong  to  my  fourth 
son  Tobias  Butler  and  should  my  said  fourth  son  Tobias  Butler 
die  before  becoming  of  the  age  of  twenty-one  years  or  unmarried 
or  without  male  issue  then  it  is  my  will  that  my  said  estate  shall 
belong  to  and  be  vested  in  my  two  daughters  Julia  Butler  and 
Ann  Butler  or  the  survivor  or  survivors  of  them  in  equal  pro- 
portions upon  an  equal  distribution  of  the  property  between  them 
And  I  further  charge  any  of  my  said  children  who  under  this 
my  will  shall  inherit  my  said  estate  to  properly  maintain  and 
support  my  other  children  out  of  the  income  of  the  said  estate 
until  each  of  them  shall  become  of  the  age  of  twenty-one  years 
respectively."  He  further  desired  that  his  wife  during  her  widow- 
hood should  reside  on  his  freehold  property  at  Woodstock,  and 
have  the  sole  management  and  control  of  his  said  estate. 

The  testator  died  in  October,  1871,  being  then  seised  {inter 
alia)  of  a  piece  of  land,  part  of  section  6,  parish  of  Merriang, 
county  of  Bourke,  described  in  the  Register  Book,  vol.  339,  folio 
67,779. 

Ann  Butler,  the  widow,  died  on  the  29th  July,  1904,  and  there 
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were  surviving  at  the  date  of  the  action  the  four  sons  named  in   ^*  ^-  ^'  ^• 
wUl,  and  two  daughters.  ^_^ 

One  William  Brahe  alleged  that,  under  a  writ  of    execution      Botler 
issued  in  an  action  in  which  he  was  plaintiff*  and  Thomas  Butler,     trustees 
the  eldest  son  of  the  testator,  was  defendant,  he  purchased  from  the    Executors 
sherifl*  all  the  right,  title  and  interest  of  the  said  Thomas  Butler  Agency  Co. 

in  the  piece  of  land  before  mentioned,  and  that  on  28th  July,       1 

1890,  the  same  was  duly  granted  and  iissigned  to  him  by  the 
sheriff! 

An  action  was  now  brought  by  the  Trustees  Executors  and 
Agency  Co.  Ltd.,  the  trustee  of  the  estate  of  the  testator,  for  the 
determination  of  the  following  questions : — 

1.  Whether  the  defendant  Brahe,  as  purchaser  under  the  writ 
oifi.fa.  from  the  sheriff  of  all  the  right,  title  and  interest  (if  any) 
of  the  defendant  Thomas  Butler  in  the  said  land,  is  entitled  to  a 
transfer  from  the  plaintiff  of  an  estate  in  fee  simple  free  from 
encumbrance  or  of  any  and  what  estate  in  the  said  land. 

2.  To  what  estate  or  interest  in  the  land  did  the  defendant 
Thomas  Butler  become  entitled  under  the  testator's  will  in  the 
events  which  happened  ? 

3.  Was  the  conveyance,  expressed  to  be  made  the  28th  day  of 
July,  1890,  between  the  sheriff  and  the  defendant  Brahe  effectual 
to  vest  in  the  said  defendant  Brahe  any  and  what  estate  of  or 
interest  in  the  said  land  ? 

The  action  coming  on  for  hearing  before  Hood  J.,  he  answered 
the  questions  as  follows : — 

1.  The  defendant  Brahe  is  entitled  to  an  estate  in  fee  simple 
free  from  encumbrance  in  the  land  in  question. 

2.  To  an  estate  in  fee  simple — that  is,  when  he  attained  the 
age  of  21. 

3.  Yes, 

On  appeal  to  the  Full  Court,  this  judgment  was  aiBrmed  by 
Madden  C. J.  and  hBeckett  J.,  Holroyd  J.  dissenting :  The  Truatees 
Executors  and  Agency  Co,  Ltd,  v.  Butler  (1). 

The  defendant  George  Butler  now  appealed  to  the  High  Court. 

The  only  question  argued  on  this  appeal  was  as  to  what  estate 
Thomas  Butler  took  in  the  events  that  happened. 

(1)  (1905)  V.L.R.,  650;  27  A.L.T.,  63. 
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biguous  as  to  the  interest  given  to  Thomas  Butler.     The  estat/ej 
BoTLER      to  go  over  to  George  Butler  on  the  happening  of  one  of  the 
Trustees     events,  viz.,  the  death  of  Thomas  under  21,  the  death  of  The 
Executors   unmarried,  and  the  death  of  Thomas  without  leavincr  male  u 

AND  .  ,  ^  , 

Agency  Co.   Canons   of   construction   are   only   applicable   where    a    will 

T  TTi  

'_       unintelligible  in  itself.     There  is  no  authority  for  the  stateim 

in  Jarman  on  Wills,  5th  ed.,  p.  471,  that  it  has  been  long  set 
that,  where  there  is  a  devise  of  real  estate,  to  A.  and,  in  case  of 
death  under  21,  or  without  issue,  then  over,  the  word  "or"  is 
read  as  "  and."     Nearly  all  the  cases  relied  on  in  support  of  tl 
existence  of  such  a  rule  turn  upon  the  construction  of  the  h 
of  the  wills  under  consideration.     The  rule  at  most  is  one  of 
struction  applicable  only  in  the  absence  of  express  or  impi 
intention,  and  is  not  a  rule  of  law  which  takes  effect,  althoi 
the  testator  has  indicated  a  contrary  intention:    Re  Counrd\ 
Coward  v.  LarJcTnan  (1). 

[Counsel  referred  to  the  following  authorities : — In  re  Ediva\ 
(2);  Hawkins  on  Wills,  p.  1 ;  Abbott  v.  Middleton  (3);   Wakh 
Peterson  (4) ;  Johnson  v.  Sincox  (5) ;  Morgan  v.  Thomas  (6)j 
Cooke  V.   MirehoiLse  (7) ;  MoHitner  v.  Hartley    (8) ;    Greif 
Pearson  (9) ;  Sovlle  v.  Gei^rard  (10) ;  Fairfield  v.  Morgan  (11 

Mitchell  K.C.  and  Hayes,  for  the  defendant  Brahe,  respondent,] 
and 

Gicest,  for  the  plaintiff  company  respondent,  were  not  calk 
upon. 

The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.     In  this  case,  which  is  an  appeal  from  the  PnO^ 
Court  of  Victoria  dismissing,  by  majority,  an   appeal   from  « 
judgment  of  Hood  J.,  this  Court  is  called  upon  to  construe  the 
will  of  one  Tobias  Butler  who  died  in  1871.     The  learned  Jxidgt 

(1)  57  L.T.,  285.  (7)  34  Beav.,  27. 

(2)  (1894)  3  Ch.,  644.  (8)  6  Ex.,  47. 

(3)  7  H.L.G.,  68,  at  p.  89.  (9)  6  H.L.a,  61. 

(4)  3  Atk.,  193.  (10)  Cro.  Eliz.,  525. 

(5)  31  L.J.,  Ex.,  38.  (11)  2  Bos.  k  P.,  (N.R.),  38. 
<6)  9Q.B.D.,  643. 


3C.LR.]  OF    AUSTRALIA.  439 

of  first  instance  and  the  majority  of  the  Full  Court  thought  they  H.  C.  of  a. 

were  bound  by  the  rule  of  construction  stated   in  Jarman  on       ^ ' 

WiUs,  5th  ed.,  at  p.  471,  in  these  words : — "  It  has  been  long      Bdtlke 
settled  that  a  devise  of  real  estate  to  A.  and  his  heirs,  or,  which    j^^^^^^ 
would  be  the  same  in  effect,  to  A.  indefinitely,  and  in  case  of  his   Executors 

AND 

death  under  twenty-one,  or  without  issue,  over,  the  word  *  or '  is  Agency  Co. 
construed  *  and,'  and,  consequently,  the  estate  does  not  go  over  to  ^^' 

the  ulterior  devisee,  unless  both  the  specified  events  happen." 

Hdroyd  J.,  the  dissenting  Judge,  thought  that  any  such  rule, 
if  it  ever  existed,  is  at  any  rate  very  much  weakened  by  later 
decisions  of  Courts  of  the  highest  authority,  and  he  thought  that 
the  paramount  rule  is  to  ascertain  from  the  will  itself  the  inten- 
tion of  the  testator.  I  am  not  certain  that  the  majority  of  the 
Court  intended  to  express  any  dissent  from  that  rule,  and  I  feel 
almost  sure  they  did  not.  For  it  is  clear,  as  stated  in  the  case  of 
Re  Coward ;  Coward  v.  Larkman  (1),  cited  by  Dr.  Mclnerney , 
that  every  rule  of  construction  may  be  excluded  by  the  context 
—it  is  at  best  only  to  be  applied  where  the  context  does  not 
show  a  contrary  intention.  It  is  therefore  necessary  in  every 
case  to  construe  the  whole  will  to  see  what  the  testator  meant. 

At  the  same  time  there  are  certain  recognized  rules  of  con- 
struction. Indeed,  it  cannot  be  denied  that  so  long  as  it  is  the 
function  of  Courts  of  Justice,  which  are  supposed  to  consist  of 
competent  lawyers,  to  interpret  wills,  they  must  apply  some  rules 
of  construction  in  exercising  those  functions,  and  those  rules  are 
applied  not  only  to  wills  but  to  all  other  solemn  documents.  I 
will  mention  three,  each  of  which  is  applicable  to  the  present  case. 
One  is  the  rule  which  I  quoted  in  argument  and  which  is  stated 
in  Jarman  on  WiUsy  5th  ed.,  at  p.  443  : — "  Where  there  is  a  clear 
gift  in  a  wiU  it  cannot  afterwards  be  cut  down  except  by  some- 
thing which  with  reasonable  certainty  indicates  the  intention  of 
the  testator  to  cut  it  down."  Another  rule  is  that  in  considering 
wills  the  Court  always  favours  the  vesting  of  an  estate. 

A  third  rule  of  construction  is  that  relied  on  in  this  case,  the 
existence  of  which  can  hardly  be  denied.  It  is  stated  in  Jarman 
on  WiUSf  5th  ed.,  p.  471,  in  the  way  I  have  read,  and  in  reference 
to  that  rule   WiUes  J.  in  Johnson  v.  Simcox  (2),  said : — "  We 

(1)  57  L.T.,  285. 
(2)  31  L.J.  Ex.,  38,  at  p.  40 ;  7  H.  &  M.,  344; 
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H.  0.  OP  A.    think  that  the  reading  '  or '  as  conjunctive,  in  such  limitations 
^__^       as  the  present,  is  so  firmly  established,  if  not  so  founded  in  good 
Butler      sense,  that  the  construction  which  we  adopt  could  not  be  more 
TausTEKfl    imperative  upon  us  if,  in  the  will  under  consideration,  the  word 
Executors   *  and  '  had  stood  literally  in  the  place  of  *  or/  " 
AoENCY  Co.       As  I  have  said,  all  these  rules  are  to  be  applied  in  the  absence 
^^^'        of  a  context  showing  a  contrary  intention.     I  proceed  then  to 
refer  to  the  words  of  the  will.     The  testator  gave  all  his  real 
and  personal  estate  to  his  trustees  upon  trust  for  the  benefit  and 
support  of  his  wife  and  children,  it  being  his  will  that  the  income 
should  be  paid  to  his  wife  during  her  widowhood  for  the  main- 
tenance of  herself  and  his  children,  and  after  her  death  or  re- 
marriage should  be  applied  by  the  trustees  to  the  maintenance  of 
of  his  children  during  their  minority.     Then  the  will  proceeded : 
— "  And  upon  my  eldest  son  Thomas  Butler  becoming  of  age  it  is 
my  will  that  the  whole  of  my  said  estate  should  belong  to  and 
be  vested  in  him,  and  I  further  charge  my  said  eldest  son  Thomas 
Butler  to  properly  maintain  and  support  all  my  other  children 
out  of  the  proceeds  of  my  said  estate  until  each  of  them  shall 
become  of  age  respectively.'' 

Stopping  there,  there  is  a  clear  gift  of  the  whole  estate  to 
Thomas  Butler  on  his  becoming  of  age,  and  the  fact  that,  having 
attained  that  age,  he  did  not  get  the  beneficial  enjoyment  of  the 
property  until  the  death  of  his  mother,  would  not  make  any 
difference  as  to  the  vesting  of  the  estate  in  him.  If  the  will 
stopped  there,  there  would  be  no  difficulty,  because  Thomas 
Butler  did  attain  the  age  of  21.  But  the  will  continued — and 
these  are  the  words  upon  which  the  question  arises — "And 
should  my  eldest  son  Thomas  Butler  die  before  becoming  of 
the  age  of  twenty-one  years  or  unmarried  or  without  male 
issue  then  it  is  my  will  that  my  said  estate  should  belong  to  and 
be  vested  in  my  second  son  George  Butler."  Now,  it  is  said  that, 
if  the  words  are  taken  literally,  in  the  event  of  Thomas  Butler 
dying  at  any  time  a  bachelor,  or,  having  married,  dying  at  any 
time  without  male  issue,  the  estate  previously  given  would  be 
divested,  that  is  to  say,  that,  although  the  estate  was  to  vest  in 
him  on.  his  attaining  the  age  of  21,  it  was  not  to  vest  in  him 
absolutely,  but  was  liable  to  be  divested  on  the  happening  of 
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either  of  those  events.    There  is  at  once  an  apparent  contra-  ^-  ^-  ^'  '^• 

•     •  1906 

diction  between  two  provisions  of  the  will,  and  it  is  necessary       y^\ 

so  to  construe  the  will  as,  if  possible,  to  reconcile  those  two  pro-      Butlkr 

visions.     There  are  the   words   vesting  the  estate  in   Thomas    t^^otbes 

Butler  on  his  attaining  the  age  of  21  years,  and  there  is  the  rule    Executors 

that  when  an  estate  is  once  vested  there  must  be  clear  words  to  Aoengy  Co. 

divest  it.     Are  the  words  which  are  said  to  divest  the  estate       1 

dear  ?    In  the  first  place  we  are  confronted  with  a  difficulty, 

viz.,  that  in  a  great  number  of  cases  words  almost  identical  have 

been  construed  in  a  particular  way,  that  is  to  say  the  words 

"  dying  under  the  age  of  21  or  without  issue  "  in  such  a  collocation 

have  been  construed  as  meaning  "  dying  before  attaining  the  age 

of  21  and  without  issue."   If  words  have  for  a  long  time  received 

a  particular  construction,  it  may  not  unreasonably  be  assumed 

that  the  testator  meant  to  use  them  in  that  sense.   Assuming  that 

grammatically  the  words  include  the  event  of  death  at  any  time 

unmarried  or  without  issue,  the  question  is,  is  that  what  the 

testator  meant,  or  did  he  mean  what  those  words  have  been  held 

in  many  cases  to  mean  ?      There  is  then  at  once  an  ambiguity. 

An  estate  has  been  given,  and  it  is  difficult  to  say  that  that 

estate  has  been  cut  down  by  clear  words. 

But  the  will  does  not  stop  there.     We  must  consider  what  the 

subsequent  gifts  were.      It  says  that  on  those  events  happening 

"  it  is  my  will  that  my  said  estate  shall  belong  to  and  be  vested  in 

my  second  son  George  Butler."     If  Thomas  Butler  died  under  21, 

George  Butler  would  necessarily  be  an  infant,  because   he   is 

younger  than  Thomas  Butler,  so  that  it  appears  from  the  last  words 

I  have  read  that  the  intention  of  the  testator  was  that  the  question 

whether  George  Butler  should  take  or  not  was  to  be  determined 

before  he  himself  had  attained  21.     This  view  is  strengthened 

because  the  will  goes  on  to  say  that,  although  the  estate  vests  in 

George  Butler  before  he  attained  21,  "upon  my  said  second  son 

George  Butler  dying  before  becoming  of  the  age  of  twenty-one 

years  or  unmarried  or  without  male  issue,"  then  something  else  is 

to  happen.     So  that  the  question  whether  George  Butler  was  to 

have  an  estate  which  wa«  to  go  over  if  he  died  under  the  age  of 

21  years  was  to  be  determined  before  he  attained  that  age.     The 

condition,  therefore,  that  the  testator  is  dealing  with  is  a  condition 
vol..  1IL  32 
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H.  C.  OF  A.   that  must  happen  before  George  Butler  attains  21.    But  the  ques- 
tion  whether  the  estate  of  Thomas  Butler  was  to  be  taken  away 
BC7TLKR     from  him  even  if  he  lived  to  be  80  years  old,  but  died  without 
Trd^teks    l^fl-ving  male  issue,  could  not  be  determined  before  George  Butler 
ExKcoTORs    attained  21,  which  would  happen  in  a  few  yeara 
Agency  Co.       The  subsequent  gifts  are  gifts  to  the  other  two  sons  of  the 
^^^'        testator  similar  to  that  to  George  Butler,  with  a  final  gift  over,  if 
the  fourth  son  should  die  "before  becoming  of  the  age  of  twenty- 
one  years,  or  unmarried,  or  without  male  issue,"  to  the  testators 
daughters  in  equal  proportions.     Then  follow  other  words: — "  I 
further  charge  any  of  my  said  children  who  under  this  my  will 
shall  inherit  my  said  estate  to  properly  maintain  and  support  my 
other  children  out  of  the  income  of  the  said  estate  until  each  of 
them  shall  become  of  the  age  of  twenty-one  years  respectively." 
So  that  the  testator  contemplated  that  one  at  any  rate  of  his  sons 
would  probably  inherit  the  estate,  which  would  be  liable  in  his 
hands  to  a  charge  in   favour  of  his  other  children  until  the 
youngest  attained  21,  and  the  charge  would  then  cease,  and  the 
directions  of  the  will  would  thereupon  come  to  an  end.   I  think  it  is 
apparent  that  the  testator  contemplated  that  on  any  son  attaining 
21  and  taking  the  estate,  the  trusts  of  the  will  would  be  completely 
determined,  and  that  the  question  of  the  person  entitled  to  the 
estate  would  be  finally  ascertained. 

Therefore,  upon  the  construction  of  these  provisions  it  seems  to 
us  that  so  far  from  the  rule  laid  down  in  Jai^man  on  WilUy  and 
by  Willis  J.  in  Johnson  v.  Simcox  (1),  being  excluded,  the  Court 
would  be  compelled  to  come  to  the  same  conclusion  without  the 
application  of  that  rule.  It  is  no  doubt  true,  as  stated  by  Jessd 
M.R.  in  Morgan  v.  Thomas  (2),  that  "  or"  never  does  mean  "and," 
unless  there  is  a  context  which  shows  it  is  used  for  "and"  by 
mistake.  What  we  have  to  do  is  to  give  efflect  to  the  intention 
of  the  testator.  But  by  treating  "or"  as  used  as  a  mistake  for 
"and,"  and  used  as  synonymous  with  "  and,"  you  give  a  complete 
and  homogeneous  meaning  to  the  w^hole  will.  The  same  result 
would  be  obtained  in  this  case  by  omitting  the  word  "or"  where 
it  first  occurs  in  the  sentence  "dying  before  becoming  of  the  age 
of  21  years,  or  unmarried,  or  without  male  issue,"  and  reading  it 

(1)  31  L.J.  Ex.,  38.  (2)  9  Q.B.D.,  643,  at  p.  646. 
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"dying  before  becoming  of  the  age  of  21  years,  unmarried  or   H.  C.  of  a. 

without  male  issue."     But  the  conclusion  we  arrive  at  is  that  we        ^^^' 

are  compelled  by  the  subsequent  gifts  to  say  that  the  provision      buti.er 

under  which  George  Butler  was  to  inherit  was  to  take  effect    ,^  '^• 

®  Trustees 

before  George  Butler  became  twenty-one,  and  was  then  to  be   Exechtobs 
exhausted.     That  being  so  it  is  impossible  to  hold  that  it  referred  arexcy  Co. 
to  the  death  of  Thomas  after  attaining  twenty-one.     It  is  equally        ^"^^^ 
impossible  to  hold  that  the  provision  cuts  down  a  vested  estate 
given  in  plain  words  by  the  preceding  clause. 

For  these  reasons  we  are  of  opinion  that  the  construction  put 
upon  the  will  by  the  Supreme  Court  was  correct. 

We  desire  to  add  that  to  our  minds  the  arguments  of  the  Judges 
in  Fairfield  v.  Morgan  (1)  are  conclusive,  as  a  matter  of  reasoning, 
to  induce  us  to  come  to  the  same  conclusion  apart  from  the  special 
provisions  of  this  will. 

The  appeal  will  therefore  be  dismissed. 

Appeal  diamisaed  with  costs. 

Solicitors,  for  appellant,  MclTiemey,  Mclnemey  &  Wingrove. 

Solicitors,  for  respondents,  Dugdale  &  Creber ;  Brake  &  Gair, 
Melbourne. 

B.  L. 

(1)  2B.  &P.  N.R.,  38. 
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ON  APPEAL  FROM  THE  SUPREME  CX)URT   OF 
NEW   SOUTH  WALES. 

H.  C.  OP  A.    Mesne  prqfita^   action  of  trespass  for — Limitatunu — Construction   (jf  5*1 
1905.  PrearMe — Ambiguity. 

*     '     '  Sec.  2  of  the  LimitatioH  of  Actions  for  Trespass  Act  1884  (N.S.  W.) 

*  that  in  actions  for  trespass  to  land,  in  which  the  plaintiflTs  title  is  not 

Dec  20  21  IT  »  IT 

'  2.> '      '  by  the  defence,  the  plaintiff  shall  not  recover  damages  for  any  "  act  of 

committed  more  than  twelve  months  before  the  action. 

Griffith  C.J.,  Held,  that  this  section  imposes  no  restriction  on  the  right  of  a 

OHJomior  JJ  '^^  action  of  trespass  for  mesne  profits  of  land  of  which  he  has 

possession  by  an  action  of  ejectment,  to  recover  in  respect  of  the  whole 

of  the  defendant's  occupation. 

The  words  **  act  of  trespass,'*  construed  in  their  natural  and  ordinary  Mil 
mean  a  distinct  or  isolated  trespass,  and  are  therefore  altogether  inapplioa 
to  the  subject  matter  of  an  action  for  the  recovery  of  mesne  profits,  vM 
though  technically  and  in  form  an  action  of  trespass  to  land  withii  I 
meaning  of  the  section,  is  in  reality  brought,  not  to  recover  damages  for  u 
or  acts  of  trespass,  but  to  obtain  compensation  for  the  use  and  profits  of 
of  which  the  plaintiff  had  been  deprived  by  the  defendant. 

In  construing  a  Statute  the  preamble  should  not  be  resorted  to  in  orfkrj 
•ut  down  or  extend  the  meaning  of  the  enactment  unless  there  is  an  smbigH 
in  the  enacting  words  themselves.  It  is  not  necessary,  ho'wever,  that  i 
ambiguity  should  be  patent  on  the  face  of  the  Statute ;  it  is  snffident  if] 
arises  when  the  general  words  of  the  Statute  come  to  be  applied  t«  4 
particular  subject  matter.  : 

Per  Barton  J. :  Where  the  words  of  a  Statute  are  capable  of  an  interpiA 
tion  which  would  work  manifest  injustice,  the  Court,  if  there  is  a  gramBSM 
or  reasonable  construction  which  would  avoid  such  a  result,  should  act  ob  4 


i 
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assumption  that  the  legislature  did  not  intend  to  bring  it  about ;  and,  if  the   H.  G.  of  A. 
words  are  fairly  capable  of  a  construction  which  will  avoid  the  injustice,  should  1905. 

adopt  that  construction.  ^""^^^ 

,  ^       BOWTELL 

Remarks  of  Brett  M.R.  in  Plrtmstectd  Board  of   Works  v.  Spackmanj   13  ,,, 

Q.B.D.,  878,  at  p.  887,  applied.  Golds- 

BROUGU, 

Decision  of  the  Supreme  Court,  Ooldsbrough,  Mort  A  Co,  Lid,  v.  BowUlly   Mobt  &  Co. 
(1905)  5  S.R.  (N.S.W.),  461,  affirmed.  ^-td. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  on  demurrer. 

The  plaintiffs,  respondents,  brought  an  action  of  ejectment 
against  the  appellant  to  recover  possession  of  certain  land  of 
which  the  appellant  had  been  in  occupation  for  some  considerable 
time.  Having  been  successful  in  that  action,  they  then  brought 
an  action  of  trespass  for  mesne  profits  against  the  appellant,  in 
respect  of  the  period  during  which  he  had  been  in  possession. 
The  declaration  began  in  the  ordinary  form  of  trespass  quare 
clausum  fregit,  and  went  on  to  allege  that  the  defendant  ejected 
the  plaintiffs  from  the  land  and  kept  them  ejected  for  a  long  time, 
and  during  that  time  received  to  his  own  use  all  the  issues  and 
profits  and  the  beneficial  use  and  occupation  of  the  land,  whereby 
the  plaintiffs  during  that  time  were  deprived  of  the  issues  and  ' 
profits,  &€.,  and  were  prevented  from  letting  the  land  and  incurred 
great  expense  in  bringing  an  action  to  recover  possession  and  in 
recovering  possession,  and  claimed  £3,000. 

The  defendant  in  his  second  plea,  which  was  founded  upon  sec. 
2  of  the  Limitation  of  Actions  for  Trespass  Act,  47  Vict.  No.  71, 
and  is  the  only  one  material  to  this  appeal,  alleged  that  the  cause 
of  action  sued  upon  did  not  accrue  within  one  year  of  the  action. 
To  this  plea  the  plaintiffs  replied  that  an  action  of  ejectment  had 
been  brought  against  the  defendant  in  respect  of  the  said  land 
and  that  the  defendant  disputed  the  plaintiffs  title,  and  judgment 
was  recovered  by  the  plaintiffs  in  the  action,  that  the  defendant 
gave  up  possession  only  by  force  of  that  judgment,  and  that  this 
action  was  brought  for  mesne  profits  consequent  to  the  recovery 
by  the  plaintiffs  in  ejectment  and  in  respect  of  no  other  claim  or 
damage. 

The  defendant  demurred  to  this  replication  on  the  grounds:  that 
it  was  no  answer  to  the  plea,  that  it  confessed  but  did  not  avoid 
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H.  C.  OF  A.  the  plea,  that  the  action  being  one  of  trespass  to  land  the  plea 

was  a  good  answer,   that  the   proceedings   in   ejectment  were 

BowTBLL     immaterial  to  this  defence,  and  that  the  plaintiffs  admitted  that 

Golds-      ^^^  defendant  did  not  by  his  defence  in  this  action  dispute  the 

BRouoH,     plaintiffs*    title  to  the  land,  and  that  the   allegation    that   he 

Ltd.        disputed  the  title  in  the  action  of  ejectment  did  not  affect  his  right 

to  set  up  the  defence  pleaded  in  this  action. 

The  Full  Couri)  over-ruled  the  demurrer,  on  the  ground  that  the 
Act  47  Vict.  No.  7,  sec.  2,  did  not  extend  to  an  action  of  trespass 
for  mesne  profits :  GoLdshroughy  Mori  &  Co,  Ltd.  v.  BowteU  (1). 
From  this  decision  the  present  appeal  was  brought. 
Sec.  2  of  the  Act  47  Vict.  No.  7  is  set  out  in  the  judgment  of 
Origith  C.J. 

Hamilton  and  Delohery,  for  the  appellant.  This  is  an  action 
of  trespass  qtuire  claiisum  f regit,  the  damages  claimed  being  the 
rents  and  profits  of  which  the  plaintiffs  were  deprived  owing  to 
the  defendant's  alleged  wrongful  act.  Other  damages  might  have 
been  claimed  as  well  in  the  same  action  without  any  alteration  of 
form.  In  Stephen's  Co7nmentarie8y  3rd  ed.,  Bk.  v.,  Ch.  ii.,  p.  685, 
under  the  head  of  "  Civil  injuries,"  this  action  is  called  trespass 
quare  clauaum  fregit  to  recover  mesne  profits.  BidleVy  Nisi 
Prius,  7th  ed.,  pp.  87,  88,  speaks  of  it  as  trespass  after  ejectment 
to  which  the  Statute  of  Limitations,  21  Jac.  I.  c.  16,  sec.  3,  may 
be  pleaded.  [They  referred  also  to  Darby  and  Bosanquet's 
Statutes  of  Limitations,  p.  4,  and  to  Roscoes  Nisi  Prius  Evidence, 
16th  ed.,  pp.  931, 943.]  Having  recovered  possession  by  the  action 
in  ejectment,  the  plaintiffs,  by  virtue  of  the  doctrine  of  relation, 
are  entitled  to  treat  the  defendant  as  a  trespasser  during  the 
whole  period  of  the  defendant's  possession,  and  to  recover  damages 
in  this  form  of  action.  All  the  incidents  of  an  ordinary  action  of 
trespass  are  present.  The  nature  of  the  plaintiffs  re-entry  makes 
no  difference,  the  recovery  of  possession  is  the  essential;  and, 
once  possession  is  recovered,  the  owner  can  recover  damages  for 
past  trespass  in  just  the  same  way  as  if  he  had  been  in  possession 
all  along,  and  the  defendant  had  trespassed  on  his  possession: 
Litchfield  v.  Ready  (2).    The  action  is  within  the  class  of  actions 

(1)  (1905)  6  S.R.  (N.S.  W.),  461.  (2)  6  Exoh.,  939. 
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BROUOH, 

MORT  &  Co. 

Ltd. 


aimed  at  by  the  Limitation  of  Actions  for  Trespass  Act  1884.   No  H-  C.  of  a. 

words  ooald  be  more  general  than  those  of  the  title  of  the  Act. 

The  fact  that  the  plaintiffs'  title  was  disputed  in  the  action  of 

ejectment  is  immaterial.    Sec.  2  provides  that  the  Act  shall  apply 

to  all  actions  of  trespass  to  land  in  which  the  defendant  by  his 

defence,  i.e.,  in  that  action,  shall  not  dispute  title.     The  pleas  in 

this  case  raised  no  question  of  title.     The  enacting  words  being 

clearly  wide  enough  to  cover  this  case,  and  being  unambiguous, 

there  is  no  necessity  to.  look  at  the  preamble :  BeaVs  Ga/rdAnxil 

Rules  of  Interpretation,  p.  118.     Even  if  the  words  of  the  Act  go 

far  beyond  the  preamble,  their  meaning  cannot,  if  plain,  be  cut 

down  by  the  less  extensive  words  of  the  preamble :  Hughes  v. 

Chester  and  Holyhead  Railway  Co.  (1);  Keams  v.  The  Cord" 

voavaer's  Co.  (2). 

[O'Connor  J. — There  may  be  cases  where  the  words  as  they 
stand  are  plain  enough,  but,  when  you  come  to  apply  them  to  the 
subject  matter  with  which  they  deal,  difficulties  and  ambiguities 
appear.] 

When  the  words  plainly  cover  the  subject  matter  in  question 
the  Court  will  not  search  for  or  imagine  ambiguities :  Dean  and 
Chapter  of  York  v.  Middleburgh  (3)  ;  Powell  v.  Kempton  Park 
Racecourse  Co.  (4).  The  preamble  shows  only  the  motive  of  the 
legislature,  but  the  enacting  part  may  go  much  further  than  would 
have  been  expected  from  the  preamble :  Maxwell  on  Interpretation 
of  Statutes,  2nd  ed.,  p.  56.  In  Emanuel  v.  Constable  (5),  there  was 
a  difficulty  requiring  explanation  on  the  face  of  the  enactment. 
[They  referred  also  to  Oreig  v.  Bendeno  (6).] 

[Griffith  C.J. — Is  there  not  an  ambiguity  in  the  words  "  act 
of  trespass  "  in  sec.  2  ?] 

No,  every  moment  during  which  the  defendant  is  wrongfully 
on  the  land  is  a  trespass.  The  whole  period  of  the  continuing 
trespass  may  be  regarded  as  a  series  of  momentary  acts.  The 
words  of  the  Act  are  general  enough  to  include  continuing  as  well 
as  momentary  trespasses.  The  only  restriction  is  that  there 
must  be  no  dispute  as  to  title.     The  meaning  of  the  words  "  act 


(1)  31  LJ.,  Ch.,  97,  at  p.  100. 

(2)  6  C.B.  K.S.,  388,  at  p.  408. 

(3)  2  Y.  &  J.,  196,  at  p.  214. 


(4)  (1899)  A.O.,  143,  at  pp.  167, 185. 

(5)  3  Ru88.,  436. 

(6)  E.  6.  &  E.,  133. 
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H.  C.  Of  A.   of  trespass  "  must  not  be  restricted  because  they  are  in  the  singular 

number.     They  mean  all  acts  done  in  violation  of  the  possessory 

Bo'^L     rights  of  the  owner.     The  original  form  of  sec.  3  of  the  Act,  now 

Golds-      ^^  ^^^  ^^  ^^®  ComTTion  Law  Procedure  Act  1899,  shows  that  all 

BEouGH,     actions  of  trespass  to  land  were  intended     It  used  the  words 

MORT  &  Co. 

Ltd.  "  every  such  action  "  and  then  proceeded  to  use  words  which  have 
always  been  understood  to  apply  to  actions  to  recover  mesne 
profits,  as  well  as  to  actions  in  respect  of  isolated  acts  of  trespass. 
That  section,  which  was  obviously  intended  to  apply  to  the  same 
kinds  of  action  a^  sec.  2,  included  all  kinds,  and  therefore  the 
latter  section  cannot  be  restricted  to  one  cla^s. 

[Griffith  C.J. — The  precedents  given  by  the  authors  of  the 
best  known  text  books  on  pleadings  recognize  a  distinction 
between  specific  acts  of  trespass,  and  continuing  trespasses.  He 
referred  to  Chitty  on  Pleading,  6th  ed.,  vol.  ii.,  p.  847,  and  1 
Wms,  Saund,  27.] 

The  distinction  is  only  one  of  description.  Otherwise  the  Act 
would  not  cover  a  trespass  which  continued  for  several  days  only 
and  then  ceased.  After  recovery  of  possession  by  the  owner,  a 
trespass  which  ousts  him  is  on  the  same  footing  as  one  which 
does  not,  as  regards  the  right  to  recover  damages  in  respect  of  it 
[They  referred  to  Campbell  v.  Loader  (1);  Corny n*8  Digest, 
vol.  III.,  p.  498 ;  Stanyrumght  v.  Cosine  (2) ;  Mayne  on  Damages, 
7th  ed.,  p.  474 ;  Turner  v.  Cameron's  Coalbrook  Steam,  Coal  &c 
Co,  (3) ;  PilgHm  v.  Southampton  and  Dorchester  Railway  Co, 
(4) ;  Matthew  v.  Osboms  (5).] 

[Griffith  C. J.  referred  to  Wilkes  v.  Hungerford  Market  Co.  (6).] 

Even  if  the  preamble  may  be  looked  at,  it  throws  no  light  on 
the  suggested  ambiguity.  The  words  "  trifling  actions  between 
neighbours,"  would  not  lead  one  to  expect  a  section  like  sec.  3, 
dealing  with  actions  to  recover  up  to  £200.  The  enacting  part 
involves  a  complete  departure  from  the  intention  expressed  in  the 
preamble.  There  is  nothing  in  the  preamble  to  explain  the 
words  "  act  of  trespass "  in  sec.  2,  or  to  exclude  ax^tions  of 
trespass  for  mesne  profits  from   the  operation  of  that  section. 

(1)  34  L. J.,  Ex.,  60.  (4)  18  L.  J.C.P.,  330,  at  p.  3.32. 

(2)  Barnes,  456.  (5)  13  C.B.,  919. 

(3)  20  L.J.,  Ex.,  71.  (6)  2  Bing.  N.C.,  281,  at  p.  294. 
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Dr,  CvUen  K.C.  (with  him  Pitt),  for  the  respondents.  The  purpose 

of  the  Act  was  to  give  defendants,  who  have  not  forced  the  owner 

to  litigation  in  order  to  assert  his  title,  protection  against  old     Bowtbll 

claims.     It  should  not  be  construed  to  extend  to  cases  in  which      qolds- 

the  owner  has  been  driven  to  the  Courts,  unless  the  words  clearly  .,^^^^^^^» 

•^    MoRT  &  Co. 

demand  it.   It  could  not  have  been  intended  to  benefit  trespassers        Ltd. 
who  have  enjoyed  the  profits  of  the  lands  for  years.     The  refer- 
ence  is  to  trifling  and  long  past  trespasses. 

[Griffith   C.J. — I  think  the  Act  applies  to  all  actions  of 
trespass.     What  it  says  about  them  is  a  very  diflerent  matter.] 

The  words  of  the  Act  are  totally  inapplicable  to  actions  for  the 
recovery  o£  mesne  profits.  "  Act  of  trespass  "  can  only  refer  to 
isolated  a43ts,  not  conduct  resulting  in  total  deprivation  of  posses- 
sion. The  latter  constitutes  one  continuous  act,  not  a  series  of 
acta  The  distinction  between  the  two  classes  of  actions  is 
manifest.  The  continuing  act  only  becomes  a  trespass  by  relation 
back  from  the  date  of  recovery  of  possession.  Till  that  time  no 
action  will  lie  for  trespass.  Trespass  without  expulsion  of  the 
owner  is  actionable  immediately.  [He  referred  to  Mackatone'a 
Com/mentariea  (Kerr's  ed.,  1857),  pp.  206,  210,  214;  Ocean 
Accident  and  Guarantee  CinyorcUion  Ltd,  v.  Ilford  Gas  Co,  (1) ; 
Holmes  v.  Wilson  (2).]  The  construction  contended  for  by  the 
appellant  would  encourage  trespassers  to  hold  on  to  the  land  until 
ejected  by  process  of  law*  If  the  words  "  act  of  trespass  "  are 
open  to  either  construction  the  preamble  should  be  looked  at ;  that 
makes  it  clear  that  substantial  claims  like  that  of  the  appellants 
were  not  aimed  at  by  the  legislature.  Moreover,  the  plea  ought 
to  have  alleged  that  title  was  not  disputed,  and  should  have  been 
limited  to  the  claim  in  respect  of  mesne  profits.  The  replication 
is  in  effect  a  new  assignment,  alleging  that  the  plaintifis  are  not 
suing  for  damages  for  distinct  acts  of  trespass  to  which  the 
Statute  applies,  but  for  mesne  profits  after  recovery  in  ejectment. 
[He  referred  to  Roscoe's  Nisi  Prius  Evidence,  16th  ed.,  p.  945.] 
The  plea  compelled  the  plaintiffs  to  reply  the  recovery  in  eject- 
ment, and  so  put  the  plaintiffs  to  the  proof  of  their  title.  Without 
such  proof  the  mesne  profits  are  not  recoverable.  Sec.  2  contains 
general   and  indefinite   words.     These   may   be   cleared   up  by 

(I)  (1905)  2  K.B.,  493.  (2)  10  Ad.  &  E.,  503. 
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H.  C.  OF  A.  reference  to  the  preamble,  even  if  there  is  no  ambiguity  cm  tib^ 

^^^'       face  of  the  Act.    It  is  when  the  occasion  arises  for  applying 
BowTBLL     general  words  to  particular  facts  that  ambiguities  appear. 
Golds-      question,  then,  is  whether  they  are  to  be  construed  universally 
BBouoH,     in  a  restricted  sense ;  the  motive  of  the  legislature  then 
Ltd.        important,  and  the  preamble  may  be  looked  at  for  the  pnrpose 


discovering  what  that  was.     The  fact  that  the  words  of  the 
are  wide  enough  to  include  all  cases  is  not  conclusive  :  JSmam 
V.  Constable  (1);  SaZkeld  v.  Johnston  (2);  Lowe  v.  Darling  (I 
[O'Connor  J.  referred  to  Powell  v.  Kempton  Park  Raceeoum^ 

Co.  (4).] 

HaTYiilton,  in  reply.  If  the  plea  is  informal  the  Court  shoali 
allow  an  amendment. 

Salkeld  v.  Johnston  (5)  was  over-r*iled  (6) :  The  words  mvA 
be  read  in  their  ordinary  and  natural  sense  unless  it  appears  ob 
the  face  of  the  Act  that  they  could  not  be  applied  in  that  sensei 
The  argument  for  the  respondents  would  necessitate  reading  in 
some  such  word  as  "isolated"  or  "distinct."  The  argament<si; 
inconvenienti  is  not  to  be  lightly  adopted:  Birks  v.  Alliaon(J\ 
If  it  may  be  resorted  to  here  it  cuts  both  ways.  There  is  great 
hardship  in  making  a  man,  who  is  innocently  in  possession  cf 
land,  and  who  goes  out  immediately  on  finding  that  the  plaintiff 
is  the  owner,  pay  up  long  arrears  of  rents,  which  would  perhaps 
never  have  been  allowed  to  accumulate  but  for  the  owners 
tardiness  in  taking  action. 

December  22.  GRIFFITH  C.J.     In  this  casc  the  Court  is  called  upon  to  construe 

sec.  2  of  the  Act  47  Vict.  No.  7,  which  is  entitled  "  An  Act  to 
alter  the  law  respecting  remedies  for  trespass  to  land."  Sec.  2  is 
as  follows :  "  In  any  action  to  be  brought  in  respect  of  any  trespfts 
to  land  committed  after  the  passing  of  this  Act  the  plaintiff's  title 
to  or  possession  of  which  the  defendant  shall  not  by  his  defence 
have  disputed  the  plaintiff  shall  not  recover  any  damages  for  any 
act  of  trespass  committed  more  than  twelve  months  before  the 

(1)  3  Riiss.,  436.  (5)  1  Hare,  196. 

(2)  1  Hare,  196.  (6)  1  Mac.  &  G.,  242,  at  p.  265. 

(3)  (1905)  2  K.B.,  501.  (7)  13  C.B.N.S.,  12,  at  p.  23. 

(4)  (1899)  A.C.,  143. 
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action  shall  have  been  begun.     Provided  always  that  nothing  B-  ^-  ^^  ^^ 
hereinbefore  contained  shall  apply  to  any  plaintiff  who  at  the       ^^_^ 
time  when  such  act  of  trespass  was  committed  was  beyond  seas     Bowtkli. 
or  under  any  legal  disability."     The  present  action  is  an  action      golds- 
of  trespass  quare  clavsum  f regit  for  mesne  profits.    The  declara-  w^^^^i?^ 
tion  is  in  the  old  form,  alleging  that  the  defendant  broke  and        Ltd. 
entered  the  land  of  the  plaintiffs  and  ejected  the  plaintiffs  from  the    Griffith  o.j. 
possession  thereof,  and  kept  them  so  ejected  for  a  long  time,  and 
during  that  time  took  and  received  to  his  own  use  all  the  issues 
and  profits  and  the  beneficial  use  and  occupation  of  the  land ; 
whereby  the  plaintiffs  during  all  that  time  lost  and  were  deprived 
of  the  issues  and  profits  and  the  beneficial  use  and  occupation 
thereof,  and  so  on.     The  defendant  treats  sec.  2  of  the  Act  as  a 
Statute  of  Limitations,  and  pleads  that  the  cause  of  action  did  not 
accrue  within  twelve  months  before  the  suit,  and  the  plaintiffs 
reply  that  during  the  year  they  had  brought  an  action  for  eject- 
ment against  the  defendant,  and  the  defendant  defended  the  action 
and  disputed  the  plaintiffs'  title,   and   the  plaintiffs  recovered 
judgment  and  are  now  claiming  in  respect  of  the  mesne  profits  of 
which  they  were  deprived  in  consequence. 

The  defendant  contends  that  the  case  falls  within  the  plain 
words  of  the  section.  It  is  said  on  the  other  hand  that  this  plea 
is  not  a  good  plea  to  an  action  of  trespass  for  mesne  profits,  at  any 
rate  where  the  action  is  consequent  upon  a  recovery  in  ejectment. 
There  is  nothing  in  the  section  to  exclude  the  case  when  an  action 
for  ejectment  has  been  brought,  any  more  than  that  of  an  action 
for  mesne  profits.  It  is  said,  however,  that  the  intention  of 
the  legislature  is  to  be  discovered  from  the  preamble.  That 
is  in  these  words :  "  Whereas  it  is  desirable  to  discourage  actions 
between  neighbours  for  trifling  and  long  past  trespasses  on  land 
the  title  to  which  is  not  in  dispute."  I  entirely  accept  the  principle 
contended  for  by  Mr.  Hamilton  that,  where  the  words  of  a  Statute 
are  plain  and  clear,  their  meaning  cannot  be  cut  down  by  reference 
to  the  preamble.  But,  if  the  words  are  uncertain  as  applied  to 
the  subject  matter,  and  may  bear  more  than  one  meaning,  then 
you  may,  in  a  proper  case,  refer  to  the  preamble  to  ascertain  what 
was  the  occasion  for  the  alteration  of  the  law.  Let  us  then  look  at 
sec.  2  in  order  to  see  whether  there  is  any  ambiguity.     The  first 
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H.  C.  OF  A.   thing  to  be  remarked  is  that  it  is  very  doubtful   whether  the 

^^\       Statute  is  in  the  nature  of  a  Statute  of  Limitations  at  alL    Oae 

BowTKLL     would  think,  on  first  reading  it,  that  it  was  not  an  Act  for  tk 

Golds-       limiting  of  the  time  for  the  bringing  of  actions,  but  for  layiag 

BRouGH.     down  a  rule  as  to  the  measure  of  damages  to  be  applied  at  tin 

I-TD.        trial  where  title  is  not  in  dispute.     That  is  not  discovered 
Griffith  C.J.    ^^^  pleadings  are  completed.     That  would  be  a  singular  provi 

to  appear  in  a  Statute  of  Limitations.  Again,  the  ordinaiy  form  d 
such  Statutes,  and  there  are  many  of  them,  is  that  no  action  shafl 
be  brought  but  within  a  certain  time,  specifying  the  time.  Thai 
is  the  usual  form  with  slight  variations.  In  the  21  Jac.  L  c  Ifi, 
s.  3,  the  form  is  ''all  actions  .  .  .  shall  be  commenced  .  .  . 
within  six  years  next  after  the  cause  of  such  actions  or  suits,  and 
not  after."  In  the  3  &  4  Will.  IV.  c.  27,  s.  40,  it  is  "  no  actioB 
.  * .  .  shall  be  brought  .  .  .  but  within  twenty  years  nest 
after  "  the  cause  of  action  shall  have  accrued.  Nearly  always  the 
words  are  that  no  action  shall  be  brought  "but  within"  a  certain 
time.  Here  the  provision  is  not  in  the  ordinary  form,  but  the 
plaintiff's  right  to  recover  depends  not  upon  his  rights  at  the 
time  of  the  issue  of  the  writ,  but  on  the  conduct  of  the  defendant 
in  his  defence  to  the  action.  That  would  indeed  be  a  singular 
kind  of  Statute  of  Limitations,  and  it  becomes  more  singular  still 
if  applied  to  an  action  for  compensation  for  deprivation  of  the 
use  of  land.  According  to  the  contention  of  the  defendant  the 
plaintiffs*  right  to  recover  compensation  for  a  period  of  six  years, 
or  the  question  whether  they  should  get  compensation  for  six 
years  or  for  one,  depends  upon  the  circumstance  whether  die 
defendant  does  or  does  not  deny  the  plaintiffs'  title.  That  is  a 
singular  provision  for  the  legislature  to  have  made. 

These  considerations  are  sufficient  to  suggest  a  difficulty,  that 
is  to  say,  a  doubt  whether  the  Statute  is  to  be  taken  as  a  Statute  of 
Limitations  or  a  Statute  laying  down  a  measure  of  damages  to 
be  applied  at  the  trial.  From  that  point  of  view,  again,  the 
question  arises  what  is  the  meaning  of  the  words  "  act  of  tres- 
pass." In  the  Statute  of  James  I.,  the  words  are  "all  actions  shall 
be  commenced  within"  such  and  such  a  time  next  after  the  "cause 
of  such  actions  or  suits,  and  not  after."  It  appears  then  upon  the 
mere  construction  of  the  words  that  there  is  some  doubt  as  to 
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what  the  legislature  was  dealing  with.     The  preamble,  perhaps,   H-  C.  of  a. 
throws  some  light  on  the  subject,  but  very  little.     If  there  were       ^^^ 
no  other  light  but  what  is  to  be  gained  from  that,  I  should  find     Bowtkll 
it  very  difficult  to  come  to  any  definite  conclusion  at  all.     But,      q^lds- 
having  got  so  far,  having  found  that  the  ordinary  language  of  a  ^.*^''?^j 
Statute  of  Limitations  is  not  used,  we  may  infer  that  the  legisla-        Ltd. 
tare  used  the   words,  not  in   any  technical  sense,  but  in  their    q^^^.j 
oixlinary  and  common  acceptation.   I  think  there  can  be  no  doubt 
that  the  section  applies  to  all  actions  in  respect  of  trespass  to 
land  ;  and  there  is  no  doubt  that  an  action  of  trespass  for  mesne 
profits  by  a  person  who  is  wrongfully  ousted  from  land  and  has 
recovered  possession  of  it  is  an  action  technically  of  trespass  to 
land.     And  I  see  no  reason  why  the  section  should  not  apply, 
nor  why  it  should  depend  upon  whether  the  plaintiffs  recovered 
possession  by  an  action  of  ejectment  or  by  a  peaceable  re-entry. 
In  either  case  the  action   is  technically  one  of  trespass  g'lwire 
clauswni  f regit  and  the  plaintiffs  are  entitled  to  recover  the  mesne 
profits. 

Construing  the  section  by  the  ordinary  or  common  interpreta-  • 

tion  of  the  language  and  considering  the  history  of  the  action  of 
trespass  quare  clausuTn  jregit,  a  good  deal  of  light  is  thrown  on 
the  subject  by  the  earlier  authorities.  One  to  which  we  have  been 
referred  is  BuUer's  Nisi  Prixia,  From  that  it  appears  that  under 
the  old  form  of  pleading  the  practice  was  to  allege  a  trespass  to 
the  land,  and  to  go  on  and  say  that  the  defendant  continued  or 
kept  and  continued  the  same  acts.  In  more  modem  times  it  was 
usual  to  leave  out  the  word  "continued,"  and  to  say  **on  divers 
days  and  times."  A  distinction  was  drawn  in  the  old  authorities 
between  acts  in  their  nature  instantaneous,  and  acts  which  were  in 
their  nature  continuous,  such  as  wrongfully  retaining  possession  of 
property.  We  find  that  in  the  one  case  damages  could  only  be 
recovered  for  a  particular  act  done  once  and  for  all,  and  in  the 
other  for  a  continuous  wrongful  action  going  on  for  a  long  time. 
Later  on,  in  the  work  of  a  very  learned  writer,  Chitty  on  Pleading, 
5th  ed.,  vol  IL,  p.  847,  we  find  a  distinction  continually  drawTi 
between  continuing  trespasses  and  repeated  acts  of  trespass.  In 
the  note  on  page  847  he  says:  "Formerly  it  was  usual  to  declare 
with  a  continuandoy    •     .     .     but  now  it  is  more  usual  in  tres- 
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H.  C.  OF  A.  pass  to  land,  to  state,   '  that  the  defendant,  on   such  a  day,] 

^ •        in  such  a  year,  and  on  divers  other  days  and  times,  between, 

BowTKLL     day  and  the  day  of  exhibiting  of  this  bill,    .... 
Golds-      force  and  arms,  cfec,  committed  the  trespasses'  and  the  plaintiff  i 
BRouGH,     give  in  evidence  any  number  of  trespasses  committed  during 
Ltd.        specified  time.     If  only  one  day  be  mentioned,  the  plaintiff 
not  be  permitted  to  give  evidence  of  more  than  one  act  of  t 

and  where  the  trespasses  are   stated to  h«' 

been  committed  on  divers  days  and  times,  between  such  a 
and  such  a  day,  if  the  plaintiff  intend  to  give  evidence  of 
acts  of  trespass,  he  must  confine  himself  to  the  time  in  the  dec 
tion,  and  therefore  it  is  in  general  advisable,  in  trespass  to 
property,  to  lay  the  first  day  so  far  back  as  to  be  ce 
anterior  to  the  first  act  of  trespass ;  however,  as  the  precise  day 
not  material  in  trespass,  either  to  the  person,  personal,  or 
property,  the  plaintiff  may  succeed  upon  the  trial  as  to  any 
single  act  of  trespass,  though  committed  prior  to  the  time 
tioned  in  the  declaration."  It  was  important  to  lay  the  first  day 
far  back  as  to  be  certainly  anterior  to  the  first  act  of  ti*espass. 
that  learned  writer,  as  well  as  persons  dealing  with  the  subject 
later  times,  speaks  of  a  distinction  between  actions  of  trespass 
actions  of  trespass  for  mesne  profits.  Bearing  that  in  mind,  it  m 
be  admitted  that  there  are,  at  any  rate,  two  possible  meanings  d 
sec.  2.  One  construction  would  have  the  effect  of  providing  thai 
when  an  action  is  brought  in  respect  of  an  act  of  trespass  causiog 
immediate  loss  and  terminating  there  and  then,  if  the  plaindff 
does  not  complain  within  twelve  months,  and  the  defendant  does 
not  dispute  the  plaintiff's  title,  the  plaintiff  cannot  recover  dam- 
ages for  the  wrong.  That  is  a  sensible  sort  of  provision,  veij* 
much  like  the  provision  that  proceedings  for  assault  cannot  be 
brought  summarily  except  within  six  months  of  the  assault 
There  are  also  short  periods  of  limitation  provided  for  some  other 
forms  of  action,  for  instance,  trover  and  defamation.  The  other 
construction  would  result  in  this : — The  question  whether  a  man 
should  be  practically  deprived  of  compensation  for  the  loss  of  his 
land  would  depend  on  the  circumstance  whether  the  defendant 
when  sued,  chooses  or  does  not  choose  to  dispute  the  owner's  title. 
That  ambiguity  being  there,  and  it  being  necessary  to  say  what 
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the  legislature  intended,  I  think  we  can  arrive  at  a  solution  H.  C.  op  A. 
without  resorting  to  the  preamble,  and  we  may  properly  hold  that 

the  legislature  meant  to  deal  with  ithe  case  of  an  isolated  act  of  Bowtkll 

trespiiss,  and  did  not  intend  to  refer  to  an  action,  which  though  ^jolds- 

technically  called  trespass,  is  in  reality  an  action  to  recover  com-  , -®*^^^^?; 

pensation  for  deprivation  of  the  use  of  land.    The  preamble  con-  Ltd. 

firms  that  view,  although  it  would  not  be  in  itself  suflScient  to  q^^^^j, 
decide  the  matter. 

The  section,  therefore,  has  no  application  to  an  action  which, 
though  called  trespass,  is  in  reality  an  action  to  recover  compensa- 
tion for  the  use  of  land  of  which  the  plaintiff  was  wrongfully 
deprived  by  the  defendant.  Substantially,  therefore,  the  plaintiffs 
are  entitled  to  succeed  so  far  as  this  defence  is  concerned,  and  I  do 
not  see  what  the  replication  has  to  do  with  it.  It  alleges  that  the 
re-entry  arose  as  the  result  of  a  successful  action  of  ejectment.  I 
am  of  opinion  that  the  plea  is  bcul,  not  on  the  technical  ground 
that  it  does  not  appear  from  it  that  the  defendant  does  not  dispute 
the  plaintiffs'  title,  but  on  the  ground  that  the  declaration  claims 
damages  for  the  deprivation  of  the  use  of  the  land,  and  the  Statute 
does  not  afford  a  defence  to  such  a  claim. 

For  these  reasons  I  think  that  the  plaintiffs  are  entitled  to 
judgment  on  the  demurrer. 

Babton  J.  I  am  of  the  same  opinion,  and  think  that  the 
conclusion  to  which  the  Supreme  Court  came  is  supportable  and 
supported  by  the  subject  matter  of  the  enactment. 

As  BUs  Honor  the  Chief  Justice  has  pointed  out,  there  is 
some  degree  of  ambiguity  in  the  section,  partly  caused  by  the 
use  of  the  words  "  act  of  trespass."  In  the  case  of  Plunutead 
Board  of  Works  v.  Spachnan  (1),  Brett  M.R.  said :  "  When  the 
words  of  an  Act  of  Parliament,  being  read  in  their  ordinary 
meaning,  are  capable  of  an  interpretation  which  will  work  mani- 
fest injustice,  yet  if  it  is  possible  within  the  bounds  of  any 
grammatical  or  reasonable  construction  to  read  the  Act  so  that  it 
will  not  commit  a  manifest  injustice,  the  Court  ought  to  construe 
it  upon  the  assumption  that  the  legislature  did  not  intend,  by  the 

(1)  13Q.B.D.,  878,  at  p.  887. 
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H.  C.  OF  A.   words  that  it  has  used,  to  enact  that  which  will  peqietnie 
manifest  injustice." 

That  statement  wa^  made,  it  is  true,  in  the  course  of  a  dii 
ing  opinion  ;  and  in  the  House  of  Lords  the  judgment  from  wl 
the  Master  of  the  Bolls  dissented  was  affirmed,  on  the  ground 
a  manifest  injustice  did  not  arise  from  the  construction  put 
the  Act  by  the  Court  of  Appeal,  because  the  House  was  of  oj 
that  a  public  benefit  was  conferred,  before  which  any 
upon  individuals  must  give  way.     But  the   principle  stated 
the  passage  which  I  have  read  was  untouched  by  the  decision 
the  House  of  Lords,  and  this  test  is  one  proper  to  be  applied  to 
Act  of   Parliament  where  on  the  face  of  the  Act   there  is 
ambiguity   requiring  to   be  solved.     If  there  are  two  possft 
constructions,  one  working  a  manifest  injustice  and  the  other  m 
then  I  think  the  latter  construction  is  the  one  which  should 
adopted.     In  Palmer* a  Case  (1)  the  Court  said : — "  If  any  part 
an  Act  of  Parliament  is  penned  obscurely,  and  other  passages 
the  same  Act  will  elucidate  that  obscurity,  recourse  ought  to 
had  to  such  context  for  that  purpose."     Recourse  to  the  conU 
as  to  its  wording  does  not  help  us  much  here,  perhaps,  but 
being  had  to  the  whole  subject  matter,  it  seems  to  me  that  a i 
struction  can  be  avoided  which  would  work  injustice.     This 
is  not  one  of  mere  quarrels  between  neighbours,  relating  to  acoV 
for  long  past  wrongs  on  the  one  hand  and  vexatious  ajid  want 
attempts  to  set  up  title  on  the  other,  but  quite  a  different  class 
case,  where  mesne  profits  are  sued  for  after  recovery  in  ejectment 
that  is,  after  title  has  been  established,  and  where  on  thed( 
of  relation  damages  may  be  had  for  the  adverse  occupation 
the  entire  period  up  to  the  recovery  in  ejectment.    In  such  a 
it  could  scarcely  have  been  the  intention  of  Parliament  to  wot 
this  injustice,  that  the  defendant  being  a  manifest  wrongdoer 
the  action  being  no  mere  harassment  of  a  neighbour,  theconstniC'l 
tion  should  be  adopted  that  a  person  in  wrongful  occupation  should 
be  protected  from  having  to  disgorge  the  profits  which  he  should  | 
never  have  usurped. 


0V( 


O'Connor  J.     I  am  of  the  same  opinion.    It  has  been  coo-j 

(1)1  Leach  Cr.  Oa.,  352,  at  p.  355. 
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tended  in  this  case  that  an  ambiguity  must  appear  on  the  face    R-  C.  of  a. 


of  a  Statute  before  you  can  apply  the  rules  of  interpretation  ^ '^ 

relating  to  ambiguities.  In  one  sense  that  is  correct,  and  in  Bowtell 
another  sense  it  is  not.  You  frequently  find  an  Act  of  Parlia- 
ment perfectly  clear  on  the  face  of  it,  and  it  is  only  when  you  brouoh, 
apply  it  to  the  subject   matter  that   the  ambiguity   appears.        Ltd. 


V, 

Golds- 


That  ambiguity  arises  frequently  from  the  use  of  general  words. 
And  wherever  general   words   are  used   in  a   Statute   there   is 
always  a  liability  to  find  a  difficulty  in  applying  general  words 
to  the  particular  case.     It  is  often  doubtful  whether  the  legisla- 
ture used  the  words  in  the  general  unrestricted  sense,  or  in  a 
restricted  sense  with  reference  to  some  particular  subject  matter. 
In  Maoswell  on  Interpretation  of  Statutes,  3rd  ed.,  p.  28,  reference 
i8  made   to  this.      The  author  says :  "  General  words  admit  of 
indefinite  extension  or  restriction,  according  to  the   subject  to 
which   they  relate,  and  the  scope  and  object  in  contemplation. 
They  may  convey  faithfully  enough  all  that  was  intended,  and 
yet  comprise  also  much  that  was  not ;  or  be  so  restricted  in  mean- 
ing as  not  to  reach  all  the  cases  which  fall   within  the  real 
intention.     Even,  therefore,  where  there  is  no  indistinctness  or 
conflict  of  thought,  or  carelessness  of   expression  in   a  Statute, 
there  is  enough  in  the  vagueness  and  elasticity  inherent  in  langu- 
age to  account  for  the  difficulty  so  frequently  found  in  ascertaining 
the  meaning  of  an  enactment,  with  the  degree  of  accuracy  neces- 
sary for  determining  whether  a  particular  case  falls  within  it." 
The  extent  to  which  the  Courts  will  go  in  ascertaining  the  real 
intention  of  the  legislature  where  general  words  are  used,  and 
will,  if  the  object  and  purpose  of  the  Act  necessitates  restric- 
tion, restrict  them  accordingly,  is  referred  to  in  HardcasUe  on 
Interpretation  of  Statutes ,  3rd  ed.,  p.  193,  where  he  cites  from  a 
very  old  case,  StradLing  v.  Morgan  (1),  decided  in  1660: — "The 
judges  of  the  law,  in  all  times  past,  have  so  far  pursued  the  intent 
of  the  makers  of  Statutes,  that  they  have  expounded  Acts  which 
are  general  in  words  to  be  but  particular  where  the  intent  was 
particular  .     .     .   The  sages  of  the  law  heretofore  have  construed 
Statutes  quite  contrary  to  the  letter  in  some  appearance,   and 
those  Statutes  which  comprehend  all  things  in  the  letter  they  have 

(1)  Plowd.,  204. 
voi^  III.  33 
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H.  C.  OF  A.  expounded  to  extend  but  to  some  things,  and  those  which  gener- 
ally prohibit  all  people  from  doing  such  an  act  they  have  int^r- 
BowTKLL     preted  to  permit  some  people  to  do  it,  and  those  which  include 
Golds-       ®very  person  in  the  letter  they  have  adjudged  to  reach  to  some 
BROOCH,      persons  only,  which  expositions  have  always  been  founded  upon 
Ltd.        the  intent  of  the  legislature,  which  they  have  collected,  sometimes 
by  considering  the  cause  and  necessity  of  making  the  Act,  some- 
times by  comparing  one  part  of  the  Act  with  another,  and  some- 
times  by  foreign  circumstances,  so  that  they   have   ever  been 
guided  by  the  intent  of  the  legislature,  which  they  have  always 
taken  according  to  the  necessity  of  the  matter,  and  according  to 
that  which  is  consonant  to  reason  and  good  discretion." 

Now,  the  words  "  any  action  brought  in  respect  of  any  trespass 
to  land"  are  words  of  the  most  general  description,  and  the 
ambiguity  arises  at  once  when  we  seek  to  apply  them  to  an 
action  such  as  that  now  under  consideration.  Further  on  the 
words  used  are  "  any  trespass  to  land  committed  after  the  passing 
of  this  Act."  And  the  expression  is  used  later  on  "  any  act  of 
trespass  committed  more  than  twelve  months  before  the  action 
shall  have  been  begun."  According  to  the  strict  legal  sense  of 
the  word,  trespass  includes,  not  only  an  act  of  trespass  committed 
while  the  plaintiff  is  in  possession,  but  also  an  act  such  as  that 
involved  in  this  case,  where  an  act  peaceable  in  itself  and  not  at 
the  time  a  disturbance  of  the  plaintiflF's  possession  becomes  after- 
wards by  fiction  of  law  a  trespass.  In  both  cases  there  is  in  law  a 
trespass,  and  the  question  is  whether  it  is  the  latter  kind  of  trespass 
that  was  intended  to  be  included  in  the  terms  used  by  the  Act 

I  myself  do  not  get  much  light  from  the  preamble.  It  seems 
to  me,  if  one  may  speak  disrespectfully  of  an  Act  of  Parliament, 
a  foolish  sort  of  preamble,  apparently  founded  on  the  supposition 
that  it  is  only  between  neighbours  that  such  actions  for  trivial 
and  long  past  trespasses  are  likely  to  occur.  I  do  not  gather 
much  from  the  preamble  beyond  this,  that  it  is  intended  to  deal 
with  actions  for  trifling  and  long  past  trespasses,  in  cases  where 
title  is  not  in  dispute.  But  when  we  come  to.  inquire  into  the 
language  of  the  Act  itself,  one  question  which  arises  is  this : — 
Could  it  ever  have  been  intended  to  make  such  a  fundamental 
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alteration  in  the  law  affecting  rights  of  property  by  an  Act  of   H*  0.  of  A. 
this  kind  ? 

Before  this  Act  was  passed  a  person,  whose  land  was  occupied     bowtell 
wrongfully,  was  entitled  to  recover  mesne  profits  as  damages      qolds- 
for  the  occupation  for  a  period  of  six  years.     If  this  section  is  to  t.,^^^^?^ 
be  read  as  amending  the  law  of  limitation  of  actions  for  trespass        Ltd. 
generally,  then  in  all  cases  in  which  the  defendant  does  not  dispute     o'Connor  j. 
the  title,  perhaps  because  he  has  not  a  shadow  of  a  claim  to  the  land, 
he  escapes  w^ith  only  a  year's  damages  instead  of  six.     Whereas 
a  person  who  does  plead  title,   and  possibly  with  a  bond  fide 
excuse  for  so  doing,  comes  under  the  ordinary  law  of  limitations. 
Now,  the  circumstance  that  the  defendant  does  not  set  up  a  title 
in  himself  as  a  defence  to  the  action  seems  to  have  no  relation 
whatever  to  the  merits  or  to   the  rights  or  obligations  of  the 
parties  as  they  were  before  this  Act.   This  case,  though,  of  course, 
we  know  nothing  of  the  facts,  may  be  an  illustration  of  the  very 
difficulty.     The  defendant  may  have  been  wrongfully  in  posses- 
sion of  land  live  or  six  years,  and  may  have  put  the  owner  to 
all  kinds  of  trouble  and  expense,   necessitating  an   action  of 
ejectment,  before  possession  was  recovered,  and  may  then  come 
into  Court,  and,  when  he  cannot  do  anything  else,  admit  the 
plaintiff's  title ;  if  he  does  that,  then,  according  to  the  appellant's 
interpretation  of  the  Statute,only  a  year's  compensation  for  the  five 
or  six  years  occupation  can  be  recovered  from  him.    That  position 
involves  so  radical  an  alteration  in  the  rights  of  the  parties  under 
the  law  previously  in  existence,  that  one  is  driven  to  inquire 
whether  it  could  have  been  intended  to  use  the  words  "  act  of 
trespass "  in  so  general  a  sense  as  to  include  cases  of  this  kind. 
The  conclusion  to  which  I  am  driven,  then,  is  that  the  generality 
of  the  Act  must  be  restricted  so  as  to  carry  out  the  real  intention 
of  the  legislature.     The  Act  was  intended  to  apply  to  trespasses 
to  land  or  acts  of  trespass,  coTriTnitted  while  the  owner  of  the  land 
is  in  possession,  and  in  such  a  way  as  to  render  the  trespasser 
liable  to  an  action  for  damages,  and  was  not  intended  to  apply 
to  the  class  of  cases  in  which  an  action  is  brought  to  recover, 
not  damages  for  an  act  or  acts  of  trespass  committed  in  violation 
of  the  plaintiff's  possession,  but  to  recover  compensation  for  con- 
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H.  C.  OF  A.  tinued  unlawful  occupation  of  land  which  is  a  trespass  only  by 

^  fiction  of  law. 

BowTKLL  For  these  reasons  I  am  of  opinion  that  the  judgment  of  the 

Golds.  Supreme  Court  was  right,  and  the  appeal  should  be  dismissed 
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Appeal  dismissed  with  costs. 

Solicitor,  for  the  appellant,  J.  W.  Maund  for  J,  A,  Nathan. 
Solicitors,  for  the  respondents,  Minter,  Simpson  &  Go, 
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Act  1897  {Vict.)  {No.  1513),  »€C.  119— Insolvency  of  married  vfoman — Whether 
her  property  svbject  to  restraint  on  anticipation  vests  in  her  trustee  in  insolvency. 

The  effect  of  sec.  119  of  the  Insolvency  Act  1897  (Vict.)  is  that,  so  far  as  her 
property  is  concerned,  a  married  woman  is  ifi  the  same  position  as  she 
was  before  the  Act,  but,  so  far  as  she  is  personally  concerned,  she  is  subject 
to  all  the  provisions  of  that  Act  as  if  she  were  a/em«  sole. 

Therefore,  under  sec.  22  of  the  Married  Women's  Property  Act  1890, 
property  of  a  married  woman,  which  she  is  restrained  from  anticipating,  does 
not,  on  her  insolvency,  form  part  of  her  estate  divisible  among  her  creditors, 
notwithstanding  sec.  119  of  the  Insolvency  Act  1897. 

Decision  of  the  Full  Court  {In  re  Forster,  [1906]  V.L.R.,  182 ;  27  A.L.T., 
129),  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 
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The    estate   of   Annie  Forster,  a  married  woman,  was  com-   H-  C.  op  A. 

1906 

pulsorily  sequestrated  on  24th  August,  1905,  and  Edward  Herbert 
Shackell  was  appointed  trustee  thereof.     By   the   last  will   of     Forstkr 
Donald  McRae,  deceased,  father  of  Mrs.  Forster,  all  his  property,    shackell. 

subject  to  certain  bequests  and  annuities,  was  given  to  trustees  in        

trust  for  all  his  children  who,  being  sons,  should  attain  twenty- 
one,  or,  being  daughters,  should  attain  that  age  or  marry.  As  to 
the  share  of  each  daughter  it  was  directed  that  the  trustee  should 
pay  her  the  income  of  such  share  for  her  separate  use  independent 
of  any  husband,  but  so  that  she  should  not  have  power  to  deprive 
herself  thereof  by  sale,  mortgage,  charge,  or  otherwise,  by  way  of 
anticipation.  An  application  was  made  by  the  trustee  of  Mrs. 
Forster's  estate  for  a  declaration  that  she  was  entitled  to  receive 
from  Duncan  McGregor,  the  trustee  of  the  will  of  Donald  McRae, 
all  money  coming  to  Mrs.  Forster  under  such  will,  and  for  an  order 
for  the  payment  of  all  such  moneys  to  the  trustee  on  the  ground 
that  such  money  formed  part  of  the  estate  of  Mrs.  Forster. 
Alteraatively,  the  trustee  asked  for  a  declaration  that,  as  and 
when  they  should  become  due  and  payable  by  the  trustee  of  the 
said  will  to  Mrs.  Forster,  such  moneys  would  constitute  property 
of  Mrs.  Forster  to  which  she  would  become  entitled  after  the 
sequestration  of  her  estate  and  before  she  would  have  received 
her  certificate,  within  the  meaning  of  the  Insolvency  Acts,  and, 
consequentially  upon  such  declaration,  an  order  directing  the 
trustee  of  the  will,  as  and  when  such  moneys  should  become  due 
and  payable  to  Mrs.  Forster,  to  pay  them  to  the  trustee. 

The  Judge  of  the  Court  of  Insolvency  made  an  order  which  so 
far  as  is  material  was  as  follows : — "  This  Coui-t  doth  declare  that 
the  said  Edward  Herbert  Shackell  as  such  trustee  as  aforesaid  is 
entitled  to  receive  from  the  said  Duncan  McGregor  as  such 
'trustee  as  aforesaid  all  moneys  coming  to  the  said  insolvent  under 
the  said  will  as  and  when  the  same  become  due  and  payable. 
And  this  Court  doth  order  that  the  said  Duncan  McGregor  as 
such  trustee  as  aforesaid  do  pay  such  moneys  to  the  said  Edward 
Herbert  ShackeU  as  such  trustee  as  aforesaid  as  and  when  the 
same  become  due  and  payable." 

From  this  order  Mrs.  Forster  appealed  to  the  Full  Court,  which 
dismissed  the  appeal :  In  re  Forster  (1). 

(1)  (1906)  V.L.R.,  182;  27  AL.T.,  129. 
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Mrs.  Forster  now  appealed  to  the  High  Court. 

Mitchell  K.C.  (with  him  Hayes),  for  the  appellant.     Before 
Insolvency  Act  1897,  the  separate  property  of  a  married  woi 
which  she  was  restrained  from  anticipating  was  protected 
her  creditors  by  sec.  22  of  the  Married  Women's  Property 
1890.     Sec  119  of  the  former  Act  was  not  intended  to  over-iii 
sec.  22  of  the  latter  Act.    Its  object  was  to  get  rid  of  doubts  wl 
might  arise  under  sec.  4  (5)  of  the  Married  Women's  Property 
1890  as  to  what  was  the  separate  property  of  a  married  w< 
as  to  what  powers  the  trustee  had  over  a  married  woman,  or  as 
the  application  of  the  penal  provisions  of  the  insolvency  law  to 
married  woman.    A  limited  construction  should  be  put  on  s^ec  11 
because  sec.  22  of  the  Married  WoTnen's  Property  Act  1890  is 
specifically  repealed,  and  because,  if  the  section  is  not  limited, 
trustee  would  get  rights  over  property  which  the  married  w( 
herself  had  not.     A  provision  in  a  general  Act  will  not  be  read 
over-riding  a  provision  in  a  special  Act:  In  re  Smith's  JSstateil] 
Maxwell  on  Statutes,  4th  ed.,  p.  266.    As  to  the  effect  of  a  resti 
on  anticipation,  see  Bateman  v.  Faber  (2);  Brown  v.  DimbUby  {%] 
In  re  Wheeler's  Settlement  Ti^usts  {4});  Oxford  v.  Reid  (5).     [' 
also  referred  to  O'Keefe  v.  O'Donoghue  (6);  In  re  Hannah  Lyi 

(7)0 


Goldsmith  and  Starke,  for  the  respondent  Shackell.  The  obj 
of  a  restraint  on  anticipation  is,  not  to  prevent  a  woman's  credi 
getting  paid,  but  to  prevent  her  husband  getting  her  propert; 
Hood  Barrs  v.  Heriot  (8).  The  position  of  a  woman  has 
changed  in  late  years  that  there  is  no  reason  why  the  legislat 
should  not  alter  the  law  so  as  to  make  her  property,  which  she  i 
restrained  from  anticipating,  assets  for  the  payment  of  h&\ 
creditors.  A  married  w^oman's  property  is  none  the  less  he 
because  it  is  her  separate  property.  A  married  woman  was  firsi 
made  liable  to  the  insolvency  laws  by  the  Manned  Wonitni 
Property  Act  1870  (No.  384)  sec.  21,  and  under  that  section  it  wm 


(1)  35  Ch.  D.,  689. 

(2)  (1898)  1  Ch.,  144. 

(3)  (1904)  1  K.B..  28. 

(4)  (1899)  2  Ch.,  717. 


(5)  2-2Q.B.l).,548. 

(6)  21  V.L.R.,528. 

(7)  (1893)  2Q.B.,  113. 

(8)  (1896)  A.C.,  174. 
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held  in  Noyea  v.  Qlasaford  (1;  that  a  restraint  on  anticipation  was  H-  C.  op  a. 
aneffectual  to  protect  property  the  subject  of  the  restraint  from  a       v«^ 
married   woman's  creditors.      Then  in  the   Married   Wi/m&n'e     forstbr 
Property  Act  AmendmeTit  Act  1882  (No.  736)  was  enacted  sec.  6,    ga^cKBLL. 

which  is  ^bstantially  the  same  as  sec.  22  of  the  Act  of  1890.       

The  plain  effect  of  sec.  119  of  the  Insolvency  Act  1897  is  to  place 
the  law  in  the  same  state  as  it  was  when  Noyea  v.  Glassford  (1) 
was  decided.  There  is  no  public  policy  as  to  married  women  to 
which  this  interpretation  is  opposed.  The  eftect  is  to  substitute 
sec.  119  for  sec.  4  (5)  of  the  Married  Women's  Property  Act  1890, 
and  to  proceed  on  the  different  basis  of  treating  a  married  woman 
in  the  same  way  as  if  she  were  unmarried.  [They  also  referred 
to  Married  Women's  Property  Act  1884  (No.  1828);  Bankruptcy 
Act  1883  (England)  (46  &  47  Vict.,  c.  52)  sec.  152.] 

WinTiecke  for  the  respondent  Duncan  McGregor. 

Mitchell  K.C.  in  reply.     Sec.  119  of  the  Insolvency  Act  1897 

is  merely  an  addition  to  the  words  of  sec.  4  (6)  of  the  Married 

Women's  Property  Act  1890,  and  together  take  the  place  of  sec. 

21  of  the  Married  Women's  Property  Act  1870.     That  being  so, 

they  together  must  be  road  with  sec.  22  of  the  Married  Women's 

Property  Act  1890. 

Cur,  adv.  vult 

The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.  This  is  an  appeal  from  the  decision  of  the  Full 
Court  dismissing  an  appeal  from  the  Court  of  Insolvency  at 
Melbourne.  The  appellant  is  a  married  woman  and  an  insolvent. 
She  is  entitled  under  the  will  of  Donald  McBae  to  certain 
property  for  her  separate  use  with  a  restraint  on  anticipation.  A 
motion  was  made  in  the  Court  of  Insolvency  by  the  trustee  of 
her  insolvent  estate  for  a  declaration  that  as  such  trustee  he  was 
entitled  to  receive  from  the  trustee  of  the  will  of  Donald  McRae 
all  moneys  coming  to  the  insolvent  under  such  will,  or  for  an  order 
for  the  payment  of  all  such  moneys  to  him  as  trustee  of  the 
insolvent  estate,  on  the  ground  that  such  moneys  formed  part  of 

(1)  3  V.L.R.  (L.),  77. 
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1906 

^_   '        a  declaration  that,  as  and  when  they  should  become  due  and  pay- 

FoRSMB     able   by  the  trustee  of  the  will  to  the  insolvent,  such  moneys 

Shackell.    would  constitute  the  property  of  the  insolvent  to  which  she  would 

become  entitled  after  the  sequestration  of  her  estate  and  before 

she  would  have  received  her  certificate,  within  the  meaning  of 
the  Insolvency  Acts,  and,  consequentially  upon  such  declaration, 
an  order  directing  the  trustee  of  the  will,  as  and  when  such 
moneys  should  become  due  and  payable  to  the  insolvent,  to  pay 
them  to  the  trustee  in  insolvency.  The  Judge  of  the  Court  of 
Insolvency  made  an  order  in  the  first  alternative.  An  appeal 
to  the  Supreme  Court  from  that  order  was  dismissed.  The 
Court  thought  that  the  question  depended  entirely  upon  sec. 
119  of  the  Insolvency  Act  1897,  which  provides  that: — "  Every 
married  woman  shall  be  subject  to  all  the  provisions  of  and 
entitled  to  the  benefits  given  by  the  Insolvency  Acts  in  the 
same  way  as  if  she  were  a  feme  sole.*'  Counsel  for  the  appellant 
contended  that  her  rights  were  not  to  be  determined  by  sec.  119 
alone,  but  that  the  Court  must  have  regard  also  to  the  provisions 
of  the  Married  Women's  Property  Act  1890,  by  virtue  of  which 
alone  a  married  woman  could  have  property.  Sec.  4  (1)  of  the 
latter  Act  provides  that : — "  A  married  woman  shall  in  accordance 
with  the  provisions  of  this  Act  be  capable  of  acquiring  holding 
and  disposing  by  will  or  otherwise  of  any  real  or  personal 
property  as  her  separate  property,  in  the  same  manner  as  if  she 
were  a  feme  sole,  without  the  intervention  of  any  trustee." 
Sea  22  provides  that : — "  Nothing  in  this  Act  contained  shall 
.  .  .  .  interfere  with  or  render  inoperative  any  restriction 
against  anticipation  at  present  attached  or  to  be  hereafter  attached 
to  the  enjoyment  of  any  property  or  income  by  a  woman  under 
any  settlement  agreement  for  a  settlement  will  or  other  instru- 
ment." So  that  whatever  rights  a  married  woman  has  under  sec 
4  (1)  are  controlled  by  sec.  22,  and  she  has  none  except  subject 
to  the  provisions  of  that  section.  The  learned  Judges  of  the 
Supreme  Court,  however,  thought  that  the  general  effect  of  sea 
119  of  the  Insolvency  Act  1897  could  not  be  cut  down  by  any 
reference  to  the  Married  Women's  Property  Act  1890.  As 
reported  to  us.  Madden  C.J.  said  that  to  read  the  words  "  every 
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22  of  the  latter  Act  operative  to  restrict  the  generality  of  sec.        ^^^ 
119  would  be  against  every   rule   of   construction.     The   rules     Forstbr 
which  the  learned  Chief  Justice  had  in  mind  are  not  mentioned, 

■ 

but  the  only  relevant  rule*  which  occurs  to  me  is  generalia 
Bpecialibus  non  derogant  Certainly  the  construction  we  are 
asked  by  the  appellant  to  adopt  is  not  against  that  rule. 

It  is  necessary  to  refer  briefly  to  the  history  of  the  law.  At 
common  law  a  married  woman  could  not  hold  property  by  herself 
without  the  intervention  of  a  trustee,  and  if,  when  the  common 
law  governed  the  rights  of  a  married  woman,  sec.  119  of  the 
Jnaolvency  Act  1897  had  been  passed,  it  would  have  been  quite 
idle.  We  cannot,  therefore,  construe  sec.  119  by  itself.  We  must 
refer  to  some  other  Act  to  see  what  property  a  married  woman 
can  have,  and  in  order  to  ascertain  that,  we  must  go  to  the 
Married  Women's  Property  Act  1890.  Doing  so,  we  find  that 
a  married  woman  can  hold  property  as  if  she  were  a  feme  sole, 
fiat  that  is  subject  to  several  conditions,  one  of  them  being  that 

contained  in  sec.  22,  viz.,  that  the  restraint  on  anticipation  is 
maintained.  Without  calling  in  aid  sec.  4  of  the  Ma7*ried 
Women's  Property  Act  1890  the  trustee  in  insolvency  could  get 
nothing,  and  he  cannot  call  in  aid  that  section  and  at  the  same 
time  reject  sec.  22  of  the  same  Act.  It  seems  to  me  that,  apply- 
ing the  ordinary  rules  of  construction,  as  soon  as  you  follow  out 
the  claim  of  the  trustee  under  sec.  119  of  the  Insolvency  Act 
1897,  you  show  that  that  section  has  no  application  to  the  present 
case.     The  restraint  on  anticipation  is  in  no  way  affected  by  sec. 

4  of  the  Married  Women's  Property  Act  1890,  and  it  is  upon  that 
sec.  that  the  trustee  relies  to  show  that  the  appellant  has  property 
which  can  become  subject  to  the  insolvency  law.  It  is  said  that 
that  is  not  the  meaning  of  sec.  119  of  the  Insolvency  Act  1897. 
It  seems  to  me  the  necessary  construction,  whatever  the  legislature 
intended  to  do. 

But,  in  truth,  full  effect  can  be  given  to  sec.  119  without  adopt- 
ing the  construction  contended  for  by  the  respondent  Shackell. 
Under  sec.  4  (5)  of  the  Married  Women's  Property  Act  1890  a 
married  woman  was  subject  to  the  insolvency  law  only  in  respect 
of  her  separate  property.     How  far  she  was  liable  to  the  provisions 
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H.  C.  OF  A.   of  the  Insolvency  Acts  as  to  discovery,  and  to  various  penal 

provisions,  might  very  well  be  open  to  doubt,  and  the  legislature 

FoBSTER     might  have  thought  it  desirable  that  she  should  be  liable  to  all  the 

Shackell.    o^^®^  provisions  of   the  Insolvency   Acts.     So  far  as  regards 

property,  that  must,  of  course,  be  only  as  to  her  separate  property, 

because  she  cannot  have  any  other  property.  The  effect  of  eec. 
119,  then,  is  that,  so  far  as  her  separate  property  is  concerned,  a 
married  woman  is  in  the  same  position  as  before  sec.  119  was 
passed,  but,  so  far  as  she  is  personally  concerned,  a  married 
woman  is  subject  to  all  the  provisions  of  the  Insolvency  Acts  as 
if  she  were  a  fetne  sole.  That  construction  avoids  any  repugnancy 
between  the  two  Acts.  We  are  of  opinion  that  that  is  the  proper 
construction  of  sec.  119,  and  that  the  legislature  have  not  abolished 
restraint  on  anticipation  in  case  of  insolvency.  That  is  sufficient 
to  dispose  of  the  motion  in  the  Court  of  Insolvency  in  either 
branch  of  it.  The  property  in  question  is  not  property  of  which 
the  trustee  is  entitled  to  obtain  possession.  When  she  receives 
the  income  it  will,  of  course,  be  in  the  same  position  as  any  other 
property  she  gets  into  her  possession.  The  motion  had  no  founda- 
tion in  law,  and  should  have  been  dismissed. 

Appeal  allowed,    JudgToenta  appealed  from 
discha/rged.     Motion  disTniaaed. 

Solicitor,  for  appellant,  Oair. 

Solicitors,  for  respondents,  Brake ;  Pavey  Wilson  &  Cohen, 

B.  L 
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Respondent. 


THE  MAYOR  &c.   OF   THE   CITY   OF  ) 

^.^^  ^^-r.^^^^  }     ■    Appellants; 

MELBOURNE j 

Defendants, 

AND 

THE  ATTORNEY-GENERAL  FOR  THE 
STATE  OF  VICTORIA,  ON  THE 
RELATION  OF  THE  METRO- 
POLITAN GAS  CO 

Informant, 

ON  APPEAL  from  THE  SUPREME  COURT  OF 

VICTORIA. 

EUdric  Light  and  Power  Act  1896  {Vict.)  {No.  1413),  stcs.  13,  38,  89,  62— CAar^e   h.  C.  of  A. 
for  supply  of  electricity — Preference  —  Uniform  charge^ Alternative  rates —         1900. 
Option  given  to  coTisumer — **  Flat  rate  " — **  Maximum  demand  rate."  v— ..^^ 

Sec.  39  of  the  Electric  Light  and  Power  Act  1896  (Vict.)  la  directed  to  a  Melbourne, 

preference  between  persons  supplied  with  electricity,  and  under  it  the  charge  ^^^h  -«,  26, 

for  the  supply  of  electricity  may  be  uniform,  notwithstanding  that  there  are         _[ ' 

alternative  scales  of  charges,  under  one  of  which  the  price  for  every  unit  OriffithC.J., 

supplied  is  uniform,  while  under  another  a  larger  price  is  charged  for  a  O'Connor  JJ. 
specified  quantity  first  supplied  and  a  larger  price  for  the  remainder,  provided 
that  all  the  consumers  may  elect  on  which  scale  they  will  be  charged. 

Undertakers  under  the  Electric  Light  and  Power  Act  1896  had  two  scales 
under  which  they  charged  consumers  for  the  supply  of  electricity,  and  all  con- 
sumers had  the  option  of  which  rate  they  would  select.  Under  one  scale,  called 
the  "  flat  rate,'*  consumers  were  charged  for  the  actual  quantity  of  electricity 
supplied  at  the  uniform  rate  of  4jd.  per  unit.  Under  the  other  scale,  called  the 
"  maximum  supply  rate,"  consumers  were  charged  at  the  rate  of  7d.  per  unit 
as  to  such  portion  of  electricity  supplied  to  them  as  was  equal  to  a  consumption 
for  a  period  of  45  hours  per  calendar  month  at  the  highest  rate  of  consump- 
tion during  the  month,  and,  as  to  the  remainder  of  the  electricity  so  supplied 
during  the  month,  at  the  rate  of  2d.  per  unit. 

Held,  that  the  charges  were  lawful. 
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H.  C.  OF  A.  Decision  of  the  Full  Court,  The  Attorney -Oeneral^  on  the  relation  of  the 

1906.  Metropolitan  Gas  Co.  v.  The  Mayor  Ac,  of  the  City  of  Melhoumet   (1906) 

"— V— '  V.L.R.,  36;  27  A.L.T.,  116,  reversed. 

Mayor &c.  of  j'^g  Attorney-General,  on  the  relation  of  the  Metropolitan  Gas  Co.  v.  Tkt 

Melbourne 

,,^  Mayor  Ac.  of  the  City  of  MHhourne,  27  V.L.R.,  568;  23  A.L.T.,  123,  over- 

Attorney-  ruled. 

General  fiir 

THE  State  of  APPEAL  from  the  Supreme  Court  of  Victoria. 

Victoria. 

J *         In  an  information  by  the  Attorney-General  for  Victoria,  on  the 

relation  of  the  Metropolitan  Gas  Co.,  against  the  Mayor  &a  of  the 
City  of  Melbourne,  it  was  alleged  that  the  defendant  Corporation, 
being  undertakers  within  the  meaning  of  the  Electric  Light 
and  Power  Act  1896  (Vict.),  and  being  authorized  by  an  order  of 
the  Governor  in  Council  under  that  Act  to  supply  electricity  for 
any  public  or  private  purpose  within  their  municipal  area,  in  con- 
travention of  that  Act  charged  consumers  for  such  supply  at  rates 
which  were  not  uniform  throughout  the  municipal  area,  and  in 
such  a  manner  that  certain  companies  and  persons  were  being 
supplied  at  a  less  price  than  certain  other  companies  and  persons. 
An  injunction  was  claimed  restraining  the  defendants  from  con- 
tinuing to  charge  consumers  for  supplies  of  electricity  at  rates 
which  were  not  uniform  throughout  the  said  area.  It  was 
admitted  by  the  defendant  Corporation  that,  at  the  request  of  any 
consumer  they  were  willing  to  supply,  and  did  supply,  electricity, 
at  the  option  of  the  consumer,  either  on  a  system  (called  the  "  flat 
rate ")  whereby  the  quantity  used  was  charged  for  at  4id.  per 
unit,  or  on  a  system  (called  the  "  maximum  demand  rate  ")  whereby 
the  rate  of  7d.  per  unit  was  charged  for  such  portion  of  the  elec- 
tricity supplied  as  was  equal  to  a  consumption  for  a  period  of  45 
hours  per  calendar  month  at  the  highest  rate  of  consumption 
during  the  month,  and  the  rate  of  2d.  per  unit  was  charged  for 
the  remainder  of  the  electricity  supplied  during  the  month. 

From  the  evidence  it  appeared  that  certain  consumers,  who 
were  supplied  with  electricity  under  the  maximum  demand  rate, 
paid  as  low  as  2*8d.  per  unit  of  electricity  supplied,  others  2*9d, 
and  others  3d.  per  unit. 

The  action  having  been  referred  to  the  Full  Couit,  an  injunction 
was  granted  as  asked  (The  Attorney-General  c&c.  v.  The  Mayo-r 
(&c.  of  the  City  of  Melbourne  (1) ). 

(1)  (1906)V.L.R.,36;  27  A.L.T.,  116. 
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From  this  judgment  the  defendants  now  appealed  to  the  High  H-  C.  of  a. 

Court.  ^^' 

' — . — ' 

Mayor  &c.  of 
Isaacs  A.G.,  and  Bryant  for  the  appellants.     See.  39  of  the  Melbooene 

Electric  Light  and  Power  Act  1896  is  directed  only  to  a  prefer-    attorney- 

ence  between  individuals  supplied  with  electricity.     No  preference  t^Tk  State  of 

is  shown  if  all  persons  supplied  have  the  opportunity  of  availing     Victoria. 

themselves  of  the  rates  which  are  offered.     Where  there  is  a 

variation  of  the  charge  in  exact  proportion  to  the  variation  of  the 

service  there  is  no  preference.     See  Phippa  v.  London  and  Nm^th- 

Western.  Pailway    Co,    (1);    Denaby    Main    Colliery    Co.   v. 

Manchester,  She^eldand  Lincolnshire  Railway  Co.  (2) ;  London 

and  North-Western  Railway  Co.  v.  Everslted  (3) ;  Baxendalew 

Eastern  Counties  Railway  Co.  (4).      If  sec.  39  were  held  to 

mean  that  one  price  per  unit  must  be  charged  in  all  cases,  then' 

sec  38  would  be  useless. 

[They  also  referred  to  Railway  Clauses  Consolidation  A  at  1845 

(8  &  9  Vict.  c.  20),  sec.  90 ;  and  Canada  Sugar  Refining  Co.  v. 

Reg.  (5).] 

Mitcliell  K.C.,  and  Irvine  (with  them  Starke)  for  the  respondent. 
The  decision  in  The  Attorney -General  &c.  v.  The  Mayor  &c.  of  the 
City  of  Melbourne  (6)  is  correct.  Under  the  Metropolitan  Gas 
Company's  Act  1878  (No.  586)  the  Gas  Company  can  only  charge 
one  price  for  gas  whatever  amount  they  supply.  See  sees.  134, 
194, 199.  The  intention  is  that  undertakers  under  the  Electric 
Light  and  Power  Act  1896  should  be  in  a  similar  position  with 
respect  to  charging  for  electricity  as  that  in  which  the  Metro- 
politan Gas  Company  is  with  respect  to  charging  for  gas.  Sec,  52 
of  the  latter  Act  recognizes  that  only  one  price  per  unit  is  to  be 
charged  for  electricity.  The  cases  on  the  English  Act  are 
inapplicable,  because  the  words  "undue  preference"  are  there 
used  instead  of  "  preference." 

Isaacs  K.C.  in  reply.  Sec.  52  of  the  Electric  Light  and  Power 
Act  1896  only  applies  to  a  company,  and  therefore  does  not  apply 

(1)  (1892)  2  Q.B.,  22g.  (4)  4  C.B.N.S.,  63. 

(2)  11  App.  Cas.,  97.  (5)  (1893)  A.C.,  735,  at  p.  741. 

(3)  3  App.  Cas.,  1029.  '  (6)  27  V.L.R.,  568  ;  23  A.L.T.,  123. 
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H.  C.  OF  A.  to  the  defendant  corporation.     That  section  is  not  intendedi 

universally  control  the  previous  sections.     If  a  company 

Mayob&c.  OF  bring  itself  within  the  terms  of  that  section  by  reason  of 

Melbourkb  ^q^q  Qf  charging  for  electricity,  then  it  cannot  avail  itself  of  1 

ArroBNKY-   privilege  thereby  granted.     [He  also  referred  to  HtLsey  v. 
Gkneral  fob  ^  f^  "^  o  »-  ^ 

THE^ State  of  EUcb'ic  Supply  Corporation  (]) ;  Shiress  Will  on  Electric 

ICTORIA.  ^^^^    g^j    ^^^    PP      gg^    ^gg^    445.] 

Cur.  adv. 


Griffith  C.J.    This  is  an  appeal  from  a  decision  of  the 
Court  upon  questions  referred  for  their  opinion  after  atrial 
Madden  C.J.     The  form  of  proceeding  was  an  action  bi 
by  the  Attorney-General  on  the  relation  of  the  Metropolitan 
Co.  against  the  Mayor  &c.  of  the  City  of  Melbourne,  who 
undertakers  under  the  Electric  Light  and  Power  Act  V 
restrain  them  from  supplying  electricity  except  at  a  single 
rate  per  unit  of  electricity  supplied.     It  is  alleged  that  the 
poration  charges  two  rates,  one  called  a  "  flat  rate,"  under  wl 
a  uniform  charge  per  unit  of  electricity  supplied  is  made, 
another  called  a  "  maximum  demand  rate/'  under  which  the 
sumer  pays  a  certain  price  per  unit  for  a  quantity  of  elect 
ascertained  by  the  maximum  rate  of  consumption  during  a  s] 
period  in  each  month,  and  a  lesser  price  for  all  electricity  bej 
that  quantity.      This,  it  is  contended,  is  inconsistent  with 
express  provisions  of  the  Statute  under  which  the  Corportt 
acquired  the  right  to  supply  electricity. 

The  question  arises  upon  the  construction  of  sea  39  of 
Electric  Light  and  Power  Act  1896,  which  provides  that:—' 
undertakers  shall  not  in  making  any  agreements  for  a  supplj* 
electricity  show  any  preference  to  any  council  company  or 
and  the  charge  for  such  supply  shall  be  uniform  throughout 
area,  so  that  each  council  company  or  person  shall  be  supplied 
the  same  price  and  not  less  than  any  other  council  compftoy 
person,  but  such  price  shall  not  exceed  the  limits  of  price  im] 
by  or  in  pursuance  of  the  order  authorizing  them  to  snj 
electricity."     It  is  contended  by  the  informant  that  that  sect 
enacts  that  all  electricity  supplied  shall  be  charged  for  at  a  sii 

(1)  (1902)  1  Ch.,  411. 
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identical  price  for  every  unit  of  electricity  supplied.     The  de-   H-  C.  op  a. 

1906 

fendants  contend  to  the  contrary,  and  say  that   the   charge  is 

uniform  if  the  price  is  the  same  for  the  supply  of  electricity  under  mayor  &c.  of 

the  same  conditions.     The  learned  Judges  of  the  Supreme  Court  Melbourne 

did  not  express  any  independent  opinion  as  to  the  construction  of   Attorney- 

,  .  .  .       General  for 

the  section,  considering  themselves  bound  by  a  previous  decision  the  State  of 

of  the  Full  Court  in  an  action  between  the  same  parties  :  Attorney-       

OmerdL  v.  The  Mayor  etc-  of  Melbourne  (1).     That  case  had  been 

tried  before  Madden  C.J.,  and  he  had  accepted  the  contention  for 

the  Corporation.     On  appeal  to  the  Full  Court,  the  Court,  by  a 

majority   (Williams  J.   and   Hood    J.)   reversed    his    decision, 

aBeckett  J.  dissenting.    The  construction  put  upon  sec.  39  in  that 

case  was  to  the  effect  that  the  price  to  be  charged  was  a  single 

identical  price  per  unit  of  electricity  supplied.    The  contest  there 

was  whether  the  Corporation  was  justified  in  supplying  electricity 

for  lighting  purposes  at  a  different  price  from  that  charged  for 

electricity  supplied  for  motive  power.      That  was  the  opinion  of 

the  majority  of  the  Court.     ABeckett  J.,  who  dissented,  said  (2) : — 

"I  think  we  are  not  driven  to  this  construction,  and  that,  fairly 

read,  the  whole  section  is  an  enactment  against  preferences  only, 

and  does  not  operate  to  prohibit  different  charges  for  supplies  for 

different  purposes  or  at  different  hours  or  in  different  quantities.'' 

When  the  present  case  came  before  the  Full  Court,  they  thought 

themselves  bound  by  the  reasons  as  well  as  by  the  decision  in  the 

previous  case,  and,  without  expressing  any  opinion  of  their  own, 

followed  it*     Hodges  J.,  who  had  not  been  a  member  of  the  Court 

on  the  previous  occasion,  suggested  that  if  the  matter  had  been 

open  he  might  possibly  have  come  to  a  different  conclusion.     The 

matter  therefore  comes  before  us  with  the  opinion  of  two  Judges 

on  one  side  and  two  Judges  on  the  other,  and  a  fifth  Judge 

intimating  that  he  is  not  at  all  clear  that  the  decision  is  right. 

Before  criticising  the  language  of  sec.  39, 1  will  refer  to  one  or 

two  other  sections  of  the  Act.     The  Act  provides  that  municipal 

authorities,  companies  or  persons  desiring  to  supply  electricity 

are  to  apply  for  an  Order  in  Council.     That  Order  is  to  contain 

a  number   of  provisions  for  the  benefit  and  protection  of   the 

public.      Amongst   other   things   by   sec.   13    the    Order    may 

il)  27  V.L.R.,  568 ;  23  A.L.^.,  123.  (2)  27  V.L.R.,  568,  at  p.  579. 
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H.  C.  OF  A.  prescribe  conditions  as  to : — "  (a)  The  limits  within  which 

1906.        ^j^^  conditions  restrictions  and  liabilities  under  which  a  supply 
Mayor&c.  OF  electricity  is  to  be  compulsory  or  permissive."     The  Order  bi 
Melbourne  |^  made  with  reference  to  a  particular  area.     By  the  same 

Attornky-    13  the  Order  may  contain  conditions  as  to : — "  (d)  The  limit 
General  for  -        .     i       i  j.  oi  ,0^. 

THE  State  of  of  the  prices  to  be  charged  in  respect  of  the  supply  or  electTic 

ictoria.  ^  point  was  made  as  to  the  use  of  the  word  "  prices  "  instead 
Griffith  C.J.  »*  price "  in  that  sub-section.  The  next  section  to  which  I 
call  attention  is  sec.  38  which  provides  that: — ^"(1)  When 
supply  of  electricity  is  provided  in  any  part  of  an  area 
private  purposes,"  which  are  defined  in  sec  2 — then, "  except  in 
far  as  is  otherwise  provided  by  the  terms  of  the  order  authomi 
such  supply,  every  council  company  or  person  within  that 
of  the  area  shall  on  application  be  entitled  to  a  supply  on 
same  terms  on  which  any  other  council  company  or  perscm  i 
such  part  of  the  area  is  entitled  under  similar  circumstances  to 
corresponding  supply."  That  section,  it  will  be  observed,  « 
templates  that  the  terms  may  be  varied  by  the  Order  in  Co 
and  that  preference  may  be  allowed  if  the  Order  so  permits. 
section  also  applies  to  a  part  of  an  area,  and  the  obvious  intenti 
is  that  as  soon  as  the  undertakers  have  laid  their  mains  in 
particular  part  of  an  area — for  they  cannot  be  expected  to  lay 
them  all  over  the  area  at  once— all  persons  desiring  to 
supplied  with  electricity  are  to  be  treated  with  equality,  that  i 
to  say,  the  undertakers  cannot  say  to  one  person  "  we  will  snpj^fi 
you,"  and  to  another  "  we  will  not  supply  you."  The  seed 
prohibits  any  choice  by  the  undertakers  of  persons  to  be  supplied 
with  electricity.  \ 

The  word  "terms"  in  that  section  is  perhaps  ambiguws 
Under  a  similar  section  in  an  English  Act  Buckley  J.  held,  in  ^ 
Metropolitan  Electric  Supply  Go.  v.  Ginder  (3),  that  the  under- 1 
takers  were  not  prohibited  from  charging  different  rates  to  | 
different  persons  under  different  circumstances,  provided  that  \ 
the  conditions  of  supply  were  the  same  for  all  persons.  So  that 
for  a  large  quantity  or  for  a  fixed  period,  the  terms  might  be  i 
different  from  those  for  a  small  quantity  or  for  a  short  perioi  i 

(1)  (1901)  2  Ch.,  799. 
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Probably  the  same  construction  should  be  put  upon  sec.  38  if   H.  C.  of  A. 

no  intention  is  shown  elsewhere  in  the  Act  to  qualify  it.  ^ * 

Then  we  come  to  sec.  39.     Bearing  in  mind  that  sec.  38  pro-  matob  &c.  of 

hibits  the  undertakers  from  making  a  choice  of  the  persons  whom  ^^^lbournk 

they  will  supply,  and  provides  that  the  undertakers  must  ffive    Attorney. 
•^  rr  J »  r  &        Gknkral  for 

to  every  person  who  asks  them  a  supply  of  electricity  on  the  same  the  State  of 
terms  as  those  on  which  they  give  a  supply  to  others,  sec.  39  goes  ^^toria. 
on  to  provide  against  any  preference  as  between  persons  who  are  Griffith  o. j. 
actually  supplied.  It  contained  three  distinct  provisions.  The 
first  is : — "  The  undertakers  shall  not  in  making  any  agreements 
for  a  supply  of  electricity  show  any  preference  to  any  council 
company  or  person."  Stopping  there,  that  clearly  would  only 
prohibit  the  undertakers  from  charging  differential  prices  to  per- 
sons whom  they  had  agreed  to  supply,  and  whom  they  were  bound 
to  supply  under  the  previous  section.  The  next  provision  is  : — 
"  and  the  charge  for  such  supply  shall  be  uniform  throughout 
such  area" — that  is,  the  whole  area.  Those  words  suggest  at 
once  that  they  are  capable  of  two  meanings.  They  may  mean 
that  the  charge  shall  be  a  single  identical  price  per  unit  of 
electricity  supplied,  which  was  the  opinion  of  the  majority  of  the 
Full  Court  in  1901,  or  that  the  charge  shall  be  at  a  price  which 
is  uniform  for  a  supply  under  the  same  conditions  whether 
as  to  quality  or  otherwise.  I  pause  to  give  an  illustration.  We 
have  lately  had  some  discussion  about  the  charges  for  telephone 
services.  .  Suppose  that  there  was  a  fixed  minimum  price  of  £5 
per  annum,  and  that,  for  every  time  the  telephone  was  used 
beyond  800  times  in  a  year,  there  was  a  charge  of  so  much  for 
every  occasion  on  which  it  was  used.  That  in  ordinary  parlance 
would  be  called  a  uniform  charge  to  all  persons  for  the  service, 
not,  indeed,  for  every  use  of  the  telephone,  but  a  uniform  charge 
for  the  service.  Those  two  meanings  being  open,  we  must  read  on 
to  see  whether  there  is  any  context  to  show  in  which  sense  the 
legislature  intended  to  use  the  words.  The  section  continues  : — 
^  so  that  each  council  company  or  person  shall  be  supplied  at  the 
same  price  and  not  less  than  any  other  council  company  or  person," 
showing  that  what  the  legislature  had  in  mind  all  through  was 
a  comparison  as  between  persons,  that  is,  that  there  was  to  be 

nuiformity  of  price  as  between  persons,  and  not  as  between  units 
vol.  iit.  34 
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H.  C.  OF  A.  of  electricity  supplied.     The  words  "  so  that"  mean  that  the  pre- 
ceding words  are  to  be  interpreted  in  such  a  manner  as  to  secure 
Mavor  A.C.  OF  that  each  council  company  &c.  should  be  supplied.     Then  follow 
Melbourne  ^j^^  words : — "  but  such  price  shall  not  exceed  the  limits  of  price 
Attorn  BY-    imposed  by  or  in  pursuance  of  the  order  authorizing^  them  to 

Gkneral  for        a  •/  a  o. 

THE  State  of  supply  electricity."      The  only  word  which  it  seems  to  me  can 

*    suggest  any  serious  doubt  as  to  that  being  the  correct  interpreta- 

Grifflth  C.J.  tion  is  the  word  "  same  "  in  the  clause  "  so  that  each  council  com- 
pany or  person  shall  be  supplied  at  the  same  price."  If  the  section 
had  stopped  at  those  words,  it  might  be  argued  that  there  must 
not  be  a  different  price  under  different  conditions,  but  the  following 
words  "  so  that  each  council  company  or  person  "  &c  show  that 
the  comparison  is  between  persons  and  not  between  instalments 
of  supply.  That  construction  gives  full  effect  to  all  the  words  of 
the  section,  whereas  the  other  construction,  viz.,  that  the  charge 
for  the  supply  of  electricity  shall  be  at  a  single  identical  price  for 
every  unit  of  electricity  supplied,  makes  the  rest  of  the  section 
idla 

It  is  a  well-known  rule  of  construction  that  effect  is  to  be 
given,  if  possible,  to  every  word  the  legislature  has  used,  and  that 
it  is  not  assumed  that  the  legislature  ha^s  used  words  meaning 
nothing.  That  rule  alone,  we  think,  is  suflScient  to  determine  the 
meaning  of  the  word  "  liniform."  One  construction  gives  fuD 
effect  to  every  word,  the  other  gives  effect  to  only  a  few  of  the 
words  and  makes  the  rest  of  the  section  inoperative. 

That  being  the  construction  of  the  section  at  which  I  arrive  on 
its  language,  the  only  other  question  is  whether  there  is  anything 
else  in  the  Act  to  compel  the  Court  to  come  to  a  different  conclusioa 
The  only  section  referred  to  as  having  any  operation  adverse  to  it 
is  sec.  52,  which  provides  that  where  a  company  is  an  undertaker 
it  may  not  pay  dividends  at  a  greater  rate  than  10  per  cent  per 
annum,  with  a  proviso  that  "  whenever  throughout  any  half-year 
any  company  shall  charge  for  electricity  supplied  to  consumers  a 
less  price  than  the  maximum  charge  fixed  by  the  order  author- 
izing the  undertaking  such  company  may  increase  such  .  rate  of 
dividend  for  such  half-year  by  one-half  per  centum  on  the  paid 
up  capital  for  each  and  every  reduction  of  one  farthing  per  unit 
in  the  price  of  electricity."     It  is  said  that  that  assumes  that  the 
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charge  is  to  be  a  uniform  price  per  unit.     It  assumes  certainly  H.  C.  of  A. 
that  if  a  company,  one  of  the  three  classes  of  undertakers,  wishes 
to  take  advantage  of  that  proviso,  it  must  bring  itself  within  the  >tAYOR&c.  of 
proviso,  and  must  show  that  it  has  reduced  the  price  charged  by  ^>'-l^^^^'*= 
it  in  accordance  with  that  proviso.     Beyond  that  it  seems  to    Attornby- 

.  ^  "^  ,  f,  (jKNERALPOR 

me  to  do  nothing.     It  may  be  that  two  constructions  of  sec.  52  TifK  State  of 

are  open ;  one,  that  the  question  whether  the  company  has  made       

a  reduction  within  the  meaning  of  the  section  is  to  be  determined  «"fflth  c.j. 
by  the  average  price  per  unit  charged  by  the  company ;  the  other, 
that  the  maximum  price  per  unit  charged  for  the  smallest 
quantity  of  electricity  supplied  to  any  consumer  is  to  be  the  basis 
of  the  calculation.  Either  construction  is  open,  and  either  will 
give  complete  effect  to  the  section.  It  is  possible  for  a  company 
to  so  conduct  its  business  as  to  prevent  it  from  taking  advantage 
of  the  section.  But  the  section  does  not  seem  to  me  to  limit  the 
meaning  of  the  word  "  price  "  in  sec.  39. 

The  view  I  take  is  slightly  supported  by  the  use  of  the  word 
"prices"  in  sec.  13  (d),  suggesting  that  the  order  in  council  need 
not  fix  one  uniform  price  per  unit,  and  also  by  the  use  of  the 
words  "  limits  of  price "  in  sec.  29.  But  that  is,  perhaps,  only 
verbal  criticism. 

Upon  the  whole  I  think  the  construction  of  sec.  39  is  sufficiently 
clear.  It  is  addressed  to  a  preference  as  between  persons  supplied, 
and  does  not  prescribe  a  single  identical  price  per  unit. 

That  being  the  construction  of  the  section,  have  the  defendants 
violated  it  ?  They  offer  a  uniform  rate  of  so  much  per  unit 
supplied,  and  also  a  rate  under  which  they  charge  a  certain 
price  for  a  maximum  supply  for  45  hours  per  month,  and  a  lower 
price  afterwards.  If  they  claimed  the  right  to  choose  the  persons 
to  be  supplied  at  each  rate,  that  would  clearly  be  a  violation  of 
sec.  39.  But  they  offer  to  every  consumer  an  option  as  to  which 
of  the  two  rates  he  will  take.  It  is  impossible  to  say  that  in 
so  doing  they  are  exercising  a  preference.  I  am  therefore  of 
opinion  that  the  view  of  Madden  C.J.  and  dBeckett  J.  was  right, 
and  agreeing  with  them,  I  think  the  appeal  should  be  allowed 
and  the  action  dismissed. 

Barton  J.     I  am  of  the  same  opinion.    After  what  has  been 
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H.  C.  OF  A.  ga^i^j  J  (Jq  not  think  it  necessary  to  say  more  than  that,  having 

^^*        well  considered  the  judgment  of  aBeckett  J.  in  Attorney-General 

Mayor  &c.  OF  V.  Mayor  &c.  of  the  City  of  Melbou7*ne  (1),  I  reach  my  opinion 

KLBouRNE  j^^  vciy  much  the  same  reasoning  as  is  so  well  expressed  in 

Attorney-    ^j^^^   judgment.     I  am   of   opinion  that  that  iudffment  secures 
General  for  o      &  r  j      & 

THE  State  of  due  meaning  and  measure  to  both  sees.  38  and  39,  which  the 

\/  ICTORTA  — _ 

*    judgment  of  the  majority  of  the  Full  Court  in  the  present  case 

Barton  J.      f  j^jjg  ^  Jq     "jj^^  remarks  which  have  been  made  in  the  present 

appeal  upon  sec.  52,  which  does  not  appear  to  have  been  the 
subject  of  argument  in  the  Supreme  Court,  do  not  detract  from 
the  construction  which  I  think  should  be  placed  upon  sees.  38  and 
39.  The  construction  contended  for  by  the  appellants  would,  by 
reason  of  certain  machinery  provided  in  relation  to  dividends  in 
sec.  52,  tend  to  render  necessary  a  construction  of  sec.  39  which 
would  render  the  whole  of  sec.  38  nugatory,  and  would,  in  my 
judgment,  render  a  large  part  of  sec.  39  unnecessary  to  have 
been  enacted,  inasmuch  as  it  would  have  been  sufficient  to  enact 
that  there  should  be  one  uniform  price  per  unit,  no  matter  what 
volume  of  electricity  was  supplied  or  over  what  area.  It  is 
clear  to  me  that  is  not  the  meaning  of  the  Act.  Sees.  38  and 
39  have  each  their  definite  purpose.  One  relates  to  the  per- 
sons to  be  supplied  and  the  other  to  preference  between  the 
persons  actually  supplied.  We  cannot,  because  of  the  words  at 
the  end  of  sec.  52,  adopt  a  construction  which  would  render 
nugatory  the  whole  of  sec.  38  and  a  great  part  of  sec.  39.  It 
ma}^  be  that  in  sec.  52  the  legislature  has  had  its  eye  merely 
upon  one  system  of  charging,  but  that  does  not  debar  an  under- 
taker from  instituting  a  system  of  charges  which,  while  perfectly 
just  and  open  to  all,  is  none  the  less  a  uniform  system  because 
it  contains  rates  under  which  there  are  diiferent  prices  per  unit, 
but  each  of  which  gives  good  consideration  for  the  payment  of 
the  amount  charged. 

The  real  question  before  us,  xmder  sec.  52,  which  has  attained 
such  prominence,  is  whether  we  should  give  to  the  proviso  to  that 
section  a  force  which  would  cause  the  rejection  of  a  considerable 
portion  of  two  main  sections  of  the  Act  in  relation  to  rates  and 
prices,  or  whether,  on  the  other  hand,  we  should  say  with  regard 

(I)  27  V.L.R.,  568,  at  p.  571. 
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to  sec.  52  that,  although   it  provides  machinery  by  which  on   H.  C.  of  A. 

a  certain  reduction  of  price  a  larger  dividend  than  10  per  cent.       ^ '^ 

per  annum  may  be  paid,  it  is  open   to  a   company  which  is  mayor  &c.  of 
an  undertaker  not  to  take  advantage  of  that  section  if  it  choases  ^''^^^^^^ne 

not  to  do  so.     The  undertakers  may  consider  the  prices  fixed  by    Attorney- 

•^  JT  ./  General  for 

the  two  rates  m  this  case  to  be  such  that,  by  adopting  them,  they  the  State  of 

can  best  carry  out  the  undertaking  and  best  serve  the  interests       

of  their  customers.     I  do  not  think  it  necessary  to  add  anything      Banon  j. 
except  to  say   I  am  perfectly  satisfied  with  the  meaning  of  sec. 
39,  and  the  reasons  for  it,  given  by  aBeckett  J.  in  Attorney- 
General  v.  Mayor  &c.  of  tlte  City  of  Melbourne  (1). 

O'Connor  J.  I  concur  in  the  judgments  which  have  been 
delivered.  I  think  it  necessary  to  add  very  few  words.  It  must 
be  taken  that  the  legislature  intended  that  every  expression 
used  in  sees.  38  and  39  is  to  have  a  meaning ;  we  cannot  assume 
that  the  legislature  used  idle  words.  It  may  not  be  very  easy  to 
give  a  meaning  to  every  word  in  those  sections,  but  it  must  be  done 
as  far  as  possible.  I  see  no  difliculty  in  coming  to  the  conclusion 
arrived  at  by  dbBeckett  J.  in  the  case  mentioned  by  the  learned 
Chief  Justice  to-day.  Mr.  Justice  aBeckett' 8  judgment  in  that  case 
gives  full  meaning  to  every  word  of  those  two  sections. 

It  must  be  assumed  that,  in  giving  the  rights  included  in  sec. 
38  to  every  person  living  within  an  area  supplied  with  electricity, 
it  was  intended  by  the  legislature  that  the  right  to  a  supply  of 
electricity  was  to  be  in  respect  to  price  as  w^ell  as  in  respect  to 
other  terms  on  the  conditions  named  in  that  section.  "  Terms  " 
according  to  the  natural  meaning  of  the  word,  would  include 
"  price."  We  must  give  to  sec.  39  a  meaning  which  will  not  cut 
down  and  narrow  the  meaning  of  the  word  "  terms "  in  sec.  38 
so  as  to  exclude  its  application  to  price.  Sec.  39  supplies  in  itself, 
in  the  use  of  the  word  "  uniform,"  the  key  to  its  meaning.  If 
it  had  been  intended  merely  that  sec.  39  should  provide  that  each 
person  claiming  to  be  supplied  with  electricity  should  be  supplied 
at  the  same  price,  it  would  only  have  been  necessary  to  use  very 
few  words  to  express  that  idea.  The  section  has  gone  beyond 
that,  because  it  declares  that  "  the  charge  for  such  supply  shall  be 

(1)  27  V.L.R.,  568,  at  p.  571. 
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H.  C.  or  A.  uniform  throughout  such  area."    If  it  stopped  there  I  do  not  think 
there  would  be  any  difficulty  in  coming  to  the  conclusion  that  the 
Mayor&c.  OF  word  "uniform"  did  not  mean  "identical"  but  meant  "equal  in 
M  KLBouRNE  f qhu,"  that  i^  to  say,  the  same  charge  under  the  same  circumstances. 
Attorney-    For  instance,  to  take  an  illustration,  if  half  a  dozen  persons  were 
THE  State  ok  supplied  with  articles  of  any  kind,  and  if  a  certain  price  were 
icTORiA.     ^.j^g^j^g^  fQj.  a^uy  quantity  less  than  a  ton  and  a  lower  price  for  a 
O'Connor  J.    quantity  greater  than  a  ton,  it  could  not  be  said  that  the  prices 
were  not  uniform.     The  prices  are  not  identical,  but,  as  between 
persons  supplied,  the  prices  are  uniform — there  is  uniform  oppor- 
tunity for  obtaining  the  goods  at  the  same  price.     Sec.  39  goes 
on  "  so  that  each  council  company  or  person  shall  be  supplied  at 
the  same  price  and  not  less  than  any  other  council  company  or 
person."     It  would  be  altogether  against  all  rules  of  construction 
to  construe  those  last  words  in  such  a  way  €us  to  alter  the  meaning 
of  the  word  "uniform."     It  is  intended  to  be  explained  by  the  later 
words  "so  that  each  council"  &c.     The  proper  way  to  regard  these 
later  words  is  as  an  expansion  and  explanation  of  the  word 
"uniform"  as  was  pointed  out  by  the  learned  Chief  Justice,  that 
is,  to  regard  as  the  main  question  under  consideration  in  sec.  39 
the  prohibition  of  preference  as  between  individuals  or  bodies 
supplied  with  electricity.     I  entirely  agree  with  the  explanation 
given  by  the  learned  Chief  Justice  of  the  latter  part  of  that 
section,  and  on  the  whole  I  concur  in  the  judgment  arrived  at  by 
him. 

Aiipeal  allowed,  Ji.tdgment  discharged. 
Judgment  /o?*  appellants  unth  cosfj^, 
including  costs  of  intei^ogatoines  and 
discove/)^.  Ref<pondent  to  p>ay  costs  of 
appeal. 

Solicitors,  for  appellant,  Malteson,  Stewart,  Stawell  cfc  Nan- 
JHvell,  Melbourne. 

Solicitor  for  respondent,  Herald,  Melbourne. 

B.  L 
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rrER Appellant; 

Plaintiff, 

AND 

E  BROKEN  HILL  PROPRIETARY  COM-  \  r^^pokdent. 

PANY  LTD j 

Defexdant, 

on  appeal  from  the  supreme  court  of  victoria. 

nuUUmoU  Law — Conflict  of  laws— Act  of  sovereignty — €frant  of  letters  poUent — 
Pattnt  graiUed  in  one  State  of  Commonwealth — Action  for  infringement  brought 
t»  another  State  of  Commonwealth'- Patents  Act  1899  {N,S,W.)  [No,  19  of        ^^ 

lSv9)«  «a 

MELBOURNE, 

The  grant  of  letters  patent  for  an  invention  is  a  grant  of  a  right  to  exclude  igo5 

ethers  from  manufacturing  or  using  the  particular  invention    within  the  2^ov.  23,  24. 

territory  of  the  State  under  whose  laws  it  is  granted,  and  the  title  to  the  right         

most  devolve,  as  in  the  case  of  land,  according  to  the  laws  of  that  State.  ^^^ 

^  ,  ,  .  .        *    t^  *  .,.      ^«^-  27, 28. 

The  grant  of  letters  patent  u  an  exercise  of  the  sovereign  power  of  the  i   o  grt 

Sute,  and  therefore,  as  in  the  case  of  title  to  land,  the  validity  of  the  grant  is         ' 

aoi  examinable  in  the  Courts  of  another  State,  except  in  cases  where  the  Orifflth  G.J., 

qoestion  of  that  validity  arises  merely  incidentally  in  an  action  otherwise  o'Connor  J  J. 

cognizable  by  the  Courts  of  that  other  State. 

The  circumstance  that  patent  rights  cannot  be  enforced  against  a  person 
vho  can  prove  that  the  invention  was  not  novel  does  not  exclude  the  operation 
of  the  above  rule. 

The  grant  of  letters  patent  is  within  the  powers  of  sovereignty  conferred 
upon  the  State  of  New  South  Wales  by  its  Constitution,  and  a  grant  of  such 
letters  under  the  Parents  Act  1899  (N.S.  W. )  is  an  exercise  of  such  powers. 

It  is  competent  for  the  Courts  of  one  State  to  inquire  as  to  the  limits  of  the 
ngfate  of  sovereignty  possessed  by  another  Stftte.  If  the  act  in  question 
pvports  to  be  done  within  those  limits,  the  case  is  in  principle  the  same  as 
one  of  Au  act  done  in  the  exercise  of  an  unlimited  sovereignty. 

An  sction  was  brought  in  Victoria  alleging  an  infringement  in  New  South 
Wales  by  the  defendants,  a  Victorian  Company  carrying  on  mining  operations 
in  New  South  Wales,  of  the  plaintiff's  New  South  Wales  patent,  and  claiming 
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H.  C.  OF  A.  au  injunction  and  damages.     The  defendant  by  ita  defence  alleged  t^ 

1906.  plaintiflfs  patent  was  invalid  on  various  grounds. 

'  ~^  Hdd^  that  the  plaintiff's  cause  of  action  was  not  justiciable  in  Victoria. 

PfVTTCR 

V.  Decision  of  the  Full  Court,  PoUtr  v.  The  Broken  ffill  Propriefarf  Co. 

Broken  Hill  ^iqqs)  V.L.R.,  612;  27  A.L.T.,  74,  affirmed. 
Proprietary 


Co.  Ltd. 


Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  was  brought  in  the  Supreme  Court  of  Victork 
Charles  Vincent  Potter  against  the  Broken  Hill  Proprietary 
Ltd.,  and  in  the  statement  of  claim  it  was  alleged  in  paragra] 
1  to  6  that  the  plaintiff  carried  on  business  in  Melbourne,  in 
State  of  Victoria,  where  he  was  resident  and  domiciled ;  that 
defendant  Company  was  duly  incorporated  and  registered 
Victoria  under  the  provisions  of  the  Companies  Acts,  and  that 
head  office  and  its  registered  office  under  these  Acts  were  sito&i 
in  Melbourne,  where  its  business  was  carried  on,  directed 
managed  by  a  board  of  directors  with  a  secretary  and 
officers  under  their  control ;  that  the  defendant  company  oi 
large  mines  at  Broken  Hill,  in  the  State  of  New  South  Wales, 
sulphide  ores  from  which  they  had  treated  by  methods  whk 
prior  to  their  use  of  the  plaintiff's  invention,  had  been  ineffecth 
to  extract  the  whole  of  the  valuable  metals  therein ;  that  di 
the  year  1901  the  plaintiff  had  discovered  a  new  and  impro^ 
process  for  the  extraction  or  separation  of  metals  from  snlphidd 
ores ;  and  that  on  29th  November,  1901,  the  plaintiff  had  duly] 
obtained  in  New  South  Wales  a  patent  for  his  invention,  being! 
Patent  No.  11,575.  In  paragraphs  7  and  8  it  was  alleged  tW 
after  the  plaintiff  had  obtained  such  patent,  the  defendant  com-: 
pany  alleged  that  its  manager,  G.  D.  Delprat,  had  invented  a  new 
and  improved  process  for  separating  the  metals  in  sulphide  orei^ 
from  the  crude  ores,  but  that  such  alleged  invention  wasreftDfj 

I 

the  plaintiff's  process  with  some  coloui-able  variations  consisting 
of  the  using  well  known  chemical  equivalents  so  as  to  make  the 
process  appear  different ;  and  that  Delprat,  acting  for  and  on 
behalf  of  the  defendant  company,  had  applied  for  in  New  Sootk 
Wales  a  patent  for  his  alleged  invention,  which,  although  opposed 
by  the  plaintiff,  was  granted,  the  officers  intimating  that,  is 
chemical  questions  were  involved,  the  matter  should  be  decided  bf 
an  action  in  the  Courts. 
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In  paragraph  9  it  was  then  alleged  that  "  the  defendant  com 
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pany  has  infringed,  and  will,  unless  restrained  by  an  injunction       ^ '^ 

of  this  Honourable  Court,  continue  to  infringe  the  said  patent,  of      Potter 
which  the  plaintiff  is  the  first  inventor,  granted  in  New  South  b^^okknHill 
Wales  as  aforesaid,  by  using  and  working  at  its  said  mine  the  Propribtary 
said  alleged  invention  referred  to  in  paragraphs  7  and  8  hereof."       

The  plaintiff  claimed : — 

"  A  declaration  that  the  process  referred  to  in  paragraph  7  and  8 
as  an  alleged  invention  of  the  said  Delprat,"  and  also  the  process 
referred  to  in  paragraph  11  as  another  alleged  invention  of  the 
said  Delprat,  is  each  of  them  an  infringement  of  the  plaintiff's 
patent  No.  11,575  in  the  State  of  New  South  Wales. 

"  An  injunction  to  restrain  the  defendant,  its  agents,  or  servants, 
from  infringing  the  said  patent  No.  11,575  in  the  State  of  New 
South  Wales  at  its  mines  at  Broken  Hill. 

"  An  account  of  all  profits  made  by  the  defendant  by  the  use  of 
the  said  processes  or  either  of  them,  the  alleged  inventions  of 
the  said  Delprat,  at  its  mines  at  Broken  Hill. 

"  £50,000  damages  for  infringement  of  the  New  Sputh  W^ales 
patent." 

There  w^ere  similar  claims  in  respect  of  an  alleged  infringement 
of  a  patent  granted  in  Victoria  to  the  plaintiff  for  the  same  inven- 
tion. 

By  its  defence  the  defendant  Company  denied  infringement  of 
the  plaintiff's  patents,  and  alleged  that  such  patents  were  invalid 
on  various  grounds.  By  paragraph  6  the  defendant  said : — "  It 
denies  each  and  every  allegation  contained  in  paragraph  9  of  the 
statement  of  claim,  and  it  will  contend  further  with  regard  to  such 
allegations  that  they  allege  no  cause  of  action  justiciable  in  this 
State,  and  that  such  alleged  cause  of  action  is  not  justiciable 
here." 

An  order  was  made,  on  the  application  of  the  plaintiff,  that  the 
points  of  law^  raised  by  paragraph  6  of  the  defence  should  be  set 
down  for  hearing  before  the  trial  of  the  action,  and  such  points 
were  subsequently  referred  to  the  Full  Court. 

The  Full  Court  held  (Hodges  and  Hood  JJ.,  aBechett  J.  dissent- 
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ing),  that  the  cause  of  action  was  not  justiciable  in  Victoria :  Potter 


*^-        V.  The  Broken  HiU  PropHektiy  Go  Ltd.  (1). 


Potter  From  this  decision  the  plaintiff  now  appealed   to  the  High 

Broken  Hill  Court. 

PROPRIKTARY 
UO.    r^TD. 

Higgins  K.C.  and  Mitciiell  K.C.,  {Purvea  K.C.,  with  them,)  for 

the  plaintiff  appellant.  An  action  will  lie  in  Victoria  for  an 
infringement  of  a  New  South  Wales  patent.  The  acticm  is 
primarily  an  equitable  one  for  an  injunction  and  accounta  The 
Courts  of  Chancery  were  never  hampered  by  local  venue.  An 
action  is  not  local  to  New  South  Wales  unless  it  is  local  a& 
between  different  parts  of  New  South  Wales  or  of  England.  At 
least  so  far  as  England  is  concerned,  an  cwjtion  for  infringement  of 
a  patent  is  transitory  and  the  venue  can  be  laid  in  any  countrj?^ : 
Welyater  on  Patenta,  p.  108  (note  a);  Webster 8  Patent  Repoiia, 
p.  214!  (n) ;  Cavieron  v.  07*ay  (2) ;  Hindmarch  on  Patents,  p.  655 
(n).  A  patent  is  incorporeal  personal  property :  Rafael  v.  Verelst 
(3);  Hindmarch  on  Patents,  p.  233.  In  Smelting  Company  of 
Australia  v.  Commissioners  of  Inland  Revenue  (4),  it  was  held 
that  a  New  South  Wales  patent  is  not  property  locally  situated 
out  of  the  United  Kingdom  within  the  meaning  of  the  Stamp  Act 
1891  (54  &  55  Vict.  c.  39).  In  the  same  way  it  was  held  in  MvUer 
<k  Co.'s  Margarine  Ltd,  v.  Commissioners  of  Inland  Revenue  (5), 
that  the  goodwill  of  a  business  is  personal  property.  The  decision 
in  British  South  Africa  Co,  v.  Companhia  de  Mogambique  (6) 
that  an  action  for  trespass  to  foreign  land  will  not  lie  in  England, 
is  based  on  the  ground  that  before  the  Judicature  Act  1883  the 
Courts  would  not  entertain  such  an  action,  and  that  that  Act 
made  no  change  in  that  respect.  The  reavson  the  Court  would 
not  entertain  such  an  action  was  the  impossibility  of  enforcing  a 
judgment.  So  an  action  to  enforce  a  rent  charge  on  foreign  land 
would  not  lie :  Whitaker  v.  Forbes  (7).  Such  an  action  being 
founded  on  privity  of  estate  is  local.  Those  difficulties  do  not 
arise  in  the  case  of  an  infringement  of  a  patent.     The  remedy  can 

(1)(  1905)  V.L.R., 612;  27  A.L.T.,74.  (5)  (1900)  1  Q.B.,  310;  (1901)  A.C.r 

(2)  6T.R.,  363.  217. 

(3)  2  VVm.  BL,  1055.  (6)  (1892)  2  Q.B.,  358  ;  (1893)  A.C., 

(4)  (1898)  2  Q.B.,  179;  (1897)  1  Q.B.,  602. 

175.  (7)  L.R.  10  C.P.,  583  ;  1  C.P.D.»  51, 
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be  enforced  against  the  defendant  in  person  and  his  property  in  ^'  C,  of  a. 
the  jurisdiction.      See  Loixl  Cranatown  v.  Johnston  (1);  Buenos 
Ayres  and  En^nada  Port  Railway  Co.  v.  Northern  Railway  Co,      pottbr 
of  Buenos  Ayrea  (2);  BulUn  and  Leake  on  Pleadings,  3rd  ed.,  p.  gj^^^g^,  j^^j 
2.    An  action  for  infringement  of  a  patent  is  a  personal  action,  Proprietary 

and  being  so  is  transitory.     In  R.  v.  Halifax  County  Court  Judge       - 

(3),  it  was  held  that,  for  the  purposes  of  the  English  County  Courts 
Act  1888  (51  &  52  Vict.  c.  43)  sec.  56,  an  action  for  infringement 
of  a  patent  was  a  personal  action,  but  that  a  patent  being  a 
franchise  the  County  Court  had  no  jurisdiction. 

[Griffith  C.J. — Are  not  all  franchises  local  to  the  State  ?] 

A  franchise  for  a  market  is  local.  But  a  patent  accompanies 
the  proprietor  of  it  and  is  his  personal  property. 

[Griffith  C.J. — Is  it  not  just  as  local  as  any  right  given  by  a 
Statute  ?] 

The  right  of  sole  making  and  vending  is  conlined  to  New  South 
Wales,  but  it  does  not  follow  that,  if  that  right  is  infringed,  the 
remedy  is  confined  to  New  South  Wales.  [On  this  point  counsel 
also  referred  to  Duder  v.  Amsterdamsch  Trustees  Kantooi'  (4) ; 
Livingston  v.  Jefferson  (5);  Thompson  v.  Mendelssohn  (6);  Maycyr 
(tc.  of  Berwick  v.  Ewart  (7) ;  R.  v.  Cowle  (8) ;  Phillips  v.  Eyre 

m ' 

It  is  contended  for  the  respondent  that  an  action  for  a  tort  will 
not  lie  in  Victoria  unless  the  very  Act  which  is  alleged  to  be  a  tort 
would,  if  committed  in  Victoria,  be  actionable  ;  that,  as  the  patent 
is  limited  to  the  territory  of  New  South  Wales,  an  act  which 
infringed  it  cannot  be  committed  in  Victoria ;  and  therefore  that 
no  action  will  lie  in  Victoria  for  infringement  of  a  New  South  Wales 
patent.  The  question  is  what  are  the  limits  in  English  law  within 
which  a  Court  of  Victoria  will  entertain  actions  for  wrongs  com- 
mitted outside  Victoria  ?  If  the  Courts  of  Victoria  enforce  liability 
for  wrongs  of  a  particular  sort  if  committed  in  Victoria — if  the 
enforcing  such  liability  is  not  contrary  to  the  policy  of  Victorian 
law — then  an  action  for  a  wrong  of  the-  same  kind  committed 

(1)  3  Vet.,  170,  fit  p.  182.  (5)  15  Fed.  Cas.,  660. 

(2)  2  Q.B.D.,  210.  (6)  23  Fed.  Cas.,  1061. 

(3)  (1891)  1  Q.B..  793  ;  (1891)  2  Q.B.,     (7)  2  Win.  Bl.,  1068. 

26.3.  (8)  2  Bur.,  834,  at  pp.  837,  859,  861. 

(4)  (1902)  2  Ch.,  132.  (9)  L.R.,  6  Q.B.,  1,  at  p.  28. 
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H.  C.  OF  A.  abroad  will  lie  in  Victoria.     In  The  "Halley"  (1),  the  ground  m 

^ '^       the  decision  was  that  the  English  law  does  not  and  will  d4 

PoTTKR      recognize  any  principle  by  which  a  man  will  be  held  liable  for 
BsoKEK  Hill  *^^  ^^  another  man  who  is  not  his  agent.   See  also  Fooies  Prlr^ 

Proprietary  International  Jurisprudence,  3rd.  ed.,  p.  387:  Madrazo  v.  Wi 
Co.  Ltd.  , .  7  t  •  r>i 

(2);  Santos  v.  Ilhage  (3).     In  America  the  Courts  go  further 

will    enforce    liability    for  a   tort    committed    outside    a    St4 
unless  the  defendant  shows  that  such  a  liability  is  forbidden 
public  policy  or  by  something  express  or  implied  in  the  laws 
the  State.    See  Minors  Conflict  of  Laws ,  pp.  9,  479;   Huntinrj 
V.  Attrill  (4);  Herrick  v.  Minneapolis  and  St,  Louis  Railway 
(5);  Dennick  v  Railroad  Co,  (6).     [Counsel  also  referred  to 
"M.  Moxham"  (7);  "Morrocco  Bound'*  Syndicate  LtcL  v.  Hai 
(8);  Connell  v.  NeiU  (9);  Moore  v.  MoodyviUe  Lands  and 
Mills  Co.  (10).] 


Isaacs  A.-G.,  CoUlluim  and  Ciissen,  for  the   respondent. 
patent  is  an  immoveable:  Steers  w  Rogers  (11).     A    grant  of 
patent  is  not  a  grant  of  property.   It  is  a  grant  exclusive  of  oti 
people,  and  can  only  relate  to  a  certain  area.     The  grant  must 
local  and  it  is  inconceivable  that  there  can  be  a  breach  of  it  i 
another  country  :  Bloomer  v.  McQueim  >i  (12);  Fuller  v.  Berrjf^ri  13ti 
The  right  to  use  a  patented  article  or  process  does  not  arise  (WB 
of  the  grant  of  the  patent,  but  merely  the  right  to  exclude  othei* 
from  using  it.     In  Patterson  v.  Kentxtcky  (14),  it  was  held  that  t| 
State  law  prohibiting  the  use  of  a  patented  article  is  not  in  dero- 
gation of  a  federal  grant  of  a  patent.     Being  a  power  to  exclude 
others  from  using,  a  patent  is  necessarily  local.     The  rule  as  to 
venue  relied  on  by  the  appellant  related  merely  to  procedure  and 
has  been  done  away  with,   and  the  localitj^  of  an  action  upon 
which  that  rule  depended  is  a  different  sort  of  locality  from  that 
which  attaches  to  a  patent  right.      The  former  merely  applied 
between  different  parts  of  England,  but  the  latter  applies  betwecD 


(1)  L.R.  2P.C.,  193. 

(2)  3B  &  Al.,353. 

(3)  6C.B.  N.S..  841. 

(4)  146  U.S.,  657.  at  p.  670. 

(5)  47  Am.  Rep.,  771. 

(6)  103  U.S.,  11. 

(7)  1  P.D.,  107. 


(8)  (1895)  1  Ch.,  534. 

(9)  7  N.S.W.  W.N..  e. 

(10)  26  V.L.R.,  226;  22  A.L.T.,T1 

(11)  (1893)  A.C.,  232. 

(12)  14  How.,  539,  at  p.  549. 

(13)  120  Fed.  Rep.,  274,  at  p.  i:^ 

(14)  97  U.S.,  501. 
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difierent  countries.   In  Badische  Anilin  Fabrik  v.  Basle  Chemical   H.  C.  of  a. 
Works  (1),  Lord  Hatsbui^  L.C.,  said  :  "  What  jurisdiction  have  ^ 

we  over  an  act  which  is  done  in  Switzerland  by  a  Swiss  subject,  Potter  • 
and  which,  in  all  that  is  done,  is  (it  cannot  be  doubted)  an  act  j^j^q^^n  Hill 
within  the  jurisdiction  of  the  Swiss  Courts,  if  there  were  any  Propkietary 

patent  law  applicable  to  it,  but  is  not  within  our  jurisdiction  at       

all  ? "  This  principle  of  locality  is  not  limited  to  land  which,  of 
course,  is  necessarily  local.  In  Doulson  v.  Mattheivs  (2)  the  test 
was  not  whether  the  action  was  as  to  land  but  whether  the  action 
was  local.  See  also  Stephen  oii  Pleading,  6th  ed.,  p.  224;  Stephen's 
CoinmeTitaHes,  10th  ed.,  vol.  iii.,  p.  888 ;  Smith's  Action  at  Law, 
8th  ed.,  p.  79 ;  Hindmarch  on  Patents,  pp.  409,  708 ;  Brooke's 
AbridgTuent, "  Scire  facias''  p.  189 ;  Minoi^'s  Conflict  of  Laws,  p. 
475.  The  question  is  not  whether  the  Court  can  give  a  remedy,  but 
whether  the  Court  can  try  the  action,  that  is,  whether  it  has  juris- 
diction :  British  Sowth  Africa  Co.  v.  Companhia  de  Mogainbique 
(3).  A  judgment  here  on  the  ground  that  the  patent  is  bad  could 
not  be  pleaded  as  res  judicata  in  New  South  Wales.  The  Court 
is  asked  to  restrain  the  doing  of  something  in  New  South  Wales : 
See  "  Morrocco  Bound  "  Syndicate  Ltd,  v.  Harris  (4).  As  to 
foreign  torts  two  questions  must  be  answered  in  the  affirmative 
in  order  that  the  plaintiff  may  succeed,  viz.,  (i.)  Taking  the 
foreign  law  as  a  fa.ct  would  the  act  complained  of  be  imlawf  ul  ?  (ii.) 
Taking  the  facts  and  applying  the  English  law  to  them,  would  the 
act  complained  of  be  unlawful  ?  Pollock  on  Tarts,  6th  ed.,  p.  200. 
The  very  act,  if  done  in  Victoria  must  be  unlawful.  An  act  in 
breach  of  a  New  South  Wales  patent  could  not  be  done  in  Victoria, 
It  is  not  sufficient  that  an  act  of  a  similar  character  in  relation  to 
a  Victorian  patent  would  be  unlawful  in  Victoria.  See  Dicey  s 
Govflict  of  Laws,  p.  659 ;  The  "  if.  Moxham  "  (5) ;  Carr  v.  Fracis 
Times  &  Co.  (6);  Machado  v.  Pontes  (7).  In  Huntington  v. 
AttriU  (8),  the  Judges  recognized  that  the  American  law  is  in 
conflict  with  the  English  law  on  this  point. 

[Counsel  also  referred  to  Jackson  v.  Spittall  (9) ;  Attoimey- 


(1)  (1898)  A.G.,  200,  at  p.  205. 

(2)  4T.R.,  503. 

(3)  (1893)  A.C.,  602,  at  p.  618. 

(4)  (1895)  1  Ch.,  534. 

(5)  IP.D.,  107. 


(6)  (1902)  A.C.,  176. 

(7)  (1897)2Q.B.,231. 

(8)  146  U.S.,  657,  at  p.  670. 

(9)  L.R.,  5C.P.,642. 
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General  v.  ChurcfJUU  (1) ;  Patents  Act  1899  (N.S.W.)  (No.  19^ 
1899),  sees.  17,19(3).]  ' 

Higgine  K.C.,  in  reply,  referred  to  Robiiieon  on  Pateutti 
508;  He88e  v.  Stevenson  (2);  //.  Harrison's  Digest,  5M 
Comyns  Digest,  "  Action,"  p.  270 ;  Shoe  Machinery  Co.  v.  CuM 
(3) ;  Godard  v.  Gray  (4).] 

The  matter  was,  at  the  desire  of  the  Court,  further  argued  ^ 
the  point  whether  the  Courts  of  one  State  can  inquire  into  dj 
propriety  or  validity  of  an  attempted  exercise  of  the  eovem§ 
power  of  another  State.  | 

\ 

MigginsK.C.,  and  Mitc}teUK.C  In  a  concrete  form  theque^iri 
is  whether  letters  patent  granted  in  New  South  Wales  caa  U 
impugned  in  Victoria  ?  The  grant  of  a  patent  right  in  ^e4 
South  Wales  is  not  an  exercise  of  the  prerogative,  but  is  a  grtd 
by  virtue  of  an  Act  of  Parliament.  It  is  not  a  grant  by  tli 
King  himself.  l 

[Griffith  C.J,— Can  it  not  be  attacked  by  scire  facias?]       i 

Na     But  under  the  law  of  New  South  Wales  the  grounds  ori 

which  a  patent  might  have  been  attacked  by  scire  facias  are  man 

grounds  for  seeking  a  revocation  and  defences  to  an  action  fa 

infringement:  Patents  Act  1899  (N.S.W.>  (No.  19  of  1899)  s«.l) 

(3).    Sofaraa  the  issuing  a  patent  is  within  the  competency  of  Net 

South  Wales  officials,  it  cannot  be  attacked  in  Victoria.    Bol  9 

far  as  the  letters  patent  carry  with  them,  by  virtue  of  the  lawflt 

New  South  Wales,  an  exception  to  the  operation  of  those  iettta, 

they  can  be  attacked  in  Victoria.    It  is  the  New  South  WalesAtf 

of  Parliament  which  enables  letters  patent  to  be  issued,  and  bf 

virtue  of  that  Act  and  of  the  letters  themselves  there  is  an  exprea 

^■xception  in  the  case  of  want  of  novelty,  &c.     The  form  of  lettm 

patent  in  Victoria  contains  the  same  exception :    See  Patents  Ad 

1890,  Seventh   Schedule.     If  a  patent  is  void  as  between  the 

Crown  and  the  patentee  it  is  void  also  as  between  the  pstenta 

and  other  persona:  Morgan  v.  Seavxird  (5);  Lawaon  on  PaUnU. 

(11  8M.  ft  W..  171. 
1-i)  3B,  *P..  5«5. 

(»)  (1X96)  1  Ch.,  108. 
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3rd  ed.,  p.  125.     The  defendant  company  does  not  impugn  the  H.  0.  of  a. 
grant  of  the  letters  patent,  but  it  attempts  to  show  that  the  grant 
contains  within  its  own  boundaries  an  exception  which  protects  it.      potter 
It  is  always  open  to  a  defendant  in  an  action  for  infringement  to  ^     .  "•  „^^^ 
show  that  the  condition  subject  to  which  the  patent  was  granted  Proprietary 
has  happened.     If  it  can  be  shown  that  the  grant  is  within  the       _! — 
statutory  powers  conferred  by  the  New  South  Wales  Act,  no  Court 
can  impugn  the  validity  of  the  grant.     Even  the  Court  of  New 
South  Wales  cannot  go  into  the  question  of  the  propriety  of  the 
grant,  but  it  can  go  into  the  question  whether  the  patentee  has 
brought  himself  within  the  condition  which  makes  the  exception 
to  the  grant.     There  is  an  ambiguity  in  the  word  "validity."     It 
may  be  admitted  that  the  grant  is  valid  to  the  extent  to  which  it 
goe&    The  Court  of  one  State  must  sec  who  is  the  sovereign  of 
another  State. 

[Griffith  C.J. — Must  not  the  Governor  of  an  Australian  State 
be  considered  as  representing  the  sovereignty  of  the  State?] 

No.  The  Governor  of  a  State  is  a  special  agent,  and  you  may 
in  the  Courts  of  another  State  inquire  whether  a  particular 
matter  is  within  the  special  agency.  The  principles  as  to  sovereign 
powers  are  inapplicable  to  a  Governor  with  special  powers.  The 
quotation  in  British  South  Africa  Co.  v.  CoTnpanhicc  de  Mogam- 
hique  (1),  from  Vattel,  is  incorrect.  For  "  the  right  of  granting 
property"  should  be  substituted  "the  right  of  granting  possessioTiy* 
which  is  a  very  different  thing.  The  continental  Courts  do  not 
go  so  far  as  the  British  and  American  Courts  in  inquiring  into 
foreign  title  to  land  :  See  Story's  Conflict  of  Laws,  p.  544.  The 
Courts  of  England  will  go  into  the  title  of  foreign  land  when  it 
is  incidental  to  some  other  matter.  Those  Courts  also  will 
inquire  what  the  foreign  power  has  really  done.  The  whole  test 
is  can  the  Court  make  its  judgment  effective :  Baron  de  Bode's 
Case  (2).  In  Nelson  v.  BridpaH  (3)  an  inquiry  was  ordered 
before  the  chief  clerk  as  to  the  title  to  land  in  Sicily.  See  also 
Massie  v.  Watts  (4) ;  Mead  v.  Met^tt  (5) ;  Mitchell  v.  Bunch  (6). 
The  reason  this  point  was  not  raised  on  the  previous  argument 


(1)  (1893)  A.C.,  602,  at  p.  623. 

(2)  8  Q.B.,  208,  at  p.  246. 

(3)  lOJur.,  871. 


(4)  6Craiich.,  148. 

(5)  2  Paige  Ch.,  N.Y.,  402. 

(6)  2  Paige  Ck,  N.Y.,  606. 
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H.  C.  OF  A.  was  that  the  question  for  decision  was,  assuming  that  the  plaintaffbi 

*        patent  is  valid,  can  the  question  of  infringement  be  tried  m 

Potter      Victoria  ?    If  it  cannot  be  it  must  be  because  the  patent  has 
Broken  Hill  'mysterious  effect  which  it  has  not  in  the  Courts  of  New 
Proprietary  Wales.     Whatever  may  be  pleaded  against  the  patent  in  X( 

J *     South   Wales   may  be   pleaded  in  Victoria :   Good  v.  Good  (1 

The  letters  patent  are  not  impugned  here.  It  is  one 
to  say  that  the  Crown  ought  not  to  have  s^nted  letters  pat 
and  it  is  another  to  say  that  the  meaning  of  the  grant  is 
the  patentee  shall  have  the  right  upon  a  condition, 
condition  has  attached  to  patents  ever  since  the  StcUute 
Monopolies  (21  Jac.  I.  c.  3).  A  grant  of  a  patent  under 
Patents  Act  1883  (46  &  47  Vict.  c.  57),  is  not  a  pren^ti 
grant.  The  order  for  letters  patent  is  made  by  the  ComptroUesi 
The  grant  does  not  purport  to  be  in  exercise  of  the  prerogai 
power  of  the  sovereign.  If  it  is  granted  by  the  Grovemor  i 
Council  it  is  not  by  virtue  of  his  commission  but  by  virtue  of 
Statute  law  of  New  South  Wales.  See  R.  v.  Ckirke  (2) ;  R 
HugJtes  (3).  [Counsel  also  referred  to  RohiTison  on  Patents, 
608 ;  Robertson  v.  Pichrell  (4) ;  Kynnaird  v.  Leslie  (5) ;  Hunti 
tan  V.  Attrill  (6);  Dicey  s  Conflict  of  Laws,  pp.  xliil,  235;  Ifer 
grave  v.  Puliclo  (7) ;  Cameron  v.  Kyte  (8) ;  Black's  Constitution^' 
2nd  ed.,  p.  56;  Railroad  Co.  v.  Oeorgm  (9);  Edmunds  on  Paieidsf}. 
1st  ed.,  p.  546;  Dill  v.  Murphy  (10);  Osborne  v.  Morgan  (ll)r 
Encyclopcedia  of  Laws  of  Ev gland,  vol.  x.,  p.  311;  Chitty  cm 
Prerogative,  p.  25 ;  Patents  Act  1890  (Vict.),  sees.  16,  73,]  ' 

Isaaxis  A.-G.  and  Ciissen,  (with  them  Coldham).  If  the  Stet»l 
acts,  it  is  immaterial  by  what  instruments  it  acts  so  far  as  other 
'  States  are  concerned.  There  is  no  higher  act  of  State  than  an 
Act  of  Parliament.  The  Statute  of  Monopolies  (21  Jac.  L  c.  3)^ 
is  only  a  statement  of  the  common  law,  and  enacted  that  the 
prerogative  should  be  exercised  under  certain  restrictions  The 
prerogative  passes  wherever  the  British  Dominions  extend.   A 

(1)  9  Jur.,  N.S.,  1335.  (7)  6  App.  Cas.,  Ul2. 

(2)  7  Moo.  P.C.C,  77,  at  p.  84.  (8)  3  BLnapp.,  332. 

(3)  L.R.  1  C.P.,  81.  (9)  98  U.S.,  359. 

(4)  109  U.S.,  608.  (10)  1  Moo.  P.C.C,  487. 

(5)  L.R.  1  C.P.,  389.  (11)  13  App.  Cas.,  227. 

(6)  (1893)  A.C.,  150. 
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grant  of  letters  patent  is  a  grant  by  the  Crown  through  the  legis-  H.  C.  op  A. 
lature :  Frost  on  Patents,  p.  288.  Under  the  New  South  Wales  Act,        *^^' 
letters  patent  are  issued  in  the  name  of  the  Governor,  that  is,  of      Potter 
the  Governor  in  Council,  and  he  does  not  sign  in  his  individual  bj^^ju^Jj  hill 
capacity.      They  are  headed   "  Letters   Patent "  showing  that  Propribtaby 

V/O.  .LjTDa 

the  grant  is  intended  to  be  a  regal  act.     In  In  re  Betts'  Patent       

(1),  it  was  held  that  the  grant  of  letters  is  an  act  of  State.  There 
is  no  distinction  between  New  South  Wales  and  France  so 
far  as  the  jurisdiction  of  Victorian  Courts  to  inquire  into 
an  act  of  State  is  concerned.  Within  the  scope  of  his  delegation, 
the  Governor  is  a  sovereign  power :  R.  v.  Burah  (2) ;  Rattigan*s 
Private  International  Law,  p.  174;  UnderhiU  v.  Hernandez 
(3).  The  Governor  of  New  South  Wales  assumes  to  act  law- 
fully; whether  he  is  so  acting  is  a  question  for  the  Courts 
of  that  State.  A  patent  is  equivalent  to  a  statutory  injunction : 
Steers  v.  Rogers  (4);  Boesch  v.  Ordff{5),  In  the  United  States, 
where  patents  are  granted  under  the  federal  law,  the  jurisdiction 
of  the  federal  Courts  is  exclusive;  Robinson  on  Patents,  3rd  vol., 
pp.  9,  703,  and  an  action  for  infringement  directly  affects  the 
monopoly :  Ibid,,  p.  16.  See  also  Gaines  v.  Fuentes  (6).  A  Court  of 
Equity  would  never  investigate  the  title  to  foreign  land  unleas 
there  was  a  contract  or  trust  in  reference  to  the  land  which  made 
the  question  of  title  incidental:  Lewin  on  Trusts,  11th  ed.,  p.  48. 
In  its  nature  a  patent  is  an  immoveable  just  as  much  as  land  is: 
Dcde  Tile  Manufacturing  Co.  v.  Hyatt  (7);  Teas  v.  Albright  (8). 
See  also  The  Municipal  Council  of  Sydney  v.  The  ComnwnweaUh 
(9).  A  right  under  a  patent  granted  in  a  State  is  only  enforcible 
in  that  State:  Danvbian  Sugat  Factories  v.  Commission^ers  of 
Inland  Revenue  (10).  See  also  Badische  Anilin  Fabi^ik  v.  Basle 
Chemical  Works  (11);  Gladstone  v.  Ottoman  Bank  (12).  An 
action  for  infringement  of  a  patent  is  an  action  for  trespass. 
Pollock  on  Torts,  7th  ed.,  p.  369,  the  essence  of  a  patent,  like  that 

(1)  1  Moo.  P.C.C.,(N.S.).49;  9  Jur.  (7)  125  U.S.,  46. 
N.S.,  137  ;  7  L.T.  N.S.,  677.  (8)  13  Fed.  Rep.,  406. 

(2)  3  App.  Cm.,  889.  (9)  1  C.L.R.,  208,  at  p.  231. 

(3)  65 Fed.  Rep.,  577;  168  U.S., 250.  (10)  (1901)  1  K.B.,  245,  at  259. 

(4)  (1893)    A.C.,     232,    per     Lord  (11)  (1898)  A.C.,  200,  at  p.  205,  per 
Her9chtU,  at  p.  235.                                        Lord  Halsbury,  L.C. 

(5)  133  U.S.,  697,  at  p.  702.  (12)  1  H.  ft  M.,  505. 

(6)  92  U.S.,  10. 
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H.  C.  OF  A,   Qf  other  franchises,  beine  its  exclusiveness,  and  trespass  is  the 

,^\       proper  remedy  for  the  disturbance  of  the  right.     Goodwill  also 

Potter      cannot  exist  apart  from  locality:  Inland  Revenue  Commiasioners^ 

Broken  Hill  ^-  -^^^^^  <^  (^o-^  Margarine  Ltd.  (1).    In  Hertzog  v.  Heyman  (2) 

P«o^»J^TARY  it  was  held  that  the  jurisdiction  of  a  State  Court  in  an  action 

upon  a  contract  is  not  precluded  by  the  fact  that  the  right  of  the 

plaintiff  to  succeed  depends  upon  the  construction  or  validity  of  a 
patent  Whether  the  grant  of  letters  patent  is  an  exercise  of  the 
prerogative  or  is  by  virtue  of  an  Act  of  the  Legislature  is  un- 
important. As  a  matter  of  law  it  is  an  exercise  of  the  prerogative, 
and  that  exercise  is  regulated  by  Act  of  Parliament.  Sec  24  of 
the  Patents  Act  1890  (Victoria)  does  not  exist  in  the  New  South 
Wales  Statute,  and  its  effect  is  merely  that  there  is  no  obligation 
on  the  Crown  to  grant  a  patent.  The  prerogative  exists  in  New 
South  Wales  just  as  it  does  in  England:  In  re  Bateman^a  Trwd 
(3);  Feather  v.  The  Queen  (4).  In  every  sense  the  grant  of  letters 
patent  is  an  act  of  sovereignty.  In  Doaa  v.  Secretary  of  State  for 
India  in  Council  (5),  it  was  held  that  a  debt  contracted  by  a 
sovereign  was  an  act  of  sovereignty  for  which  no  action  would 
lie.  The  allegation  that  the  appellant  makes  i&  that  the  respon- 
dent has  infringed  his  patent  by  using  a  process  for  which  the 
respondent  has  been  granted  a  patent.  The  Court  must  therefore 
decide  which  of  the  two  patents  is  valid,  and  in  deciding  that,  it 
must  decide  that  the  other  is  invalid. 

It  appears  to  have  been  assumed  from  the  beginning  that  the 
State  Courts  of  the  United  States  have  no  jurisdiction  as  to 
patents ;  that  as  to  matters  as  to  which  Congress  has  power  to 
legislate  it  has  power  to  give  exclusive  jurisdiction  to  the  Federal 
Courts,  and  that  it  has  given  that  jurisdiction  in  patent  matters. 
See  Walker  on  Patents,  p.  274;  Parsons  v.  Barnard  (6) ;  Kent's 
Commentaries,  vol.  I.,  p.  444 ;  18  Statutes  at  Large  (U.S.),  Part  3, 
c.  137.  The  validity  of  the  patent  is  involved  in  every  action  for  a 
patent :  Hindmarch  on  Patents,  p.  265.  The  New  South  Wales 
Statute  provides  a  complete  procedure  for  dealing  with  the 
validity  of  a  patent,  and  several  of  the  provisions  are  inapplicable 

(1)  (1901)  A.C.,  217.  at  p.  237.  (4)  6  B.  &  S.,  257. 

(2)  161  N.Y.  Rep.,  687.  (6)  L,R.  19  Eq.  509. 

(3)  L.R.  16  £q.,  355,  at  p.  361.  (6)  7  Johns  N.  Y.,  144. 
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to  an  action  in  Victoria.     For  instance,  there  may  be  a  petition   H-  C.  of  a. 

for  i-evocation,  or  the  Court  may  allow  a  disclaimer  during  the       ^ '^ 

course  of  the  case.    A  statutory  tort  must  be  taken  as  it  is  found,      Potter 
and  if  it  appears  that  the  intention  of  the  Statute  it  to  make  the  pj^oj^^^  yLujl 

enforcement  of  the  remedy  exclusive  of  the  Courts  of  other  States,  Proprietary 

.                             .                  .        -                              ^'o.  Ltd. 
then  a  foreign  State  will  not  entertain  an  action  for  that  tort.       

[Counsel  also  referred  to  Chitty  on  Prerogative,  p.  330;  Hind- 
Tnarch  on  Patents,  pp.  378,  666;  Dudley  v.  Mayhew  (1);  De  Witt 
V.  Elmira  Nobles  ManufactvA*ing  Co.  (2);  Minor's  Conflict  of 
Laws,  pp.  479,490;  Pollock  on  Torts,  7th  ed.,p.  113;  Liquidators 
of  Maritime  Bank  of  Canada  v.  Receiver  Genercd  of  New  Bruns- 
wick (3);  Rodd  v.  Municipality  of  Hamilton  (4). 

Higgins  K.C.,  in  reply.  The  defendant  by  its  defence  does 
not  allege  that  the  plaintiff's  letters  patent  ought  not  to  have 
been  granted.  It  alleges  that  by  virtue  of  the  Patents  Act  under 
which  the  letters  patent  were  granted  there  is  a  condition  which 
has  not  been  fulfilled.  So  far  from  the  letters  patent  being 
impeached,  if  the  plaintiff  failed  in  this  a>ction,  an  action  could  at 
once  be  brought  against  another  infringer.  The  grant  of  letters 
patent  is  not  an  act  of  state.  That  phrase  has  a  technical  mean- 
ing, and  is  applicable  only  to  an  act  done  as  between  a  foreigner 
and  one  of  His  Majesty's  subjects:  Stephen's  History  of  the 
Criminal  Law,  vol.  ii.,  pp.  61,  65 ;  Ah  Toy  v.  Musgrove  (5). 

[Griffith  C.J. — The  term  is  applicable  to  any  act  done  by  the 
State  in  the  execution  of  its  sovereign  power.] 

A  patent  is  a  personal  chattel,  and  is  not  an  "  immoveable  "  in 
the  technical  sense  which  is  limited  to  real  property.  It  is 
always  competent  for  a  British  Court  to  examine  into  the  validity 
of  an  Act  bearing  the  imprimatur  of  a  colony,  to  look  into  what 
has  been  expressed  on  the  face  of  a  judgment  or  an  Act  of  Parlia- 
ment of  that  colony,  and  see  whether  the  Act  exceeds  the  power : 
In  re  Watson  (6) ;  Ray  v.  M'Mackin  (7).  A  judgment  of  a  Court 
is  as  much  an  exercise  of  the  sovereign  power  as  is  the  granting  of 
letters  patent,  and  the  argument  of  the  respondent  must  go  to 

(1)  3  N.Y.    9.  223 

(2)  66  N.Y.,  459.  "  (6)  14  V.L.R.,  349  ;  10  A.L.T.,  60. 

(3)  (1892)  2  A.C.,  437,  at  p.  443.  (5)  9  A.  &  E..  731. 

(4)  14  N.S.W.  L.R.  (Eq.),  221,  at  p.  (7)  1  V.L.R.  (L.),  27-1. 
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H.  C.  OF  A.  the  extent  of  saying  that  a  judgment  of  one  State  is  not,  as  to  its 

validity,  examinable  in  another  State.     [Counsel  also  referred  to 

Potter      A ftoimey -General  v.   Brown  (1);   Black's  Constitutiomil  Lau\ 

Broken  Hill  ^^^  ®^'  P*  ^^^ '  Kent's  Gominentaries,  p.  474 ;  Gibson  v.  Wool- 

P^FmerrAKY  ward   (2);    Page    v.    Dickerson  (3);    Slemrmrs    Appeal    (4); 

Thompson  v.  Whitman  (5). 

Cur.  adv.  tndt. 

The  following  judgments  were  read  : — 

March  20.  GRIFFITH  C.J.  This  is  an  action  brought  in  the  Supreme  Court 
of  Victoria  by  the  appellant  against  the  respondent,  who  is  a 
company  incorporated  and  registered  in  Victoria,  for  (inter  alia) 
the  infringement  in  New  South  Wales  of  a  New  South  Wales 
patent.  The  respondent  by  its  defence  denies  the  novelty  and 
utility  of  the  alleged  invention  in  respect  of  which  the  patent 
was  granted.  It  also  denies  the  infringement.  The  defences 
of  want  of  novelty  and  want  of  utility  are,  of  course,  pleaded 
with  an  implied  reference  to  the  law  of  New  South  Wales,  of 
which  the  Courts  of  Victoria  are  required  to  take  cognizance,  and 
which  is  in  this  respect  the  same  as  that  of  England.  The  defence 
thus  raised  is  therefore,  in  substance,  that  the  New  South  Wales 
patent  is  invalid.  The  respondent  also  sets  up  that  the  alleged 
cause  of  action  for  infringement  is  not  justiciable  in  Victoria. 
This  latter  question  was  ordered  to  be  argued  before  the  Full 
Court.  The  points  argued  before  that  Court  were,  as  stated  by 
Hodges  J.,  (a)  That  the  Court  had  no  jurisdiction  over  the  cause 
of  action,  and,  (6)  That,  if  it  had  jurisdiction,  the  facts  disclose 
no  cause  of  action,  inasmuch  as  to  entitle  the  plaintiff  to  succeed 
he  must  show  not  only  that  the  act  was  wrongful  in  New  South 
Wales,  but  also  that  that  very  act,  if  it  had  been  done  in  Victoria, 
would  have  been  actionable.  The  learned  Judges  differed  in 
opinion.  Hodges  J.  thought  that  an  action  for  the  infringement 
of  a  patent  is  a  local  action  as  distinguished  from  a  transitory 
action,  since  a  violation  of  the  right  of  monopoly  claimed  could 
only  take  place  within  the  territory  where  the  monopoly  existed. 

(1)  2  S.C.R.  (N.S.W.),  30,  at  p.  37.  (4)  58  Pa.  St.,  155. 

(2)  8  Paige  Ch.,  N.Y.,  131.  (5)  18  Wall.,  467. 

(3)  9  Amer.  Rep.,  532. 
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Hood  J.  concurred  in  this  view,  and  held  also  that  the  action  failed   ^-  C.  of  A. 
on  the  ground  that  the  act  complained  of,  i.e.,  the  violation  of  a       v_^ 
New  South  Wales  monopoly,  would  not  have  been  unlawful  if  done      Pottkr 
in  Victoria.    aBeckett  J.  was  of  a  contrary  opinion  on  both  points,  broken  Hill 
After  the  appeal  had  been  argued  before  us  on  these  points,  we  PaopRiKTARY 

requested  further  argument  on  the  question  whether  it  is  competent       

for  the  Courts  of  a  State  to  examine  into  the  validity  of  an  act 
purporting  to  be  done  by  the  supreme  authority  of  another  State 
in  the  exercise  of  its  sovereign  or  quasi-sovereign  powers.  This 
question  assumes,  of  course,  that  the  grant  of  a  patent  is  such  an 
act  The  matter  has  been  very  fully  and  ably  argued,  and  we  are 
much  indebted  to  counsel  for  the  assistance  which  they  have 
given  us.  There  is  apparently  no  decision  either  of  the  English 
or  American  Ck)urts  directly  in  point,  and  the  question  must  be 
determined  on  principle. 

I  will  consider  first  what  is  the  nature  of  a  patent  for  an 
invention.  It  is  sometimes  described  as  incorporeal  personal 
property,  a  description  which  is  sufficiently  accurate  for  some 
purposes.  It  is,  no  doubt,  personal  property  as  distinguished  from 
real  property,  and  in  that  sense  it  may  be  described  as  a  chattel. 
In  Steers  v.  Rogers  (1),  Lord  HerscheU  L.C.,  said:  "What  is  the 
right  which  a  patentee  has  or  patentees  have?  It  has  been 
Bpoken  of  as  though  a  patent  were  a  chattel,  or  analogous  to  a 
chattel.  The  truth  is  that  letters  patent  do  not  give  the  patentee 
any  right  to  use  the  invention — they  do  not  confer  upon  him  a 
right  to  manufacture  according  to  his  invention.  That  is  a  right 
which  he  would  have  equally  effectually  if  there  were  no  letters 
patent  at  all;  only  in  that  case  all  the  world  would  equally  have 
the  right.  What  the  letters  patent  confer  is  the  right  to  exclude 
others  from  manufacturing  in  a  particular  way,  and  using  a 
particular  invention." 

The  same  doctrine  has  been  laid  down  in  the  Supreme  Court  of 
the  United  States.  "The  franchise  which  the  patent  grants  con- 
sists altogether  in  the  right  to  exclude  every  one  from  making, 
using  or  vending  the  thing  patented  without  the  permission  of 
the  patentee.  This  is  all  he  obtains  by  the  patent.  And  when 
he  sells  the  exclusive  privilege  of  making  or  vending  it  for  use  in 

(1)  (1893)  A.C.,  232,  at  p.  2.35. 
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H.  C.  OF  A.  a  particular  place,  the  purchaser  buys  a  portion  of  the  fniDdiia 
^_^       which  the  patent  confers.     He  obtains  a  share  in  the  monopoly 
Potter      ^^^  that  monopoly  is  derived  from,  and  exercised  under,  the  p» 
Broken  Hili  ^®^^^^^  ^^  ^^^  United  States."     (Per  Taney  C.J.,  in  Bloomer  t 
Proprietary  McQv^wan{\\ cited  by  the  Court  in  Boesch  v.  Graff (2)  ). 

J is  no  doubt,  also,  that  this  franchise  or  monopoly  has  no  effc 

operation  beyond  the  territory  of  the  State  under  whose  laws  iti 
granted  and  exercised.     In  this  respect  it  partakes  of  the  nature  i 
an  immoveable  as  distinguished  from  a  moveable.  It  is  trne  thati 
distinction  taken  between  moveables  and  immoveables  by  wni( 
on  international  law  has  never,  so  far  as  I  know,  been  expi 
applied  to  the  case  of  patent  rights.     Yet  there  can  be  no  doal 
that,  as  the  right  is  the  creation  of  the  State,  the  title  to  it  mx 
devolve,  as  in  the  case  of  land,  according  to  the  laws  imposed  \if 
the  State.    In  two  important  particulars,  therefore,  it  is  ana]( 
to  an  immoveable.     It  differs  from  an  immoveable  in  that  it 
neither  itself  visible  nor  appurtenant  to  any  particular  thing  tl 
is  visible  and  fixed  within  the  State.    It  may  perhaps  be  regardc 
as,  in  a  sense,  appurtenant  to  the  whole  territory. 

Such  then  being  the  nature  of  the  right,  how  is  it  created  ?    bt 
my  opinion  there  can  be  only  one  answer  to  this  question: — By  d» 
exercise  of  the   sovereign   power  of   the  State.     The  grant  rf 
monopolies  was  originally  regarded  as  an  exercise  of  the  BopI 
Prerogative.     In  England  this  exercise  of  the  sovereign  power  isi 
now  in  effect  (whether  it  is  or  is  not  in  form)  exclusively  regulated 
by   Statute.     And   in   New   South   Wales,  whether  the  Royal 
Prerogative   could   or   could  not   have   been   exercised   without; 
legislation,  the  power  of  creating  monopolies  is  now,  and  has  beea 
since  1852,  regulated  by  Statute.     Nor  can  there  be  any  doubl ; 
that  the  creation  of  such  a  monopoly  is  within  the  powers  d 
sovereignty  conferred  upon  the  State  of  New  South  Wales  by  its 
Constitution.     We  were  invited  to  hold  that,  since  the  Anstrali&n 
States  are  not  Sovereign  States  in  the  full  sense  of  the  terra,  i^ 
as  between  themselves  and   foreign  Powers,  their  soverei^tr 
should  be  regarded  as  of  a  different  and  inferior  nature,  and  thai 
the  exercise  of  it  might  be  examined  by  the  tribunals  of  another 
State  to  the  same  extent  as  the  tribunals  of  the  State  itself  miflfbfe 

(1)  14  How.,  539,  at  p.  549.  (2)  133  U.S.,  697,  at  p.  702. 


Griffith  C.J. 


3C.L.R.]  OF   AUSTRALIA.  495 

make  such  examination.     I  cannot  accept  this  distinction.     In  my  H.  C.  of  a. 
judgment  it  is  competent  for  any   tribunal  before  which  the 
question  is  raised  to  inquire  as  to  the  limits  of  the  rights  of      Pottkk      j 
sovereignty  possessed  by  another  State  whose  acts  are  called  in  gj^o^^;,,  3,^^^ 
question.    But  there  the  inquiry  must  stop.    If  the  act  in  question  Proprietary 
purports  to  be  done  within  those  limits,  the  case  is  in  principle 
the  same  as  that  of  acts  done  in  the  exercise  of  an  unlimited 
sovereignty.     This  case  must  therefore,  in  my  opinion,  be  con- 
sidered on  precisely  the  same  basis  as  if  the  patent  in  question 
had  been  granted  by  the  Government  of  the  French  Republic  or 
of  the  United  States  of  America.     Now,  it  is  the  settled  law  of  all 
civilized  countries  that  the  acts  of  the  Government  of  a  State 
done  within  its  own  territory  are  not  examinable  at  all  in  the 
Courts  of  another  State.     Whether  they  are  examinable  in  the 
Courts  of   the   State  itself  depends  upon  municipal  law.      In 
England  many  such  acts  are  examinable,  though  not  all.     In  some 
countries  they  are  not  examinable  at  all,  and  in  some  only  by 
special  tribunals. 

In  UnderhiU  v.  Hemavdez  (1),  Fuller  C.J.,  delivering  the 
judgment  of  the  Supreme  Court  of  the  United  States,  said — 
"Every  sovereign  Statb  is  bound  to  respect  the  independence  of 
every  other  sovereign  State,  and  the  Courts  of  one  country  will 
not  sit  in  judgment  on  the  acts  of  the  government  of  another  done 
within  its  own  territory.  Redress  of  grievances  by  reason  of 
such  acts  must  be  obtained  through  the  means  open  to  be  availed 
of  by  sovereign  powers  as  between  themselves." 

This  is  undoubtedly  a  correct  statement  of  English  law.  Does 
then  the  exercise  of  the  sovereign  power  involved  in  the  grant  of 
a  monopoly  fall  within  this  doctrine  ?  Mr.  Higgins  contended 
that  the  grant  of  a  patent  right  is  not  an  act  of  government 
within  the  rule  just  quoted,  and,  further,  that  even  if  it  were  an 
act  of  government  when  made  under  the  prerogative  powers  of  the 
sovereign,  still  the  grant  in  New  South  Wales,  which  purports  to 
be  made  by  the  Governor^  although  under  the  Great  Seal  of  the 
State,  is  not  such  an  act.  On  the  latter  objection  it  is  sufficient 
to  say  that,  in  my  opinion,  it  is  not  competent  for  the  Courts  of 
another  country,  when  considering  the  exercise  of  the  powers  of 

(1)  168  U.S.,  250,  at  p.  252. 
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H.  C.  OF  A.  a  State,  to  draw  any  distinction  as  to  the  branch  of  sovereij 
^__^      under  which  the  exercise  is  made,  or  as  to  the  mode  in  inrhieh. 
Potter      ^^^  Instrument  by  which,  the  power  is  exercised.     Such  mat 
Broken  Hill  *^  ^^  purely  internal  and  municipal  concern,  and  are  not  open 
Propribtary  review   or   inquiry  by  any   external  tribunal.      Regarded 

1 outside   the   State,  the  soverei^ty   is  one  and  indivisible, 

whatever  hands  it  may  be  exercised. 

The  first  objection  requires  more  serious  attention.  There 
no  doubt,  for  some  purposes  a  great  difference  between  an  act 
State,  such  as  that  involved  in  Underhill  v.  H&mandez  (1)  ( wi 
was  an  exercise  of  physical  force)  and  the  grant  of  a  monopQiy« 
But  I  apprehend  that  any  exercise  hy  a  de  facto  repositary  of< 
any  power  of  sovereignty,  which  results  in  the  creation  of  a 
right  of  property  that  can  only  be  created  by  such  an  exercise, 
must  be  regarded  as  an  act  of  the  State  itself.  This  appears  to 
be  the  foundation  of  the  doctrine  referred  to  in  the  passage  cited! 
by  Story  J.  from  Vattel,  and  quoted  both  by  Lord  Herschdl  LG^ 
and  Lord  Halsbnry  in  British  South  Africa  Co.  v.  CompankiM 
de  Mozambique  (2).  "  The  defendant's  judge  (that  is,  the  oom- 
petent  judge),  says  he,"  referring  to  VaMd,  "  is  the  judge  dt 
the  place  where  the  defendant  has  his  settled- abode,  or  the  judge 
of  the  place  where  the  defendant  is  when  any  sudden  diffi- 
culty arises,  provided  it  does  not  relate  to  an  estate  in  land, 
or  to  a  right  annexed  to  such  an  estate.  In  such  a  case, 
inasmuch  as  property  of  this  kind  is  to  be  held  according  to  the 
laws  of  the  country  where  it  is  situated,  and  as  the  right  of 
granting  it  is  vested  in  the  ruler  of  the  country,  controvenies 
relating  to  such  property  can  only  be  decided  in  the  State  in  which 
it  depends."  (Story ,  Conflict  of  Laws,  sec.  553).  In  Chittrfs  edition 
of  Valid,  p.  173,  the  words  "as  the  right  of  granting  it  is  vested" 
are  translated  ''  as  the  right  of  granting  the  possession  is  vested.' 
We  have  not  had  an  opportunity  of  consulting  the  original  text  of 
Vattd,  but  I  conceive  that  the  variation  in  language  makes  no 
difference  to  the  argument,  which  is,  that  the  right  of  creating  s 
title  to  such  property  as  land,  being  vested  in  the  ruler,  that  is  in 
the  sovereign  power,  of  the  country,  controversies  relating  to  sud 
property  can  only  be  decided  in  the  State  in  which  the  property  is 

(1)  168  U.S..  250.  (2)  (1893)  A.C.,  602.  at  pp.  623,  631. 
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fiitnated.     The  reason  appears  equally  applicable  to  patent  rights,  H.  C.  of  a. 
which,  as  already  pointed  out,  are  created  by  a  similar  exercise  of  J^ 

the  sovereign  power.  In  In  re  Bettys  Patent  (1),  it  was  held  that  an      pottkh 
instrument  of  grant  made  by  the  sovereign  authority  of  Belgium,  gj^^^^^  jj,ll 
and  purporting  to  confer  a  monopoly  within  that  State,  was  an  act  Propriktart 

of  State  within  the  meaning  of  the  Statute  (14  &  15  Vict.  c.  99  s.       

7),  which  allows  "Proclamations  .  .  .  and  other  acts  of  State"  <3"«^<3J- 
to  be  proved  by  sealed  copies.  The  grant  was,  as  said  by 
their  Lordships  of  the  Judicial  Committee,  "  an  act  of  the 
governing  power  of  the  country."  And,  applying  the  rule,  which  I 
have  cited  from  UnderkiU  v.  Hernandez  (2),  the  Courts  of  another 
country  ought  not  to  sit  in  judgment  upon  such  an  act.  In  British 
South  Africa  Co.  v.  Comjxinhia  de  Mofavahique  (3),  when  before 
the  Court  of  Appeal,  Lord  Eaher  M.R.,  in  his  judgment  considered 
at  length  the  reasons  why  the  Courts  of  any  country  do  not  assume 
jurisdiction  in  matters  that  occur  beyond  their  own  territory,  and, 
after  pointing  out  that  by  general  consent  the  law  rei  aitcv  does 
not  govern  moveables,  and  the  reason  for  the  adoption  of  that 
rule,  he  said : — "  These  are  the  reasons  for  the  general  consent  as  to 
personal  property  that  it  follows  the  person,  and  it  is  the  general 
consent  which  gives  the  general  jurisdiction.  The  jurisdiction  is 
prior  to  any  rule  of  venue  made  with  regard  to  the  method  of 
exercising  the  jurisdiction.  We  then  have  to  consider  the  question, 
whether,  by  general  consent,  the  only  valid  ground  on  which  it  can 
rest,  a  similar  jurisdiction  has  been  given  in  respect  of  real  or 
immoveable  property."  In  the  same  case  in  the  House  of  Lords 
Lord  HdUhwt^  L.C.  said (4):  "No  two  questions  can  be  more  dis- 
tinct than  the  question  whether  a  matter  is  within  the  jurisdiction 
of  the  English  Courts  at  all,  and  whether  a  matter  undoubtedly 
within  the  jurisdiction  of  the  Courts  shall  be  assigned  for  trial  to 
particular  Courts  in  England.  There  is  a  concurrence  of  opinion 
of  most  jurists,  if  not  all,  as  to  the  difference  between  what  we 
call  realty  and  personalty,  by  whatever  words  those  things  are 
designated  in  the  jurisprudence  of  foreign  countries,  which  affects 
very  materially  the  right  to  try."  He  then  refers  to  the  passage 
from  Vattel  already  quoted.     In  my  judgment  these  principles 


(1)  1  Moo.  P.C.C.  N.8.,  49  ;  9  Jur. 
N.S.,  137. 

(2)  168  U.S.,  250. 


(3)  (1892)  2  Q.B.,  368,  at  p.  397. 

(4)  (1893)  A.C.,  602,  at  p.  631. 
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H.  C.  OF  A.  are  equally  applicable  when  the  Courts  of  one  country  are  called 

upon  to  inquire  into  the  validity  of  the  exercise  of  the  powers  of 

PoTTEK      government  of  another  country   in  the  creation  of  a  right  of 

Broken-  Hill  P'^operty  which  can  only  be  enjoyed  within  the  territory  of  the 

Proprietary  latter  country. 
Co.  Ltd.  ... 

I  will  next  consider  what  is  involved  in  denying  the  validity  of 
a  patent  right  or  monopoly  purporting  to  be  created  by  an  act  of 
the  Government  of  a  country  having  power  to  create  it.  It  i* 
not  in  controversy  that  by  the  law  of  New  South  Wales  such  a 
right  can  only  be  created  in  respect  of  a  new  invention.  If  the 
Government  of  that  State  assumes  to  grant  a  monopoly  in  respect 
of  an  alleged  invention  which  is  not  new,  the  Government  must 
have  been  misled.  For  it  cannot  be  supposed  that  it  would  have 
assumed  to  create  a  right  when  the  facta  were  such  that  it  could 
not  lawfully  do  so.  By  the  law  of  New  South  Wales  the  grant 
may  be  recalled  by  the  proper  tribunal  on  proceedings  properly 
instituted,  and  the  objection  of  want  of  novelty  may  be  taken  by 
any  person  against  whom  the  alleged  right  is  sought  to  be- 
4  enforced.    It  was  contended  tHat,  as  in  the  latter  case  the  decision 

of  the  tribunal  is  only  binding  as  between  the  parties,  the  abstract 
validity  of  the  grant  is  not  put  in  question,  but  only  its  validity 
as  between  the  parties  to  the  action.  But  this  argument,  in  my 
opinion,  rests  upon  a  confusion  between  a  fact  and  the  evidence 
of  the  fact.  Whether  the  patent  is  valid  or  invalid  by  the  law  ot 
New  South  Wales  is  a  single  question,  just  as  the  validity  or 
invalidity  of  a  marriage  between  A  tmd  B  is  a  single  question. 
Different  decisions  may  be  given  by  different  tribunals  before 
whom  the  fact  is  called  in  controversy,  as  in  the  Yelverton  case,, 
but  the  fact  is  single.  The  fundamental  question  is  whether 
the  tribunal  has  jurisdiction  to  inquire  into  the  fact.  The 
matter  of  parties  is  subsidiary  only,  and,  if  the  Court  cannot 
inquire  into  the  fact,  no  person  can  be  allowed  to  raise  the  ques- 
tion in  any  form  of  proceedings.  It  is  settled  law  that  an  English 
Court  cannot  entertain  a  suit  in  which  the  question  of  title  to 
foreign  land  is  directly  in  controversy :  British  Soutfi  Africa  Co. 
V.  Companhia  de  Mocambique  (1).  The  Courts  will  no  doubt 
entertain  such  a  question  of  title  if  it  arises  merely  incidentally 

(1)  (1893  A.C.,  602. 
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in  a  case  in  which  the  foundation  of  the  jurisdiction  is  a  personal  H-  0.  of  A. 
obligation  arising  from  contract  or  quasi-contractual  relationship 
between  the  parties.      But  this  is  the  only  exception.     In  the      Pottkk 
United  States  of  America  it  has  always  been  held  that  questions  gj^^^^g^,  jjj^l 
directly  arising  under  patents,  which  are  granted  in  the  exercise  Proprietary 
of  the  federal  power,  are  cognizable  only  in  federal  Courts.     The         ' 
reasons  assigned  for  this  rule  do  not  appear  to  throw  much  light    ^^^^^^  ^-^ 
upon  the  question  now  in  debate,  since  they  seem  to  rest  upon  an 
exercise  of  the  assumed  power  of  Congress  to  confer  exclusive 
jurisdiction  upon  federal  Courts  in  proper  cases,  or  else  upon  the 
nature  of  the  right  created  by  the  Acts  of  Congress  under  which 
the  grant  is  made,  one  of  the  incidents  of  which  right  is  that  in 
an  action  for  infringement  certain  powers,  which  from  the  nature 
of  them  can  only  be  exercised  by  a  federal  Court,  may  be  exer- 
cised by  the  Court  in  which  the  action  is  pending.     But,  while 
this  rule  is  well  settled,  it  is  also  settled  that  if  the  validity  of  a 
patent  arises  merely  incidentally  in  an  action  otherwise  within 
the  cognizance  of  a  State  Court  that  Court  will  not  refuse  to 
entertain  the  question.     The  rule  followed  seems  to  be  in  prin- 
ciple identical  with  that  followed  by  the  English  and  American 
Courts  with  regard  to  the  title  to  foreign  land. 

In  my  opinion  the  same  rule  must  be  applied  to  foreign  patents       ^ 
that  is  applied  to  foreign  lands.   The  reasons  upon  which  the  rule 
in  the  one  case  are  founded  are,  I  think,  equally  applicable  to  the 
other. 

It  is,  however,  contended  for  the  plaintiff  that  the  case  of  a 
grant  of  a  patent  is  peculiar  in  this  respect,  that  the  grant  is 
made  on  the  condition  that  the  right  granted  cannot  be  enforced 
against  anyone  who  can  prove  that  the  invention  was  not  novel, 
that  it  is  therefore  a  conditional  and  not  an  absolute  grant,  since 
the  person  claiming  rights  under  it  may  be  put  to  proof  of  per- 
formance of  the  condition.  And  it  is  said  that  to  put  him  to 
such  proof  does  not  involve  an  examination  into  the  validity  of 
the  exercise  of  the  powers  of  government  by  the  State  by  which 
the  patent  is  granted.  The  same  arguments  would  apply  to  a 
grant  of  land  made  on  the  faith  of  representations  of  fctct,  if  by 
the  law  of  the  country  its  validity  might  be  impeached  in  a  suit 
by  the  grantee  against  a  stranger  to  enforce  his  rights  under  the 
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I  AAA 

use  of  the  word  ''condition."      When  a  grant  is  made  upon. 
Potter      condition,  properly  so  termed,  it  is  necessary  to  inquire  wh( 
Broken  Hill  ^^^  condition  exists  in  order  to  discover  whether  the  grant 
Proprietary  come  into  operation.     It  is  an  incident  of  every  contract  or 

that  if  it  is  obtained  by  misrepresentation  it  may  be  avoided  by 
person  deceived.  But  this  incident  is  not  properly  called  a  cone 
tion.  In  the  case  of  an  ordinary  contract  or  grant  it  is  clear 
the  objection  can  only  be  taken  by  the  person  deceived,  and 
circumstance  that  in  the  case  of  patents  the  English  law  al]< 
the  objection  to  be  taken  by  anyone  of  the  inhabitants  of 
country,  all  of  whom  are  prejudicially  affected  by  the  deoeil 
practised  on  the  Crown,  does  not  alter  the  nature  of  the  objectki 
itself.  The  distinction  is  analogous  to  that  between  what  is  vcA 
and  what  is  voidable.  An  inquiry  into  the  perforaiance  of  a 
condition  assumes  that  the  grant  is  a  valid  instrument,  and  deak 
only  with  the  question  whether  the  prescribed  event  or  condidos, 
has  or  has  not  happened,  while  an  inquiry  into  the  validity  of  thft 
grant  itself  stops  short  at  the  period  when  the  instrument  a 
executed. 

For  these  reasons  I  am  of  opinion  that  the  substantial  question 
sought  to  be  raised  by  the  defendant  is  the  validity  of  the  act  of 
the  governing  power  of  New  South  Wales  in  granting  the  patent 
sued  on,  and  that  such  a  question  can  only  be  dealt  with  bj  the  i 
proper  Courts  of  that  State.  ! 

Barton  J.     Though  many  cases  were  cited  in  which  the  dis- 
tinction between  local  and  transitory  actions  had   been  closely 
discussed,  in  my  view,  decisions  as  to  what  actions  are  local  and 
what  are   transitory   are   not  on  the   question   really  involved, 
although  much  learning  may  be  found  in  the  reports  of  sncb 
cases   helping   to   throw  light   on  the   present  question.    That 
question,  namely,  whether  the  validity  of  a  patent  granted  hy 
the   government  of   one   countrj'  can  be  directly  tested  in  the 
Court  of  another,  is  in  this  Empire  one  the  answer  to  which 
depends,  so  far  as  we  are  concerned,  on  the  limits  which  in  the 
absence  of  legislative  mandate,  the  Courts  impose  on  their  own 
jurisdiction  in  recognition  of  international  comity.    On  the  other 
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hand,  the  extent  to  which  that  comity  leads  Governments  to   ^-  ^-  ^'  ^* 
tolerate  any   pronouncement,  judicial   or   otherwise,   upon   the       v_^ 
validity   of  their  acts  by  Courts  of  other  nations,   is  not  the      Potter 
subject  of  judicial  inquiry.     In  Companhia  de  Mozambique  v.  broken  Hill 
British  South  Africa  Co,  (1),  Lord  Esher  M.R.  was  the  dissenting  ^'^^^Ltd^^ 

Judge  of  the  Court  of  Appeal,  Fry  and  Lopes  L.JJ.  being  the       

majority.  On  appeal  to  the  House  of  Lords  his  view  was  adopted, 
and  it  was  held  that  an  action  would  not  lie  in  England  for 
trespass  to  land  committed  in  a  foreign  country.  In  that 
case,  notwithstanding  the  difference  between  the  questions  for 
decision.  Lord  Esher^s  reasoning  is  interesting  and  helpful  in 
the  consideration  of  the  present  dispute.  He  said  :  "  The  main 
point  in  the  case  seems  to  me  to  be,  whether  the  English 
Courts  have  ever,  for  the  purpose  of  granting  any  relief  what- 
ever, entertained  any  action  founded  directly  on  an  injury  to 
the  plaintiff  in  respect  of  his  right  to  land  or  other  immoveable 
property  situated  abroad,  and,  if  not,  what  has  been  the  real 
ground  of  their  refusal  to  do  so.  Has  the  refusal  been  rested  on 
the  purely  municipal  difficulty  with  regard  to  the  venue  of  the 
place  where  the  action  is  to  be  tried,  or  upon  a  prior  and  larger 
difficulty,  that  the  law  of  England  has  declined  from  the  beginning 
to  assume  jurisdiction  ?"...."  The  question,  whether 
the  Courts  of  a  nation  will  or  will  not  entertain  jurisdiction 
of  any  dispute,  is  to  be  determined  exclusively  by  the  nation 
itself — i.e.,  by  its  municipal  law.  If  by  express  legislation 
the  Courts  are  directed  to  exercise  jurisdiction,  the  Courts 
must  obey.  If  there  is  a  proper  inference  to  the  same  effect, 
the  result  is  the  same.  But  there  are  certain  rules  which 
have  by  universal  consent  indicated  the  circumstances  from  which 
the  inference  may  properly  be  drawn.  We  have  to  consider  what 
is  the  inference  in  respect  of  matters  arising  abroad.  The  first 
cardinal  rule,  agreed  upon  by  all  jurists,  is  one  arising  necessarily 
from  the  division  of  mankind  into  nations.  '  It  is  plain  that  the 
laws  of  one  country  can  have  no  intrinsic  force,  proprio  vigore, 
except  within  the  territorial  limits  and  jurisdiction  of  that  country 
.  .  .  Whatever  extra-territorial  force  they  are  to  have  is  the 
result,  not  of  any  original  power  to  extend  them  abroad,  but  of 

(1)  (1S92)  2  Q.B.,  368,  at  p.  394. 
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H.  C.  OF  A.  that  respect  which  from  motives  of  public  policy  other  m 
^^^       are  disposed  to  yield  to  them/  etc. :  Story's  Conflict  of  Lawit,  setl 
PoTTHE      '  This  is  the  natural  principle  flowing   from  the    equality 
BROKE^tr  Hill  independence   of   nations  *   (sec.  8)."     .     .     .     .     "  With 
PiwpRiETARY  then,  to  acts  done   within   the   territory  of  a   nation,  all 

agreed  that  such  nation  has  without  more  jurisdiction  to 

Barton  J.      |jjine  the  resulting  rights  growing  out  of  those  acts ;  but, 
regard  to  acts  done  outside  its  territory  it  has  no  jurisdic 
to  determine  the   resulting  rights  growing  out   of  those 
unless  such  jurisdiction  has  been  allowed  to  it  by  the  comity 
nations."      The  principles  there  laid  down  are  most  material 
the  proper  determination  of  this  case. 

Although  it  may  not  be  quite  accurate  to  call  the  States 
this  Commonwealth    sovereign    in    the   literal    and    exi 
meaning  of  that  term,  still  they  may  justly  be  so  termed,  as 
'  the  entire  ambit  of  the  legislative  powers  conferred  on  thent 

of  the  executive   powers   either   expressly  conferred  or  m 
sary  for  the  complete  enjoyment  of  their  legislative  rights 
the  complete  effect  and  execution  of  their  laws.     In  the  ez( 
of  that  defined  sovereignty,  apart  from  the  powers  and  laws  of 
Imperial  Government  and  Parliament,  on  the  one  hand,  and 
of  the  Australian  people  in  their  federal  or  national  capacity, 
the  other,  they  are  as  independent  of  each  other  and  as  moeM 
entitled  to  freedom  from  interference  as  any  nations  in  Eaiopt| 
Their  right  of  making  patent  laws  and  of  saying  in  such  laws^ftfj 
example,  how  their  patents  should  be  granted,  by  whom  and  ttf, 
whom,  was  part  of  this  defined  sovereignty,  and  so  remains  exoefl! 
so  far  as  it  has  been  affected  by  the  exercise  of  the  fedenll 
legislative  power  as  to  patents.     It  is  only  within  the  particukr 
State  that  in  the  nature  of  things  the  patent  right  granted  befart; 
1903  could  operate  by  virtue  of  a  State  Statute.     For,  to  qooft 
Lord  HerscheU  L.C.,  in  Steers  v.  Rogers  (1),  "  What  is  the  rigitf 
which  a  patentee  has  or  patentees  have?    It  has  been  spoken  ofis 
though  a  patent  right  were  a  chattel,  or  analogous  to  a  chaUeL 
The  truth  is  that  letters  patent  do  not  give  the  patentee  any  right 
to  use  the  invention — they  do  not  confer  upon  him  a  right  to 
manufacture  according  to  his  invention.     That  is  a  right  whiei 

(1)  (1893)  A.C.,  232,  at  p.  235. 
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he  would  have  equally  effectually  if  there  were  no  letters  patent   H-  ^-  ^^  ^' 
at  all;  only  in  that  case  all  the  world  would  equally  have  the  right.        ^^^ 
What  the  letters  patent  confer  is  the  right  to  exclude  others  from      Potter 
manufacturing  in  a  particular  way,  and  using  a  particular  inven-  broken  Hill 
tion."     That  is  a  right  exercisable  only  within  the  territory  of  the  Phopriktaby 

Qovemment  which  grants  it.     If  Mr.  Potter,  for  instance,  wished       

to  exercise  such  a  power  of  exclusion  within  Victoria,  it  would 
be  preposterous  for  him  to  ask  the  Government  of  South  Aus- 
tralia to  grant  it  to  him.     He  must  go  to  the  authorities  of  this 
State.     Is  it  not  then  a  strange  proposition  that  a  right  which 
xMinnot  exist    outside   New   South   Wales  territory  should   be 
enforceable  extra-territorially  by  a  branch  of  the  governing  power 
of  every  other  country  ?      The  proposition,  if  true  at  all,  is  as 
large  as  that.    The  governing  power  of  New  South  Wales,  in  the 
execution  of  its  Statute,  has  granted  by  its  patent  this  right  of 
exclusion  from  manufacturing  and  using  this  invention  within 
the  limits  of  that  State.    As  already  pointed  out,  that  is  a  right 
which  cannot  possibly  exist  outside  the  limits  of  New  South 
Wales.     In  the  absence  of  legislative  power  to  interfere  with  the 
right  of  any  other  State  to  exclude  its  own  subjects  from  the  use 
of  a  manufacture^  the  whole  subject  matter  is  excluded  from  the 
cognizance  or  competence  of  the   State  itself,  and  its  Courts 
cannot  sit  in  judgment  to  determine  whether  such  rights  are 
validly  granted.   Holding  that  opinion,  I  concur  with  the  learned 
Chief  Justice  in  the  conclusion  to  which  he  has  come,  that  is  to 
say,  that  the  validity  of  this  patent  cannot  be  passed  upon  in  the 
way  proposed. 

It  was  argued  that  the  validity  of  the  grant  might  be  drawn 
in  question  here  because  of  a  class  of  cases  of  which  several 
examples  were  cited.  These  are  cases  such  as  Davis  v^  Comue 
(1),  though  that  case  itself  was  not  cited.  There  the  New  York 
Court  of  Appeals  held  that  a  Court  of  one  State  may,  where  it  has 
jurisdiction  over  the  parties,  determine  the  question  whether  a 
judgment  between  them,  rendered  in  another  State,  was  obtained 
by  fraud,  and  if  so,  may,  acting  in  personamy  enjoin  the  enforce- 
ment of  it,  although  its  subject  matter  is  situated  in  such  other 
State.    In  delivering  the  judgment  of  the  Court  to  this  effect, 

(1)  161  N.Y.R.,  172,  at  p.  178. 
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H.  C.  OF  A.    Martin  J.,  referred  to  the  familiar  rule  that  a  Court  of  Eqi 
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^^\       may  render  a  decree  in  regard  to  contractual  rights,  even  wl 
Potter      the  property  the  subject  of  contract  is  in  another  State  or  cot 
Broken  Hiix  and  in  eflFect  stay  the  execution  of  a  foreign  judgment,  or,  in 
Proprietary  United   States,   of   a  judgment   recovered   in   a  federal 

when  the  parties  are  within  the  jurisdiction  of  the  Court 

quotes  with   approval  the   following  statement  of  the  law 
Pomeroy,  in  his  Equity  Jurisprudence,  III.,  sec.  1318:  The  ji 
diction  to  grant  such  remedies  is  well  settled.     Where  the  sni 
matter  is  situated  within  another  country  or  State,  but  the 
are   within   the  jurisdiction   of  the   Court,    any    suit   may 
maintained  and  remedy  granted  which  directly  aff^ect  and 
upon  the  person  of  the  defendant  and  not  upon  the  subject-'i 
although  the  subject  matter  is  referred  to  in  the  decree,  and 
defendant  is  ordered  to  do  or  refrain  from  certain  acts  towards 
and  it  is  thus  ultimately,  though  indirectly,  affected  by  the 
granted. 

But  it  is  clear  that  these  exceptional  cases  go  to  prove  the 
for  unless  the  inquiry  is  incident  to  the  exercise  of  the  jurisdk 
in  peraonaniy  it  may  be  inferred  that  the  jurisdiction  does 
exist,  that  the  subject  matter  must  not  be  dealt  with,  and 
the  validity  of  the  records,  judgments  and  acts  of  State 
another  Power  is  not  otherwise  examinable. 

As  to  the  quality  of  the  grant  of  the  patent  iii  this  case,  it  i 
to  me  to  be  quite  immaterial  whether  it  is  called  an  act  of  Si 
or  not,  or  whether  the  term  "  act  of  State  "  is  properly  reserve 
for  certain  occasions  such  as  those  mentioned  by  Sir  J.  F.  &4 
in  his  History  of  the  Criminal  Law,  as  cited  by  Mr.  Hi/ 
The  question  for  us  is  whether  this  was  an  act  in  exercise  of 
supreme  governing  power,  and  that  is  a  question  to  be  deUf'i 
mined  not  merely  by  considering  whether,  for  instance,  there  ii^ 
a  prerogative  in  existence,  a  subject  to  which  Mr.  Mitchell:| 
devoted  some  time  in  his  argument,  or  whether  the  act  in  qoeS'  j 
tion  is  legislative,  judicial,  or  executive.  But  the  question  to  j 
which  an  answer  must  be  given  is  this : — Is  the  thing  you  pn^  .^ 
pose  to  examine,  and  of  which  you  propose  to  test  the  validity,  to-; 
act  of  the  supreme  governmental  power  in  any  of  its  branches  of 
another  State  in  respect  of  a  matter  which  is  within  its  j^risdi^ 
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tion  and  committed  to  it  for  the  exercise  of  that  governmental  H.  C.  of  a. 

power  ?    There  can  only  be  one  answer  to  that  question  in  respect       ^ ^ 

of  the  grant  of  this  patent,  and  whether  the  thing  done  is  called      Potter 
an  act  of  State  or  not  seems   to  me  totally  immaterial.     The  ^^^^g^  ^,ll 
legislature  of  New  South  Wales  having  certain  powers  of  law  Proprietary 

making,  has  exercised  them  for  the  purpose  of  regulating  the       J 

grant  of  patents.  Under  that  legislation  what  purports  to  have  ^^^^^  ^' 
been  an  act  of  the  Governor  in  Council  in  the  issue  of  letters 
patent  is  put  forward  as  a  matter  to  be  examined  here.  It  seems 
to  me  the  inquiry  stops  on  the  threshold.  If  a  grant  is  put 
forward  as  an  act  of  the  supreme  governmental  power  of  New 
South  Wales  in  respect  of  a  matter  in  which  this  State  has  no 
share,  in  respect  of  which  its  rights  and  duties  are  totally  distinct, 
then  it  cannot  be  sustained  that,  whether  it  was  an  a.ct  of  State 
of  those  two  States  or  anything  else,  the  validity  of  that  grant 
can  be  inquired  into  by  the  Courts  of  this  State.  Mr.  Mitchell 
was  strongly  impressed  with  the  view  that  this  matter  can  only 
be  dealt  with  by  an  exercise  of  the  executive  power,  and  there- 
fore he  argued  very  earnestly  that,  if  that  were  so,  it  could  only 
be  dealt  with  by  an  exercise  of  the  prerogative,  and  he  said  that, 
as  the  commission  of  the  Governor  of  New  South  Wales  gave  no 
delegated  right  to  him  in  respect  of  the  prerogative  to  deal  with 
letters  patent,  so  this  was  an  act  which  could  not  be  looked  upon 
as  a  prerogative  act  in  the  usual  sense  of  the  term,  but  was  merely 
some  act  derivative  from  the  terms  of  the  Statute.  It  seems  to 
me  that  that  inquiry  is  immaterial  as  between  separate  States, 
and  the  States  of  the  Commonwealth  are  separate  in  this 
respect,  that  they  have  separate  powers,  distinct  and  operating 
upon  different  territories  and  rights.  They  are  so  distinct  from 
each  other  that  the  aspect  in  which  their  respective  exercise  of 
power  is  to  be  regarded  is  not  that  of  municipal  but  that  of 
international  law.  In  that  aspect  it  is  to  no  purpose  to  inquire 
whether  an  act  is  executive  or  legislative  or  otherwise,  so  long  as 
it  is  an  active  exercise  of  the  supreme  governmental  power.  So  I 
think  the  inquiry  about  the  prerogative  leads  to  no  practical 
result  in  this  case.  As  dealing  with  acts  of  a  government  de  facto, 
the  case  of  UnderhUl  v.  Hernandez  (1),  which  was  much  dis- 

(1)  168,  U.S..  250. 
VOL.  III.  36 
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H.  C.  OP  A.  cussed  during  argument,  seems  to  require  some  consideration. 

^ '^      The  acts  complained  of  as  tortious,  were  acts  of  military  govem- 

PoTTER  ment  committed  by  the  defendant  as  the  head  of  a  revolutionary 
Broken  Hill  ^^^^  in  Venezuela,  after  defeating  the  troops  of  the  administration, 
Proprietary  which  the  revolutionists  avowed  had  ceased  to  be  the  legitimate 

Co.  Ltd.  ° 

government.  Ultimately  the  revolutionists  prevailed,  the  capital 
was  taken,  and  a  new  civil  government  was  installed  and  was 
formally  recognized  by  the  United  States  as  the  legitimate 
government  of  Venezuela.  The  plaintiff,  Underbill,  was  a  citizen 
of  the  United  States.  Having  failed  in  his  action  in  the  Circuit 
Court,  he  took  his  case  to  the  Circuit  Court  of  Appeals,  His 
appeal  was  rejected  by  that  Court,  on  the  ground  "that  the  acts 
of  the  defendant  were  the  acts  of  the  government  of  Venezuela, 
and  as  such  are  not  properly  the  subject  of  adjudication  in  the 
Courts  of  another  government"  (1).  On  certiorari,  the  Supreme 
Court  of  the  United  States  held  that  the  Circuit  Court  of  Appeals 
was  justified  in  that  conclusion.  Now,  the  proposition  laid  down  was 
that  the  Courts  of  the  United  States  could  not  hold  the  defendant 
to  account,  as  he  had  acted  in  exercise  of  the  sovereign  power  of 
Venezuela.  The  decision  was  unquestionably  right,  and  rests  on 
a  principle  acknowledged  and  applied  in  English  law.  But  in 
the  present  action,  the  acts  of  the  Government  of  another  State 
are  challenged,  as  between  subjects  of  this  State,  and  not  by 
way  of  impleading  the  other  State  or  the  representative  of  its 
sovereign  power.  It  is  undeniable  that,  as  Fuller  C.J.,  put  it, 
"Every  sovereign  State  is  bound  to  respect  the  independence 
of  every  other  sovereign  State,  and  the  Courts  of  one  country 
will  not  sit  in  judgment  on  the  acts  of  another  done  within  its 
own  territory."  But  the  decision  in  Underbill's  case  was  given 
in  the  assertion  of  "  the  immunity  of  individuals  from  suits 
brought  in  foreign  tribunals  for  acts  done  "  by  them  "  w^ithin 
their  own  States,  in  the  exercise  of  governmental  authority, 
whether  as  civil  officers  or  as  military  commanders."  And  it 
may  be  urged  that  in  the  two  propositions  quoted,  the  Circuit 
Court  of  Appeals  on  the  one  occasion  or  the  Supreme  Court  on 
the  other,  did  not  mean  to  go  beyond  the  maintenance  of  that 
immunity,  and  that  to  the  extent  that  the  declarations  are  pushed 

(1)  26,  U.S.  App.,  573. 
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beyond  that  meaning  they  become  obiter  dicta,  because  there  was  H.  C.  of  A. 

nothing  more  to  be  decided  in  the  case.    All  this  is  true.    It  does 

not  follow,  however,  that  they  are  not  of  wider  application  in      Pottkr 

^^^^'  ^  Broken  Hill 

The  principles  upon  which  they  depend  are  plainly  applicable  Proprietary 

not  only  to  acts  of  military  administration  in  time  of  war,  but        

also,  as  declared  in  that  case,  to  acts  of  civil  administration  in      ^^^^  ^^ 

time  of  peace.      Also  I  am  of  opinion  that  those  principles  apply 

where  the  direct  purpose  of  the  litigation  is  to   establish  the 

invalidity  of  an  act  of  the  government  of  a  State  notwithstanding 

it  is  not  the  sovereign  or  governmental  power  of  that  State  that 

is  impleaded,  as  was  the  case  in  Underkill  v.  Hernandez  (1). 

I  conclude  by  adopting  the  words  of  Sir  Frederick  Pollock 

{Pollock  on  Torts,  6th  ed.,  p.    113) : — "  If   we   may  generalize 

from  the  doctrine  of  our  own  Courts,  the  result  seems  to  be  that 

an  act  done  by   the  authority,  previous  or  subsequent,  of   the 

government  of   a  sovereign   state   in   the   exercise  of  de  facto 

sovereignty,  is  not  examinable  at  all  in  the  Courts  of  justice  of 

any  other  state.     So  far  forth  as  it  affects  persons  not  subject  to 

the  government  in  question,  it  is  not  examinable  in  the  ordinary 

Courts  of  that  state  itself.     If  and  so  far  as  it  affects  a  subject  of 

the  same  state,  it  may  be,  and  in  England  it  is,  examinable  by  the 

Courts  in  their  ordinary  jurisdiction.'* 

O'Connor  J.  In  the  course  which  the  case  has  taken,  and  in 
the  view  which  I  hold  as  to  the  last  point  argued,  I  find  it 
necessary  to  deal  with  one  question  only,  namely  whether  it  is 
within  the  power  of  the  Supreme  Court  of  Victoria  to  try  an  issue 
involving  the  validity  of  a  patent  granted  by  the  Governor  of 
New  South  Wales  under  his  sign  manual  and  the  seal  of  that 
State  in  accordance  with  the  provisions  of  the  New  South  Wales 
Patent  Act  of  1899.  It  would  be  impossible  to  escape  from  that 
issue  in  the  trial  of  the  case.  The  action  is  for  infringement  of 
the  rights  of  the  patentee.  The  rights  conferred  by  a  patent  are 
well  described  by  Lord  Herschell  L.C.,  in  Steers  v.  Rogers  (2). 
"What  is  the  right  which  a  patentee  has  or  patentees  have?  It 
has  been  spoken  of  as  though  a  patent  right  were  a  chattel  or 

(I)  168  U.S.,  250.  (2)  (1893)  A.C.,  232,  al  p.  235. 
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H.  C.  OF  A.  analogous  to  a  chattel.     The  truth  is  that  letters  patent  do  vm 

1906  .  .  J      J 

_^       give  the  patentee  any  right  to  use  the  invention — they  do  da 

Potter      confer  upon  him  a  right  to  manufacture  according  to  his  inventii 
Broken  Hill  "^^^^  ^^  *  right  which  he  would  have  equally  effectually  if 

Proprietary  were  no  letters  patent  at  all;  only  in  that  case  all  the  world  w( 
Co.  Ltd.  ^  ^         J  -      .      ^       - 
equally  have  the  right.    What  the  letters  patent  confer  is  the  n^ 

o  Connor  J.  ^^  excludc  othcrs  from  manufacturing  in  a  particular  way, 
using  a  particular  invention."  The  defence  necessarily  invoh 
a  denial  of  that  exclusive  right,  first,  on  the  ground  that  no  vi 
patent  was  issued  to  the  plaintiff,  and  secondly,  on  the  ground  ti 
the  defendant  did  what  is  complained  of  by  virtue  of  the  righl 
conferred  upon  it  by  another  patent  issued  by  the  sanHj 
authority  and  under  the  same  Statute.  The  New  South  Wales; 
Patent  Act,  which  regulates  the  rights  of  the  parties,  expredf" 
declares  that  every  ground  which  was  formerly  available  as  !■ 
ground  for  repeal  of  a  patent  by  scire  facias  shall  l^e  available  If  j 
way  of  defence  to  an  action  of  infringement  Before  the  passu^l 
of  the  Patents  Act  in  England  the  King  issued  patents  for  inven- 
tions by  virtue  of  his  common  law  right  controlled  by  the 
Monopolies  Act.     He  had  no  power  to  grant  a  patent  unless  in  the 

I 

circumstances  set  forth  in  sec.  6  of  that  Statute.     If,  for  instanee, 
it  were  proved  in  the  proceedings  for  scire  facias  that  the  patents 
was  not  the  "true  and  first  inventor,"  or  that  the  subject  of  the 
patent  was  not  novel,  it  was  adjudged  that  the  grant  was  voi<f 
and  the  King  had  been  deceived  into  issuing  it.     Various  Statute 
relating  to  patents  have  in  modem  times  regulated  the  exercise 
of  prerogative  in  the  issue  of  patents  in  England,  but,  as  pointed 
out  by  Edmunds  in  his  book  on  Patents,  at  p.  3,  the  grant  of 
letters  patent  is  still  a  power  within  the  prerogative  of  the  Crown 
regulated  as  to  procedure  by  the  Patents  Act.     The  prerogative 
spoken  of  in  this  connection  of  course  is  not  the  personal  preroga- 
tive of  the  monarch.     The  grant  of  a  patent  is  an  executive  act, 
and  done,  as  other  executive  acts  are  done,  on  the  advice  of  res- 
ponsible  officers   of    the    Crown.      Thus    the    exercise   of  the 
prerogative  to  grant  a  patent  is  an  exercise  of  the  executive  power 
of  the  community   in  the   manner  provided  by  Statute.     Mr. 
Higgins  has  contended  that  no  such  prerogative  power  is  vested 
in  the  Governor  of  New  South  Wales,  and  that  the  grant  of  * 
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patent  in  that  State  is  merely  the  exercise  of  a  statutory  power  ^-  ^-  ^^  ^• 
under  the  Patents  Act  by  the  authority  designated  in  the  Act  for        ^_^ 
that  purpose.     I  do  not  think  that  the  distinction  is  of  much      Pottkr 
moment,  but,  if  it  is  important,  I  think  it  is  beyond  question  that,  broken  Hill 
whatever  prerogative  power  to  grant  patents  is  in  England  vested  ^^ro^r^aey 

in  the  King,  is  in  New  South  Wales  for  the  purpose  of  New       

South  Wales  patents  vested  in  the  Governor.  It  is  not  necessary 
to  consider  whether  such  a  power  existed  in  the  Governor  before 
the  passing  of  the  New  South  Wales  Statutes  regulating  patents, 
but  it  is  clear  that  the  Patents  Act  of  1899  recognizes  its 
existence.  The  important  question  however  is  whether  the  grant 
of  a  patent  is  an  exercise  of  the  executive  power  of  the 
State  of  New  South  Wales.  The  procedure  under  the  Act 
is  as  follows — a  petition  from  the  applicant  to  the  Governor 
setting  forth  certain  particulars  is  lodged  with  a  Minister  of  the 
Crown,  and  is  then  referred  by  the  Minister  to  the  examiner.  The 
examiner  reports  thereon  to  the  Minister.  The  Minister,  after  con- 
sidering the  petition  and  the  report  of  the  examincr,may  or  may  not 
in  his  discretion  report  his  approval  of  the  prayer  of  the  petition  to 
the  Governor,  the  latter  on  receipt  of  the  Minister's  report  may  or 
may  not  in  his  discretion  grant  the  letters  patent  under  his  sign 
manual  and  the  seal  of  New  South  Wales.  It  seems  to  me  of  little 
moment  whether  the  grant  so  issued  is  described  as  an  exercise  of 
prerogative  power  regulated  by  Statute,  or  as  an  exercise  of  the 
power  of  the  Executive  Government  conferred  upon  it  by  Statute. 
It  is  in  either  view  an  exercise  according  to  its  discretion  of  the 
supreme  executive  power  of  the  State.  If  there  were  any  reason 
to  doubt  the  power  of  the  State  by  its  Governor  to  grant  patents 
within  New  South  Wales,  there  would  be  good  ground  for  the 
contention  that  its  claim  to  exercise  that  power  would  be  examin- 
able in  a  Victorian  Court,  because  the  State  is  sovereign  only  as 
to  matters  within  its  jurisdiction.  But  there  is  no  reason  to  doubt 
the  jurisdiction  of  the  State  in  this  respect.  The  power  is  directly 
recognized,  and  its  exercise  regulated  by  the  Statute.  Under  these 
circumstances  the  matter  for  our  consideration  may  be  thus  stated 
— ^Is  it  within  the  competency  of  a  Victorian  Court  to  inquire  i 
whether  the  Executive  Government  of  New  South  Wales  has 
properly  or  improperly  exercised  an  executive  power  which  it 
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H.  C.  OF  A.  has  jurisdiction  to  exercise  according  to  its  discretion,  or,  pmtii 

^^ '        the  question  in  another  form,  has  a  Victorian  Court  jurisdi( 

PoTTEB      to   determine   whether  the   Governor  in  exercising  that 

Broken  Hir  l  ^^^  ^^  ^*^  ^^^  been  deceived  into  issuing  a  grant  in  respect 

Proprietary  which  the  conditions  precedent  for  its  lawful  issue  did  not  exist  ? 
Co.  Ltd. 

has  been  conceded  throughout  the  argument  that,  for  the  pi 

of  the  question  now  under  consideration,  the  several  States  of  Ai 
tralia  stand  towards  each  other  in  the  position  of  foreign  St 
The  question  whether  a  Court  can   or  cannot  inquire  into 
validity  of  the  executive  acts  of  a  foreign  State  depends  pii 
cipally  upon  the  application  of  a  well  known  principle  of  int 
national  law.     The  Courts  of  a  country  have  and  must  exe 
the  jurisdiction  within  their  own  territory  which  their  laws 
them.   If  their  laws  gave  them  express  jurisdiction  to  inquire  ii 
the  validity  of  the  acts  of  a  foreign  Government,  their  right  to* 
so  and  to  bind  persons  subject  to  their  jurisdiction  by  tl 
decisions  could   not  be  questioned.     But  the   Courts  of  en 
country  are  bound  to  give  effect  to  the  principles  of  intematit 
law  unless  to  do  so  would  be  to  decline  the  exercise  of  jurisdi( 
expressly  conferred  on  them  by  their  own  laws.     The  prindj 
of  international  law,  which  systematizes  the  comity  of  natic 
generally  recognize  that  the  Courts  of  a  country  will  not  inqaiml 
into  the  validity  of  the  acts  of  a  foreign  State,  except  subject  to! 
certain  well-known  limitations.     The  principles  upon  which  lJ» 
limitations  rest  are  concisely  stated  as  follows  in  the  Compa7iii$ 
de  Mozambique  v.  BHtish  South  Africa  Co.  (1),  by  Lord  EAer 
M.R.  in  his  judgment  in  the  Queen's  Bench  Division — ajudgmeiA 
which   was  afterwards  upheld  in  the  Court  of  appeal    "Witk 
regard,  then,  to  acts  done  within  the  territory  of  a  nation,  all  are 
agreed  that  such  nation  has  without  more  jurisdiction  to  determine 
the  resulting  rights  growing  out  of  those  acts ;  but,  with  regid 
to  acts  done  outside  its  territory  it  has  no  jurisdiction  to  deter- 
mine the  resulting  rights  growing  out  of  those  acts,  unless  such 
jurisdiction  has  been  allowed  to  it  by  the  comity  of  nations." 
For  instance,  the  Courts  of  most  nations  will  refuse  to  adjudicftte 
upon  claims  of  title  to  foreign  land  in  proceedings  founded  upon 
an  alleged  invasion  of  the  proprietary  rights  attached  to  ii   ft 

(1)  (1S92)  2  Q.B.,  358,  at  p.  395. 
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was  on  that  ground  that  the  House  of  Lords  in  the  British  South  H.  C.  op  a. 
Afi^a  Co,  V.  Companhia  de  Mozambique   (1)  held  that   the        ^®^* 
Supreme  Court  of  Judicature  in  England  had  no  jurisdiction  to      PorraR 
entertain  an  action  to  recover  damages  for  trespass  to  land  situate  j.       ^'  ^ 
in  a  foreign  country.     Similarly  the  Courts  of  most  nations  will  Proprietary 

refuse  to  inquire  into  the  validity  of  the  acts  of  a  Foreign  Gov-       _! 

emment  done  within  the  territory  of  that  Government.  I  do  not 
know  that  the  principle  has  been  better  stated  anywhere  than  in 
the  following  words  of  Chief  Justice ^i^er in  delivering  theopinion 
of  the  Court  in  Underhill  v.  Hernandez  (2) : — "  Every  sovereign 
State  is  bound  to  respect  the  independence  of  every  other  sovereign 
State,  and  the  Courts  of  one  country  will  not  sit  in  judgment  on  the 
acts  of  the  government  of  another  done  within  its  own  territory. 
Redress  of  grievances  by  reason  of  such  acts  must  be  obtained 
through  the  means  open  to  be  availed  of  by  sovereign  powers  as 
between  themselves."  That  was  a  case  in  which  Hernandez,  in 
command  of  a  revolutionary  army  in  Venezuela,  committed,  as 
commander,  certain  acts  of  trespass  and  other  wrongs  to  the 
plaintiff  then  living  in  the  city  of  Bolivar.  The  revolutionary 
government  under  which  Hernandez  was  acting  was  recognized 
by  the  United  States  as  the  government  of  Venezuela.  Judgment 
having  been  given  for  the  defendant  in  the  Circuit  Court,  the 
Circuit  Court  of  Appeal  affirmed  the  judgment,  holding  that 
"the  acts  of  the  defendant  were  the  acts  of  Venezuela  and  as 
such  were  not  properly  the  subject  of  adjudication  in  the  Courts 
of  another  Government."  The  Supreme  Court  of  the  United 
States  held  that  the  Circuit  Court  of  Appeal  was  justified  in  that 
conclusion  and  upheld  the  verdict.  Another  illustration  may  be 
taken  from  the  English  Courts.  In  Gladstone  v.  Ottoman  Ba/ak 
(3),  it  appeared  that  the  government  of  the  Sultan  of  Turkey 
had  granted  to  the  plaintiffs,  under  the  name  of  the  "  Bank  of 
Turkey,"  the  exclusive  right  of  issuing  bank  notes  in  Turkey. 
Subsequently  the  Sultan's  government,  in  derogation  of  that 
grant,  made  a  similar  concession  to  the  defendants  under  the 
name  of  the  Ottoman  Bank,  the  defendants  tben  being  a  company 
incorporated  by  charter  carrying  on  business  in  London.  A  bill  was 

(1)  (1893)  A.C.,  602.  (2)  168  U.S.,  260,  at  p.  262. 

(3)  1  Hem.  &  M.,  606. 
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H.  C.  OF  A.    filed  by  the  plaintiff  on  behalf  of  the  Bank  of  Turkey,  against  ttt 

Ottoman  Bank  its  directors  and  the  Sultan,  praying  a  declaratia 

Potter      of  the  plaintiff's  exclusive  right  and  an  injunction  against  the  Otl^ 

Broken  Hill  ™*'''^  Bank  and  its  directors.     The  Vice-Chancellor,  Sir  W.  Pap 

Proprietary  Woody  decided  on  demurrer  that  the  C!ourt  had  no  iurisdicticn 
Co.  Ltd.      .         -  ,.         ,  .  .     - 
mterfere,  holding  that  an  engagement  entered  into  with  a  f< 

O'Connor  J.  gQyej^ment  such  as  that  upon  which  the  plaintiff's  rights  de 
was  not  an  engagement  which  the  Court  could  enforce  or  aj 
the  breach  of  which  it  could  give  any  relief.  In  the  course  of 
judgment  he  says  (1) : — "Now,  unless  the  Court  is  prepared  1^ 
hold  that  this  is  a  contract  which  it  can  enforce  against  the  prid 
cipal,  it  seems  to  me  impossible  (inasmuch  as  all  the  rights  of  tl^ 
plaintiffs  stand  upon  the  contract)  to  hold  that,  if  the  saol 
sovereign  power  chooses  to  act  in  derogation  of  the  right  grantrf 
by  the  first  sovereign  act,  I  can  interfere  with  the  sovereign  power 
itself  to  prevent  an  act  in  derogation  of  it  But  if  I  caxuxi 
interfere  with  the  principal,  how  can  I  interfere  with  the  acctf- 
sory,  namely,  the  person  who  is  alleged  to  be  aiding  in  defeatof 
the  rights  which  the  sovereign  power  has  granted  by  the  first 
concession.  That  the  grant  operates  through  the  medium  of  tht 
sovereign  power  of  the  Ottoman  Empire  acting  for  state  purposei 
there  can  be  no  question.  Mr.  Rolt  attempted  to  draw  a  di8tii^ 
tion  between  the  act  of  a  sovereign  doing  something  for  his  own 
benefit,  and  the  act  of  what  is  called  the  legislature,  where  i 
legislature  exists ;  but  the  fact  that  the  sovereign  has  the  control 
of  the  money  current  in  his  kingdom  only  amounts  to  this;  that 
it  is  a  privilege  enjoyed  by  him  for  the  public  purposes  of  hi 
country.  The  right  of  ascertaining  what  shall  be  the  curra)^ 
coin  of  the  kingdom  is  vested  in  the  sovereign  of  the  country,  birt 
that  right,  like  every  other  right  which  he  holds  qud  sovereign, 
is  presumed  to  be  exercised  for  the  benefit  of  the  commxmity  upoo 
public  grounds.  This  is  not  a  contract  for  the  private  benefit  of 
the  sovereign,  of  which  this  Court  might  take  cognizance,  hot 
simply  a  grant  of  the  sole  right  of  issuing  notes  as  part  of  the 
current  coin  of  his  realm,  made  by  the  Sultan  in  his  pubft 
capacity  as  the  sovereign  of  the  country." 

The  two  cases  quoted  are  cases  in  which  the  principle  of  inter- 

(1)  1  Hem.  k  M.,  505,  at  pp.  510-11. 
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national  law   stated  by   Chief  Justice   Fuller  in    UnderhUl  v.  H.  C.  of  A. 

100A 

Hernandez  (1),  was  applied.     But  illustrations  of  the  principle       ^ ^ 

might  be  multiplied  indefinitely.    Foreign  Governments  from  time      pottbr 

to  time  in  all  parts  of  the  world  grant  railway  concessions  or  ^^^^^^  h^^l 

mining  concessions  to  persons  living  within  the  jurisdiction  of  the  Pbopbibtary 

English  Courts.    The  concessions  are  conferred  sometimes  by  act  of 

the  legislature  where  legislatures  exist,  sometimes  by  act  of  an 

executive  government  responsible  to  the  legislature,  or  sometimes, 

as  in  the  case  of  Russia,  by  the  personal  act  of  the  Sovereign 

exercising  the  executive  power  of  the  community.     In  the  case  of 

States  or  Colonies  whose  sovereign  power  is  limited,  the  limits  of 

jurisdiction  are  matter  for  inquiry  by  any  Court,  but,  when  once 

it  is  clear  that  the  act  done  is  within  their  jurisdiction,  they  stand 

for  this  purpose  in  the  same  position  as  sovereign  States.     One 

can  hardly  imagine  anything  more  against  the  principle  of  the 

comity  of  nations  than  that  an  English  Court  should  take  it  upon 

itself  to  decide,  for  instance,  upon  the  validity  of  a  concession 

granted  by  the  Czar  of  Russia  to  an  English  company,  or  to 

determine,  as  between  two  concessions  granted  by  him  in  reference 

to  the  same  subject  matter,  which  should  prevail.   Once  admitting, 

as  it  must  be  admitted,  that  the  grant  of  the  patent  in  qucvstion 

here  was  within  the  jurisdiction  of  the  executive  government  of 

New  South  Wales,  I  find  it  impossible  to  distinguish  in  principle 

that  executive  act  from  the  executive  acts  under  consideration  in 

UnderhiU  v,  Hernandez  (1),  in  the  Ottoman  Bank,  or  in  the 

granting  by  foreign  Governments  of  railway  and  mining  con- 

eesaions. 

I  have  purposely  avoided  using  the  expression  "act  of  State." 
That  expression  is  no  doubt  often  used  in  the  special  sense 
explained  by  Sir  James  Stephen  in  his  History  of  the  Criminal 
Law  of  England  in  the  passage  quoted  by  Mr.  Higgins  from  p.  61. 
It  is  at  best  a  vague  and  unsatisfactory  term,  and  I  assent  to  Mr. 
Higgins'  argument  that  it  cannot  be  applied  to  the  grant  of  a 
patent.  The  authority  therefore  cited  by  the  Attorney-General 
m  In  re  BetU*  Patent  (2)  cannot  be  taken  as  establishing  that  the 
grant  of  a  patent  is  an  "act  of  State"  in  any  technical  sense  of 

(I)  168  U.S.,  250.  (2)  9  Jur.  N.S.,  137. 
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H.  C.  o*  A.  the  term.   The  decision  merely  interpreted  the  words  "act  of  State'i 

1006 

used  in  the  7th  section  of  the  Evidence  Act  (14  &  15  Vict,  a  99\m 
Potter     applied  to  the  document  of  grant  of  a  Belgian  patent    But  I  thiii^ 
BrokstHill  ^^*^  ^^^^^  ^^y  ^  taken  as  establishing  that  the  grant  of  a  foragt! 
y/         Pbopriktaby  patent  is  a  document  evidencing  an  act  of  the  foreign  State,  that  i 

the  executive  government  representing  the  Sovereign  Po^er  of 
State,  and  therefore  that  the  granting  of  the  patent  is  an  ex< 
of  that  power.  Mr.  Mitchell  relied  upon  R.  v.  Clarke  (1)  and 
V.  Uugh^  (2),  as  establishing  the  position  that  the  validity 
grants  by  a  State  Governor  under  the  authority  of  a  State  Stal 
will  be  inquired  into.  In  those  cases  the  Courts  of  the  State  wenj 
inquiring  into  the  validity  of  the  executive  acts  of  its  own  State  A  | 
State  may  give  its  Courts  what  jurisdiction  it  pleases  to  inqimtj 
into  the  executive  acts  of  the  State.  Its  laws  may  give  its  Conit^j 
the  fullest  jurisdiction  to  inquire  into  any  act  of  its  executiv»| 
government,  and  in  the  case  of  British  Possessions  that  inquiiyi 
may  be  further  considered  on  appeal  by  the  Privy  CcfwA 
International  law  or  the  comity  of  nations  has  no  concern  wilik{ 
cases  of  that  kind.  In  Clarke's  Case  (1),  the  validity  of  a  "Sew'i 
Zealand  grant  was  inquired  into  by  the  New  Zealand  Courts  sai] 
on  appeal  by  the  Privy  Council.  In  Hughes'  Case  (2)  a  similirl 
inquiry  took  place  in  the  South  Australian  Courts  into  tJift 
validity  of  a  grant  of  the  Governor  of  South  Australia,  and  weol 
on  appeal  to  the  Privy  Council.  In  neither  of  those  cases  could 
the  principle  now  under  consideration  have  any  application. 

It  is  true  that  the  principle  of  international  law  with  which  I 
am  dealing  is  subject  to  certain  modifications.  For  instance,  it 
has  been  generally  recognized  that  the  Courts  of  a  State  miv 
inquire  into  matters,  which  by  comity  of  nations  would  otbe^ 
wise  be  outside  their  jurisdiction,  where  the  act  or  transaction  in 
the  foreign  country  is  not  directly  but  only  indirectly  the  subject  (rf 
inquiry.  Again,  there  are  cases  in  which  a  Court  of  Equity  in  the 
exercise  of  its  jurisdiction  in  'personam  will  investigate  acts  and 
transactions  which  have  taken  place  in  a  foreign  country,  which 
would  otherwise  by  comity  of  nations  be  outside  their  field  of 
inquiry.   It  is  unnecessary  to  do  more  than  mention  these  modifi- 

(1)  7  Moo.  P.C.G.,  77.  (2)  L.R.  1  P.C.,  81. 
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cations  of  the  general  principle  because  there  are  no  circumstances  H-  ^-  o^  A 
in  this  case  which  make  them  applicable.     Mr.  Higgins'  strongest        ^ 
contention  was  based  upon  an  ingenious  and  somewhat  new  view      Potter 
of  the  nature  of  the  grant  of  a  patent.     The  grant  he  urges  is  a  ^       ^'*  „ 
conditional  grant — the  conditions  being  that  the  applicant  is  the  Proprietary 

first  and  true'inventor,  that  the  invention  is  a  novelty,  and  that       J 

the  other  circumstances  exist  which  make  the  issue  of  the  grant 
valid  under  the  Statute  of  Monopolies.  He  says  that  the  matter 
therefore  for  inquiry  by  the  Victorian  Court  is  not  the  validity 
of  the  patent,  but  whether  the  applicant  has  duly  fulfilled  the 
conditions  upon  which  the  grant  was  made  by  the  Governor  of 
New  South  Wales,  and  that  such  an  inquiry  can  be  made  without 
any  breach  of  the  principles  of  international  law.  If  the  grant 
of  the  patent  is  a  conditional  grant  that 'would  be  so.  But 
the  answer  to  the  contention  is  obvious.  The  grant,  we  have 
had  the  terms  of  it  before  us,  is  not  a  conditional,  but  an 
absolute  grant.  No  conditions  can  be  implied  from  its  terms,  nor 
can  any  conditions  be  implied  from  its  nature  and  incidents.  The 
whole  purport  of  the  Patents  Act  of  New  South  Wales  is,  while 
recognizing  patent  grants  as  under  the  old  law,  to  provide 
machinery  for  inquiry  and  investigation  by  ofiicers  of  the  govern- 
ment before  a  patent  is  issued,  and  the  cancellation  of  the  grant 
when  it  ought  not  to  have  issued.  But  the  nature  of  the  grant 
is  not  altered.  Its  incidents  are  well  known,  and  are  the  same 
now  as  they  were  when  the  Statute  of  Monopolies  was  passed. 
The  declaration  in  the  Act,  that  although  8cire  facias  is  abolished  as 
a  method  of  procedure,  the  grounds  of  scire  facias  will  be  grounds 
of  defence  to  an  action  of  infringement,  indicate  that  the  legislature 
did  not  intend  to  alter  the  nature  of  the  grant  of  a  patent,  but 
intended  it  to  remain,  what  it  always  has  been,  the  absolute  grant 
of  a  monopoly  made  by  the  sovereign  executive  power  to  a  subject, 
but  liable  to  be  declared  void  by  the  Courts,  and  withdrawn  and 
cancelled  if  it  should  at  any  time  be  proved  that  the  sovereign 
power  was  misled  into  issuing  it  by  incorrect  representations 
of  the  applicant.  As  the  grant  therefore  is'not  conditional  on  its 
face,  and  cannot  from  its  nature  be  held  to  be  conditional,  the 
contention  of  Mr.  Higgins  must  fail.  For  these  rfe€isons  I  am  of 
opinion  that  the  Supreme  Court  of  Victoria  could  not  try  this  case 
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H.  C.  OF  A.  without  inquiring  into  the  validity  of  the  patent  grant,  and  could 

^ '        not  make  that  inquiry  without  violating  a  fundamental  princi{d£ 

Potter  oi  the  comity  of  nations  which  is  binding  on  the  Victorian  Caart^ 
Bboken  Hill  ^^  ^^®  absence  of  any  Victorian  law  authorizing  them  to  maka 
Proprikta&y  such  inquiry.  The  case,  therefore,  not  being  justiciable  in  tfa 
Victorian  Courts,  I  am  of  opinion  that  the  decision  of  the  Sup 
Court  was  right,  and  the  appeal  should  be  dismissed. 

Appeal  dismissed  mith  cost4, 

m 

Solicitors,  for  appellant,  Braham  <b  Pirani,  Melbourne.  I 

Solicitors,  for  respondent,  Moule,  Hamilton  cfr  KiddU.  ¥el^ 
bourne. 

B.  L      < 
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AUSTIN  AND  OTHERS        ....         Appeliaxts; 

Plaintiffs,  ! 

AND 

AUSTIN  AND  OTHERS        ....       RESPONDEm, 
Defendants,  i 

on  appeal  from  the  supreme  court  of 

victoria. 

H   C  or  A  Trmtte — Breach  of  trust — Negligence — Duty  of  one  of  two  exectUors — Cn^od^  tf 

1906  documents  of  title — Mortgage  deed  l^  in  hands  of  solicilor — Soiicitor  oik  ^ 

.  executors — Mortgage  not  registered — Receipt  of  mortgage  money  6y  soUditf' 

Melbourne,  executor. 

March  6,  8,  9,  Jt  is  the  duty  of  a  trustee,  in  managing  the  trnst  affairs,  to  take  thMt 

' *__   '  precautions  which  an  ordinary  man  of  business  would  t-ake    in  manipH 

Griffith  C.J.,  similar  affaire  of  his  own. 

Barton  and 
O'Connor  JJ.  Executors  omitted  to  register  a  mortgage  given  to  their  testator  during  w 

lifetime.     They  also  left  documents,  which  in  the  absence  of  registration  opi- 
ated as  an  equitable  mortgage  only,  in  the  possiession  of  a  firm  of  solicitors  aetiif  \ 
for  the  estate  by  express  authority  of  the  will,  and  of  which  one  of  them  vu*  ' 


Austin 

V. 
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member,  being  also,  as  trustee  of  another  estate,  one  of  the  mortgagors,  who    H.  C.  of  A. 
had  undertaken  personal  liability  under  the  mortgage.    The  solicitor  executor         1906. 
received  the  mortgage  money  when  due,  and  mis-applied  it. 

JIddy  hsving  regard  to  the  terms  of  the  will  and  the  circumstances  of  the 
case,  that  the  first-named  executor  had  not  been  proved  guilty  of  any  negli-       Austin. 
gence  or  breach  of  trust  for  which  he  could  be  held  responsible.  

Decision  of  Supreme  Court   {Austin  v.  AnstiUf  (1905)   y.L.R.,   564;  27 
A.L.T.,  43),  affirmed,  but  on  different  grounds. 

Appeal  from  the  Supreme  Court  of  Victoria  (Hodges  J.). 

An  action  was  brought  by  Stanley  Austin,  John  Kenny  and 
Frank  Bishop,  the  trustees  in  Victoria  of  the  will  of  James  Austin^ 
deceased,  against  Albei*t  Austin,  A.  H.  BuUivant  and  H.  E.  BuUi- 
vant,  executors  of  W.  H.  BuUivant,  deceased,  alleging  that  the 
said  W.  H.  BuUivant,  who  had  been  one  of  the  executors  and 
trustees  of  the  will  of  the  said  James  Austin,  had  as  such  executor 
and  trustee  been  guilty  of  certain  breaches  of  trust. 

The  facts  are  fully  set  out  in  the  judgment  hereunder. 

Hodges  J.,  before  whom  the  action  was  heard,  gave  judgment 
for  the  defendants:  Austin  v.  Austin  (1). 

The  plaintiffs  now  appealed  to  the  High  Court. 

Duffy  K.C.  and  Starke,  for  the  appellants.  At  the  time  BuUivant 
became  executor  he  knew,  or  ought  to  have  known,  that  the 
mortgage  from  Ware's  executors  was  unregistered,  and  it  was  his 
duty  to  have  taken  steps  to  have  it  registered.  A  trustee  has  two 
fundamental  duties,  first,  to  carry  out  every  direction  of  the  trust 
document,  and,  secondly,  to  preserve  the  trust  estate.  In  carrying 
out  the  latter  duty  he  must  take  such  care  as  a  prudent  and 
vigilant  man  would  take  in  looking  after  business  of  his  own  of  a 
like  class.  As  soon  as  BuUivant  became  executor  he  should  have 
taken  steps  to  find  out  the  state  of  the  trust  property,  including, 
of  course,  the  securities,  and  to  get  it  into  the  joint  control  of 
himself  and  his  co-executor:  Underhill  on  Trusts,  5th  ed.,  p.  154; 
HalUnos  v.  Lloyd  (2);  Lester  v.  Lester  (3);  Macnainara  v.  Carey 
(4);  Dix  V.  Burford  (5);    Low  v.   Bouverie  (6);    Wyman  v, 

(1)  (1905)  V.L.R.,  564 ;  27  A.L.T.,        (3)  6  Ir.  Ch.  Rep.,  513. 
43.  (4)  1  Ir.  Rep.  Eq.,  9. 

(2)  39  Ch.  D.,  686,  at  p.  691.  (5)  19  Beav.,  409. 

(6)  (1891)3Ch.,  82,  atp.  99. 
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Austin 


H.  C.  OF  A.  Pateraon  (1).  The  clause  in  the  will  authorizing  the  appointod 
1906.  ^£  QY^y  ^j^  jjQ  more  than  authorize  the  employment  of  Grey  I 
do  professional  work  and  charge  for  it.  The  fa^t  that  Grey 
one  of  the  solicitors  to  the  estate  made  it  more  necessary 
BuUivant  to  get  this  mortgage  into  the  joint  control  of 
and  Grey.  The  further  facts  that  Grey  was  one  of  the  mortj 
and  that  his  firm  were  solicitors  to  Wares  estate,  made 
negligence  on  BuUivant's  part  to  allow  Grey  to  act  as  solicitor: 
Austin's  estate  in  connection  with  the  matter:  Waring  v.  Wc 
(2);  Fry  v.  Tapson  (3).  The  allowing  Grey  to  retain 
of  the  mortgage  is  as  bad  as  allowing  him  to  get  possession  of 
after  it  had  been  in  the  joint  possession  of  Bullivant  and  Gi 
In  the  latter  case  Bullivant  would  have  been  liable  for 
dealings  with  the  mortgage:  Candler  v.  TiUett  (4);  In 
Gasquoine]  Gasquoine  v.  Gasquoine  (5);  In  re  Stevens:  Coah 
Stevens  (6);  Lowe  v.  Shields  (7);  Field  v.  Field  (8);  In  n 
Pothonier;  Dent  v.  De  Pothonier  (9);  In  re  Sisson'a  Setth 
Jones  V.  Trapped  (10).  Bullivant  is  not  protected  by 
indemnity  given  by  the  will:  Lewin  on  Trusts,  11th  ed.,  p. 
Nor  is  he  protected  by  the  Trusts  Act  1896,  as  the  breach  of  ti 
was  a  continuing  one.  [They  also  referred  to  Hopgood  v.  Pa\ 
(11);  Williams  on  Executors,  10th  ed.,  p.  1463;  Glau^h  v. 
(12);  In  re  Timmis;  Nixon  v.  Smith  (13);  Charlton  v.  Ead 
Durham  (14);  Styles  v.  Guy  (15);  Williams  v.  Higgins  (16):  Sui^ 
V.  Wilders  (17);  National  Trustees  Co.  of  Austrulasia,  Ltd.T, 
General  Finance  Co.  of  Australasia  Ltd,  (18).] 


Isaacs  A.-G.,  and  Weigall,  for  the  respondenta  Grey  had 
personal  interest  in  the  mortgage,  and  therefore  was  not  a  penoal 
whom  Bullivant  ought  not  to  have  employed  in  reference  to  iti 
Knowledge  that  the  mortgage  needed  registration  is  not  to  bi; 
imputed  to  Bullivant.     He  was  justified   in  believing  that  aD 


(1)  (1900)  A.C.,  271. 

(2)  3  Ir.  Ch.  Rep.,  331. 

(3)  28  Ch.  D.,268. 

(4)  22  Beav.,  257,  at  p.  263. 

(5)  (1894)  1  Ch.,  470. 

(6)  (1898)  1  Ch.,  162,  at  p.  171. 

(7)  (1902)  1  I.K.,  320. 

(8)  (1894)  1  Ch.,  425. 
v9)  (1900)  2  Ch.,  629. 


(10)  (1903)  1  Ch..  262. 

(11)  L.R.  11  Kq.,  74. 

(12)3  My.  &  Cr. ,  490,  &t  p.  496. 

(13)  (1902)  1  Ch.,  176. 

(14)  L.R.  4Ch.,433. 

(15)  1  Mac.  &  G.,  422,  at  p.  431. 

(16)  W.N.  (1868),  49. 

(17)  L.R.  12Eq.,  37a 

(18)  (1905)  A.C.,  373, 
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legal  requirements  had  been  complied  with.     It  is  consistent  with   H.  C.  or  A. 

I  AAA 

the  allegations  that  BuUivant  was  not  negligent  in  omitting  to 
get  the  mortgage  registered,  and  it  is  consistent  with  the  facts  Austin 
that  Austin  knew  all  the  facts  and  believed  that  the  mortgage 
was  properly  registered.  The  proper  assumption  is  that  every- 
body except  Grey  believed  it  was  properly  registered.  It  was  a 
reasonable  thing  for  BuUivant  to  employ  a  solicitor  to  do  legal 
work,  and  to  believe  that  Grey  had  properly  done  that  work. 
As  to  any  liability  arising  out  of  the  fact  that  Grey  was  one  of 
the  mortgagors,  no  loss  arose  from  that  fact.  The  mortgage 
money  was  repaid  to  Taylor,  Buckland  &  Gates  and  repayment 
to  them  was  lawful  So  that  the  employment  of  the  solicitors 
was  proper.  See  Lewin  on  Trusta,  11th  ed.,  p.  771  (n),  citing 
AUon  v.  Hai^ison  (1) ;  Shepherd  v.  Harris  (2) ;  Oxley  v.  Scarth 
(3);  In  re  Whiteley;  Whiteley  v.  Learoyd  (4);  Learoyd  v.  WhiteUy 
(5)  ;  In  re  Smith]  Henderson-Roe  v.  Hitchins  (6) ;  In  re  Brier, 
Brier  v.  Evison  (7).  Having  appointed  a  proper  agent,  BuUivant 
might  properly  conclude  that  the  mortgage  was  properly  regis- 
tered. Alternatively,  it  ought  to  be  assumed  that  the  mortgage 
was  properly  left  unregistered.  See  also  Speight  v.  Gaunt  (8) ; 
Home  V.  Pringle  (9) ;  Ex  parte  Belchier  (10) ;  Jobson  v.  Pahner 
(11).  The  Trusts  Act  1896,  which  was  in  force  when  the  acts 
complained  of  were  done,  protects  BuUivant.  The  will  of  Austin 
empowered  the  employment  of  Taylor,  Buckland  &  Gates  to  act 
as  solicitors  to  the  estate,  and,  having  been  employed,  that  firm 
was  properly  entrusted  with  the  registration  of  the  mortgage. 
BuUivant  had  never  any  reason  to  distrust  Grey  until  the  mis- 
appropriation was  found  out.  As  to  the  Triists  Act  1896,  see 
Buckland  v.  Ibhotson  (12). 

[They  also  referred  to  Phillips  v.  Munnings (IS) ;  Trustee  Act 
1893(56  &  57  Vict.  c.  53) ;  In  re  Grindey(U) ;  Trusts  Act  1901.] 

Starke,  in  reply.     The  whole  case  comes  down  to  the  question, 
what  was  BuUivant's  duty  ?   He  must  have  had  some  duty.   Even 

(1)  (Unreported).  (8)  9  App.  Cas.,  1,  at  p.  29. 

(2)  (1905)  2  Ch.,  310.  (9)  8  CI.  &  F.,  264,  at  p.  286. 

(3)  61  L.T.  N.S.,  692.  (10)  1  Amb.,  218. 

(4)  33  Ch.  D.,  347,  at  p.  350.  (11)  (1893)  1  Ch.,  71. 

(5)  12  App.  Cas.,  727,  at  p.  731.  (12)  28  V.L.R.,  688  ;  24  A.L.T.,  132. 

(6)  42  Ch.  D.,  302.  (13)  2  My.  &Cr.,  309. 

(7)  28  Ch.  D.,  238.  (14)  (1898)  2  Ch..  593. 
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H.C.  OF  A.  if  there  was  no  duty  owing  by  Ballivant  to  have  the  mortgaga 
registered,  there  was  a  duty  to  take  proper  care  of  the  uni 
Austin      tered  document  by  getting  it  into  the  joint  control  of  himself 
Austin       Grey.   Tliat  document  was  a  security,  and  the  mortga^  debt 

accessory   to  it.     Without  the  document  Grey   could  not  bai 

obtained  the  mortgage  money,  so  that  the  result  of  Ballivant 
getting  the  document  into  his  control  was  that  the  money 
obtained  by  Orey  and  was  lost  to  the  estate,  and  for  that  Bi 
vant  is  responsible.     If  the  loss  might  have  been  prevented 
Bullivant  doing  his  duty,  he  is  liable.     A  reasonable  and  pnidt 
man  would  never  leave  an  unregistered  mortgage  in  the  hands 
his  co-owner.     The  proximate  cause  of  the  loss  was  the  neglect 
Bullivant  to  protect  the  security.     It  ought  not  to  be  assume 
that  Grey  collected  the  mortgage  debt  under  his  power  as  one 
two  executors.    It  was  collected  by  Taylor,  Buckland  &  Gates, 
that  is,  by  Grey  with  the  aid  of  the  document  which  was  wroo^ 
left  in  his  control.   It  was  wrong  to  employ  a  solicitor  to  hold  the 
document  or  to  collect  that  money  in  respect  of  it.   When  collected 
it  was  a  breach  of  trust  on  Bullivant's  part  to  leave  it  in  thi 
hands  of  Taylor,  Buckland  &  Gates,  or  of  Grey.    Bullivant  knev, 
or  ought  to  have  known,  that  it  was  paid.   It  was  his  duty  to  have 
collected  it  on  4th  August,  1897,  and  that  must  be  imputed  to  hii 
knowledge.     He  could  let  it  stand  out  only  if  it  could  not  be  col- 
lected without  sacrifice,  and  those  circumstances  did  not  arise. 
The  money  was  lost  by  leaving  it   outstanding,  and  for  dak 
Bullivant  is  liable.     An  equitable  mortgage  is  not  an  investmenl 
authorized  by  the  will,  and  it  was  therefore  not  proper  to  leave 
this  money  on  equitable  mortgage.     [He  also  referred  to  Archer i  ' 
Case;  In  re  North  Auatralian  Tei'ritory  Co.  (1);  In  re  Weali; 
Andrews  v.  Weall  (2) ;  Lord  Shipbrook  v.  Lord  Hinchinbrook{S):  1 
In  re  Stuart;  Smith  v.  Stuart  (4);  In  re  Turner;  Barker  v. 
Ivimey  (5) ;  London  General  Omnibus  Co.  Ltd,  v.  Lavell  (6).] 

The  judgment  of  the  Court  was  read  by 
Griffith  C.J.    This  is  a  suit  by  the  present  representatives  of 
James  Austin,  who  died  in  March,  1896,  against  the  executors  of 

(U  (1892)  1  Ch.,  322,  at  p.  341.  (4)  (1897)  2  Ch.,  583. 

(2)  42  Ch.  D.,  674.  (5)  (1897)  1  Ch.,  636.      ' 

(3)  11  Yes.,  252.  (6)  (1901)  1  Ch.,  135,  at  p.  142. 
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one  W.  H.  Bullivant,  who  died  in  January,  1901,  and  who  was  H.  C.  of  a. 

one  of  the  original  executors  and  trustees  under  Austin  s  will,  to       ^ ^ 

recover  a  sum  of  £7,000  alleged  to  have  been  lost  through  the      Austin 
wilful  neglect  and  default  of  Bullivant  as  executor  and  trustee  of 
Austin  s  will. 

In  November,  1889,  Austin,  who  had  been  a  resident  of  Victoria, 
but  then  resided  in  EIngland,  executed  a  power  of  attorney  by 
which  he  appointed  Bullivant,  who  was  his  son-in-law,  and  one 
J.  H.  Grey,  a  member  of  a  firm  of  solicitors  who  carried  on 
practice   at   Geelong  under   the   name   of  Taylor,  Buckland  & 
Gates,  and  who  had  for  some  time  been  Austin's  solicitors,  to  be 
his  attorneys  and  agents,  with  large  powers  of  disposition  over 
Austin  s  lands  in  Victoria  and  full  authority  to  deal  with  any 
debts  owing  to  him.     The  power  of  attorney  included  an  authority 
"  to  accept  or  join  in  accepting  any  mortgage     ...     or  security 
.    .    .     over  any  real  or  personal  estate  that  may  for  any  purpose 
be  executed  to  me."     Acting  under  this  power,  Bullivant  in  1893 
in  concurrence  with  Grey  agreed  to  advance  a  sum  of  £7,000  to 
the  executors  of  one  Ware  on  the  security  of  land  subject  to  the 
Transfer  of  Land  Act     Grey  and   one   C.    E.  Gates,   another 
member  of  his  firm,  were  two  of  Ware's  executors,  the  third  being 
one  Shannon.     At  this  time  both  Grey  and  his  firm  enjoyed  a 
high  reputation,  and  they  continued  to  do  so  until  the  year  1899, 
when  Grey,  who  was  then  the  sole  surviving  member  of  the  firm, 
absconded.     Of  the  £7,000  a  sum  of  £5,000  was  to  be  advanced 
in  April,  1893,  and  the  remaining  £2,000  in  the  following  July. 
Ware's  executors,  including  Grey,  accordingly  executed  a  mortgage 
in  duplicate  in  favour  of  Austin  in  the  form  prescribed  by  the 
Transfer  of  Land  Act,  and  the  duplicates  were  forwarded  to 
Bullivant  by  Taylor,  Buckland  &  Gates  for  signature  by  him  as 
attorney  for  the  mortgagee.     It  appears  that  Bullivant  on  or 
about  5th  April  took  these  documents,  duly  signed  by  him,  to 
Taylor,  Buckland  &  Gates,  and  gave  that  firm  a  cheque  for  the 
£5,000.    The  mortgage,  which  contained  a  stipulation  that  Ware's 
executors  should  not  be  personally  liable  on  the  covenants,  was 
I     never  registered,  but  remained  in  the  custody  of  Taylor,  Buckland 
&  Gates,  who  in  fact  always  acted  as  solicitors  for  Ware's 
executors,  and  conducted  their  financial  business,  as  well  as  acting 
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H.  C.  OF  A.  fQj.  Bullivant  in  his  capacity  of  Austin's  attorney.     The  smn 

, ]^       £2,000  to  be  advanced  in  July  was  in  fact  paid  by  Bullivant  I 

Austin      Grey  on  behalf  of  Ware's  executors,  but  Grey  misappropriated 
Austin.      *^^  ^^®  estate  never  received  the  benefit  of  it.     Taylor,  Bu( 

&   Gates,   however,   regularly   accounted   to    Bullivant  for 

interest  on  the  whole  sum  of  £7,000,  which   was   payabk 
February  and  August  of  each  year,     l^he  principal  was  by 
terms  of  the  mortgage  repayable  on  4th  August,  1897.    It 
•    not  appear  whether  Bullivant  formally  reported  to  Austin 
making  of  this  loan,  or  whether  any  arrangement  was 
between  Bullivant  and  Ware's  executors  that  the  mortgage 
not  be  registered,  or  whether  Austin  ever  received  any  informsl 
on  that  subject.     The  complaint  now  made  against  Bullivant 
not  relate  to  his  conduct  as  attorney  in  making  the  advanee, 
in  failing  to  see  to  the  registration  of  the  mortgage  as  such  attoi 
although  the  propriety  of  his  conduct  in  the  latter  respect 
incidentally  in  question,  as  will  be  afterwards  seen.     In  the  al 
of  any  evidence  on  the  point  we  think  that  the  proper  infe 
to  be  drawn,  if  either  fact  is  material,  is  that  Bullivant  infoi 
Austin  that  he  had  advanced  the  £7,000  to  Ware's  executors, 
that   Austin   knew   that   Grey   and   Gates  were   two  of  ti 
executors. 

Austin  by  his  will  appointed  two  gentlemen,  practisiiig 
partnership  as  solicitors,  as  his  English  executors  and  t 
and  appointed  Bullivant  and  Grey  as  his  Australian  executors 
trustees.  The  trusts  of  the  will  as  to  the  Australian  estate 
"  that  my  Australian  Trustees  shall  as  soon  as  conveniently  may 
after  the  sale  and  conversion  of  my  personal  estate  in  A 
or  elsewhere  out  of  Great  Britain  either  remit  the  net  proceeds 
such  sale  and  conversion  and  also  such  part  of  my  personal 
in  Australia  or  elsewhere  as  shall  consist  of  money  to  my 
Trustees  or  shall  account  for  the  same  to  them  as  they  sh« 
direct."  The  will,  however,  contained  the  following  proviaoiMl 
"  I  authorize  and  empower  the  acting  executors  or  executor  W 
the  time  being  of  this  my  will  both  in  Great  Britain  and  Austral* 
and  so  that  the  powers  next  hereinafter  contained  may  be  exe^ 
cised  by  such  respective  acting  executors  or  executor  with  regttl: 
to  the  property  in  respect  of  which  they   ...    are 
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appointed  executors  or  executor  without  the  concurrence  of  any     ^*-  C.  of  a. 
other  acting  executors  or  executor   ...    to  accept  any  security 
real  or  personal  for  my  debts  owing  to  me  or  my  estate  and  to      Austin 
allow  such  times  for  the  payment  of  any    such  debts     .     .     .      Austin 

either  with  or  without  taking  security,  for  the  same  as  to  them        

or  him  shall  seem   reasonable."     The   w^ill   also   contained   the 
following  clauses : — 

"  I  declare  that  any  trustee  (whether  English  or  Australian)  of 
this  my  Will  *  may  in  the  conduct  of  the  trust  business  instead  of 
acting  personally  employ  and  pay  an  agent  whether  being  a 
solicitor  or  any  other  person  to  transa<it  all  business  and  do  all 
acts  required  to  be  done  in  the  trusts  including  the  receipt  and 
payment  of  money  And  I  expressly  declare  that  the  said 
Edward  Bath  and  Stanley  Austin  '*  (the  English  executors)  "  who 
are  now  in  co-partnership  as  solicitors  at  Glastonbury  aforesaid 
may  by  themselves  or  by  their  firm  act  as  solicitors  or  attorneys 
for  or  in  relation  to  my  estate  or  my  executors  or  executor  or 
trustees  or  trustee  for  the  time  being  whether  English  or  Aus- 
tralian and  that  the  said  Joseph  Henry  Grey  who  is  practising  as 
a  solicitor  at  Geelong  aforesaid  may  by  himself  or  his  firm 
similarly  act  as  solicitor  or  attorney  for  or  in  relation  to  my 
estate  or  my  executors  or  executor  or  trustees  or  trustee  for  the 
time  being  whether  English  or  Australian  and  that  the  said 
Edward  Bath  Stanley  Austin  and  Joseph  Henry  Grey  shall 
respectively  be  entitled  to  charge  and  shall  be  paid  for  all 
business  done  by  them  respectively  as  such  solicitors  or  attorneys 
(including  acts  which  an  executor  or  trustee  could  have  done  per- 
sonally) and  shall  be  entitled  to  receive  the  usual  commission  on 
all  rents  and  interest  received  by  them  respectively  in  the  same 
manner  as  if  they  respectively  had  not  been  appointed  executors 
or  trustees." 

Probate  was  granted  to  Bullivant  and  Grey  in  1896.  At  this 
time  the  mortgage  from  Ware  s  executors,  which  being  unregis- 
tered operated  only  as  an  equitable  charge  upon  the  land  comprised 
in  it,  was  still  in  the  custody  of  Taylor,  Buckland  &  Gates,  of 
which  firm  at  that  time  Grey  and  Gates  were  the  only  members. 
Gates  died  in  May,  1898.  Bullivant  took  no  steps  to  remove 
the  mortgage  from  the  custody  of  the  firm  or  to  procure  its 
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H.  C.  OF  A.    registration.     Shortly  before  the  time  appointed  for  repayment, 

4th  August,  1897,  it  was  verbally  arranged  between  BuUjvant  and 

Austin      Grey  that  the  £7,000   should  remain  outstanding  on  the  same 

Austin       security.     This  arrangement,  in  which  Grey  seems  to  have  pro- 

fessed  to  act  as  representing  Ware  s  executors,  was  in  fact  made 

without  the  concurrence  of  his  co-executors;  for  on  30th  September 
a  cheque  for  £5,164,  representing  the  £5,000  and  interest,  and 
drawn  upon  their  bank,  was  received  by  Grey,  either  acting  as  an 
executor  of  Austin  or  as  solicitor  for  himself  and  Bullivant  as 
joint  executors,  and  plax^ed  to  the  credit  of  his  firm  in  their  bank. 
It  does  not  appear  what  became  of  the  mortgage  security.  Grey 
misappropriated  the  money  thus  received,  but  his  firm  paid  interest, 
represented  to  have  been  received  from  Ware's  executors,  to 
Bullivant  on  the  full  sum  of  £7,000  up  to  February,  1898,  and 
credited  him  in  their  accounts  with  interest  up  to  the  time  of 
Grey's  absconding.  Bullivant  being  dead,  this  action  was  brought 
against  his  executors.  The  breaches  of  duty  alleged  against  him 
as  executor  and  trustee  are — (1)  That  he  negligently  permitted 
Grey  or  his  firm  to  have  the  sole  custody  and  control  of  the 
mortgage  security;  (2)  That  he  negligently  omitted  to  see  to  the 
repayment  of  the  £7,000  on  and  after  4th  August,  1897;  (3)  That 
he  negligently  omitted  to  inquire  or  make  any  provision  for  the 
safety  of  that  sum  on  and  after  the  same  date;  (4)  That  he 
negligently  authorized  or  allowed  the  firm  of  Taylor,  Buckland 
&  Gates  to  act  on  behalf  of  the  Australian  executors  and 
trustees  of  Austin's  will  in  the  matter  of  the  repayment. 

The  learned  Judge  from  whose  decision  this  appeal  is  brought 
gave  judgment  for  the  defendants.  We  have  unfortunately  not 
had  the  advantage  of  his  considered  opinion  on  the  questions  of 
law  raised  on  the  facts,  for,  according  to  the  report  of  his  judgment 
(1),  he  considered  himself  bound  to  follow  a  rule  which  he 
supposed  to  have  been  laid  down  by  this  Court  in  Marshall  v. 
Colonial  Bank  of  Aubtralasia  (2),  although  he  thought  that  rule 
inconsistent  with  principle  and  authority.  The  passage  referred 
to  by  the  learned  Judge  is  as  follows: — "If  the  rule  is  put  in  the 
form  that  he  (the  drawer  of  a  cheque)  must  use  reasonable  care 

(1)  (1905)  V.L.R.,  564;  27  A.L.T.,  (2)  1  C.L.R.,  632,  at  p.  660. 

43. 


.3  C.L.R.]  OF   AUSTRALIA.  525 

to  prevent  forgery,  the  question  arises  what  is  meant  by  reasonable   H.  C.  op  A. 

care.     Usually  in  considering  whether  a  thing  is  reasonable  or       '^ 

not  all  the  circumstances  must  be  taken  into  consideration.     In      Austin 
tliis  view  what  would  be  reasonable  care  in  an  illiterate  farmer      Austin 

might  not  be  reasonable  care  in  a  skilled  accountant.     A  rule       

which  would  make  the  question  depend  upon  the  capacity  or 
education  of  the  drawer  of  the  cheque  can  hardly  form  part  of  the 
Mercantile  law."  It  is  sufficient  to  say  that  in  this  passage  this 
Court  did  not  purport  to  lay  down  any  rule  or  principle  of  law. 
They  stated  a  proposition  which  is  no  more  than  a  truism  for  the 
purpose  of  showing  the  fallacy  of  an  argument  which  had  been 
addressed  to  them  in  that  case,  and  which  they  rejected.  The 
question  of  the  degree  of  care  required  under  an  implied  contract 
to  use  reasonable  care  in  the  performance  of  an  act  requiring 
personal  skill  is  obviously  quite  a  different  question  from  that  of 
the  reasonable  prudence  required  by  law  from  persons  in  a 
fiduciary  position.  The  learned  Judge  however  went  on  to  add, 
(h^ier,  some  expressions  of  opinion  as  to  the  merits  of  the  case. 

The  rule  to  be  applied  in  cases  like  the  present  is  clearly  settled. 
In  Speight  v.  Gaunt  (1),  Lord  Biackhiirn  thus  expressed  it: 
"The  authorities  cited  by  the  late  Master  of  the  Rolls  I  think  show 
that  as  a  general  rule  a  trustee  sufficiently  discharges  his  duty 
if  he  takes  in  managing  trust  affairs  all  those  precautions  which 
an  ordinary  prudent  man  of  business  would  take  in  managing 
similar  affairs  of  his  own."  We  proceed  to  apply  this  rule  to 
the  facts  of  the  present  case.  The  first  point  that  arises  is  whether 
Ballivant  acting  as  attorney  was  guilty  of  any  negligence  in  not 
seeing  to  the  registration  of  the  mortgage.  For,  if  he  was,  he 
must,  we  think,  be  taken  to  have  discovered  when  he  became 
executor  that  the  security  was  in  an  unsafe  condition,  and  must 
be  held  responsible  for  not  doing  what  an  ordinary  prudent  man 
of  business  would  have  done  to  make  it  safe  by  registration.  But 
ean  it  be  said  that  there  was  a  want  of  ordinary  prudence  in  not 
getting  the  mortgage  registered?  We  think  not.  No  evidence 
was  offered  to  show  that  a  loan  on  sufficient  security  by  way  of 
equitable  mortgage  was  imprudent  as  between  Austin  and  his 

(1)  9  App.  Gas.,  l,atp.  19. 
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H.  C.  OF  A.  attorney,  even  if  the  former  did  not  know  of  the  non-registration. 
Nor,  so  far  as  we  can  use  our  knowledge  of  Australian  conditions, 
Austin  could  such  a  proposition  have  been  established  by  evidence.  Was 
it  then  imprudent  to  leave  the  deeds  and  equitable  mortgage  in 
the  possession  of  the  solicitors  for  the  trust  after  Austin's  death? 
We  will  first  consider  the  matter  apart  from  the  circumstance  that 
those  solicitors  were  also,  in  their  capacity  of  Ware's  executors, 
joint  mortgagors.  It  is  common  knowledge  that  in  Australia 
trustees  do  in  fact  habitually  leave  securities  in  the  hands  of  their 
solicitors,  and  we  do  not  know  of  any  authority  to  show  that  this 
may  not  prudently  be  done  in  the  case  of  equitable  mortga^^es. 
Ordinarily  an  equitable  mortgage  will  not  be  discharged  by  the 
mortgagor  without  a  return  of  the  security  and  an  acknowledg- 
ment from  the  mortgagee,  but  the  mere  custody  of  a  security  does 
not  afford  any  evidence  of  authority  in  the  custodian  to  receive 
the  debt.  It  was  attempted  to  draw  an  analogy  between  equit- 
able mortgages  and  what  are  called  "bearer"  securities,  but  the 
analogy  fails  for  the  reason  just  given,  the  possession  of  a  bearer 
security  being  sufficient  proof  of  authority  to  receive  the  debt 
evidenced  by  it.  Does  then  the  circumstance  that  both  members 
of  the  firm  of  Taylor,  Buckland  &  Gates  were  at  this  time  two  of 
Ware's  executors,  and  consequently  nominally  mortgagors 
although  not  personally  bound  by  the  covenants  in  the  mortgage, 
alter  the  case?  In  the  first  place  the  employment  of  that  firm  as 
solicitors  for  Austin's  executors  was  expressly  authorized  by  the 
will,  and  in  our  opinion  their  employment  as  such  solicitors  also 
justified  the  leaving  of  the  security  in  their  hands.  On  the 
assumption,  however,  that  it  did  not,  then,  if,  by  reason  of  the 
security  being  improperly  left  in  their  hands,  it  had  been  last  to 
Austin's  estate,  and  the  debt  had  become  irrecoverable  from  Ware's 
estate,  Austin's  executors  would  have  been  liable  to  make  it  good. 
But  this  did  not  happen:  the  debt  was  paid  by  Ware's  estate, and 
after  such  repayment  had  been  made  it  became  quite  immaterial 
whether  the  security  had  originally  been  good  or  bad,  or  whether 
proper  care  had  or  had  not  been  taken  of  the  securities.  In  this 
respect  the  case  in  the  events  that  happened  does  not  difiTer  from 
a  debt  due  on  personal  security.  Executors  may  be  guilty  of 
negligence  in  not  getting  in  such  a  debt  with  proper  diligence, 
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but  when  it  has  once  been  paid,  since  no  loss  has  occurred  by  H-  C.  of  a. 
reason  of  the  want  of  security,  no  claim  can  be  made  against  the 
executors  for  their  technical  breach  of  trust  from  which  no  loss      Austin 

*^^^^*                                                                                                                              Austin. 
It  follows  from  the  foregoing  considerations  that  the  plaintiffs'       

claim  in  the  present  case  must  be  based,  not  upon  the  negligent 
custody  of  the  securities,  but  upon  BuUivant's  permitting  the 
£5,000  to  come  into  the  hands  of  Grey  or  of  Taylor,  Buckland  & 
Gates.  It  was  pressed  upon  us  that  he  and  his  firm  could  not 
have  received  the  money  if  they  had  not  been  in  possession  of  the 
securities.  But  this  is  not  by  any  means  certain.  Grey  as  one 
of  Austin's  executors  had  authority  to  receive  and  give  a  dis- 
charge for  the  £5,000,  and  the  independent  executor  Shannon 
might  well  have  been  contented  to  pay  him  and  take  his  receipt, 
leaving  the  return  of  the  deeds  to  follow  at  convenience.  There 
is  no  evidence  of  what  actually  took  place  when  the  mortgage 
was  paid  off;  but  it  is  not  improbable,  having  regard  to  the  fact 
that  Taylor,  Buckland  &  Gates  were  solicitors  for  Ware's  executors 
as  well  as  for  Austin's  executors,  and  that  Grey  transacted  the 
legal  and  financial  business  of  the  former,  that  nothing  was  said 
about  the  custody  of  the  security,  and  that,  if  Shannon  took  any 
active  part  in  the  matter,  he  contented  himself  with  taking 
Grey's  receipt,  assuming  that  the  deeds  would  thereafter  be  held 
for  Ware's  estate.  It  does  not  appear  whether  the  receipt,  which 
it  must  be  supposed  was  given,  was  signed  by  Grey  as  executor 
or  in  the  name  of  Taylor,  Buckland  &  Gates.  If  anything  turns 
on  this  point  we  think  the  onus  is  on  the  plaintiffs  to  establish 
the  actual  fact.  Assuming,  however,  that  Grey  could  not  have 
obtained  payment  of  the  debt  if  he  had  not  had  possession  of  the 
security,  the  question  to  be  considered  is:  Ought  Bullivant  to 
have  taken  steps  to  prevent  him  from  receiving  payment  ?  As 
executor  Grey  had  authority  to  receive  the  debt  and  give  a 
valid  discharge  for  it.  Bullivant  had  no  reason  to  suspect  his 
probity,  even  if  he  had  known  (which  he  did  not)  that  Ware's 
executors  intended  to  pay  off  the  loan.  Moreover,  he  was 
expressly  authorized  by  the  will  to  appoint  an  agent  to 
receive  moneys.  In  making  such  an  appointment  he  was,  of 
course,  bound  to  use  due  care,  but  Grey  was  a  person  specially 
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H.  C.  OF  A.  designated  by  the  testator  as  a  fit  person  to  be  appointed  as 
^^^       We  cannot  see  any  reason  for  holding  that  Bnllivant  was  gni^ 
Austin      of  any  negligence  in  not  communicating  personally  with  SI 
Austin.      ^^  ^^^^  ^^  ^*^  bound  to  warn  Shannon  not  to  pay  the 

except  to  himself.   If  Bullivant  had  known  in  August,  1897, 

the  £5,000  had  been  received  by  Grey,  he  would,  no  doubt, 
been  bound  to  take  steps  to  get  it  under  their  joint  control. 
if  he  ought  to  have  known,  and  negligently  failed  to  acquire 
knowledge,  he  would  be  in  no  better  position.  But  Grey, 
both  one  of  the  nominal  mortgagors  and  a  co-executor,  had  told 
that  it  was  desired  that  the  repayment  should  be  deferred, 
Bullivant  had  assented  to  giving  time.  Having  regard  to  tlN( 
course  of  dealing  in  Austin's  lifetime  and  afterwards,  Tve  caonfll 
see  any  reason  why  he  should  have  disbelieved  Grey,  or  har* 
communicated  with  Shannon  to  ask  if  what  Grey  said  was  true. 
He  was  therefore  justified  in  agreeing  to  give  time  to  Wares 
executors  for  payment  of  the  debt,  and  since  interest  on  the  M 
sum  of  £7,000  continued  to  be  paid  or  credited  to  Austin's 
executors'  accoimt,  he  had  no  reason  to  suspect  that  the  prindpil 
had  been  paid  The  case,  therefore,  is  simply  one  in  which  oot 
of  two  co-executors  has  received  a  debt  due  to  the  estate  without 
the  knowlege  of  the  other,  and  under  such  circumstances  as  to  ■ 
justify  that  other  in  not  enforcing  payment  and  not  inquiring  \ 
whether  the  debt  has  been  paid  or  not.  Under  such  circumstances 
no  negligence  can  be  imputed  to  him. 

If,  however,  the  £5,000  ought  to  be  taken  to  have  been  received 
by  Taylor,  Buckland  &  Gates  as  solicitors  for  Austin's  executois, 
and  not  by  Grey  as  one  of  the  executors,  then  we  think  that  the 
appointment  of  that  firm  to  receive  the  money  would  have  been 
justified  by  the  terms  of  the  will,  and  that  a  general  authority  to 
the  firm  to  receive  all  debts  due  to  the  estate  may  be  inferred 
from  the  coui-se  of  business  as  disclosed  by  the  evidence. 

If  Grey  and  Gates  had  been  actual  and  not  merely  nomina] 
debtors  to  Austin,  or  if  the  employment  of  Taylor,  Buckland  & 
Gates  as  solicitors  for  the  Australian  executors  had  not  been 
expressly  authorized  by  the  will,  very  different  considerations 
would  arise.  But  under  all  the  circumstances  we  are  unable  to 
point  to  anything  left  undone  by  Bullivant  which  an  ordinary 


V. 

Austin. 


SCLK]  OF    AUSTRALIA.  529 

prudent  man  of  business  would  have  done  in  managing  similar   H,  c.  of  A. 
affairs  of  his  own. 

If  knowledge  of  the  receipt  of  the  £5,000  by  Grey  in  August,  •  alstin 
1897,  ought  to  be  imputed  to  BuUivant,  the  defendants  would  be 
entitled  to  discharge  themselves  of  their  liability  by  showing  that 
any  steps  which  could  then  have  been  taken  by  Bullivant  to 
recover  the  money  from  Grey  would  have  been  ineffectual : 
MtuMow  V.  FvUer  (1). 

So  far  as  regards  the  £2,000,  the  plaintiffs'  case  rests  on  a 
different  basis,  namely,  negligence  in  not  ascertaining  as  executor 
that  that  sum  had  not,  in  Austin's  lifetime,  reached  the  hands  of 
Ware's  executors.  This  part  of  the  case  was  not  pressed  before 
us,  and  we  say  nothing  about  it. 

For  these  reasons  we  think  that  the  appeal  faila 

Appeal  dismissed  with  costs. 

Solicitor,  for  appellants,  C,  J,  McFarlane. 

Solicitors,  for  respondents,  McConkeyy  Melbourne,  for  Harwood 
&  Pincott,  Geelong. 

B.  L. 
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COUSINS Plaintiff; 

AND 

THE  COMMONWEALTH  ....       Defendant. 

The  ConstittUumy  sees.  52,  S4k'-Commoivcealth  Public  Service  Act  1902  {No.  6  of   H.  C.  of  A. 
1902),  sees.  2,  51,  ftO,  78,  m— Public  Service  Act  1900  {Victoria)  {Xo.  1721),  iQOe. 

ttecs.  1,  3,  4,  8,  16,  19,  20— Public  Service — Officer  in  transferred  department         s_— ^ 
— Salary,  right  of  Commonujealth  to  reditce,  Melboubnb, 

Sec.  19  of  the  Public  Service  Act  1900  (Victoria)  was  a  merely  temporary  -^^a*^^  27,  28, 
provision  to  fix  the  status  of  the  officers  therein  referred  to  when  they  should         

be  transferred  with  their  departments  to  the  Commonwealth.  Griffith  G.J., 

Barton  and 
(1)  Jac.,  198  ;  23  R.R.,  29.  O'Connor  JJ. 
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That  section,  therefore,  does  not,  not  withstanding  sec.  84of  theCoutitotiw 
restrict  the  power  of  the  Commonwealth  Parliament  to  reduce  the  Mlttkid 
officers  of  Victorian  Crovemment  departments  transferred  with  those  deyyt 
ments  to  the  Commonwealth. 

The  provisions  of  the  Commonweaith  Public  Service  Act  1902,  purpotti 
affect  the  salaries  of  officers  in  the  Public  Service  of  the  Commonwealthti 
to  officers  transferred  with  their  departments  from  the  several  States  tei 
Commonwealth  as  well  as  to  other  officers  in  that  service,  even  if  the 
particular  cases  is  to  reduce  the  salaries  those  officers  were  entitled  to 
when  such  departments  were  so  transferred. 

Reference  by  Griffith  C.J. 

James  Cousins,  a  letter  carrier  in  the  Post  and  Telegrai 
Department,  brought  an  action  in  the  High  Court  against 
Commonwealth  claiming  £1  arrears  of  salary  for  the  month 
November,  1905.  The  plaintiiF  alleged  that  he  had  been  a  1 
carrier  in  the  Post  and  Telegraph  Department  of  Victoria, 
that  when  that  department  was  transferred  to  the  Commonw 
he  was  entitled  to  a  salary  of  £150  a  year;  that  he  received  fi 
the  Commonwealth  salary  at  that  rate  up  to  October  31st,  1 
but  that  for  the  month  of  November,  1906,  he  only  received 
at  the  rate  of  £138  a  year,  although  under  the  Constitution 
the  Commonwealth  Pvblic  Service  Act  1902  he  was  entitled 
£150  a  year.  By  its  defence  the  defendant  stated  that  un<ia"tl« 
Cmnmonweal'th  Public  Service  Act  1902,  the  Public  Servi« 
Commissioner  had,  after  full  inquiries,  classified  and  graded  tte 
plaintiiF;  that  a  regulation  had  been  made  by  the  Governor 
General  fixing  the  maximum  pay  for  the  plaintiff  s  grade  it 
£138  a  year;  and  that  on  the  Commissioner's  recommendatna 
the  Governor-General  had  approved  of  the  grading  of  the  pWD- 
titt'and  of  his  being  paid  £138  a  year.  Paragraph  11  of  tk* 
defence  was  as  follows : — "  The  defendant  says  that  the  statemefl* 
of  claim  is  bad  in  law  for  that  it  is  not  herein  alleged  that  the 
Commonwealth  Parliament  has  appropriated  any  sum  out  of  tw 
consolidated  revenue  to  pay  the  alleged  salary  claimed  by  thepl*"'* 
tiff.  The  defendant  will  rely  upon  sec.  78  (1)  of  the  Comnot- 
wealth  Public  Service  Act  1902." 

On  a  summons  for  directions,  Griffith  C.J.  made  an  order  ^ 
follows : — 

'*  1.  That  the  question  whether  it  is  competent  for  the  ComnKm* 
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wealth  Government  under  the  provisions  of  the  Constitution  and  H.  C.  of  a, 
the  Covimonwealth  PiMic  Service  Act  1902  to  reduce  the  salary  * 

of  the  plaintiff  to  an  amount  less  than  that  to  which  he  was     cousins 
entitled  under  the  Public  Service  Acts  of  the  State  of  Victoria  t„kCommon. 
at  the  date  of  the  transfer  of  the  Post  and  Telegraph  Department     wealth. 
to  the  Commonwealth,  and  also  the  demurrer  to  the  statement  of 
claim,  be  decided  before  the  trial  of  the  issues  of  fact. 

*'  2.  That  both  the  aforesaid  matters  be  referred  to  the  Full 
Court." 

The  matter  now  came  on  for  argument. 

I^uffy  K.C.  and  Macfarlan,  for  the  plaintiff.  The  Common- 
wealth Parliament  has  no  power  to  reduce  the  salary  of  the 
plaintiff  below  that  which  he  was  entitled  to  receive  from  the 
State  of  Victoria  when  the  Post  and  Telegraph  Department  was 
taken  over  by  the  Commonwealth,  viz.,  £150  a  year.  In  B<md  v. 
The  Covimonwealth  of  Australia  (1),  it  was  decided  that  under 
.sec.  84  of  the  Consitution  the  plaintiff  is  entitled  to  that  £150  a 
year  until  it  is  altered  by  some  competent  authority.  That  sum 
is  an  irreducible  minimum.  By  sec.  19  of  the  Public  Service  Act 
1900  (Victoria)  the  plaintiff  was  given  a  right  to  that  salary,  but 
it  was  a  right  which  the  Victorian  Parliament  could  have  taken 
away  at  any  time  before  the  Post  and  Telegraph  Department  was 
taken  over  by  the  Commonwealth.  But  a  bargain  was  made 
which  is  embodied  in  sec.  84  of  the  Constitution,  and  its  effect  is 
that,  when  a  department  is  transferred  to  the  Commonwealth,  the 
Commonwealth  agrees  not  to  take  away  the  rights  which  officers 
in  that  department  then  have.  One  of  those  rights  is  that  to  a 
minimuTH  salary  of  £150  a  year.  That  bargain  having  been 
confirmed  by  the  Constitution,  the  plaintiff's  title  became  indefeas- 
ible, except  by  an  Imperial  Act,  or  by  an  amendment  of  the 
Constitution.  Unless  this  view  is  correct,  there  is  not  a  right, 
which  sec.  84  says  is  to  be  preserved  to  every  officer  retained  in 
the  service  of  the  Commonwealth,  which  the  Parliament  of  the 
Commonwealth  could  not  immediately  take  away  from  him.  That 
section  shows  that  there  were  two  things  in  the  minds  of  the  parties, 
first,  that  the  salary  of  a  retained  officer  should  never  be  reduced, 

(1)  1C.L,R.,  13. 
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H.  C.  OF  A.  g^jj^j  secondly,  that  the  State  should  provide  any  pension  or  retiriiif 
^_^        allowance,  to  which  the  officer  might  be  entitled  under  the  State 

Cousins      law,  on  the  basis  of  that  salary,  because  it  never  would  be  any  1*2* 
ThkCommon-  Even  if  the  Parliament  of  the  Commonwealth  has  power  to  redutt 

WEALTH,  ^hg  salaries  of  officers  in  transferred  departments,  it  has  not  doai 
so.  Sec.  60  of  the  Commonwealth  Public  Service  Act  \^ 
practically  re-enacts  sec.  84  of  the  Constitution,  showing  that  tta' 
Parliament  wished  to  endorse  the  bargain  contained  in  sec  M. 
Then  by  sec.  18  of  the  ComTnmiwealth  Public  Service  Act  1902, 
which  provides  for  the  pdyment  of  salaries  and  wages  accordii^ 
to  amounts  and  scales  provided,  a  special  exemption  is  made  as  to 
all  officers  paid  at  a  specified  rate  by  virtue  of  any  Act.  The  wcati 
"Act"  in  that  section  would  cover  sec.  19  of  the  PvMic  Service  Ad 
1900  (Victoria),  sec.  84  of  the  Constitution,  and  at  any  rate  set 
62  of  the  Commonwealth  Public  Service  Act  1902.  So  that  any 
fixing  of  salaries  under  sec.  18  of  the  last  mentioned  Act  woaM 
not  affect  the  plaintiff^'s  salary.  [They  also  referred  to  Brown  v. 
The  Queen  (1).] 

Mitchell  K.C.  and  Lewers,  for  the  defendant.  The  term  "existing 
rights"  in  sec.  84  of  the  Constitution  cannot  be  read  literally,  lA 
the  rights  after  transfer  to  the  Commonwealth  cannot  be  exactly 
the  same  as  those  which  existed  under  the  State.  For  instance,  ft 
officer  in  a  Victorian  department  which  was  transferred  conl^l 
not  claim  to  be  employed  only  in  Victoria.  The  intention  of  aec. 
84  is  that,  so  far  as  rights  could  be  dealt  with  by  the  State 
Parliament  or  by  the  State  Executive,  they  are  to  be  capable  of 
being  dealt  with  by  the  Commonwealth  Parliament  or  by  tie 
Commonwealth  Executive.  Sec.  107  of  the  Constitution  deprives 
the  State  Parliament  of  the  power  it  had  to  alter  the  salaries  of 
these  officers.  Sec.  52  of  the  Constitution  vests  in  the  CJommon- 
wealtli  the  power  to  deal  with  the  salaries  of  transferred  oflScera, 
including  the  power  to  reduce  their  salaries.  The  effect  of  see  W 
of  the  Constitution  is  that  officers  of  transferred  departments  hftve 
the  same  rights,  subject  to  the  control  of  the  Commonwealti 
Parliament,  that  they  had  before  the  transfer  subject  to  the  con- 
trol of  the  State  Parliament.      The  function,  of  sec  19  of  the 

(1)  12  V.L.R.,  397  ;  8  A.L.T.,  2«.  * 
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Public  Service  Act   1900  (Victoria)   was   exhausted  when   the  H.  C.  of  a. 
salaries  at  the  date  of  the  passing  of  that  Act  were  ascertained : 
Miller  v.   The  C(>7n'tnonwealth{l).     The  Commonwealth  Parlia-      Godsins 
ment   having   power   to  deal  with   the   salaries  of   transferred  'r„  ^  common - 
oflSeers,  have  exercised  that  power  by  the  Commonwealth  Public     wkaltm. 
Sendee  Act  1902.     The  fact  that  in  sec.  60  of  that  Act  the  terms  of 
sec.  84  of  the  Constitution  are  re-enacted,  shows  that  the  Parliament 
of  the  Commonwealtli  did  not  regard  sec.  84  as  interfering  in  any 
way  with  their  right  to  legislate  with  regard  to  officers  of  trans- 
ferred departments,  for  they  did  in  terms  legislate  with  regard  to 
them  bv  various  sections  of  the  CoTriTnonwealth  Public  Service 
Act  1902.     [They  referred  to  sees.  2,  8,  9,  17,  18,  46,  51,  58,  62, 
65,  66,  67,  68,  78,  80.]     The  scheme  of  the  Act  would  be  unwork- 
able if  those  sections   did  not   refer  to   officers  of  transfeiTcd 
departments.     As  to  sec.  18,  the  exception  of  "  officers  paid  at  a 
specified  rate  by  virtue  of  any  Act"  cannot  refer  to  the  protection 
of  their  rights  by  sec.  60  or  by  sec.  84  of  the  Constitution.     It 
cannot  be  said  that  the  officers  protected  by  those  sections  are  by 
virtue  of  them  paid  at  a  "  specified  rate."     The  officers  referred  to 
by  the  exemption  in  sec.  18  are  officers  who  by  an  Act  have  a 
fixed  salary.     Sec.  60  is  a  declaratory  statement  that,  pending 
the  adjustment  of  salaries,  which  could  only  be  effected  by  regu- 
lations, the  then  existing  rights,  whatever  they  might  be,  of  those 
officers  were  to  be  preserved. 

Duffy  K.C.  in  reply.  By  virtue  of  sees.  52,  70,  107  and  108  of 
the  Constitution  an  officer  of  a  transferred  department  would, 
without  the  aid  of  sec.  84,  have  all  the  rights  which  according  to 
the  argument  for  the  defendant  he  has  with  the  aid  of  sec.  84. 
That  section  must  have  been  intended  to  give  something  which 
was  not  given  without  it.  Unless  the  intention  were  that  the 
rights  should  be  retained  for  the  future  undiminished,  and  not  to 
be  afiected  by  anything  the  Commonwealth  Parliament  might  do, 
then  nothing  was  given  by  sec.  84  which  was  not  given  by  other 
sections  of  the  Constitution. 

Cur.  adv.  vidt. 

(1)  1  C.L.R.,  668. 
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H.  C.  OF  A.       Griffith  C.J.     This  is  an  action  brought  by  the  plaintiff,  who 
,^^\       is  an  officer  in  tlie  Post  and  Telegraph  Department  of  the  dot- 
Cousins      mon wealth,  against  the  Commonwealth  to  recover  a  sum  of  moi^ 
TheCommon-  which  he  claims  is  due  to  him  for  salary.     At  the  time  when  the 
WKALTH.     Commonwealth  was  established  he  was  an  officer  in  the  Post  and 
March  31.      Telegraph  Department  of  Victoria,  and  was  receiving  a  sakn'  di 
£150  a  year;  and  he  claims  bj'^  virtue  of  the  Victorian  Pi/Wk 
Service  Act  1900  (No.  1721),  sec.  19,  that  he  is  entitled  to  retain  that 
salary  undiminished  as  long  as  he  retains  office  under  the  Cob- 
monwealth.     The  defendants,  without  admitting  any  of  the  fact^ 
pleaded  that  under  Commonwealth  legislation  the  plaintiffs  salaiy 
had  been  fixed  at  £138  a  year,  and  that  he  has  been  paid  at  that 
rate ;   and    further  demurred  to  the  statement  of  claim  on  the 
ground  that  it  does  not  allege  that  any  money  has  been  appro- 
priated by  Parliament  to  satisfy  his  claim,  if  it  is  a  good  ODe. 

The  position  taken  by  the  plaintiff  is  that  the  Commonwealth 
Parliament  cannot  reduce  his  salary  below  £150  a  year ;  and  that 
question  was  directed  to  be  argued  before  the  trial  of  issues  of 
idjciy  and  that,  with  the  demurrer,  now  comes  on  before  us  for 
the  decision. 

The  plaintiff  rests  his  claim  upon  the  provisions  of  sea  H4  of 
the  Constitution  which  provides  {inter  alia)  that :  "  When  any 
department  of  the  public  service  of  a  State  becomes  transferred 
to  the  Commonwealth  all  officers  of  the  department  shall  become 
subject  to  the  control  of  the  Executive  Government  of  the  Com- 
monwealth." ..."  Any  such  officer  who  is  retained  in  the 
service  of  the  Commonwealth  shall  preserve  all  his  existing  and 
accruing  rights  and  shall  be  entitled  to  retire  .from  office  at  the 
time  and  on  the  pension  or  retiring  allowance  which  would  be 
permitted  by  the  law  of  the  State  if  his  service  with  the  ComDion- 
wealtli  were  a  continuation  of  the  service  with  the  Stat^.  Such 
pension  or  retiring  allowance  shall  be  paid  to  him  by  the  Com- 
monwealth :  but  the  State  shall  pay  to  the  Commonwealth  apart 
thereof,  to  be  calculated  on  the  proportion  which  his  term  of  ser- 
vice with  the  State  bears  to  his  whole  term  of  service,  and  for  the 
purpose  of  the  calculation  his  salary  shall  be  taken  to  be  that  paid 
to  him  by  the  State  at  the  time  of  the  transfer.'*  It  is  not  neces- 
sary to  criticize  the  words  of  the  latter  part  of  that  section,  but  I 
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have  read  them  for  the  purpose  of  pointing  out  that,  while  the  H.  C.  of  a. 
Constitution  preserves  "  all  his  existing  and  accruing  rights,"  it 
goes  on  to  make  special  provision  in  respect  of  pension  rights     (Cousins 
and  rights  of  retiring  allowance,  which  are,  of  course,  one  soi-t  xjiKCoVfjjoN- 
of  existing  or  accruing  rights.     As  to  rights  other  than  pension      wealth. 
rights  or   rights  of   retiring    allowance,   no   special   provisions    Griffith  c.j. 
are  made.     Upon  that  an  argument  has  been  founded  in  this 
case  that  the  section  was  only  intended  to  deal  with  pension  rights 
and  rights  of  that  kind ;  but  it  was  held  by  this  Coui-t  in  the  case 
of  BoTid  V.  TIte  CoTrvmonwealth  of  Australia  (1),  that  one  of  the 
rights  which  a  transferred  oflScer  took  over  with  him  was  the 
right  to  receive  the  same  salary  until  altered  by  some  competent 
authority.    The  case  I  have  referred  to  also  established  a  principle 
which,  applied   to  the  present  case,   shows   that  the   plaintiff, 
when  he  entered  the  service  of  the   Commonwealth,   upon  the 
transfer  of  the  Post  and  Telegraph  Departments  to  the  Common- 
wealth on  1st  March,  1901,  was  entitled  to  receive  a  salary  of 
£150  a  year.      In  that  case  the  question  was  left  open  how  long 
he  was  entitled  to  continue  to  receive  that  sum ;  and  that  is  the 
question  we  now  have  to  determine. 

The  plaintiff  founds  his  claim  to  receive  this  salary  upon  the 
provisions  of  sec.  19  of  the  Victorian  Pvblic  Service  Act  1900, 
which  was  passed  on  the  27th  December,  1900,  four  days  before 
the  proclamation  constituting  the  Commonwealth  took  effect. 
That  section  is  as  follows : — "  From  the  commencement  of  this 
Act  every  officer  of  the  Trade  and  Customs  Defence  and  Post  and 
Telegraph  Departments  shall  be  entitled  to  receive  a  salary  equal 
to  the  highest  salary  then  payable  to  an  officer  of  corresponding 
position  in  any  Australian  Colony.  Provided  that  this  section 
shall  not  entitle  any  officer  to  receive  more  than  One  hundred  and 
fifty-six  pounds  per  annum."  As  I  have  said,  it  has  been  decided 
that  that  section  entitled  him  to  carry  over  his  existing  salary,  and 
to  claim  it  from  the  Commonwealth  until  altered  by  some  com- 
petent authority.  The  plaintiff  now  contends  that  that  section 
gives  him  an  inalienable  right  to  retain  his  salary ;  that  it  is,  in 
effect,  to  be  read  as  if  it  was  inserted  in  the  Constitution,  and  not 
only  as  being  inserted,  but  with  the  addition  that  such  salary  was 

(1)  1  C.L.R.,  13. 
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H.  C.  OF  A.    not  to  be  diminished  during  his  continuance  in  office.     It  appeaiS' 
1906.        ^  jj^g  ^jj^^  ^jjg   j.^g^j   point   to   be  determined  in   this   case  is: 

Cousins      "  What  is  the  proper  construction  of  sec.  19  ?      What  was  the 

„,     ,,^-  riffht  the   legislature   conferred   when  it  passed  that  section^ 

Thk(>ommon-  .      . 

WEALTH.     Having  regard  to  constitutional  usage  and  the  powers  of  Parli 
Griffith  C.J.    ment,  we  know  that  it  is  the  practice  of  legislatures  to  fix 
salaries  of  public  servants  from  time  to  time.     There  is  no  d 
that  a  legislature  of  plenary  power  can,  even  if  it  has  passed 
act  apparently  conferring  a  vested  right  in  the  strongest  Ian 
repeal  it;  we  also  know  that  it  is  and  has  been  in  Australia  a 
very  common  form  of  legislation  to  provide  for  fixing  the  salaiiev 
of  civil   servants   by  legislative    enactment — the   salary  either 
being  mentioned   in   the   Act,   or   the   maximum    or    minimim 
being  mentioned  in  the  Act,  and  provisions  being  made  either 
for  classifying  or  grading   by   regulations.     That    was   a  veif 
familiar   form   of   legislation,  and  it  was  followed  in  Victoria. 
In  Victoria  the  Public  Service  was   regulated   by   the  PuUk 
Set'vice  Act  1890,  with  which  the  Public  Service  Act  1900  istobt 
read.     Sec.  1  of  the  latter  Act  provides  that : — "  This  Act  maybe 
cited  as  the  Public  Service  Act  1900  and  shall  be  read  and  con- 
strued as  one  with  the  Public  Seinrice  Act  1890  and  any  Art 
amending  the  same."    Without  referring  in  detail  to  the  provision 
of  the  Public  Service  Act  1890  I  refer  to  one,  namelj',  sec.  24 
which  provides  that : — "  The  Governor  in  Council  may  upon  the 
recommendation  of  the  Board  from  time  to  time  notwithstaxKling 
anything  contained  in  this  Act  fix  the  amount  of  salary  to  be 
paid  to  an  officer  at  any  sum  within  the  maximum  and  minimniB 
limits  of  the  class  of  such  office  as  determined  under  the  provisions 
of  this  Act,  and  such  sum  shall  be  the  salary  attached  to  snch 
office  without  annual  increment."     I  merely  refer  to  that  to  shor 
that  the  legislature  had  in  all  their  Acts  for  regulating  the  Public 
Service  reserved  the  power  to  alter  salaries.     Sea  19  then  can- 
not be  read  by  itself.     The  other  provisions  of  the  Public  Servid 
Act  1900  must  be  referred  to  to  see  what  was  the  subject  with 
which  the  legislature  was  dealing.     The  Act  refers  to  a  Report 
of  the  Reclassification  Board  which  had  then  lately  been  pre- 
sented to  Parliament,  and  it  provides  in  sec.  3  that : — ^  Wberf 
in  the  Fifth  Schedule  to  the  report  the  work  performed  by  any 
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officer  is  determined  to  be  of  a  different  division  or  class  or  is  H.  C.  oj  A. 
assigned  a  different  salary  than  the  division  or  class  or  salary  (as 
the  case  may  be)  of  the  officer  named  in  the  said  Schedule  as     cousins 
performing  the  duties  of  such  office  on  the  31st  day  of  December  ^    ^^• 
One  thousand  eight  hundred  and  ninety-eight  then  such  office     wealth. 
shall  without  further  or  other  authority  than  this  Act  be  deemed    Griffith  o.a. 
and  be  taken  to  be  of  the  division  and  the  class  and  to  have 
assigned  thereto  the  salary  as  determined  by  the  Reclassification 
Board." 

That  section  operated  to  fix  a  number  of  salaries,  the  salaries 
attached  to  offices  which  were  to  be  taken  to  be  of  the  division 
and  class  and  to  have  assigned  thereto  a  salary  as  determined 
by  the  Reclassification  Board.  That  is  the  first  enactment  made 
in  the  Act,  which  is  to  be  read  "subject  to  the  provisions  of  the 
Public  Service  Acts."  The  next  section,  sec.  4,  provides  that: — 
"(1.)  Notwithstanding  the  provisions  of  any  Act  or  regidation 
the  Governor  in  Council  on  the  recommendation  of  the  Public 
Service  Board  within  twelve  months  after  the  commencement  of 
this  Act  may  if  he  think  fit  but  not  otherwise  appoint  any  officer 
whose  work  has  been  so  determined  to  be  of  a  higher  division  or 
class  or  has  been  so  assigned  a  higher  salary,  or  any  officer  per- 
forming such  work  at  the  time  of  the  commencement  of  this  Act, 
or  any  officer  who  has  performed  such  work  and  who  is  in  the 
opinion  of  the  Board  competent  to  perform  such  work,  to  the 
division  and  class  as  determined  in  such  Schedide,  and  such 
officer  so  appointed  shall  from  such  date  as  may  be  specified  by 
the  Governor  in  Council  be  entitled  to  the  salary  a^ssigned  to 
such  office  as  so  determined  in  such  Schedule." 

Sec  4  contains  other  provisions  as  to  promotion  &c. 

Then  sec.  8  provides  that: — "Notwithstanding  the  provisions 
of  any  Act  or  regulation  the  Governor  in  Council  on  the  recom- 
mendation of  the  Board  may  if  he  think  fit  appoint  or  promote 
any  person  at  the  commencement  of  this  Act  employed  in  the 
Trade  and  Customs  Department  the  Defence  Department  or  the 
Post  &  Telegraph  Department,"  (the  same  three  departments  as 
are  mentioned  in  sec  19)  "to  any  other  position  in  such  depart- 
ments respectively  without  taking  into  consideration  the  qualifica- 

ti(xiB  and  claims  of  any  other  officer."    Then  sec  16  provides: — 
voi^  ni  3S 
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H.  0.  OF  A.  "Where  in  the  Report  the  value  of  the  work  performed  by 
^^^*       officer  is  determined  at  a  salary  less  than  the  rate  received 
CousiKs      such  officer,  the  rate  as  so  determined  shall  apply  only  to 
TukCommok-  P®^^^  hereafter  appointed  promoted  or  transferred  to  fill 
WEALTH,     office;  and  where  pursuant  to  the  provisions  of  the  Public 
Griffltho.j.    Acts  any  alteration  is  by  regulation  made  in  the  emoli 
salaries   allowances  and  wages  to  be  paid  to  officers  in 
Professional  Division  or  General  Division  such  regulations 
not  prejudicially  affect  any  officer  appointed  under  or  subject! 
any  prior  regulation  so  long  as  he  remains  in  the  office  or  pocit 
filled  by  him  at  the  time  of  the  commencement  of  this  Act** 

Then  comes  sec.  19  which  I  have  already  read.     Then  see 
provides  that : — ''  Notwithstanding  anything  contained  in 
Act  or  any  regulation  the  Governor  in  Council  may  if  he 
fit  on  the  recommendation  of  the  Board  appoint  any  person 
at  the  commencement  of  this  Act  is  temporarily  employed  in 
Trade  and  Customs  Defence  or  Post  and  Telegraph  Departnu 
and  who  during  the  last  preceding  eight  years  has  been 
employed  for  a  period  or  periods  amounting  in  the  whole  to 
years  or  upwards  to  the  General  Division  of  the  Public 
and  such  person  shall  thereupon  be  subject  and  entitled  to 
the  provisions  of  the  Public  Service  Acts  and  regulations  api 
able  to  such  division."     Reading  those  sections  together, 
apparent  intention  of  the  legislature  was  to  deal  with  then 
departments,  and  to  give  the  officers  in  them  a  certain  standiof  i 
in  the  Public  Service  of  Victoria,  which  they  would  cany  ovef  i 
with  them  when  the  departments  were,  as  it  was  known  tiuf 
would  be,  (one  within  a  week  and  the  other  within  two  or  \hM 
months)  taken  over  by  the  CommonwealtL     Such  provisions  hil| 
always  been  subject  to  the  power  of  the  legislature  to  alter; 
them,  and  it  has  been  the  practice  to  alter  them  from  time  to 
time,  and  to  make  other  provisions,  as  in  the  instance  quoted  kmt 
the  Public  Service  Act  1890.    That  is  good  reason  for  suppoem^ 
that  this  section  was  not  intended  to  create  a  right  which  tte 
legislature  of  Victoria  could  not  reasonably  land  fairly  alter  if  ft 
thought  fit  to  do  so.     As  to  its  power,  there  can  be  no  doubt  tkafe 
the  legislature  could  have  altered  these  salaries  if  tiie  occara 
arose.     It  appears  then  that  the  fixing  of ,  a  osAaacy  was  always 
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lareated  as  a  temporary  provision  to  last  only  until  altered ;  but  ^-  ^*  ^'  A* 
there  was  a  well  known  formula  used  in  legislation  when  the 
contrary  was  intended,  that  is  to  say,  when  it  was  intended     Cousins 
to  provide  that  such  salaries  should  not  be  diminished  during  the  thbCommoh- 
oontinuance  in  ofBce.     That  is  the  form  of  the  provision  in  the     wealth. 
Commonwealth  Constitution  as  to  the  salaries  of  the  Federal    ariffithb.i 
Judges,  and  a  similar  provision  is  made  in  the  Constitution  Acts  of 
the  States  with  respect  to  the  salary  of  the  Supreme  Courts 
Judgea     In  some  cases  the  words  are  "  during  the  continuance  in 
office":  in  other  cases  "during  the  existence  of  the  patent"  or 
"commission."     When,  then,  we  find  an  Act  fixing  a  salary  without 
these  words,  it  may  reasonably  be  inferred  as  a  matter  of  con- 
struction that  it  was  not  intended  by  the  legislature  that  these 
words  should  be  read  in. 

There  is  another  reason,  and  I  think  a  very  cogent  one, 
for  coming  to  the  same  conclusion.  This  Act  was  passed  in 
December,  1900,  four  days  before  the  Commonwealth  came  into 
existence,  and  after  the  Constitution  Act  had  been  assented  to  by 
Her  Majesty,  and  after  the  Proclamation  had  been  published 
bringing  it  into  operation.  The  Constitution  was  the  result  of  a 
compact  between  the  several  Australian  States,  to  which  effect 
was  given  by  Imperial  legislation.  One  of  the  terms  of  the  com- 
pact was  that  contained  in  sec.  84 ;  and  I  think  it  must  be  taken 
that  when  the  parties  agreed  to  enter  into  that  compact,  they 
were  aware  of  the  laws  of  the  several  States  by  which  the  rights 
of  officers  in  the  departments  of  the  several  States  were  determined, 
and  they  were  prepared  to  agree  that  all  these  rights  were  to 
be  taken  over  by  the  Commonwealth  when  the  departments  were 
transferred  to  the  Commonwealth.  But  it  could  not  have  been 
contemplated  that,  after  that  compact  was  made  and  ratified  by 
the  Imperial  Parliament,  and  was  shortly  to  come  into  operation, 
any  of  these  States  should  create  an  entirely  new. right  to  be 
imposed  upon  the  other  parties  to  the  compact  without  their 
consent.  That  is  not  to  be  supposed  to  have  been  the  intention 
of  the  legislature  of  Victoria,  and,  even  if  the  words  were  more 
cogent  than  they  are,  t  think  it  ought  to  be  attributed  to  the 
legislature  that  they  did  not  intend  to  impose  any  greater  obliga-' 
tion  on  the  ConmionweaUh  thai!  they  had  previously  imposed 
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H.  C.  OF  A.   upon  themselveB.     It  was  known  to  the  Victorian  legislature  that 

1QAA 

iwo.        ^j^^y  could  not  pass  any  law  which  the  Commonwealth  ParliA- 

CousiKs      ment  could  not  alter,  unless  prevented  by  sec.  84  of  the  Constitu- 

ThsCommon-  ^^^^  from  doing  so.     I  think  all  these  considerations  point  in  the 

WEALTH,     same  direction,  that  sec.  19  of  the  Pvhlic  Service  Act  1900  ought 

Griffith  CLJ.    to  be  construed  aa  intended  to  be  a  merely  temporary  provision 

to  fix  the  status  of  these  officers  when  transferred  to  the  Com- 

monwealth  Government,  and  the  operation  of  which  would  then 

be  exhausted.     In  the  words  of  this  Court  in  the  case  of  MiHer 

V.  The  CoTnmonwealth  (1),  (a  case  arising  under  the  same  section) 

this  section  is  to  be  construed  just  as  if  it  had  been  recited  in  the 

Act  that  these  departments  were  shortly  about  to  be  taken  over 

by  the  Commonwealth  Qovernment,  and  that  it  was  considered 

desirable  definitely  to  determine  what  the  status  of  the  officers 

of  those  departments  was  to  be  when  taken  over.     In  my  opinion, 

it  did  no  more  than  fix  their  status  in  the  Victorian  Service  as 

members  of  that  Service,  and  gave  them  no  greater  privileges  in 

any  respect  than  other  transferred  civil  servants  possessed. 

That  being  so,  the  only  right  which  the  plaintiff  took  over  was 
the  right  to  receive  liis  existing  salary  until  lawfully  reduced, 
and  it  was  competent  for  the  Commonwealth  Parliament  to 
reduce  it. 

The  next  question  is  whether  it  has  done  so ;  and  that  depends 
upon  the  construction  of  the  CommonweaUh  Public  Service  Act 
1902.  The  term  "officers"  is  defined  in  sea  2  of  that  Act  to  mean : 
— "  Any  person  employed  in  any  capacity  in  the  Public  Service  of 
the  Commonwealth  whether  appointed  or  transferred  thereto 
before  or  after  the  commencement  of  this  Act."  It  is  suggested 
that  that  may  be  limited  to  persons  who  were  transferred  indi- 
vidually and  not  with  their  departments  under  the  provisions 
of  sea  8  (4);  but  I  think  it  is  clear  that  it  refers  to  officers 
transferred  with  the  departments,  not  only  because  otherwise 
almost  all  of  the  other  provisions  of  the  Act  would  be  rendered 
futile,  but  also  on  account  of  the  express  words  of  sea  51,  which 
provides  that: — "This  part  of  this  Act  except  the  last  section 
thereof  shall  not  apply  to  any  persons  who  at  the  time  of  the 
transfer  to  the  Commonwealth  of  a  Department  of  the  Public 

(1)  1  C.L.R.,  668. 
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Service  of  a  State  were  officers  of  such  Department,"  thus  aissuming  ^«  C-  o'  ^ 
that,  but  for  this  provision,  the  whole  Act  would  have  applied  to 
the  persons  excepted.  Sec.  8  contains  provisions  for  grading  the  Cousins 
Public  Service,  which  is  to  be  divided  into  divisions,  classes,  sub-  xheCommon- 
divisions,  and  grades;  and  subrsec.  5  provides  that: — "For  the  wealth. 
purposes  of  this  section  an  officer  of  a  Department  of  the  Public  Griffith  c.  j. 
Service  of  a  State  which  has  become  transferred  to  the  Common- 
wealth shall  be  deemed  to  be  an  officer  of  the  class  or  grade  as 
determined  by  the  Commissioner  pursuant  to  this  Act."  In  my 
opinion  that  section  applies  to  the  case  of  persons  in  the  depart- 
ment in  question,  and  provides  that  they  may  be  graded  in  the 
way  prescribed  by  the  Act.  Then  sec.  80  provides  that: — "The 
Governor  in  Council  may  make  alter  or  repeal  regulations  for  the 
carrying  out  of  any  of  the  provisions  of  this  Act  and  in  particular 
for  all  or  any  of  the  following  purposes  namely: — (a)  For 
arranging  the  Professional  Division  into  classes  and  the  Oeneral 
Division  into  grades,  and  for  determining  the  limits  of  salaries 
and  wages  to  be  paid  to  persons  in  such  classes  or  grades  in  the 
different  Departments  or  in  any  specified  Department."  In  my 
opinion  that  provision  applies  to  all  these  persons.  It  is  alleged 
as  a  fact  that  the  plaintiff  has  been  graded  in  a  class  in  which 
the  maximum  salary  is  £138  a  year,  which  he  has  received.  It 
is  suggested  that  these  provisions  do  not  apply  to  his  case  by 
reason  of  the  provisions  of  sec.  60  of  the  ComTnonwealth  Public 
Service  Act  1902,  which  are  a  re-enactment  of  the  provisions 
in  sec.  84  of  the  Constitution  to  the  effect  that  every  officer 
of  a  transferred  department  who  is  retained  in  the  service  of 
the  Commonwealth  shall  preserve  aU  his  existing  and  accruing 
righta  It  is  said  that  one  of  his  "existing  rights"  is  the 
right  to  retain  his  salary  until  otherwise  dealt  with  by  law. 
But  the  same  Act  which  contains  that  provision,  also  contains 
provisions  for  dealing  with  the  salaries  of  these  officers,  for  putting 
them  into  divisions  and  grades,  and  for  fixing  their  salaries  accord- 
ing to  such  divisions  and  grades ;  and  I  think  that  sec.  60  cannot 
be  construed  as  excepting  these  persons  fron  the  Act.  I  think 
that  any  such  construction  would  be  quite  inconsistent  with  the 
first  provision  of  sec.  84  of  the  Constitution  that  they  shall  be 

subject  to  the  control  of  the   Executive   Government  of  the 
VOL.  III.  39 
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H.  C.  OF  A.  Commonwealth,  and  the  provisions  of  sec.  52,  which  gives 

1906  . 

^ '^       Commonwealth  Parliament  exclusive  power  to  make  laws 

CoDsiNs     the  peace,  order,  and  good  government  of  the  Commonwealth 
The  Common- ^^P^^^  to  "matters  relating  to  any  department  of  the  Pul 
WEALTH.     Service  the  control  of  which  is  by  this  Constitution  transfe 
to  the  Executive  Government  of  the  Commonwealth."     They  i 
exclusive  power  to  make  the  laws,  and  they  have  made  laws, 
ing  with  all  persons  in  the  service;  and  the  result  is  that,! 
regulations  have  been  made,  as  is  alleged  fixing  his  salaiy 
£138  a  year,  then  the  plaintiff  is  not  entitled  to  a  salary  of 
than  £138  a  year.     That  disposes  of  the  first  question  referred 
the  Court. 

The  other  question  is  whether  the  statement  of  claim  is 
Sec.  78  of  the  GoTriTKwnwealth  Public  Service  Act  1902  pro\ 
in  sub-sec.   1  that: — "Nothing  in  this  Act  shall  authori^ 
expenditure  of  any  greater  sum  out  of  the  Consolidated  Reveni 
Fund  by  way  of  payment  of  any  salary  than  is  from  time  to 
appropriated  by   The    Parliament    for   the   purpose."      In 
statement  of  claim   it  is  not  alleged  that  any  greater 
than  that  which  the  plaintiff  has  received  was  appropriated 
therefore,  his  claim  depends  on  that  Act,  it  is  a  fatal  obj( 
that  it  does  not  appear  that  Parliament  has  provided  any  m( 
for  the  payment  of  a  greater  salary.     In  the  case  of  Bofid  v. 
Commonwealth  (1)  quite  different  considerations  arose, 
the  obligations  which  had  been  imposed  upon  the  Commonw( 
by  the  Constitution  had  not  been  altered  :  here  the  only  claim 
the  plaintiff,  if  he  claims  under  the  Commonv}ealt?i  Public 
Act  1902,  is  such  a  right  as  that  Act  gives  him,  and  it  is  a  del 
that  no  greater  sum  of  money  has  been  voted  by  Parliament 


Barton  J.     I  am  of  the  same  opinion. 
O'Connor  J.     I  also  am  of  the  same  opinion. 


[It  was  agreed  that  the  plaintiff  should  have  leave  to  amend 
raise  the  question  whether  his  salary  had  been  in  fact  rtd\ 
in  accordance  unth  the  Act!] 

(1)  1  C.L.R.,  13. 
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Qiiestions  of  law  decided  in  favor  of  the  ^-  ^-  ^^  ^' 
defendant      Demurn^er  to  stand  over.       v«^ 
Plaintiff  to    have  liberty  to  amend.     Cousins 
Coats  reserved.    Liberty  to  apply.  theCommon- 
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alicitors,  for  appellant,  Rigby  &  Fielding,  Melbourne. 

olidtor,  for  respondent,  Powers,  Crown   Solicitor  for  Com- 
iwealth. 

B.  L. 
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TCALF     .  Appellant; 

Plaintiff, 

AND 

E  GREAT  BOULDER  PROPRIETARY  ^     „ 

r.^^^     ,rT-..T^r^       TT^mrTrr^T^Tv  t  RESPONDENTS 

GOLD  MINES,  LIMITED 
Defendants, 


} 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
WESTERN  AUSTRALIA. 

^ml—MaittT  and  servuht—Emphyerei'  liability— Negligence — AccidefU—Co7i-  h.  c.  of  A. 

dition  of  ways — Dtftct — Person  to  whose  orders  or  directions  workman  hound  to  1903. 

ccm/orm — Shc^Szcavation— Employers'    Liability   Act    1894    {W,A.)y   (58  ' — .^^ 

Vid.  Xo.  3),  sec.  3  {I)— Mines  Regulations  Act  1893  ( W.A.)  (59  Vict.  Xo.  37),  Perth, 

sus.  4,  23,  rr.  8,  20,  28.  Oct.  25,  26, 

27 
"  Defect  in  condition,*'  in  sec.  3  (1)  of  the  Employers*  Liability  Act  (W.A.),  '* 

means  a  defect  in  original  construction  or  sabaequent  condition,  rendering  the  -i^l^^^o^^^'t 

appliance  in  question  unfit  for  the  purpose  to  which  it  was  applied,  when  used       '^  ov.  .  . 

with  reasonable  care  and  caution,  and  does  not  cover  the  negligent  use  of  a  , 

•  *  ^  Griffith  C. J., 

properly  constructed  appliance.  Barton  and 

O'Connor  JJ. 

The  words  '*  goo<l  order  and  condition,"  in  the  Mines  Regulation  Act,  sec. 
^,  rule  20,  and  "  securely  protected  and  made  safe  "in  rule  8  refer  to  the 
■ame  quatittes. 

A  person  employed  in  a  mine,  whose  duty  it  was  to  notify  by  signal  when 
cooditiotts  were  such  that  work,  which  the  miners  were  bound  to  do,  might 
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be  safely  proceeded  with,  is  not  a  person  *'  to  whose  orders  and 
workman  is  bosnd  to  conform,"  within  the  meaning  of  the  Ktnplcyer* 

Act. 

Semblet  a  shaft,  in  which  the  work  of  excavation  is  finished,  b  use 
excavation  within  the  meaning  of  the  Mines  Regulation  ^c<  (W.A.y,9ce.! 
rule  8. 

Appeal  from    a  decision  of  the    Supreme   Court   of   Westi 
Australia. 

The  following  statement  of  facts  is  taken  from  the  judgments 
Grifith  C.J.  :— 

This  was  an  action  for  damages  sustained  by  the  plaintiff, 
was  a  workman  in  the  employment  of  the  defendants,  by  reasc 
alleged  negligence  and  breach  of  duty  by  persons  for  whose 
the  defendants  were  responsible.  The  case  was  originally 
sented  in  three  ways — (1)  as  an  action  for  breach  of  the  coi 
law  duty  of  the  defendants  to  use  due  care ;  (2)  as  a  claim 
the  Employers*  Liability  Act  of  Western  Australia  (58  Vict  N 
3,  assented  to  10th  October,  1894) ;  and  (3)  as  a  claim  for  dai 
for  injuries  arising  by  reason  of  brea<ches  of  statutory  duty  imj 
by  the  Mines  Regulation  Act  (59  Vict.  No.  37).  The  facts,  wl 
were  not  in  dispute,  may  be  shortly  stated.  The  defendants 
the  owners  of  a  gold  mine  at  Kalgoorlie,  in  which  there  is  a 
about  2,000  feet  deep,  into  which  several  levels  open  at  vari( 
depths.  Communication  with  the  mine  is  maintained  in  the 
manner,  by  cages,  with  winding  gear  worked  from  the 
At  each  level  there  are  two  frames,  called  chairs,  attached 
opposite  sides  of  the  shaft  by  hinges.  When  mineral  is 
taken  from  a  level,  it  is  the  practice  to  let  down  the  chairs 
as  to  form  a  fixed  bed  for  the  cage  to  rest  upon,  instead 
remaining  suspended  from  the  rope.  The  duty  of  attending  ta 
these  chairs  was  entrusted  to  one  Woodward,  who  was  called  the 
"  platman,"  and  whose  duty  it  was,  as  soon  as  work  was  finished  aftj 
the  level,  to  signal  to  the  engine-driver  to  lift  the  cage  a  little,  sai 
as  to  take  the  weight  ofl'  the  chairs,  then  to  raise  the  chairs  oi; 
their  hinges,  so  as  to  leave  the  shaft  free  for  a  cage  descending  to 

a  lower  level,  and  then  to  give  a  signal  that  the  shaft  was  cletr.; 

I 

The  plaintiff  was  employed  to  collect  tools  in  the  mine,  taketbes 
to  the  surface  for  re-sharpening,  and  take  them  back  again.    Oa 
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the  occasion  in  question  the  cage  had  been  taking  in  mineral  at   H.  C.  of  A. 
the  1,100  feet  level.     This  work  being  finished,  it  was  drawn  up       ^_' 
to  the  surface,  and  Woodward  signalled  that  the  shaft  was  clear,     metcalf 
but  omitted  to  raise  the  chairs.     Shortly  afterwards,  and  before      qrbat 
anything  further  had  been  done  in  the  shaft,  it  was  plaintiff's  ^  Bodluek 

Proprietary 

duty  to  descend  with  tools  to  the  1,750  feet  level,  which  he  started  Gold  Minks 

T  t*t\ 

to  do.     Woodward,  who  was  at  the  surface,  told  him  that  he       '__ 

would  find  everything  all  right,  and  that  the  cage  was  to  stop  at 
the  700  feet  level  to  pick  up  another  workman.  The  cage  then 
started,  stopped  at  the  700  feet  level  as  directed,  and  proceeded 
downwards,  until  it  reached  the  1,100  feet  level,  when  it  came 
violently  upon  the  chairs  which  had  not  been  raised,  and  the 
plaintiff  sustained  serious  injurie& 

ViUeneuve  Smith  (with  him  Lavan)^  for  the  appellant. 
The  appellant  was  a  tool-carrier,  and  his  duties  required  him  to 
descend  the  shaft  at  "  crib  time "  and  visit  every  level.  One 
Woodward  was  in  charge  of  the  shaft  and  the  chairs  at  each 
level.  He  was  in  every  respect  entrusted  with  the  duty  of  seeing 
that  the  ways,  works,  machinery  and  plant  were  in  proper  con- 
dition. He  left  the  chairs  protruding  at  the  1,100  feet  level  and 
signalled  "shaft  clear."  On  th$,t  signal  the  tool  carrier  dascended. 
The  Mines  Regulation  Act  1895,  (W.A.)  59  Vict.  No.  37,  requires 
(.sec.  23  (8))  "that  every  drive  and  every  excavation  of  any  kind 
in  connection  with  the  working  of  a  mine  shall  be  securely 
protected  and  made  safe  for  persons  employed  therein,"  and  the 
word  "mine"  in  that  section  includes  shaft.  The  Employers* 
LicMlity  Art  1894,  (W.A.)  58  Vict.  No.  3,  sec.  3,  gives  a  right  of 
compensation  to  a  workman  who  has  been  injured  by  reason  of 
"any  defect  in  the  condition  of  the  ways,  works,  machinery,  or 
plant  connected  with,  or  used  in,  the  business  of  the  employer." 
The  way  could  not  be  said  to  be  defective  by  reason  of  the 
introduction  into  it  of  anything  which  did  not  ordinarily  form 
part  of  it;  but  here  the  chairs  were  just  as  much  part  of  the  way 
as  were  the  walls  of  the  shaft,  and  the  fact  that  they  were  in  a 
dangerous  position  constituted  a  defect  in  the  way.  « 

[Griffith  C.J. — What  is  meant  by  a  defect?    If  the  poinis  in 
a  railway  line  were  put  the  wrong  way,  would  that  be  a  defect  ?] 
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H.  C.  OF  A.       Yes,  and  it  would  also  be  a  defect  in  machinery  if  a  not 
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missing  from  it. 


Metgalf         [O'Connor  J. — Where  machinery  is  of  the  best  possible  q\ 

Q  ^'  can  it  be  said  to  be  defective  because  it  has  been  mismanage  i 

Boulder         "  Defect  in  the  condition  of  the  way  "  is  a  wider  expression 
Proprietary 
Gold  Minks  "  defect  in  the  way  ":    McOiffin  v.  Palmer's  Shipbuilding  Co. 

^"'        The  chairs  here  were  incorporated  with  the  shaft  and  it 

defect  to  have  them  sticking  out:    Giles  v.  Thames  Iravt\ 

Shipbuilding  Co,   (2).     The  absence  of  a  guard  from  a 

saw  was  held  to  be  a  defect  in  the  condition  of  the  mad 

Tate  v.  Latham  &  Son  (3). 

[O'Connor  J. — In  that  case  the  guard  had  been  ont  ai  ■ 
place  for  a  considerable  time.]  I 

He  referred  to  Stanton  v.  Scrutton  <t  Soiis  (4);  Morgan  4 
Hutchins  (5). 

The  term  "way"  has  received  a  judicial  interpretat»Ri  i^ 
Willets  V.  Watt  &  Co.  (6).  A  way  is  defective  when  it  is  not  sail 
for  persons  employed  in  it.  [He  referred  to  Walsh  v.  Whiidejf(^ 
and  Milne  v.  Bonnie  Dundee  Goldmines  Ltd.  (8).]  | 

The  way  should  be  in  a  condition  to  admit  of  the  free  passig^ 
of  the  cage  whenever  the  signal  is  given  "shaft  clear."  The  oo»i 
ditions  of  "seaworthiness"  are  analogous:  Gilroy  Sons  <&  Gar, 
Price  &  Co.  (9).  A  mine  owner  is  in  the  position  of  an  insurer: 
Eaton  V.  Caledonian  United  and  New  Zealand  Gold  MiiMf 
Company  Ltd.  (10). 

The  defendants  are  also  liable  under  the  Employers^  Liabili^ 
Act,  sec.  3  (3).  Woodward  was  a  person  in  the  service  of  the 
employer  to  whose  orders  and  directions  the  plaintiff  was  houoi 
to  conform,  and  did  conform.  Snowden  v.  Baynes  (11)  was  a  ca» 
where  the  plaintiff  was  voluntarily  working  overtime  Here  tto 
plaintiff  was  working  in  obedience  to  the  orders  of  WoodwBiA 
[He  refen-ed  to  Millward  v.  Midland  Railway  Co.  (12).] 

(1)  10  Q.B.D.,  5,  at  p.  9,  yer  Stephen  (7)  21  Q.B.D.,  371. 

J.  (8)  (1903)  Q.8.R.,  303,  at  p.  SOT.lKr 

(2)  1  T.L.R.,  469.  Griffith  C.J. 

(3)  (1897)  1  Q.B.,  502.  (9)  (1893)  A.C.,  56. 

(4)  62  L.J.  Q.B.,  405.  (10)  8  Q.L.J.,  3. 

(5)  59  L.J.  Q.B.,  197.  (11)  24  Q.B.D.,  568;  25  Q.RD.,1» 

(6)  (1892)  2  Q.B.,  92,  at  p.  98,  per  (12)  14  Q.B.D.,  68. 
Lord  Enher^  M.R. 
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The  direction  as  to  getting  into  the  cage  and  the  time  to  go   ^-  C.  of  A. 
down  were  given  by  Woodward.  -^ 

[Griffith    C.J. — The    platman,    Woodward,    was    rather    a     Metcalf 
messenger.     He  had  no  authority  to  direct  in  what  level  gangs       qreat 
should  work.     That  was  the  duty  of  the  mine  manafi:er.1  ^  Bodldkr 

"  .  .  .       Proprietary 

The  lowest  grade  worker  on  the  mine  has  authority  to  give  Gold  Mines 
direction  in  certain  cases.  '_ 

[O'Connor  J. — The  platman  merely  takes  the  cage  down. .  The 
plaintiff  was  obeying  the  order  of  the  manager,  and  not  of  the 
platman.] 

The  MiTiea  Regvlation  Act  (59  Vict.  No.  37)  imposes  upon  the 
owner  of  a  mme,  the  duty  of  keeping  every  drive  and  excavation 
"securely  protected  and  safe,"  and  all  machinery  in  "  good  order 
and  condition."  See.  23  (8)  and  (20).  Where  injury  has  been 
caused  to  any  person  by  the  negligence  of  the  mine  owner  or  his 
agent,  an  offence  has  been  committed  under  the  Act  (sec.  28). 
''Agent"  is  defined  (sec.  4)  as  "a  person  having,  on  behalf  of  the 
owner,  the  care  and  direction  of  a  mine  or  of  any  part  thereof." 
A  shaft  is  an  excavation  under  sec.  23  (8).  "  Mine "  includes 
shaft  (sec.  4).  Here  Woodward  was  an  "agent"  within  the 
meaning  of  sec  4.  An  employer  must  take  precaution  against 
accidents  to  workmen  from  dangerous  works :  Orovea  v.  Lord 
Wimbame  (1).  It  was  the  duty  of  the  employer  to  maintain  the 
shaft  in  proper  condition  to  enable  the  cage  to  travel  safely. 

PUkington,  for  the  respondents.  There  was  no  defect  in  the 
ways,  works,  plant,  or  machinerv.  It  was  negligence  in  signalling 
which  caused  the  accident.  What  is  not  a  defect  at  one  moment 
cannot  become  one  the  next  moment  merely  because  the  platman 
gives  a  wrong  signal :  Walsh  v.  Whitdey  (2).  The  platman  sig- 
nalled from  the  1,100  feet  level  that  the  chairs  were  put  back. 
The  interruptions  were  safe  and  proper  provided  the  engine-driver 
knew  of  them.  An  obstruction  in  a  way  is  not  necessarily  a  defect 
in  the  condition  of  the  way :  McGifin  v.  Palmers*  Shipbuilding 
Co.  (3).  If  an  action  lay  because  a  gate  was  shut,  it  would  lie 
because  it  was  negligently  shut,  and  not  because  it  constituted  a 

(1)  (1898)  2  Q.B.,  402.  *  Lopea  LJ. 

(2)  21   Q.6.D.,  371,  at  p.  378,  per  (3)  10  Q.B.D.,  5,  at  p.  9,  per  Field  J, 
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H.  C.  OF  A.  defect  in  the  way.     If  a  temporary  obstruction,   which 

never  have  been  there  at  all,  is  not  a  defect,  then  cl  fortiori 
Metoalf     obstruction  which  ought  to  have  been  there  under  certain 
Grkat      stances  is  not  a  defect.     The  fact  of  railway  signals  being 

Boulder     does  not  constitute  a  defect  in  the  way.      This  is  proved  bv 
Pbofbietaby  .      "^  .  * 

Gold  Mines  fact   that   this   very   case   is   provided   for  in   the   £fnj 

1       Liability  Act,  sec  3  (5).    The  defect  must  be  a  permanent 

PegraTn  v.  Dixon  (1).     A  temporary  obstruction  arising  from 

misuse  of  proper  appliances  is  not  a  defect  in  the  condition  of 

ways :  WiOetts  v.  WaM  &  Co.  (2).     Tate  v.  Latham  &  Son  (3> 

distinguishable.     ''  Defect "  means  a  lack  or  absence  of  somet] 

essential  to  completeness.     This  machine  was  complete,  bat 

negligently  used  for  the  wrong  purpose.    The  cases  of  Morgan 

Hvichins  (4)  and  Stanton  v.  Scrijutton  &  Sons  (5)    were 

where  the  machinery  itself  was  defective. 

The  Mines  Regulation  Act  gives  no  right  of  action  against  aaj 
owner  except  for  his  personal  neglect  or  breach  of  duty.  Sec  2Ji 
W6U3  repealed  by  the  Woi^kera'  Compensa/tion  Act  Under  sec  lid 
the  manager  only  is  responsible.  [He  referred  also  to  sees.  IT  j 
and  23.]  I 

If  there  was  no  defect  within  the  meaning  of  the  Ernplogmi 
Liability  Act,  there  was  none  within  the  meaning  of  the  Minm 
Regulation  Act     The  shaft  was  "securely  protected  and  madfl! 
safe  for  persons  employed  therein."     The  cause  of  the  accideni 
was  the  misapprehension  of  the  engine-driver.    It  was  due  to  his 
state  of  mind,  and  not  to  the  condition  of  the  shaft. 

The  term  "  excavation  "  cannot  include  "  shaft"  Shaft  is 
expressly  provided  for  throughout  the  Act :  Sec.  23,  sub-sees.  (61 
(7),  (9),  (10),  (11),  (12),  (13),  (15),  (18),  &c.. 

Villeneuve  Smithy  in  reply. 

Cur.  adv.  vuU. 

Novlmwis        Griffith  C.J.  (after  stating  the  facts)  proceeded:  On  these 
facts  it  is  not  disputed  that  the  injury  resulted  from  the  negligence 

(1)  65  L.J.Q.B.,  447.  (4)  59  L.J.Q.B.,  197. 

(2)  (1892)  2  Q.B.,  92.  (5)  62  L.J:Q.B.,  405. 

(3)  (1897)  2  Q.B.,  602,  at  p.  506. 
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of  Woodward,  and  the  question  is  whether  defendants  are  respon- 
sible in  this  action  for  that  negligence. 

It  was  conceded  by  the  appellant's  counsel   that,  so   far  as     ajetcalf 
regards  the  claim  at  common  law,  the  defence  of  common  employ-       gebat 
ment  was  fatal  to  his  case.     With  regard  to  the  other  bases  of  ^^^^^^^^ 
the  claim,  it  is  necessary  to  examine  carefully  the  provisions  of  Goldmines 
the  Statutes  relied  upon. 

The  Employers'  Liability  Act  provides  (sec.  3)  that "  where 
after  the  commencement  of  the  Act,  personal  injury  is  caused  to 
a  workman — (1)  by  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  connected  with  or  used  in  the 
business  of  the  employer ;  or  (2)  by  reason  of  the  negligence  of 
any  person  in  the  service  of  the  employer  who  has  any  superin- 
tendence entrusted  to  him,  whilst  in  the  exercise  of  such  superin- 
tendence ;  or  (3)  by  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  directions  the  work- 
man at  the  time  of  the  injury  was  bound  to  conform,  and  did 
conform,  where  such  injury  resulted  from  his  having  so  conformed 
.  .  .  the  workman  .  .  .  shall  have  the  same  right  of 
compensation  and  remedies  against  the  employer  as  if  the  work- 
man had  not  been  a  workman  of,  nor  in  the  service  of,  the 
employer  nor  engaged  in  his  work."  It  is  manifest,  from  the 
language  of  this  section,  that,  as  in  the  corresponding  provisions 
of  the  English  Employers*  Liability  Act  1880,  the  intention  of 
the  legislature  was  to  alter  the  law  by  excluding  the  defence  of 
common  employment  in  certain  specified  cases,  and  those  cases 
only.  The  question  in  each  case  must  be  whether  it  is  within  the 
statutory  exception  from  the  rule.  The  present  case  would 
apparently  fall  within  sub-sec.  2  of  sec  3,  but  for  the  definition 
contained  in  sec.  2  of  the  term,  "person  who  has  the  superintendence 
entrusted  to  him,"  which  is  defined  to  mean  "a  person  whose  sole 
and  principal  duty  is  that  of  superintendence,  and  who  is  not 
ordinarily  engaged  in  manual  labour."  It  appeared  that  Woodward 
was  a  working  man,  doing  manual  labour  at  a  daily  wage,  and  it 
was,  therefore,  not  contended  that  the  plaintifi*  could  rely  on  this 
exception.  But  it  was  strenuously  contended  that  the  case  fell 
within  both  sub-sec.  (1)  and  sub-sec.  (3).  It  is  necessary,  therefore, 
to  consider  what  is  meant  by  the  words,  "defect  in  the  condition  of 
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H.  C.  Of  A.  the  waj''s,  &c."     It  was  not  seriously  disputed  that  a  shaft  is  a 

1906.        .<  ^g^y  "  within  the  meaning  of  the  Act,  but  it  was  contended  for 

Metcalf     ^he  respondents  that  the  term  "  defect  in  the  condition  "  imports 

Grkat      something  wrong  in  the  appliance^  themselves,  and  does  not  cover 

BouLDKR     the  case  of  a  negligent  use  of  a  properly -constructed  appliance. 

Gold  Mines  On  the  other  hand  it  was  contended  that,  when  a  way — in  this 
^^'  case  a  shaft — is  obstructed  by  an  obstacle,  which  prevents  the 
Griffith  a  J.  passage  of  a  cage  to  a  particular  part  of  it,  this  is  a  defect  in  the 
condition  of  the  shaft,  regarded  as  a  way  or  means  of  approach  to 
that  part.  It  is  not  suggested  that  there  was  any  defect  in  the  con- 
dition of  the  shaft  qud  shaft,  or  in  the  chairs  qud  chairs,  or  that  the 
chairs  were  not  proper  appliances  to  be  used  for  the  purpose 
already  explained.  The  alleged  defect,  therefore,  consists  in  the 
accidental  leaving  of  the  chairs  lowered  instead  of  raised.  Before 
adverting  to  the  decisions  on  this  section,  which  in  my  judgment 
conclude  the  matter,  I  will  refer  to  sec.  4,  which  provides  that  a 
workman  shall  not  be  entitled  to  any  right  of  compensation  or 
remedy  under  sub-sec.  (1)  of  sec.  3, "  unless  the  defect  therein  men- 
tioned arose  from  or  had  not  been  discovered  owing  to  the  negli- 
gence of  the  employer  or  of  some  person  in  the  service  of  the 
employer  and  entrusted  by  him  with  the  duty  of  seeing  that  the 
ways,  &c.,  were  in  proper  condition."  This  language  suggests  that 
what  is  meant  by  "  defect  in  condition  "  is  something  which  may 
be  guarded  against  by  periodical  inspections,  i,e.,  some  quality 
or  defect  inherent  for  the  time  being  in  the  appliance  in  question, 
rather  than  a  temporary  unfitness  arising  from  accident  or 
negligence.     I  will  now  refer  to  the  cases. 

In  McGiffin  v.  Palmer's  Shipbuilding  Co,  (1),  which  was 
decided  very  soon  after  the  passing  of  the  English  Act,  it  was 
held  that  a  temporary  obstruction,  caused  by  a  piece  of  iron  which 
had  negligently  been  allowed  to  project  into  a  roadway  used  by 
workmen,  was  not  a  defect  in  the  condition  of  the  way  within  the 
meaning  of  the  Act.  Field  J.,  said  (2) : — "  Here  the  defect  is  not 
in  the  way,  the  defect  is  that  some  person  carelessly  put  something 
on  the  way  which  he  ought  not  to  have  put  there.  This  was  an 
obstruction.  In  a  grant  of  right  of  way,  if  such  a  case  were 
brought  forward,  the  declaration  would  not  have  been  that  the  way 

(1)  10  Q.B.D..  5.  (2)  10  Q.B.D.,  5,  at  pp.  8,  9. 
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was  defective,  but  that  it  was  obstructed."   He  gave  as  an  illustra-   H.  C.  of  a. 

1905 

tion  a  bucket  left  on  a  dark  night  in  a  dark  passage.     Stephen  J.        ^^^ 
said : — "  It "  (i.e.,  a  defect  in  the  condition  of  the  way),  "  means,  I     Metcalf 
should  be  inclined  to  say,  such  a  state  of  things  that  the  power      (jr^^t 

and  quality  of  the  subject  to  which  the  word  'condition*  is  applied  ^  Boulder 
^         *^  J  ^    ^^         Propriktary 

are  for  the  time  beinisr  altered  in  such  a  manner  as  to  interfere  Gold  Mines 

Ltd 

with  their  use."     In  Walsh  v.  Whiteley  (1),  Lopes  L.J.,  delivering       1 

the  considered  judgment  of  himself  and  Lindley  L.J.,  said : — "  To 
determine  the  meaning  of  the  words  '  defect  in  the  condition  of 
the  machinery,'  we  must  look,  not  only  at  sec.  1  sub-sec  (1)" 
{corresponding  to  sec.  3  of  the  Western  Australian  Statute)  "  but 
also  at  sec.  2  sub-sec.  1 "  (corresponding  to  the  provisions  of  sec.  4, 
which  I  have  quoted).  "  Reading  these  sections  and  sub-sections 
together  we  think  there  must  be  a  defect  implying  negligence  in 
the  employer.  The  negligence  of  the  employer  appears  to  be  a 
necessary  element,  without  which  the  workman  is  not  to  be  entitled 
to  any  compensation  or  remedy.  It  must  be  a  defect  in  the  condi- 
tion of  the  machine,  having  regard  to  the  use  to  which  it  is  to  be 
applied  or  to  the  mode  in  which  it  is  to  be  used.  It  may  be  a  defect 
either  in  the  original  construction  of  the  machine,  or  a  defect  arising 
from  its  not  being  kept  up  to  the  mark,  but  it  is  essential  that  there 
should  be  evidence  of  negligence  of  the  employer  or  some  person 
in  his  service  entrusted  with  the  duty  of  seeing  that  the  machine 
is  in  a  proper  condition.  It  must  be  a  defect  in  the  original  con- 
struction or  subsequent  condition  of  the  machine  rendering  it 
unfit  for  the  purposes  to  which  it  is  applied  when  used  with 
reasonable  care  and  caution,  and  a  defect  arising  from  the  negli- 
gence of  the  employer."  In  Willetts  v.  Watt  &  Co,  (2),  a  case  in 
which  the  lid  of  a  catchpit  in  a  way  used  by  workmen  had  been 
properly  removed  for  some  necessary  purpose,  but,  no  notice  of 
the  fact  having  been  given  to  the  workmen,  injury  to  one  of  them 
had  ensued.  Lord  Esher  M.R.  (after  remarking  with  reference  to 
the  way  in  which  the  case  was  presented,  that  it  must  be  con- 
sidered only  under  sub-sec.  1),  said  (3)  that "  no  defect  in  the  way 
is  shown,  but  only  a  negligent  user."  Fry  L. J.  said  (4) :  "  It 
appears  to  me  that  the  language  of  sub-sec.  1  points  to  a  defect 

(1)  21  Q.B.D.,  371,  at  p.  378.  (3)  (1892)  2  Q.B.,  92.  at  p.  98. 

(2)  (1892)  2  Q.B.,  92.  (4)  (1892)  2  Q.B.,  92,  at  p.  100. 


552 


HIGH    COURT 


:ii 


H.  C.  OF  A.  of  a  chronic  character  and  not  to  a  defect  arising  from  negl 

, '^  user,  and  that  view  is  supported  by  the  judgment  of  the  maj 

Metcalf  of  this  Court  in  Walsh  v.  Whiteley  (1),  where  a  defect  of  coi 

Great  ^^  contrasted  with  negligent  user."     Lopes  L.J.,  said  (2) :  "^ 

Boulder     true  mode  of  statin^:  the  facts  of  the  case  is  that  there  was 
Proprietary  .   «         .  .  .  - 

Goldmines  defect  in  the  condition  of  the  way,  but  a  negligent  user  of 

1       This  decision  was  given  in  May,  1892,  shortly  before  the 
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paa 
of  the  Western  Australian  Statute.     I  am  not  aware  of  anv 
decision  of  the  English  Courts  tending  to  throw  doubt  upon 
construction  put  upon  the  Act  by  the  Court  of  Appeal  in 
cases.      Under  these  circumstances,  I  think  that,  even  if  we 
disposed   to   take  a   wider   yiew  of   the  term    "  defect  in 
dition,"  which  I  for  one  am  not,  we  should  be   bound    bv 
authority  of  the  cases  I  have  cited  to  hold  that  the  term  "  deff 
in  condition  "  means  a  defect  in  original  construction  or  sul 
quent  condition,  rendering  the  appliance  unfit  for  the  purpose 
which  it  is  applied,  when  used  with  reasonable  care  and  caut» 
The  evidence  in  the  present  case  does  not  establish  any 
defect. 

Reliance  was  also  placed  on  sub-sec.  3.     On  this  point 
plaintiff  put   his  case  in  this  way: — "It  was  the   duty  of 
platman  to  look  after  the  chairs,  to  see  that  all  was  clear,  and 
us  that  all  was  clear,  and  it  was  then  our  duty  to  go  to  worl 
Other  witnesses  gave  evidence  to  the  same  effect,  i.e.,  that  u| 
Woodward  telling  them  that  the  shaft  was  clear,  they  had  to 
down;  that  they  relied  on  his  directions,  and  that  he  had 
charge  of  the  shaft.     This  evidence,  it  was  said,  showed 
Woodward  was  a  person  to  whose  orders  the  plaintiff  was 
to  conform.    I  do  not  so  read  the  sub-section.    In  my  opinion, 
words  "orders  and  directions"  relate  to  the  time,  mode  and  ph 
for  doing  work,  as  to  which  a  workman  must  receive  directw 
from  someone,  but  do  not  include  a  mere  notification  that  tl 
workman  may  safely  proceed  to  carrj'^  out  orders  or  directi( 
already  given  him  by  his  immediate  superior.     If  a  workman 
not  cro  to  work  when  Woodward  told  him  the  shaft  was  safe, 
would  not  be  disobeying  Woodward's  orders  or  directions,  but'* 
those  of  the  foreman  or  ganger  under  whom  he  was  working.   I 

(1)  21  Q.B.D.,  371.  (2)  (1892)  2  Q.B.,  92,  at  p.  101. 
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agree  with  the  learned  Judges  of  the  Supreme  Court,  that,  in  H.  C.  of  a. 
substance,  Woodward's  duty,  so  far  as  regards  this  point,  was  not 
to  give  oi-ders  or  directions,  but  to  give  a  signal.    It  appears  from     Metcalf 
sub-sec.  (5)  of  sec.  3,  that  the  legislature  did  not  think  that  a      qreat 
sificnalman,  who  gdves  the  sisrnal  that  an  order  already  given  by     Boulder 
someone  else  may  be  safely  obeyed,  is  himself  a  person  "to  whose  Gold  Minks 
ordei*s  and  directions  a  workman  is  bound  to  conform,"  for  by  ^^' 

that  sub-section  they  make  a  special  exemption  of  the  case  of  the    onffith  c.j. 
negligence  of  a  person  in  the  service  of  the  employer  who  has 
charge  or  control  of  signal  points  on  a  railway. 

I  think,  therefore,  that  the  plaintiff*  has  failed  to  bring  his  case 
within  any  of  the  exceptions  in  the  Eviployers'  Liability  Act 

I  turn  now  to  the  case  made  under  the  Mines  Regulations  Act 
The  plaintiff  charges  infractions  of  Rules  8  and  20  of  sec.  23,  which 
are  as  follows: — 8.   "Every  drive  and  every  excavation  of  any 
kind  in  connection  with  the  working  of  a  mine  shall  be  securely 
protected   and   made   safe   for  persons  employed  therein:"    20. 
"All  machinery,  whether  above  or  below  ground,  shall  be  kept 
in  good  order  and  condition."    So  far  as  regards  this  last  rule, 
I  am  of  opinion  that  the  term  "good  order  and  condition"  refers 
to  the  same  qualities  that  are  referred  to  in  the  term  "defect 
in  condition,"  in  the  sense  in  which  that  term  is  used  in  the 
JEmployers*  Liahility  Act,  and  which  I  have  already  explained. 
For  the  reasons  given  with  regard  to  that  branch  of  the  case, 
I  think  that  there  was  no  evidence  of  any  such  want  of  good 
order  and   condition   in   the  machinery  and  appliances   of   the 
shaft.    With  regard  to  Rule  8, 1  am  disposed  to  think  that  a  shaft 
in  which  the  work  of  excavation  is  finished  is  not  an  excavation 
within  the  meaning  of  the  rule.    Several  rules  (6,  7,  9,  10,  11,  13, 
28,  29)  specifically  deal  with  particular  precautions  to  be  taken  to 
prevent  accidents  in  working  shafts,  and  show  that  the  legislature 
did  not  omit  to  apply  their  minds  to  that  subject.     Rule  20,  on 
the  other  hand,  deals  with  "drives  and  other  excavations,"  'prima 
fade  ejusdem  generis,  "and  with  persons  employed  therein,"  i.e., 
I  think,  persons  employed  in  making  them  or  doing  work  in  them. 
But  even  if  the  word  "excavation"  does  include  "shaft,"  I  think 
that  the  words  "securely  protected  and  made  safe"  refer  to  the 
condition  of  the  shaft  in  the  sense  in  which  that  term  is  used  in 
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H.  C.  OF  A.  Rule  20,  and  in  the  Employers'  Liability  Act    This  was  aho 

^^^  opinion  of  the  Supreme  Court,  in  which  I  fully  concur. 

Metcalf  For  these   reasons,   I  agree   with   the   Full    Court    in 

Great  conclusions,  and  think  that  the  appeal  fails,  and  must  be  dismi 

Boulder 
Propkiktary 

GoLi>  Mines  BarTON  J.     I  concur. 


Ltd. 


O'Connor  J. 


O'Connor  J.     I  entirely  concur  in  the  judgment  read  by 
learned  brother  the  Chief  Justice.     The  only  question  in  the 
which  created  any  difficulty  to  my  mind  was  whether  the 
jection  of  the  chairs  into  the  shaft  at  the  1,100  feet  level,  at 
time  when  the  cage  was  descending  to  a  level  below  that,  waai 
defect  in  the  condition  of  the  "way,"  for  which  the  defend 
were  liable  under  sec.  3  sub-sec.  1  of  the  Employers*  Liability  Ai 
To  that  aspect  of  the  case  only  I  shall  advert     It  appears 
the  chairs  were  part  of  the  proper  and  necessary  equipment  of 
shaft;  that  no  fault  was  found  with  their  construction,  or  wit 
the  method  by  which  they  were  projected  into  the  shaft,  or  dra) 
back,  as  occasion  required,  or  with  the  mode  in  use  for  signallii 
to  the  driver  of  the  winding  engine  that  the  shaft  was  clear  fe 
the  descent  of  the  cage  to  the  different  levels.     In  the  ordinal^ 
working  of  the  mine  the  chairs  were  properly  projected  under  tliif 
cage  while  it  was  being  loaded  at  the  1,100  feet  level.    When  tlMj 
cage  left  that  level  it  was  the  platman's  duty  to  draw  back  the 
chairs,  and  so  clear  the  shaft  for  the  levels  below,  or,  if  he  did  not 
do  that,  to  signal  the  driver  of  the  winding  engine  that  the  shaft  i 
was  not  clear  below. that  level.     Unfortunately,  the  platman  vms  | 
guilty  of  a  double  negligence.    He  failed  to  draw  back  the  chaii*  | 
when  the  cage  went  up  from  the  1,100  feet  level,  and  he  informed  ! 
the  engine-driver  that  the  shaft  was  clear  below  that  level    Oft  i 
this  erroneous  information,  the  cage  containing  the  plaintiif  and 
other  workmen  was  sent  down,  and  on  its  way  to  a  level  below 
the  1,100  feet  level,  violently  struck  the  projecting  chairs,  and  so 
caused  the  plaintiff's  injuries.    On  these  facts  the  plaintiff  contends 
that  the  projection  of  the  chairs  while  the  cage  was  thus  descend- 
ing was  a  defect  in  the  condition  of  the  shaft  or  "  way,"  for  which 
the  defendants  were  liable  under  the  section  I  have  mentioned  j 
The  defendants,  on  the  other  hand,  maintain  that  it  was  tht  i 
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platman  8  negligence,  for  which   it  is  admitted  they  were  not  H-  C-  ®'  '^• 

legally  responsible,  that  caused  the  plaintiffs  injury,  and  that  the  v_/, 

obstraction  of  the  shaft  while  the  cage  was  descending  caused  by  Mktcalj 

that  negligence  was  not  a  defect  in  the  condition  of  the  shaft  or  gwcat 

"way,"  for  which  they  could  be  made  liable  under  the  Employers*  „  Bouldkr 
•''  -^  ^     ^  .  Proprietary 

Liability  Act     I  am  satisfied  that  the  plaintiffs  contention  can-  Gold  Mines 

Ltd 

not  be  supported.    His  counsel,  Mr.  Villeneuve  Smith,  relied  very       1 

strongly  upon  Tate  v.  Latham  &  Son  (1).    But  that  case  is  clearly    O'Connor  j. 
distinguishable.     The  defect  there  complained  of  was  the  absence 
of  a  guard  under  a  saw  bench  in  which  a  machine  saw  was 
working.     The  guard  had  been  supplied  by  the  employer,  but  an 
employ^   working  at  the   saw  bench  had,  before  the  accident, 
removed  the  guard,  and  negligently  omitted  to  replace  it.     The 
saw,  thus  without  guard,  was  the  cause  of  the  accident.     The 
Court  held  that  the  machinery  was  defective  in  having  no  guard 
under  the  saw  bench.     Mr.  Justice  Wright,  having  stated  that  it 
was  no  answer  to  say  the  owner  had  provided  a  guard  if  it  was 
not  used,  said  (2): — "When  it  was  left  out  of  its  proper  place  its 
absence  was  as  much  a  defect  as  if  it  had  never  been  provided  at 
all/*  and  later  on  in  his  judgment,  he  distin^ishes  the  case  from 
WiUets  V.   Wait  &  Co,  (3) — Where  there  was  no  defect  in  the 
condition  of  the  way,  but  a  negligent  user  of  it.     On  the  same 
ground,  Tate  v.  Latham  &  Son  is  distinguishable  from  this  case. 
Here  there  was  no  defect  in  the  condition  of  the  way.     It  was 
properly  equipped  in  regard   to  its  machinery,  appliances,  and 
system  of  working.     The  injury  was  caused  by  the  negligent  use 
of   the  machinery,  appliances,   and  system  of   working.      The 
principle  of  WUleUs  v.  Watt  &  Co,  applies  exactly.    That  principle 
may  be  gathered  from  Lord  Justice  Fry's  statement  of  the  grounds 
of  his  decision  (4): — "The  way  was  properly  constructed  for  a 
two-fold  purpose — the  well  or  catchpit  might  be  used  when  re- 
quired, or  the  place  might  be  used  for  general  purposes,  including 
that  of  a  way.     It  was  properly  adapted  to  subserve  both  these 
purposes,  and  the  cause  of  the  accident  was  not  deficient  con- 
struction, but  that  it  was  negligently  used  for  one  of  the  purposes 
without  notice  to  persons  who  were  using  it  for  the  other."     So 

(1)  (1897)  1  Q.B.,  502.  (3)  (1892)  2  Q.B.,  92. 

(2)  (1897)  1  ({.B.,  502,  at  p.  505.  (4)  (1892)  2  (^.B.,  92,  at  p.  100. 
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H.  C.  OF  A.  here,  the  shaft  may  be  regarded  as  the  way  pro\'ided  by 
employer  by  which  the  men  went  to  their  working  places  in 

Metcalf     several   levels.     The  way  was  without  defect;  it  was  propei 
Grea        equipped;  the  cage  and  other  apparatus  for  carrying  the  men 

BouLDKR     properly  appointed  and  furnished  with  all  necessary  appliances 
Gold  Minks  carrying  the  men  safely;  the  system  of  working  the  way  was 
^       complained  of.     But  the  way,  the  cage,  the  signals,  and 

O'Connor  J.  appHauccs  no  matter  how  perfect  in  themselves,  must  be  woi 
with  reasonable  care,  otherwise  accidents  are  very  likely  to  ha] 
Where  the  injury  complained  of  has  been  caused  to  a  worl 
by  the  negligent  working  of  a  "way,"  cage,  signals,  or 
appliances  in  themselves  without  defect,  and  the  negligence 
that  of  a  fellow-servant,  not  within  the  class  of  persons  for  wl 
negligence  the  Act  has  made  the  employer  liable,  the  plaint 
cannot  succeed.  Upon  the  facts  in  this  case,  therefore,  the  pi 
must  fail  in  his  claim  under  the  Employers'  Liability  Act. 
case  upon  the  other  causes  of  action  must  equally  fail;  nor  do  I 
see  any  way  in  which  the  legal  defects  of  his  position  in  regaid  te 
any  of  his  causes  of  action  could  be  remedied  in  another  tswL 
The  Supreme  Court  of  Western  Australia  were,  therefore,  rigit 
in  directing  the  verdict  to  be  entered  for  the  def endcmts.  I  agret 
that  the  appeal  must  be  dismissed. 

Appeal  dismissed,  with  cosU. 

Solicitor,  for  appellant,  ViUeneuve  Smith. 
Solicitor,  for  respondent,  Darbyshire, 

H.  E.M. 
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THE  KING,  ON  THE  PROSECUTION  ^.   ,  ^ 

^^,,r*^^  T^T.T.,,.^T  ^         Plaintiff; 

HOWARD  FREEMAN    .        .  ^ 


N  OF  I 


AND 

ARNDEL Defendant. 

Post  and  Telegraph  Act  1901  (No.  12  0^1901),  see.  57 — Power  to  refuse  to  register  jj  q^  of  A. 

or  deliver  Utters — Fraudulent  or  immoral  business — Order  of  Postmaster'  1906. 

General — Duty  to  carry  or  deliver  letters— Mandamus— Certiorari — Discretion  v^^-^ 

— Judieiad  act.  Mklbourne, 

The  Postmaster-General,  in  determining  whether  he  has  reasonable  gronnds   March  7,  8, 

to  suppose  that  any  person  is  engaged  in  receiving  money  in  connection  with         '__ 

any  of  the  matters  mentioned  in  sec.  57  of  the  Post  and  Telegraph  Act  1901,     Grifllth  O.J., 
is  not  exercising  a  judicial  or  a  merely  ministerial  function,  but  is  exercising    (yooanor  JJ. 
a  discretion,  and  must  form  his  own  independent  judgment.     Having  formed 
an  opinion  and  made  an  order  under  that  section,  mandamus  will  not  lie  to 
compel  him  to  revise  his  decision,  or  to  compel  him  or  any  subordinate  officer 
to  disobey  the  order.  * 

Nor  will  certioiari  lie  to  quash  such  an  order.  For  under  the  Act  it  is 
not  intended  that  the  Postmaster-General  should  be  a  judicial  officer  when 
exercising  his  powers  under  sec.  57,  nor  is  it  required  that  he  should  hear  the 
party  to  be  affected  by  an  order  made  under  that  section. 

SenMet  there  is  no  legal  duty  imposed  on  the  Postmaster  •General  to  carry 
or  deliver  postal  articles. 

Rule  nisi  for  mandamus. 

On  the  application  of  Howard  Freeman,  a  rule  niai  was  granted 
by  O'Connor  J.  calling  upon  A.  J.  Amdel,  Acting  Deputy  Post- 
master-General at  Sydney,  to  show  cause  why  a  writ  of  mandamus 
should  not  be  issued  commanding  him  to  transmit  through  the 
Post  Office  all  mail  matter  addressed  to  Messrs.  Freeman  & 
Wallace  or  to  any  persons  on  their  behalf. 

The  affidavits  in  support  of  the  application  alleged  the  following 

facts : — Howard  Freeman  was  a  member  of  the  firm  of  Freeman 
VOL.  III.  40 


Arndkl. 
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H.  C.  OF  A.  &  Wallace  which  earned  on  business  in  Melbourne  under 

^^^       style  of  "  The  Freeman  &  Wallace  Electro-Medical  and  Si 
The  Kino,    Institute/'  and  a  similar  business  under  the  same  firm  name 

ON  THE  ^1 

Prosecution  ^y^^^Y' 

^F^EMir       ^^  ^^^^  January,  1906,  the  Postmaster-General,  purporting 
V.  act  under  the  Poet  and  Telegraph  Act  1901,  made  and  caused 

be  published  in  the  Commonwealth  Gazette  of  3rd  February,  1! 
the  following  order : — 

"  Postmaster-Generars  DepartmoiL 
"Order  of  the  Postmaster-General,  under  sec.  57,  Post 
Telegraph  Act  1901. 

"  In  pursuance  of  the  powers  conferred  upon  me  by  the  i 
and  Telegraph  Act  1901, 1  hereby  order  and  direct  that,  on 
after  this  date,  any  postal  article  received  at  a  Post  Office  in 
Commonwealth,  addressed  to — 

"  Messrs.  Freeman  &  WaDace, 


"or  — 


"  The  Freeman  &  Wallace  Electro-Medical  Surgical  Institute, 
"either  by  their  own  name,  or  the  fictitious  or  assumed  namecl 
Mr.  F.  Howard,  225  and  227  Elizabeth  Street  Sydney,  or  to  aif 
agent  or  representative  of  theirs,  shall  not  be  registered,  traas- 
mitted,  or  delivered  to  such  persons. 

"The  above  order  and  direction  is  made,  because  I  hav« 
reasonable  grounds  to  suppose  the  persons  above-mentioned  te 
be  engaged  in  the  Commonwealth  in  receiving  money  in  oonne^' 
tion  with  a  fraudulent  and  immoral  business  within  the  meaniof 
of  sec.  57  of  the  Post  and  Telegraph  Act  1901. 

"  Dated  this  30th  day  of  January  1906. 

"  Austin  Chapman. 
"  Postmaster-General  of  the  Commonwealth 

of  Australia." 

The  nature  of  the  business  was  described  by  an  aocoantaot 
employed  by  the  firm  as  follows : — "  The  business  of  the  said  fim 
consists  of  treatingpersons  for  various  diseases  either  after  peraoml 
interviews  with  such  persons  at  the  consulting  rooms  of  the  firo 
.  ,  .  or  after  receiving  correspondence  from  persons  seeking 
medical  and  electrical  advice  and  treatment  There  are  in  the 
employ  of  the  firm  two  duly  qualified  medical  practitioners  Dr. 
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•hard  Wallace  and  Dr.  Elizabeth  White  who  attend  at  the  H-  C.  of  a. 

1906 

isulting  rooms  of  the  said  firm  in  Sydney  during  fixed  con- 
ting  hours,  and  in  the  employ  of  the  said  firm  in  Melbourne   Thb  Kino, 
jre  are  two  duly  qualified  medical  practitioners,  namely  Dr.  S.  pr^s^^^ion 

ne  Wallace   and   Div   C.   Reinhold    Baker   who  also  attend  ofHowabd 

Fbksman 

sre  during  fixed  consulting  hours.     The  patients  who  attend  v. 

the  consulting  rooms  in  Sydney  and  Melbourne  are  under 
e  immediate  supervision  of  the  duly  qualified  medical  practi- 
oers  employed  by  the  firm,  and  it  is  only  the  said  medical 
actitioners  who  order  medicine  for  such  patients.  All  medicines 
iered  for  the  patients  are  dispensed  by  chemists  duly  registered 
New  South  Wales  or  Victoria.  The  electrical  branch  of  the 
ifiiness,  consisting  of  electric  baths,  electric  batteries  and  massage, 

also  under  the  Control  and  direction  of  the  said  medical 
petitioners.  In  addition  to  the  above-mentioned  medical 
nctitioners,  the  said  firm  calls  in  Dr.  Charles  McCarthy  of 
lizabeth  Street,  Sydney,  to  consult  with  the  said  Dr.  Richard 
Wallace  in  complicated  cases.  In  the  case  of  patients  who 
Hoamonicate  with  the  said  firm  by  correspondence  seeking  advice 
id  treatment,  forms  are  sent  to  such  patients  containing  questions 
I  be  answered  by  them  setting  forth  their  symptoms,  and,  in 
Idition,  such  patients  are  required  to  give  the  fullest  antecedent 
istory  of  their  cases.  On  the  receipt  of  the  said  answers  and 
iformation  they  are  referred  to  the  medical  practitioners  employed 
y  the  firm  who  order  medicines  for  such  patients,  such  medicines 
dug  dispensed  by  duly  registered  chemists  as  aforesaid  and 
arwarded  to  the  patients  with  letters  of  advice  as  to  their  use 
nd  as  to  the  treatment  of  their  respective  cases.  The  said  letters 
w  written  by  the  clerical  staff  employed  by  the  firm  from 
oformation  supplied  by  the  medical  practitioners  aforesaid.*' 

Howard  Freeman  said: — "The  business  referred  to  has  been 
arried  on  under  my  direct  supervision  for  the  last  eleven  years 
*  225  and  227  Elizabeth  Street  Sydney  aforesaid,  and  I  say  that, 
leither  at  the  time  of  the  publication  of  the  order  before  referred 
»,  nor  at  any  previous  time,  has  such  business  been  carried  on  in 
fc  fraudulent  or  in  an  immoral  manner,  nor  can  the  statement  so 
published  that  the  proprietor  or  proprietors  of  the  said  business 
^cre  receiving  money  in  connection   with   a  fraudulent    and 
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H.  C.  OF  A.  immoral  business  apply  in  any  way  to  such  business,  and  no 

reasonable  ground  for  such  a  statement  ever  existed." 
The  King,        The  Postmaster-General,  Mr.  Austin  Chapman,  swore  an  affidavit 
PRosKorroN  ^^  ^^V^Y  which,  so  far  as  is  material,  was  as  follows : — 
OF  Howard       "  4.  I  made  the  said  order  on  the  ground  stated  therein,  in  the 
V.         exercise   of   my   discretion,   having  —  after  having  caused  fuU 
inquiries  to  be  made,  and  after  consulting  the  law  advisers  of  the 
Commonwealth — formed   the  opinion  that  I  had  a  reasonable 
ground  for  supposing  that  the  person  or  persons  carrying  on 
business  under  the  titles  mentioned  in  the  said  order  were  engaged 
in  the  Commonwealth  in  receiving  money  in  connection  with  a 
fraudulent  and  immoral  business. 

"  5.  The  papers,  reports,  and  correspondence,  from  which  I 
formed  the  opinion  that  I  had  reasonable  ground  to  suppose  the 
persons  mentioned  in  the  said  order  to  be  engaged  in  the  Com- 
monwealth in  receiving  money  in  connection  with  a  fraudulent 
and  immoral  business  within  the  meaning  of  sec.  57  of  the  Post 
and  Telegraph  Act  1901,  are  very  numerous  (the  file  containing 
more  than  150  sheets),  and  are  in  my  possession  as  Postmaster- 
General  of  the  Commonwealth. 

"  6.  The  portion  of  the  file  of  papers,  reports,  and  correspond- 
ence referred  to  in  the  last  paragraph  of  this  my  affidavit,  which 
was  then  in  the  possession  of  the  Department  of  the  Postmaster- 
General,  was,  as  I  am  informed  by  the  secretary  to  the  Postmaster- 
GeneraFs  Department,  and  believe,  submitted  to  the  Honoiuuble 
the  Attorney-General,  for  the  time  being  of  the  Commonwealth, 
Mr.  Deakin,  and,  on  or  about  the  12th  day  of  July,  1903,  his 
opinion  (a  copy  of  which  is  attached  hereto  marked  *  A ')  was 
received  by  the  secretary  to  Wie  Postmaster-GeneraFs  Department 

"  7.  The  whole  file  of  papers,  reports,  and  correspondence 
referred  to  in  paragraph  5  of  this  my  affidavit,  was  submitted  to 
the  Crown  Solicitor  for  the  Commonwealth  —  further  reports 
having  been  in  the  meantime  obtained — and  his  opinion  (a  copy 
of  which  is  attached  hereto  marked  '  B ')  was  duly  received  by 
the  Secretary  to  the  Postmaster-Generars  Department  from  the 
Secretary  to  the  Attorney-General's  Department  on  the  12th  day 
of  January  last. 

"  After  carefully  perusing  the  whole  of  the  said  papers  and 
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opinions,  I  formed  the  opinion  that  I  had,  and  I  am  still  of  opinion   H.  C.  of  A. 

that  I  have,  reasonable  grounds  for  supposing  that  the  person  or       ^ '^ 

persons  carrying  on  business  under  the  titles  mentioned  in  the   xhb  Kino, 
said  order,   were  engaged  in  the  Commonwealth  in  receiving  pi^gjcorioN 

money  in  connection  with  a  fraudulent  and  immoral  business,  of  Howard 
•^  .  Frkeman 

and  I  have  not  cancelled  the  said  order."  v. 

Exhibit  "  A  "  to  the  above  affidavit  was  as  follows  : —  * 

"  The  Postmaster-General  asks  to  be  further  advised  upon  this 
matter,  in  view  of  further  correspondence  with  Detective  White, 
now  submitted  (see  my  opinions  of  1st  September  1902,  26th 
November  1902,  19th  March  1903).  In  my  opinion,  the  papers 
now  afford  ample  ground  to  suppose  that  Freeman  &  Wallace  are 
engaged  in  a  fraudulent  and  immoral  business  within  the  meaning 
of  sec.  57  of  the  Post  and  Telegraph  Act  1901,  and  would  justify 
the  Postmaster-General  in  making  an  order  under  that  section, 
directing  that  any  postal  article  received  at  a  Post  Office  addressed 
to  them  or  either  of  them,  by  their  own  or  a  fictitious  or  assumed 
name,  or  to  any  agent  or  representative  of  theirs,  or  to  their 
address,  should  not  be  registered,  transmitted  or  delivered  to 
them. 

"  8th  July  1903.  (Signed)    Alfred  Deakin." 

Exhibit  "  B  "  was  as  follows : — 

"  I  am  of  opinion,  on  the  papers  submitted,  that  the  action 
advised  by  the  Honorable  the  Attorney-General  (8/7/03) — as 
above — can  be  taken,  as  there  is  sufficient  evidence  in  the  corres- 
pondence and  papers  on  the  file  tx)  afford  the  Postmaster-General 
reasonable  grounds  for  the  belief  that  Freeman  &  Wallace  are 
engaged  in  a  fraudulent  and  immoral  business  within  the  meaning 
of  sec  57  of  the  Poet  and  Telegraph  Act  1901. 
"  9th  January  1906.  (Signed)  Chas.  Powers,  Crown  Solicitor." 
By  consent  of  the  parties  the  application  for  a  mandamus  was 
dealt  with  as  if  a  request  had  been  made  to  A.  J.  Amdel  to 
register  a  letter,  addressed  to  Messrs.  Freeman  &  Wallace,  and  he 
had  refused  that  request. 

Cvssen  and  Starke,  for  the  prosecutor  in  support.  There  is  a 
duty  on  the  Poa[tniaster-General  to  deliver  letters  which  have  been 
posted,  and  that  duty  is  assumed  right  through  the  Post  and 
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H.  C.  OF  A.   Telegraph  Act  1901.     See  sees.  4,  7,  9,  20,  113,  Schedule  1 

1Q06 

J^       duty  is  recognized  in  the  United  States.    See  American  Sehodi 
The  King,    Magnetic  Healing  v.  McAnnvMy  (1).    In  order  to  justify 
Proskcution  P^tmaster-General  in  making  an  order  under  sec.  57  of  the  . 
oj^  Howard  ^Tici  Telegraph  Act  1901  there  must  in  fact  be  reasonable 

fREEMAN  m  t»  m        , 

V,  on  which  to  form  an  opinion  that  the  business  is  immonl 

'     fraudulent.     The  only  evidence  here  is  that  the  business  is  nei 

immoral  or  fraudulent.  The  Court  will  not  assume  fraud 
it  is  proved.  It  cannot  be  reasonable  to  make  an  order  unda' 
section  without  hearing  what  the  person  to  be  affected  by  it 
to  say.  The  word  "  reasonable  "  primd  fade  involves  an  a 
to  the  ordinary  tribunals  which  decide  facts.  The  Court  will 
assume  the  truth  of  false  allegations,  and,  if  on  the  true  facts  it 
be  shown  that  the  Postmaster-General  ought  to  have  arrived  at  tW 
conclusion  that  there  were  no  reasonable  grounds  for  the  opioioi 
he  formed,  the  order  is  bad.  If  the  Postmaster-General  relies  on 
true  facts,  the  question  is,  do  those  facets  afford  grounds  which  » 
reasonable  man  might  consider  to  be  reasonable  grounds  for  die 
opinion  ?  It  is  for  the  other  side  to  show  that  the  word  "  reason- 
able" has  some  other  meaning.  As  to  the  question  of  reasonableius 
see  Flower  v.  Allan  (2).  Sec.  158  of  the  Post  and  Telegraph  AA 
1901,  provides  that  no  auction  shall  lie  in  respect  of  non-deli veiy 
of  letters  &c.,  but  that  section  does  not  apply  to  mandamus.  The 
Postmaster-General  in  deciding  whether  he  will  make  an  order 
under  sec.  57  is  exercising  a  gttcm-judicial  function,  and  hisactiao 
is  examinable  by  the  Court.  There  are  no  words  similar  to  those 
used  in  sec.  160  of  the  Giustoma  Act  1901,  under  which  the  Minis- 
ter's decision  is  clearly  intended  not  to  be  examinable. 

If  the.  making  of  this  order  were  not  a  judicial  act,  it  is  clear  thftt 
the  onus  would  be  on  the  Postmaster-General  to  justify  the  order 
in  an  action  for  trespass.  It  would  not  be  sufficient  to  prove  the 
order,  but  he  would  have  to  prove  facts  which  justify  the  order. 
But  the  act  is  judicial,  because  the  Postmaster-General  must  have 
evidence  before  him,  and  because  the  civil  rights  of  a  partiealar 
individual  are  thereby  determined:  New  Lambton  Land  i 
Coed  Co.  Ltd.  V.  Londxm  Bank  of  Australia  Ltd.  (3);  Smi^ 

(1)  187  U.S.,  94.  (2)  2  H.  &  C,  688,  atp.  e9i 

(3)  1  C.L.R.,  524. 
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V.   Reg.  (l)y  R.    v.    Hamilton    (2);    Cooper    v.     Wamdaworth  H.  C.  ofA. 
District  Board  of  Works  (3);  Hopkins  v.  Smethwick  Local  Board       ^ 
of  Health  (4).     Mandamus  or  certiorari  will  therefore  lie.     [They   thb  Kino, 
also  referred  to  Qv^ick  and  Garran's  Constitution  oftheAvstralian  pb^sbcution 
Commonwealth,  p.  720;  In  re  Melbourne  Democratic  Clvh  (S)\  of  Howard 

Fkeeman 

KendaU  v.  United  States  (6);  Raleigh  v.  Qoschen  (7).]  v. 

Abndel. 


Mitchell  KG.  and  Davis,  for  the  defendant,  contrd.  The  action 
of  the  Postmaster-General  under  sec.  67  of  the  Post  and  Telegraph 
Act  1901  was  not  intended  to  be  examinable  in  a  Court  of  law. 
The  word  "  suppose  "  is  not  one  which  would  be  used  if  a  quasi- 
judicial  proceeding  were  contemplated.  There  is  no  express  duty 
put  upon  the  Postmaster-General  to  convey  letters,  and  there  is 
no  common  law  right  to  have  them  conveyed.  The  duty  and  the 
right,  if  they  exist,  must  be  spelt  out  of  the  whole  Act.  If  that 
is  so,  the  duty  is  subject  to  sec  67.  The  words  of  sec  168  are 
wide  enough  to  cover  mandamus.  The  Postmaster-General  is  a 
Minister  of  the  Crown  and  mandamus  will  not  lie  in  respect  of 
his  action  under  sec.  57 :  United  States  v.  Hitchcock  (8).  He  is 
not  a  persona  desigTiata,  See  also  Roberts  v.  Ahem  (9).  As  to 
Amdel,  the  order  of  the  Postmaster-General  is  a  complete  answer, 
and  for  the  prosecutor  to  succeed  he  must  get  the  order  rescinded. 
That  cannot  be  done  by  mandamus,  but  must  be  by  some  proceed- 
ings in  the  nature  of  certiorari.  In  whatever  form  the  proceedings 
are  brought,  the  answer  is  that  the  order  of  the  Postmaster-General 
is  not  intended  to  be  examinable.  [They  also  referred  to  R.  v. 
Maude  (10);  Rex  v.  Poor  Law  Commissioners  (11);  High  Court 
Rvies,  Or.  XLI.,  r.  7 ;  Reg,  v.  The  Lords  of  the  Treasv/ry  (12) ;  R. 
V.  The  Commissioners  of  Inland  Revenue  (13) ;  Ex  parte  Sir  C 
J.  Napier  (14) ;  Rex  v.  CommissioTiers  of  Customs  (15) ;  Goldring 
V.  Collector  of  Customs  (16) ;  Reg.  v.  Secretary  of  State  for  Wa/r 
(17);  Kinloch  v.  Secretary  of  State  for  India  in  Council  (18); 


(1)  3  App.  Cas.,  614,  at  p.  623. 

(2)  7  V.LR.  (L.),  194,  at  p.  199. 

(3)  14  C.B.  (N.S.),  180,  at  p.  189. 

(4)  24  Q.B.D.,  712. 

(6)  27  V.L.R.,  88  ;  22  A.L.T.,  233. 

(6)  12  Peters,  524. 

(7)  (1898)  1  Ch.,  73. 

(8)  190  U.S.,  316. 

(9)  1  C.L.R.,  406. 


(10)  14  V.L.R.,  227:  10  A.L.T.,  15. 

(11)  6A.  &  E.,  54. 

(12)  L.R.  7  Q.B.,  387,  at  p.  397. 

(13)  12  Q.B.D.,  461,  at  p.  471. 

(14)  18  Q.B.,  692. 

(15)  6  A.  &  E.,  380. 

(16)  9  A.L.R.  (C.N.),  37. 

(17)  (1891)  2  Q.B.,  326. 

(18)  15  Ch.  D.,  1 ;  7  App.  Cas.,  619. 
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y^^^\       (2) ;  Tn  re  Cocdport  China  Co.  (3) ;  New  Lambton  La'iid  and 
The  King,    Co,  Ltd,  v.  London  Bank  of  Australia  Ltd,  (4);  Thompson  v.  Fo 
PrSsb^cwon  (^)5  ^^^  V.  jPatt^Amer  (6);  /n  re  Briton  Medical  and 
OF  Howard  2>i/e  Assvbrance  Association  (7);  /n  re  Young  and  Hardau] 

H  RRKMAN 

Contract  (8).] 


V. 

Arndrl. 


March  18. 


Cussen  in  reply.  In  order  to  entitle  him  to  a  mandamus, 
prosecutor  must  show  that  there  is  a  duty  of  a  public  nature  to 
performed  by  an  officer  in  respect  of  which  he,  the  prosecutor, 
an  interest,  and  also  that  there  is  no  legal  order  authorizing 
officer  to  refuse  to  perform  that  duty.  If  there  is  no  duty  to 
public  to  deliver  letters,  that  is  an  end  of  the  application 
mandamus,  but  not  of  that  for  certiorari.  That  there  is  suck 
duty  is  shown  by  Kendall  v.  United  Stales  (9),  and  that  duty] 
is  one  cast  upon  each  individual  officer  in  the  postal  service.  Th< 
are  two  reasons  why  the  order  of  the  Postmaster-General 
be  treated  as  a  nullity,  first,  on  the  principles  laid  down  in  Raleigk 
V.  Goschen  (10),  and  Kendall  v.  United  States  (9),  and  seeondljJ 
because  this  was  a  judicial  proceeding,  and  the  prosecutor 
not  heard.  See  Linford  v.  Fitzroy  (11).  Sec.  58  of  the  Pod 
and  Telegraph  Act  1901  does  not  apply  to  a  prerogative  writ, 
but  only  contemplates  the  kinds  of  action  that  can  be  brought 
against  the  King. 

[He  also  referred  to  Armytage  v.  Wilkinson  (12);  CapeL  v.  CkUd 
(13) ;  Flower  v.  Local  Boa/rd  of  Low  Leyton  (14) ;  Baleman  v. 
Poplar  Board  of  Works  (15);  Holme  v.  Ouy  (16);  Short  and 
Mellor's  Crown  Practice,  pp.  17,  19;  Chapman,  Morsons  <£r  Ca  v. 
Guardians  of  the  Auckland  Union  (17).] 

Cur.  adv.  t^ulL 

Griffith  C.J.  This  is  a  rule  nisi  calling  upon  the  Acting 
Deputy  Postmaster- General  at  Sydney  to   show  cause    why  a 


(1)  128  U.S.,  48. 

(2)  L.R.  8  Ch.,  446. 

(3)  (1895)  2  Ch.,  404. 

(4)  1  C.L.R.,  524,  at  p.  540. 
(6)  9Q.B.D.,  372,  atp.  381. 

(6)  8Q.B.D.,  167,  atp.  173. 

(7)  32  Ch.  D. ,  503. 

(8)  31  Ch.  D.,  168,  atp.  174. 

(9)  12  Peters,  524. 


(10)  (1898)  1  Ch.,  73. 

(11)  13Q.B.,  240,  atp.  247. 

(12)  3  App.  Cas.,  355,  at  p.  366. 

(13)  2  Cr.  &  J.,  558. 

(14)  6  Ch.  D.,  347. 

(15)  33  Ch.  D.,  360,  at  p.  387. 

(16)  5Ch.  D..  901. 

(17)  23  Q.B.D.,  294,  at  p.  303. 
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mandamus  should  not  be  issued  commanding  him  to  transmit   H.  C.  ok  a. 
through  the  Post  Office  all  mail  matter  addressed  to  the  applicants 
or  to  any  person  on  their  behalf.   Sec.  57  of  the  Post  and  Telegraph   xhe  Kino, 
Ad  1901  provides  that:-  pZkc^iok 

"(1)  If  the  Postmaster-General  has  reasonable  ground  to  suppose  »£,  Huwabd 

f  REEM  AN 

any  person  to  be  engaged  either  in  the  Commonwealth  or  else-  v. 

where  in  receiving  money  or  any  valuable  thing —  * 

{e)  in  connexion  with   a  fraudulent    obscene    indecent  or    Qriffl**  c.j. 
immoral  business  or  undertaking ;  • 

he  ina,y  by  order  under  his  hand  published  in  the  Gazette  direct 
that  any  postal  article  received  at  a  post  oflBce  addressed  to  such 
person  either  by  his  own  or  fictitious  or  sissumed  name  or  to  any 
agent  or  representative  of  his  or  to  an  address  without  a  name 
shall  not  be  registered  or  transmitted  or  delivered  to  such  person, 

"(2)  The  order  shall  specify  such  name  or  address  and  shall 
upon  publication  be  of  full  force  and  effect  until  cancelled  by  the 
Postmaster-General." 

Sec.  58  provides  that,  when  such  an  order  has  been  made,  any 
postal  article  addressed  to  the  person  named  in  such  oi-der  if 
received  at  a  post  office  shall  not  be  delivered  to  such  person,  but 
shall  be  returned  to  the  General  Post  Office  and  then  opened  and 
returned  to  the  sender,  or,  if  it  comes  from  outside  the  Common- 
wealth, shall  be  returned  to  the  country  whence  it  came.  That  is 
the  law  applicable  to  the  present  case.  The  respondent  shows 
on  affidavit  in  answer  to  the  application  for  a  mandamus,  that 
such  an  order  was  made  by  the  Postmaster-General  and  is  still  in 
force — when  I  say  such  an  order,  I  mean  an  order  purporting  to 
be  made  under  sec.  57  on  the  ground  that  he  had  reasonable 
ground  to  suppose  that  the  applicants  were  engaged  in  a  fraudu- 
lent and  immoral  business.  If  the  conditions  prescribed  by  sec. 
57  existed,  the  Postmaster-General  clearly  had  jurisdiction  and 
authority  to  make  the  order.  The  applicants  say  that  they  carry 
on  their  medical  business  by  post.  The  section  assumes  that  the 
business  is  so  carried  on.  That  statement  of  the  applicants  does 
not  carry  the  matter  any  further.  The  applicants  also  deny  that 
their  business  is  either  fraudulent  or  immoral.  Mr.  Chapman,  who 
was  at  the  time  the  order  was  made,  and  is  now,  Postmaster- 
General,  makes  .an  affidavit  in  which  he  states  that  before  the 
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H.  C.  OF  A.  order  was  made  he  considered  a  great  quantity  of 

J__^  supplied  to  him  by  detectives  and  others,  and  came  to  the  ei 
The  Kino,  elusion  that  the  business  being  carried  on  by  the  applicants  i^ 
Pro^k^?ion  fraudulent  and  immoral. 

OF  Howard 
Frkbman 


\ 


V. 

Ark  DEL. 


Orifflth  C.J. 


That  is  how  the  matter  stands  upon  the  evidence. 

In  answer  to  the  rule  it  is  pointed  out,  in  the  first  place, 
the  respondent  is  a  subordinate  officer  who  is  bound  to  obey 
law,  and  that,  so  long  as  the  order  stands,  the  Postmaster^ 
under  some  circumstances  having  authority  to  make  it,  a 
ordinate  officer  is  bound  to  obey  the  Statute,  which  says  that 
order  shall  upon  publication  be  of  full  force  and  effect  until 
celled  by  the  Postmaster-General,  and  he  is  bound  farther,  90J 
as  matters  are  in  his  control,  instead  of  registering,  transmit 
or  delivering  letters  referred  to  in  the  order,  to  obey  the 
of  sec  58.     That  is,  of  course,  a  complete  answer  so  farastitei 
is  addressed  to  the  Acting  Deputy  Postmaster-General, 
there  cannot  be  a  mandamus  to  a  subordinate  officer  comi 
him  to  do  a  thing  which  he  is  forbidden  by  law  to  do. 

But  counsel  representing  the  respondent,  who  substant 
stands  for  the  Commonwealth  Government,  intimated  that 
did  not  desire  to  take  a  technical  objection  of  that  sort,  and 
willing  to  treat  the  matter  as  if  the  mandamus  were 
against  the  Postmaster-General,  and  I  propose  to  deal  with 
matter  on  that  basis.  The  first  objection  that  occurs,  conadc 
the  matter  from  that  point  of  view,  is  that  the  order,  so  long 
it  stands,  is  binding  on  the  Postmaster-General  as  wellasonevi 
subordinate  officer  of  the  department.  So  that,  if  a  mane 
were  granted  at  all,  it  could  not  be  in  the  form  in  which  it  is  askn 
In  substance  what  is  desired  is  to  compel  the  Postmaster-Gewflj 
to  rescind  his  order.  I  will  assume  for  a  moment  that  fi^ 
granting  of  such  a  mandamus  would  be  a  proper  exercise  of  t^ 
powers  of  the  Court,  if  no  other  difficulty  were  in  the  way,  9ad\ 
will  proceed  to  consider  a  much  more  important  question,  m,  W 
far  this  Court  has  jurisdiction  to  order  the  Postmaster-Genial  •( 
perform  the  duties  of  his  office. 

Mandamus  is  a  prerogative  writ,  issued  nominally  in  the 
of  the  Crown,  but  really  on  the  relation  of  an  individual,  to  i 
an  officer  to  do  an  act  which  the  applicant  is  entitled  to 
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B,  and  without  the  doing  of  which  he  cannot  enforce  or  enjoy   H.  C.  of  a. 
e  right  which  he  possesses.      If  the  act  sought  to  be  com-        ^ 
ed  to  be  done  is  a  discretionary  act,  mandamus  does  not  go   xiie  Kin(}, 
Jier  than  to  command  the  exercise  of  the  discretion,  and  caji  p  ®^  ^^^ 
er  go  to  command  its  exercise  in  a  particular  manner.     How  of  Howard 
then,  does  a  mandamus  lie  against  an  executive  officer  of  the         v, 
remment  ?   There  is  no  precedent  that  we  know  of,  except  one       ^»^l- 
America,  in  which  such  a  mandamus  has  been  granted.     A  few    onfflth  c.j. 
)mpts  have  been  made  in  England,  and  only  one  was  successful 
The  King  v.  The  Lords  Commissioners  of  the  Treasury  (1)  in 
15,  but  it  is  now  considered  that  mandamus  was  there  granted 
mistake. 

in  The  Queen  v.  The  Lords  Commissioners  of  the  Treasury  (2) 
1872,  another  application  was  made  for  a  mandamus  against 
'  Lords  Commissioners  of  the  Treasury.  In  that  case  Blackburn 
laid  down  some  rules  applicable  to  the  question  as  to  how  far 
ndatnus  will  lie  against  officers  of  the  executive  government.  He 
^(3): — "The  question  remains  whether  there  is  any  statutory 
igation  cast  upon  the  Lords  of  the  Treasury  to  do  what  we  are 
led  to  compel  them  to  do  by  mandamus,  namely,  to  issue  a 
Diute  to  pay  that  money :  because  it  seems  to  me  clear  that  we 
l^t  to  grant  a  mandamus  if  there  is  such  a  statutory  obligation, 
iticularly  where  the  application  is  made  on  behalf  of  persons 
ID  have  a  direct  interest  in  the  matter,  viz.,  the  treasurer  of  the 
nnty  on  behalf  of  the  county  which  ought  by  the  Statute  to 
ive  been  indemnified  for  the  costs  which  they  have  been  obliged 
pay.  But  it  is  here,  I  think,  that  the  case  fails.  The  general 
inciple,  not  merely  applicable  to  mandamus  but  running  through 
I  the  law,  is,  that  where  an  obligation  is  cast  upon  the  principal 
id  not  upon  the  servant,  we  cannot  enforce  it  against  the  servant 
I  long  as  he  is  merely  acting  as  servant.  To  take  a  familiar 
tliance,  if  a  mandamus  were  applied  for  against  the  secretary  of 
railway  company  to  do  something,  it  would  not  be  granted, 
icrely  because  the  railway  company  his  masters  had  an  obliga- 
on  to  perform  the  duty,  and  it  makes  no  difference  that  the 
*8ter,or  the  principal,  or  the  sovereign  is  only  suable  by  petition 

0)  4  A.  ft  E..  286.  (2)  L.R.  7  Q.B.,  im. 

(3)  L.R.  7  Q.B.,  387,  at  p.  397. 


568  HIGH   COURT  [1 


H.  C.  OF  A.  of  right,  or  perhaps  not  at  all.     There  is  the  familiar  case  of 
surveyor  of  highways  who  is  the  servant  of  the  inhabitants  of  i 
The  Kino,    parish ;  the  inhabitants  of  the  parish  cannot  be  sued,  becaiise 
Prosfc^on  ^^^  ^^^  *''  ^^y  corporate,  but  the  surveyor  of  the  highways  is 

OF  Howard  to  be  responsible  for  the  non-performance  of  their  duties,  or 
Freeman  .  , 

V.  negligence  of  their  servants,  though  he  is  the  person  who  actsi 

*     them.     The  same  principle  applies  to  mandamus,  if  the  dot/j 

Qrifflth  C.J.    by  Statute,  though  perhaps  *  duty  *  is  hardly  the  word  to  em] 

with  regard  to  Her  Majesty;  where  the  intention  of  the  legislal 

shows  that  Her  Majesty  should  be  advised  to  do  a  thing, 

where  the  obligation,  if  I  may  use  the  word,  is  cast  upoa 

servants  of  Her  Majesty  so  to  advise,  we  cannot  enforce 

obligation  against  the  servants  by  mandamus  merely  because 

Sovereign  happens  to  be  the  principal. 

"  There  are  many  cases  applicable  to  this,  beginning  witi 
Post  Office  cases  in  Lord  Holfs  time,  where  Lord  Holt  diffc 
from  the  rest  of  the  Court,  and  it  was  held  that  the  Postmas 
General  was  not  suable  as  a  carrier  for  non-delivery  of  Iett4 
because  it  was  in  eftect  the  Crown ;  the  Crown  could  not  be  9 
in  such  a  matter ;    and  similarly  where  through  the  clmnsi 
of  a  man  steering  a  ship  of  war,  they  negligently  ran  down 
merchantman,  it  was  held  the  owners  could  not  sue  the 
nor  the  captain  of  the  man-of-war. 

"  That  being  so,  the  question  cojnes  to  be  this,  whether  it  can 
shown  (common  law  out  of  the  question)  that  in  any  way  a  di 
is  cast  upon  the  Lords  of  the  Treasury  towards  third  persons, 
merely  a  duty  to  the  Queen  to  advise,  but  a  duty  to  third  pera 
to  issue  this  minute  which  it  is  the  object  of  the  mandamus  il 
make  them  issue."  ' 

A  distinction  may  be  taken  in  this  case  that  the  duty  of  tM 
Postmaster-General  in  relation  to  an  order  under  see.  57  Is  notH 
act  under  the  direction  of  the  Governor-General  in  Council,  bnt  i^ 
to  act  himself  on  his  own  motion.  But  it  can  make  no  differen* 
that  he  is  really  acting  as  agent  of  the  Crown  unless  he  has  M 
a  direct  duty  to  the  third  person  which  he  may  be  called  upon  to; 
perform.  That  was  pointed  out  in  The  Queen  v.  Secretary  (f 
State  for  War  (1),  by  Lord  Esher  M.R.,  who  said:— "I  eutii^i 

(1)  (1891)  2  Q.B.,  326,  at  p.  338. 
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agree  with  the  Divisional  Court  that  a  mandamus  will  not  lie  in  H.  C.  of  A. 

this  case  against  the  Secretary  of  State  for  War,  on  the  ground 

that  there  is  no  legal  duty  towards  the  applicant,  to  do  what  the   xhe  King, 

applicant  asks  us  to  direct  him  to  do,  imposed  upon  him  either  at  pJ^^^^^^QJJ 

common  law  or  by  statute.    Assuming  that  the  Crown  were  under  of  Howard 

.  Freeman 

any  obligation  to  make  this  allowance  to  the  claimant,  a  man-  v. 

damns  would  not  lie  against  the  Secretary  of  State,  because  his       ^^^'^' 

position  is  merely  that  of  agent  for  the  Crown,  and  he  is  only    Griffith  c.j. 

liable  to  answer  to  the  Crown  whether  he  has  obeyed  the  terms 

of  his  agency  or  not:  he  has  no  legal  duty  as  such  agent  towards 

any  individual.     But  the  case  goes  further  than  that.     There  is 

no  obligation  upon  the  Crown  to  make  this  allowance  recognized 

by  the  law.    Therefore,  what  we  are  asked  to  do  is  really  to  direct 

a  servant  of  the  Crown,  who  is  only  responsible  to  the  Crown,  to 

do  that  which  the  CroiivTi  itself,  his  principal,  is  under  no  legal 

obligation  to  do.     The  appeal  must  fail  on  the  gi'ound,  first,  that 

a  mandamus  would  not  lie  against  the  Crown,  and  secondly,  that 

it  will  not  lie  against  the  Secretary  of  State,  because  in  his 

capacity  as  such  he  is  only  responsible  to  the  Crown,  and  has  no 

legal  duty  imposed  upon  him  towards  the  subject.     The  principle 

has  been  laid  down  over  and  over  again  in  many  cases." 

The  question,  then,  to  be  considered  is  whether  the  Postmaster- 
General  owes  any  duty  to  the  applicant  in  effect  to  withdraw 
this  order. 

The  matter  has  been  fully  considered  in  the  United  States.  I 
refer  first  to  Decatur  v.  Paulding  (1),  which  was  an  application 
for  a  mandamus  to  the  Secretary  of  the  Navy  to  perform  a  duty. 
In  an  earlier  case,  Kendall  v.  The  United  States  (2),  it  had  been 
held  that  a  Federal  Court  had  jurisdiction  to  issue  a  mandamus  to 
an  officer  of  the  Federal  Government  commanding  him  to  do  a 
ministerial  a<;t. 

The  first  question  was  whether  an  act  of  the  Secretary  of  the 
Navy  was  a  mere  ministerial  act.  Chief  Justice  Taney  in 
deUvering  judgment  said  (3) : — "  The  duty  required  by  the  resolu- 
tion was  to  be  performed  by  him  as  the  head  of  one  of  the  executive 
departments  of  the  government,  in  the  ordinary  discharge  of  his 
official  duties.     In  general,  such  duties,  whether  imposed  by  act 

(1)  U  Petera,  497.  (2)  12  Peters,  524.  (3)  14  Peters,  497,  at  p.  515. 
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H.  C.  OF  A.   of  Congress  or  by  resolution,  are  not  mere  ministerial  di 

'        The  head  of  an  executive  department  of  the  government,  in 

Thb  Kino,    administration  of  the  various  and  important  concerns  of  his 
Prosbcdtion  ^®  continually  required  to  exercise  judgment  and  discretion 

OF  Howard  The  Court  could  not  entertain  an  appeal  from  the  decision  of 
Frebman  .  .... 

V,  the  Secretaries,  nor  revise  his  judgment  in  any  case  where  the 

J '     authorized  him  to  exercise  discretion,  or  judgment.    Nor  can  it' 

orifflth  C.J.    mandamus  act  directly  upon  the  oflScer,  and  guide  and  control 

judgment  or  discretion  in  the  matters  committed  to  his  care, 

the  ordinary  discharge  of  his  official  duties." 

That  in  my  judgment  is  a  perfectly  accurate  statement  of 

English  law  on  the  subject,  and  contains  the  principles  to 

applied  in  determining  the  present  case.     In  a  later  case  in  11 

The  United  States  v.  Black  (1),  the  c&ses  of  Kendall  v.  Tlie  UtaH 

States  (2),  in  which  a  mandamus  was  granted  against  the 

master-General,  and  Decatur  v.  Pauldhig  (3)  were  referred  to, 

portion  of  the  passage  I  have  read  from  the  latter  case  was  qu< 

The  Statute  under  consideration  in  KendaU  v.  The  United  St( 

(2)  directed  the  solicitor  of  the  Treasury  to  settle  and  adjust 

claims  of  certain  contractors  for  carrying  mails,  and  to 

them  such  allowances  as  upon  full  examination  of  the  e\*i< 

might  seem  to  be  equitable  and  right,  and  the  Postmaster-Gem 

was  directed  to  credit  those  contractors  with  whatever  sums 

solicitor  of  the  Treasury  might  decide  to  be  due  to  those  contnict( 

The  Court  held  that  no  discretionary  power  was  given  to 

Postmaster- General,  and  that  the  duty  enjoined  upcm  him 

merely  ministerial.     In  the  United  States  v.  Black  (4),  Mr.  JusOdj 

Bradley  in  delivering  the  judgment  of  the  Court,  after  referrin| 

to  the  two  cases  I  have  mentioned,  said  : — "  The  principle  of  lair| 

deducible  from  these  two  cases  is  not  difficult  to  enounce.    Thti 

Court  will  not  interfere  by  mandamus  with  the  executive  officertj 

of  the  Government  in  the  exercise  of  their  ordinary  official  duties,! 

even  where  those  duties  require  an  interpretation  of  the  law,  tirt 

Court  having  no  appellate  power  for  that  purpose  ;  but  when  they 

refuse  to  act  in  a  case  at  all,  or  when,  by  special  statute,  or  othei^ 

wise,  a  mere  ministerial  duty  is  imposed  upon  them,  that  is>  a 

(1)  128  U.S.,  40.  (3)  14  Peters,  497. 

(2)  12  Peters,  524.  (4)  128  U.S.,  40,  at  p.  48. 
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service  which  they  are  bound  to  perform  without  further  question,  H.  C.  of  A 

then,  if  they  refuse,  a  mandamus  may  be  issued  to  compel  them."      ^ [^ 

If ,  as  I  think,  that  passage  correctly  represents  the  law  of  the   tue  King, 
Commonwealth,  there  is  no  difficulty  in  applying  it  to  the  present  y^o^^^n^^ 
case,  regarding  it  as  an  application  for  a  mandamus.     The  Court  of  Howard 
is  asked  in  substance  to  require  the  Postmaster-General  to  revise  v, 

A  TO  VT)ET«. 

the  conclusion  at  which  he  arrived,  and  to  come  to  the  conclusion       

that  he  has  no  reasonable  ground  to  suppose  that  the  applicants  orffflth  o. J. 
were  engaged  in  a  fraudulent  or  immoral  business.  But  it  is  clear 
that  the  duty  of  the  Postmaster-General  is  not  a  mere  ministerial 
duty,  but  that  it  is  a  duty  involving  the  exercise  of  a  discretion,  and 
upon  which  he  must  form  his  own  independent  judgment.  He 
may  come  to  a  conclusion  one  way  or  the  other,  and  this  Court 
cannot  revise  his  judgment  in  a  case  where  he  is  called  upon  to 
exercise  a  discretion.  It  is  therefore  clear  that  the  Court  cannot 
by  mandamus  interfere  to  order  the  Postmaster-General  to  cancel 
this  order,  nor,  as  long  as  this  order  stands,  can  the  Court  compel 
anybody  to  act  in  disobedience  to  it. 

It  was,  however,  suggested  in  the  course  of  the  argument  that 
possibly  the  order  is  one  that  can  be  reviewed  by  certiorari.  If 
so,  there  would  be  no  difficulty  in  moulding  this  rule  so  as  to  give 
relief  in  that  form.  Certiorari  only  lies  to  a  judicial  or  quasi- 
judicial  authority,  except  in  some  cases  where  it  is  specially 
given  by  Statute.  If  the  Postmaster-General  in  making  an 
order  under  sec.  57  is  to  be  regarded  as  a  judicial  authority, 
probably  certiorari  would  lie  to  bring  up  the  proceedings  to  be 
quashed.  But  then  on  what  grounds  could  the  proceedings  be 
quashed?  On  certiorari  you  cannot  inquire  into  the  correctness 
of  the  conclusions  of  fact  that  the  tribunal  drew  from  the  evidence 
before  it  You  can  take  objection  that  the  order  was  not  within 
the  competence  of  the  tribunal  under  any  circumstances.  If  the 
circumstances  are  such  that  the  order  might  have  been  correctly 
made  you  cannot  get  certiorari. 

One  other  ground  for  certiorari  is  that  an  order  w^  made  to 
the  prejudice  of  a  party  who  was  not  heard.  That  view  very 
much  pressed  me  at  first,  viz.:  that  this  was  a  quasi -judicial  pro- 
ceeding and  that  the  applicants  were  not  heard.  But  in  another 
sense  this  was  not  a  quasi-judicial  but  an  executive  act.    This 
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H.  C.  OF  A.  order  was  made  by  one  of  the  executive  officers  of  the  Got* 

^ '       ment,  called  in  the  Constitution  "the  Queen's  Ministers  of 

The  Kino,    ^ot  the  Commonwealth." 
Pbosecution      "^^^  oi-der  was  made  by  that  officer  in  that  capacity.     TTie 

o'HowABD   is  only  quasi-judicial  in  this  sense,  that  it  is  required  to  be 

«  ■__ 

V.  upon  evidence.   The  condition  of  making  the  order  is  that  the 

'     master-General  has  reasonable  ground  to  suppose  that  the  pei 

orifflth  C.J.    in  respect  of  whom  it  is  made,  is  doing  one  of  the  specified  t 

That  involves  the  consideration  of  evidence  or  information 

to  the  Postmaster-General,  and  if  the  proceeding  is  regarded 

an  ordinary  judicial  proceeding,  it  would  be  sufficient  to  say 

the  other  party  was  not  heard.     But  that  inference,  if  it  can  e 

be  applied  to  an  executive  act,  and  I  doubt  whether  it  can, 

be   excluded  by  the   plain  provisions  of  the   Statute  im 

the  duty.     In  the  present  case  it  is  clear  to  my  mind  from 

words  of  the  section,  that  the  duty  is  intended  to  be  exe; 

there  and  then  on  what  is  considered  to  be  an  emergency. 

section  does  not  suggest  that  the  Postmaster-General  is  to  call 

other  persons  to  show  cause  before  making  the  order.     The 

ditions  are  that  it  must  be  proved  to  his  satisfaction  that  a  pe: 

is   engaged  in   receiving   money  in   connexion  with  gambi 

lotteries,  fortune  telling,  or  "  in  connexion  with  a  fraudulent  o 

indecent  or  immoral  business  or  undertaking."     In  order  that  thi 

Postmaster-General  may  act,  it  is  necessary  to  have  some  informaH 

tion  placed  before  him,  but  it  would  be  entirely  contrary  to  the 

rules  of  public  policy  if  he  were  to  disclose  that  evidence  to  th» 

person  sought  to  be  affected  by  it.     He  might  go  so  far  as  to  tdl 

that  person  that  there  was  a  charge  made  against  him,  and  to  cbS 

on  him  to  show  cause ;  possibly  that  might  be  so  as  a  counsel  dt 

perfection,  but  I  do  not  think  it  is  required  by  the  Statute.    I 

think  it  appears  sufficiently  from  the  Statute  that  it  was  doI 

intended  that  the  Postmaster-General  should  be  regarded  as  a 

judicial  officer,  or  that  he  should  call  upon  the  other  party  before 

making  an  order.     I  think  therefore  that  an  order  of  this  kind  is 

not  examinable  by  certiorari, 

I  have  given  my  reasons  for  thinking  the  Postmaster-General 

cannot  be  called  upon  by  mandamus  to  revise  his  conclusion,    ff 

there  is  any  remedy  for  a  person  who  cannot  get  his  letters  thioogb 
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post  it  must  be  sought  elsewhere.     Supposing  that  sec.  57  were   ^*  ^'  ^'  ^- 

190A 

.  in  the  Act,  it  is  extremely  doubtful  whether  there  would  be      ^ '^ 

ight  to  compel  the  Postmaster-General  to  deliver  letters,  because    the  Kino, 
Imd  facie  the  answer  would  be  that  the  person  affected  could  p^^^^oM 

ng  an  action  for  the  detention  of  the  letters.     If  he  could  not,  of  Howard 

^  ...  Frbbman 

much  the  worse  for  him ;  if  an  action  for  detinue  would  lie,  he  v. 

lid  not  get  a  mandamus  to  compel  the  delivery  of  the  letters.  

[  therefore  say  that  if  the  applicants  have  any  remedy  it  must    Griffith  c.j. 

sought  either  by  an  application  to  the  Postmaster-General  to 

rise  his  decision,  showing  him  that  he  has  been  misinformed, 

it  their  business  is  not  fraudulent  or  immoral,  but  is  respectable 

d  honest,  or  else,  if  they  can  succeed  in  doing  so,  by  bringing  an 

tion  against  the  party  who  is  detaining  the  letters.     I  must  not 

supposed  to  offer  any  encouragement  to  the  bringing  of  such 

action.    In  my  opinion  this  application  fails  in  whatever  aspect 

is  regarded. 

Barton  J.  I  need  not  traverse  again  the  facts  which  have 
insufficiently  stated  by  the  learned  Chief  Justice.  The  applica- 
m  has  been  treated  as  if  it  were  against  the  Postmaster-General, 
id  I  will  so  treat  it  in  order  to  discuss  it  in  its  broadest  aspect. 
le  main  question  is  whether  the  order  complained  of  is  judicial 
I  character,  or  merely  ministerial,  or  whether  it  comes  within 
te  wide  field  of  administrative  duties.  A  case  much  relied 
i  by  the  applicants  was  Smith  v.  The  Qiuen  (1).  There  the 
Kstion  arose  under  the  Crovni  Lands  Alienation  Act  1868 
t  Queensland  whether  the  Commissioner,  in  deteimining  that  a 
»ee  of  Crown  lands  had  forfeited  the  lease,  was  acting  in  a 
idicial  capacity.  If  the  proceeding  before  the  Commissioner  was 
tdicial,  it  is  clear  that  the  person  whose  rights  might  be  affected 
M  entitled  to  be  heard.  He  was  summoned  but  was  not  heard 
» the  proper  sense,  because  he  was  not  summoned  until  part  of 
ie  evidence  had  been  taken,  and  he  was  denied  knowledge  of 
™&t  that  evidence  was.  In  discussing  the  sections  of  the  Act 
^^  in  question,  the  Lords  of  the  Privy  Council  said  (2): — "If  an 
xercise  of  judgment  is  required  to  determine  whether  or  not  a 
^  is  entitled  to   lands  by   reason   of  compliance   with   the 

U)  3  App.  Ou.,  614.  (2)  3  App.  Cm.,  614,  at  p.  623. 
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H.  C.  OF  A.   provisions  of  the  Act,  it  is  difficult  to  see  why  less  judgmol 

should  be  required  in  determining,  what  concerns  him  quite « 

The  King,    iiiuch,  whether  or  not  he  has  forfeited  them  by  non-compluoet 

Pfu^BG^oN  ^^^^^  Lordships  are  of  opinion  that  the  inquiry  to  be  made  by  the 

OF  Howard  Commissioners  under  sec.  51,  sub-sec.  5,  is  in  the  nature  oil 
Fbbbman     .,..,.        .      „ 
V,         judicial  inquiry. 

Now  I  do  not  think  that  this  is  a  case  at  all  like  Smith  v.  Tk 

Bw'tonJ-  Queen  (1).  Nothing  can  be  adduced  from  the  framework  <r 
substance  of  the  Post  cmd  Telegraph  Act  1901,  which  entitlesnsto 
consider  that  this  particular  sec.  57  is  one  which  prescribes  a 
judicial  inquiry.  Other  sections  of  the  Act  have  been  citei, 
and  amongst  them  sees.  29  and  43  which  I  will  mention  dired^. 
There  is  not  a  shred  of  context  in  the  Act  which  shows  tint 
the  Minister  of  State,  primd  facie  an  officer  with  adininistrativt 
functions  (see  Constitution,  sec.  64),  is  conducting  a  judidil 
inquiry  when  he  is  informing  his  mind  for  the  purpose  of  decidiif 
whether  he  has  reasonable  cause  to  suppose  that  a  busing 
largely  conducted  through  his  department  is  fraudulent  or  im- 
moral. It  is,  of  course,  an  every-day  business  of  respoosiUd 
Ministers  of  the  Crown  to  satisfy  themselves  from  the  numerow 
sources  of  information  open  to  them  whether  they  are  justified  ii 
exercising  powers  which  gravely  concern  the  business  and  oUier 
affairs  of  citizens.  But  they  do  not  by  that  means  beeome 
exercisers  of  judicial  functions.  Now,  there  is  a  great  diff««J« 
of  expression  between  sec.  57  and  sees.  29  and  43,  because  pro- 
visions are  appended  to  the  last-named  sections  which  are  entirely 
absent  from  sec  57,  nor  is  there  anything  in  that  section  sub- 
stituted for  them,  or  which  can  take  their  place. 

Sec.  29  deals  with  the  registration  of  newspapers  and  gi?ei 
certain  powers  to  the  Postmaster-General  to  prevent  the  sending 
by  post  of  alleged  newspapers,  unless  the  provisions  of  the  secdoa 
have  been  complied  with.  The  section  goes  on: — (5)  "No  actk» 
shall  be  brought  against  the  Postmaster-General  or  any  officer  of 
the  department  for  anything  done  or  purporting  to  be  done  imder 
the  provisions  of  this  section  but  any  person  aggrieved  by  anj- 
thing  done  or  purporting  to  be  done  by  the  Postmaster-Generator 
a  Deputy  Postmaster-General  under  this  section  may  appeal  to  i 

(1)  3  App.  Cas.,  614. 
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Justice  of  the  High  Court  or  to  a  Judge  of  a  Supreme  Court  of  a  H.  C.  of  a. 
State  by  summons  or  petition  in  a  summary  way.     The  Justice  or  ' 

Judge  may  decide  whether  the  action  taken  under  this  section  was  xhe  King, 
justified  in  law  or  in  fact  and  may  make  such  order  as  to  restoration  prosecdtion 
to  the  register  or  otherwise  as  to  him  may  seem  just,"  &c.  There  of  Howabd 
is  therefore  a  remedy  granted  by  a  judicial  proceieding  in  the  event  v. 

of  a  wrongful  exercise  of  the  power  given  by  that  section.  In  ^^^^^ 
sec  43  we  find  a  provision  enabling  the  Postmaster-General  or  Barton  j. 
any  Deputy  Postmaster-General  to  cause  any  postal  article  having 
anything  profane,  blasphemous,  obscene,  offensive  or  libellous, 
written  or  drawn  on  the  outside  thereof,  or  any  obscene  enclosure 
in  any  postal  article,  to  be  destroyed.  There  again  there  is  provision 
for  a  judicial  proceeding.  It  is  this: — "  No  action  shall  be  brought 
against  the  Postmaster-General  or  any  oflScer  of  the  Department 
for  anything  done  under  the  provisions  of  this  section  but  any 
person  aggrieved  by  anything  done  by  the  Postmaster-General  or 
a  Deputy  Postmaster-General  under  this  section  may  appeal  to  a 
Justice  of  the  High  Court  or  to  a  Judge  of  a  Supreme  Court  of 
a  State  by  summons  or  petition  in  a  summary  way."  The  powers 
are  strong  and  perhaps  arbitrary,  but  are  safeguarded  by  resort 
to  a  judicial  tribunal.  When  we  come  to  sec.  57  there  is  no  such 
provision.  We  do  find  however  that  the  order  of  the  Postmaster- 
General  is  to  be  of  full  force  and  effect  until  cancelled  by  him. 
So  that,  while  we  have  provisions  in  one  class  of  sections  giving 
strong  powers  providing  for  recourse  to  the  Courts  of  law,  we 
have  no  similar  provision  in  sec.  57. 

Thus  while  we  find  these  provisions  in  sees.  29  and  43,  on  the 
other  hand,  sec.  67  (2)  tends  to  show,  by  comparison,  indeed  by 
contrast,  that  the  order  of  the  Postmaster-General  is  to  stand 
until  he  himself  shall  cancel  it.  There  is  not,  nor  could  there 
consistently  be,  any  similar  provision  in  the  other  sections 
mentioned,  and  the  marked  difference  in  the  casting  of  the  section 
now  under  discussion,  and  that  of  the  two  others,  materially 
strengthens  the  argument  for  the  respondent,  that  the  proper 
inference  is  that  the  function  of  the  Postmaster-General,  acting 
under  sec  57  (1),  is,  upon  the  terms  employed,  not  that  of  judicial 
decision,  and  that  such  an  order  as  the  present  is  not  examinable 
here.    If  a  judicial  proceeding  is  required  in  order  to  warrant 
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H.  C.  OP  A.  an  order,  then  it  must  of  course  be  conceded  that  the  persm 

1906.        whose  busineas  is  in  question  must  be  heard  before  the  oris 

The  Kino,    ^^^  ^  made.     But  first  the  judicial  character  of  the  proceedbf 

ON  THE      must  be  established,   and  it  is  not  established  merely  becai» 
Prosecction  '  •  _ 

OP  Howard  we  see  that  the  power  ffiven  by  the  section  may  be  exeitisd 
Freeman  r  &  %/  j 

r.  most  harmfully  unless  it  is  applied  with  great  discretion.    The 

^^^'  legislature  expects  discretion  from  the  Crown's  Ministers  in  al. 
Barton  J.  their  transactions.  In  a  vast  scheme  of  affairs,  so  far-reaching  s 
the  Post  Office,  dealing  every  day  with  enormous  sums  of  mon;^, 
as  well  as  guarding  the  reputations  and  the  secrets  of  millions  ci 
people,  requiring  often  promptitude  of  decision  as  the  first  easentnl 
of  effective  action,  the  legislature,  in  laying  down  rules  for  ite 
management,  may  often  think  it  wise  to  sacrifice  something  (I 
deliberateness  to  the  necessities  of  the  ever-pressing  volume  of 
business.  And  they  have  probably  thought  so  here.  At  ant 
rate,  we  have  no  reason  to  suppose  that  they  have  departed  in  thb 
instance  from  the  general  policy  of  such  acts.  The  public  busi- 
ness could  not  go  on  if  the  current  transactions  of  great  departr 
ments  of  State  were  liable  to  a  thousand  interruptions  at  tiie 
hands  of  the  Courts.  Before  one  of  such  interruptions  can  fa* 
judicially  sanctioned,  we  ought  to  be  able  to  see  that  Parliament 
has  not  been  content  to  assure  itself  of  the  generally  just  and  bk 
conduct  of  Ministers  by  the  ordinary  means  so  ready  to  its  handi 
— the  assertion,  as  often  as  need  be,  of  their  responsibility  to  itself. 
And  in  the  present  case  I  cannot  see  that  Parliament  has  used 
language  which  supports  the  contention  that  judicial  interference 
was  contemplated.  There  is,  however,  a  very  strong  reason  to 
think  that  Parliament  had  nothing  of  the  kind  in  contemplatioa 
Publicity  is  an  invariable  incident,  and  to-day  an  essential,  of 
judicial  proceedings.  But  the  transactions  dealt  with  in  set 
57  (1)  (e),  are  largely  of  a  kind  which,  so  long  as  the  peisoos 
corresponding  with  firms  of  "medical  specialists"  observe  thekw, 
no  Parliament  would  readily  expose  to  publicity.  Indeed,  die 
mere  prospect  of  any  such  result,  which  most  of  those  concerned 
would  regard  as  calamitous,  would  render  it  well  nigh  impossible 
for  the  Department  to  obtain  information  on  which  it  could  act, 
and  so  the  apparent  power  would  become  a  triviality,  and  nefarioos 
practices,  fortified  by  a  redoubled  secrecy,  would  become  impr^* 
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able.     This  argument,  of  course,  contains  no  reflection   on   the  H.  C.  of  A. 

present  applicants.     On  the  manner  in  which  their  business  is  in       *®^' 

truth  conducted,  they  are  somewhat  reticent,  while  the  Depart-    xhe  Kino 

ment,  in  standin£f  on  its  claim  of  immunity  from  iudicial  inter- t>  *^^^^* 
'  o  .»  J  Prosecution 

ference,  has  declined  to  set  forth  the  information  on  which  it  of  Howard 
acted.  I  have  come  to  the  conclusion  that  the  act  is  not  judicial. 
On  the  other  hand,  I  cannot  think  it  is  merely  "  ministerial."  It 
was  urged  that  if  the  duty  were  to  determine  on  facts,  it  must 
be  judicial ;  that  if  it  appeared  that  the  Minister  must  receive 
information  before  he  could  act,  and  which  he  must  necessarily 
weigh,  then,  in  face  of  that  strong  ''element,"  as  it  wa.s  called,  the 
thing  done  must  be  taken  to  be  judicial  in  the  absence  of  anything 
appearing  to  the  contrary. 

This  would  be  perfectly  true  if  the  diecHmen  were  merely 
between  the  judicial  and  the  ministerial :  if  everything  that  did 
not  belong  to  the  one  class  belonged  to  the  other.  But  here  we  And 
an  attempt  to  eliminate  a  third  factor,  wider  perhaps  in  its  opera- 
tion than  either  of  the  two  mentioned.  The  field  of  administrative 
operations  covers  immeasurably  the  greatest  area  of  the  work  of 
government.  In  that  field  there  must  be  the  constant  collection  of 
facts,  and  the  vigilant  exercise  of  judgment  and  discretion. 
Great,  no  doubt,  is  the  number  of  acts,  formerly  administrative, 
but  now  ministerial  because  performed  almost  automatically 
at  the  behest  of  Parliament,  or  prescribed  by  regulation  under 
Statute.  But  the  administrative  part  of  the  work  of  government 
must  still  be  the  largest  as  long  as  prompt  and  discreet  action 
on  facts  first  to  be  ascertained  is  the  first  duty  of  the  public 
servant,  whether  permanent  in  office  or  responsible  to  Par- 
liament. If  the  act  now  challenged  is  within  this  larger  area, 
then  it  is  not  judicial  and  it  is  not  ministerial.  If  judicial, 
it  might  be  dealt  with  by  mandamus,  but  only  so  far  as  the 
judicial  duty  was  repudiated  or  refused.  If  ministerial,  mandamus 
would  apply  to  it,  but  only  so  far  as  the  act  to  the  performance 
of  which  the  applicant  is  entitled  must  be  performed  as  a  public 
duty,  and  without  option  or  discretion.  But  no  one  would  say 
that  there  is  no  discretion  in  the  Postmaster-General  as  to 
whether  he  shall  receive  and  deliver  letters,  or  exercise  the 
powers  of  sec.  57,  and  the  discretion  is  none  the  less  existent,  even 
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H.  C.  OF  A.  if  in  the  exercise  of  the  power  he  may  commit  an  error  of  judj- 

ment.     It  cannot  be  seriously  argued  that  the   duty  is  purdf 

The  Kino,    ministerial.     I  have  already  given  reasons  for  concluding  that  it 

PROPKcimoN  ^®  not  judicial.   If  those  reasons  are  correct,  it  must  then  be  admiini- 

OF  Howard  trative.     And  a  purely  administrative  duty  is  not  to  be  enfoitil 

Freeman  r         »/  j 

V.  by  mandamus,  which,  in  such  circumstances,  would  be  an  exern 

of  power  by  the  Courts  tending  to  sap  ostensibly  the  power  4t 

Barton  J.  \\^q  Crown,  but  really  to  undermine  the  principle  of  the  respc©* 
sibility  of  Ministers,  and  to  subject  their  acts,  and  the  working  of 
the  great  Departments  of  State  to  endless  encroachment  on  the 
part  of  the  judiciary.  Such  a  process  would  end  in  confanan 
and  disaister.  The  principles  governing  this  case,  then,  are  Bat| 
those  found  in  Smith  v.  The  Queen  (1).  They  are  rather  to  bi| 
sought  in  cases  like  The  Queen  v.  The  Lords  Commisaianers  ofikl 
Treasury  (2),  where  Lord  Coctd)um  C.  J.,  speaking  of  the  juris- 
diction  to  issue  a  writ  of  mandamus,  says : — "  We  must  start  with  I 
this  unquestionable  principle,  that  when  a  duty  has  to  be  performed 
(if  I  may  use  that  expression)  by  the  Crown  this  Court  cannot  clsim 
even  in  appearance  to  have  any  power  to  command  the  Crown; 
the  thing  is  out  of  the  question.  Over  the  Sovereign  we  can  have 
no  power.  In  like  manner  where  the  parties  are  acting  « 
servants  of  the  Crown,  and  are  amenable  to  the  Crown,  whose 
servants  they  are,  they  are  not  amenable  to  us  in  the  exercise  of 
our  prerogative  jurisdiction."  The  principle,  as  it  exists  in  the 
American  Republic,  is  elucidated  in  the  leading  case  of  Decatur  v. 
Paulding  (8),  where  Taney  C.J.,  laid  down  the  limits  of  the 
jurisdiction  and  duty  of  the  Courts  in  words  which,  as  the  learned 
Chief  Justice  has  quoted  them,  I  will  not  repeat.  That  exposition 
is  so  clear  that  I  shall  not  cite  any  further  authority  in  the  same 
line.  My  opinion,  then,  is  that  we  have  no  jurisdiction  to  grant 
the  mandamus  asked.  I  need  not  say  that  I  am  not,  any  moxt 
than  is  tlie  Chief  Justice,  able  to  see  how,  in  any  event,  we  could 
have  gianted  the  applicant  a  writ,  while  the  order  complained  of 
remained  in  force,  i.e.,  uncancelled  by  the  Postmaster-GeneraL 
For,  while  it  remained  in  existence,  it  would  completely  protect 
all  officers  who  acted  under  it  against  mandamus.     Nor  can  I 

(1)  3  App.  Cas.,  614.  (2)  L.R.  7  Q.B.,  387,  at  p.  3W. 

(3)  14  Peters,  497,  at  p.  515. 


3C.L.R.1  OF    AUSTRALIA.  579 

comprehend  how  that  order  could  be  got  rid  of  by  certiorxiri  or    H.  C.  of  A. 

1906 

other  process  of  law,  unless  it  were  judicial,  which  we  are  agreed 

it  is  not,  unless  it  were  clearly  an  assumption  to  exercise  an    thk  King, 

authority  which  had  not  been  conferred.     In  the  view  I  take  it  is  prosecution 

unnecessary  to  express  an  opinion  on   the   question   raised  in   ^^  Howard 
•^  ^  ^  ^  .   .       Fbkeman 

argument,  whether  sec.  158  of  the  Postal  Act  operates  to  prohibit  ». 

an  application  for  a  mandamus.  ' 

In  the  result  I  agree  that  the  rule  must  be  discharged.  ^^'*''*  •'• 

O'Connor  J.  This  matter  came  before  me  in  Chambers  on  an 
application  for  a  rule  nisi.  It  appeared  to  me  on  the  materials 
I  then  had  before  me  that  two  questions  raised  were  very  arguable. 
The  first  question  was  whether  the  order  made  by  the  Postmaster- 
General  under  sec.  57  was  examinable  in  any  form  at  the  suit  of 
the  person  injured.  The  second  was  whether  there  was  sufficient 
evidence  that  the  Postmaster-General  had  exercised  his  power  of 
making  the  order  upon  reasonable  grounds  for  supposing  that  the 
business  dealt  with  was  fraudulent  or  immoral.  If  it  were  now 
necessary  to  decide  the  latter  question,  I  should  certainly  not  be 
willing  to  adjudicate  upon  the  materials  we  have  before  us.  We 
have  on  the  part  of  the  applicants  the  vaguest  outline  of  what 
their  business  is,  and,  we  have  on  the  part  of  the  Postmaster- 
General  a  mere  suggestion  of  the  grounds  upon  which  he  acted. 

But  it  becomes  unnecessary  to  consider  the  question  of  fact 
becaiise  of  the  view  we  take  of  the  much  more  important  question 
whether  in  this  case  a  mandamus  will  lie  at  all,  either  against  a 
subordinate  officer  of  the  Post  Office,  or  against  the  Postmaster- 
Gteneral  himself. 

A  mandamus  is  asked  for  to  direct  the  Acting  Deputy  Post- 
master-General to  transmit  through  the  Post  Office  all  mail 
matter  addressed  to  the  applicants  or  any  person  on  their  behalf. 

It  will  be  convenient  to  consider  this  question  leaving  out  of 
consideration  the  power  exercised  by  the  Postmaster-General 
under  sec.  67.  The  first  inquiry  on  any  application  for  a  man- 
damus against  a  public  officer  is  this: — What  is  the  duty,  if  any, 
by  the  public  officer  to  the  applicant?  The  foundation  of  man- 
damus is  the  legal  obligation  by  the  officer  to  discharge  some 
public  duty  to  the  applicant.     If  there  is  no  public  duty  to  be 
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H.  C.  OF  A.  discharged  either  by  the  Assintant  Deputy  Postmaster-General  or 

^^""'        by  the  Postmaster-General  himself,  or  no  legal  obligation  to  dis- 

Thk  Kino    charge  that  duty  towards  the  applicant,  then  there  is  no  foundation 

ON  THB      £(^j.  g^  mandamus.     It  is  a  well  known  principle  of  law  referred  to 

OF  Howard  already  by  the  learned  Chief  Justice  that  mandamus  will  not  lie 

Frkem  an  *f       *f 

V.  against  the   Crown  or  against  a  servant  of  the   Crown  imder 

^^^^■^  ordinary  circumstances.  If  a  Statute  has  imposed  some  special 
o  Connor  J.  duty  upou  a  Servant  of  the  Crown,  then,  although  he  is  a  servant 
of  the  Crown,  if  he  is  a  persona  designata  to  perform  the  duty, 
its  performance  may  be  enforced  against  him  by  any  person 
interested,  exactly  as  if  he  were  not  a  servant  of  the  Crown.  But 
unless  a  person  who  is  a  servant  of  the  Crown  owes  some  duty 
either  by  common  law  or  by  Statute  to  the  applicant,  mandamus 
will  not  lie. 

The  Post  OflSce  is  one  of  the  great  Departments  of  State,  and 
the  Government  undertakes  to  carry  out  the  duties'  relating  to 
postal  services  by  that  Department  just  as  it  does  the  collection  of 
revenue  by  the  Treasury  and  the  Customs  Department,  the  con- 
struction of  public  works  by  the  Public  Works  Depai'tment,  the 
care  of  public  lands  by  the  Lands  Department,  and  other  duties 
of  the  Executive  Government  by  other  departments.  But  there 
is  no  obligation  towards  any  individual  member  of  the  public  as 
to  any  of  these  duties  on  the  part  of  any  oflScer  of  the  Govern- 
ment, unless  it  is  imposed  by  Statute.  The  duty  of  each  officer 
is  to  the  Government,  and  not  to  individual  members  of  the  public. 
Looking  at  the  Post  and  Telegraph  Act  1901  we  find  that  the 
Postmaster-General  is  the  Minister  of  State  for  the  Common- 
wealth, charged  with  the  administration  of  the  Act.  There  is 
no  section  of  the  Act  which  directly  or  indirectly  imposes  upon 
the  Postmaster-General  or  upon  any  of  his  officers  the  duty  to 
deliver  or  transmit  letters  under  any  circumstances.  On  the 
contrary,  it  appears  that  this  Department  is  to  be  carried  on,  ias 
every  other  Government  Department  is  carried  on,  in  accordance 
with  the  discretion  and  under  the  direct  control  of  the  Governor- 
General  in  Council.  For  instance,  under  sec.  97  (a)  there  is  power 
to  make  regulations  for  the  "  management  of  post  offices  and 
telegraph  offices  and  the  receipt  despatch  carriage  and  delivery 
of  postal  articles  and  telegrams  and  for  the  conduct  and  guidance 
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of  all  postmasters  and  other  officers  and  servants  of  the  Depart-  H.  C.  of  a. 

ment/'    Looking  through  the  Act  it  appears  to  me  there  would  be        '^ 

nothing  to  prevent  the  Governor-General  in  Council,  in  the  exercise  the  Kino, 
of  the  power  given  him  by  that  section  from  making  regulations  pr(^bci^^on 
largely  restricting  the  class  of  correspondence  that  might  be  freely  of  Howard 
transmitted  through  the  Post  Office.  Even  if  sec.  57  did  not  exist, 
there  is  no  section  of  the  Act  which  would  make  it  ultra  vires 
in  the  Governor-General  in  Council  to  make  regulations  dealing 
specially  with  correspondence  of  this  kind.  In  addition  to  that  it 
will  be  noticed  that  the  powers  of  the  Government  with  regard 
to  the  matters  I  have  mentioned  are  to  be  exercised  in  accord- 
ance with  the  discretion  not  of  the  Postmaster-General,  but  of 
the  Governor-General  in  Council.  I  need  not  further  particu- 
larize. It  is  merely  necessary  to  say  that,  taking  the  whole 
purview  of  the  Act,  it  appears  to  be  one  of  those  Acts  which,  for 
the  benefit  of  the  public,  empowers  the  Government  by  its  Officers 
to  perform  certain  duties,  but  with  no  obligation  on  the  part  of 
the  officers  towards  any  member  of  the  public.  In  these  circum- 
stances it  is  impossible  to  say  that  there  is  any  duty  owing  by  the 
Postmaster-General  or  by  any  officer  of  the  Post  Office  to  the 
applicants  to  receive  transmit  or  deliver  their  correspondence 
which  the  Court  could  enforce  by  mandamus. 

Coming  now  to  sec.  57,  that  section  is  at  once  an  answer  to  the 
present  application.  As  long  as  the  order  under  sec.  57  stands, 
that  is  to  say,  until  it  is  cancelled  by  the  Postmaster-General, 
every  officer  of  the  Department  is  bound  to  obey  it,  and  the 
Acting  Deputy  Postmaster-General  is  therefore  bound  to  obey 
it.  The  mandamus  asked  for  would  be  a  command  to  him  to 
disobey  the  order.  Not  only  is  the  Acting  Deputy  Postmaster- 
General  bound  by  the  order,  but  the  Postmaster-General  himself 
and  his  successors  are  bound,  and  everyone  else  who  deals  with 
the  Post  Office  is  bound,  as  long  as  that  order  remains  uncancelled, 
to  obey  its  directions. 

I  agree  with  the  opinion  of  the  learned  Chief  Justice  that 
the  remedy  of  mandamus  to  compel  the  Postmaster-General  to 
alter  his  order  is  quite  inapplicable.  It  would  be  impossible  to 
conceive  of  a  mandamus  being  applied  to  such  a  purpose.  The 
only  question  on  that  point  is  whether  an  order  under  sea  57  is 


582  HIGH   COURT  [1906. 

H.  C.  OF  A.    or  is  not  examinable  under  some  such  proceeding  as  certiorarL  As 
long  as   the  order  stands   mandamus   cannot   be  obtained.    If, 

The  Kin«,    however,  certiorari  would  lie,  this  Court  would  not  consider  itself 
Pbmecuti  n  ^^^^  '^y  ^^^  toTm  of  the  application,  but  in  order  to  do  justice, 

OF  Howard  would  alter  the  form  so  as  to  make  it  appropriate.     Certiorari 

r.  will  only  lie  to  bring  up  an  order  of  a  Court  or  one  made  in  a 

^^^^'     judicial  or  guasi-judicial  proceeding,  or  the  order  of  some  body 

O'Connor  J.  where  decisions  are  by  Statute  made  examinable  by  certiorari. 
The  Postmaster-General  does  not  act  as  a  Court,  and  aii  examina- 
tion of  sec.  57  satisfies  me  that  this  is  neither  a  judicial  nor  a 
qua8i-judie'\€Ll  proceeding.  One  of  the  marks  of  a  judicial  proceed- 
ing  is,  an  obligation  to  hear  evidence.  There  was  no  obligation 
on  the  Postmaster  in  this  case  to  hear  evidence.  The  powers 
under  the  section  may  have  to  be  exercised  promptly :  they  may 
have  to  be  exercised  without  inquiry,  or  after  inquiry  from  the 
most  Secret  sources.  The  whole  object  of  the  section  might  be 
defeated  if  it  were  necessary  to  hold  an  inquiry  before  putting 
its  provisions  into  operation.  For  that  reason  the  power  is  given 
to  the  Postmaster-General,  when  he  has  reasonable  ground  to 
suppose  a  person  to  be  engaged  in  certain  operations,  to  make 
the  order.  That  "reasonable  ground"  may  arise  from  his  own 
knowledge,  or  from  departmental  reports,  as  well  as  from  fall 
proof.  If  you  restrict  the  grounds  upon  which  the  Postmaster- 
General  may  act  to  grounds  that  come  before  him  in  some  judicial 
or  g^ta^i-judicial  proceeding,  you  practically  destroy  the  usefulness 
of  the  section.  The  section  appears  to  me  to  bear  evidence  on  its 
face  that  Parliament  did  not  intend  its  operation  to  be  so  restricted. 
The  order  is  by  sec.  57  (2)  in  force  until  cancelled  by  the  Post- 
master-General. There  is  no  order  that  we  have  power  to  make 
under  ceHiorari  to  cancel  the  order  under  the  circumstances. 

It  is  said — and  upon  this  ground  the  argument  for  the  appli- 
cants was  principally  based — that  mandamus  will  lie  because 
the  order  is  a  nullity,  there  being  no  ground  at  all  for  the  exercise 
of  the  power  given  to  the  Postmaster-General.  There  is  no 
foundation  for  such  an  argument.  To  say  that  it  is  to  be  treated 
under  the  circumstances  as  non-existent  does  not  seem  to  me  to 
be  possible. 

For  these  reasons  I  am  of  opinion  that  the  order  made  by  the 
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Postmaster-General  is  not  examinable  in  any  form.     On  these  two  H.  C.  op  a. 

broad  grounds  therefore  the  application  must  be  refused  :     First, 

becaUvSe  no  duty  exists  on  the  part  of  the  Postmaster-General  ThkKino, 

towards  the  applicants  to  deliver  or  carry  their  letters.     In  the  p  "^  J^^^  ^ 

second  place,  the  order  made  under  sec.  57,  so  long  as  it  stands,  is  of  Howard 

a  complete  answer  to  the  application,  and  there  is  no  way  by  v. 

certiorari  or  otherwise  in  whicli  the  order  can  be  brought  before 

the  Court.      I  therefore   agree   that   the   rule  nisi  should   be  oconnor  j. 

discharged. 

Ride  discharged  with  costs. 

Solicitors,  for  prosecutor,  Gillott,  Bates  &  Moir,  Melbourne. 
Solicitor,  for  defendant,  Charles  Powers,  Crown  Solicitor  for 
the  Commonwealth. 

B.  L. 
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N,  GUTHRIDGE  LIMITED      ....      Appellants  ; 
Defendants, 

AND 

THE  WILFLEY  ORE  CONCENTRATOR      1     ^ 

Respondents. 


SYNDICATE  LIMITED 
Plaintiffs, 


} 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

PcUent — Infringement-^ Prior  Pvblication,  yL,  C.  of  A. 

The  validity  of  a  patent  for  improvement  in  ore  concentrators  was  challenged  1906. 

on  the  ground  of  prior  pablication,  founded  upon  a  description  in  an  engineering         ^^"'^ 
journal  of  the  invention  the  subject  matter  of  the  patent.  Mei..bouenk, 

It  was  alleged  by  tlie  patentees  that  the  description  so  published  was     21  22  26. 

unintelligible.  

Griffith  C.  J., 
Held,  that  the  question  was  whether  the  description   was   sufficient   to     Barton  and 

convey  to  men  of  science  and  employers  of  labour  information  which  would 

enable  them,  without  any  exercise  of  inventive  ingenuity',  to  understand  the 
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V. 
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invention  and  give  a  workman  specific  directions  for  the  making  of  the 
machine ;  that,  subject  to  proof  of  the  state  of  common  knowledge  among 
persons  familiar  with  the  subject  matter,  and  to  proof  of  the  meaniug  of 
technical  terms  used  in  the  document  alleged  to  be  a  prior  publication,  the 
interpretation  of  that  document  was  for  the  Court ;  and  that,  applying  these 
tests,  the  document  contained  a  clear  and  intelligible  description  of  the 
invention,  and  that  consequently  prior  publication  was  proved. 

Decision  of  Hood  J.  ( Wilfley  (h^e  Concentrator  Syndicate,  Ltd.  v.  X  Ouihridgt 
Ltd.,  (1906)  V.L.R.  210),  reversed. 

BfttM  V.  J/e7i2t>«,  10  H.L.C.,  117,  and  Anglo-American  Brush  Electric  Light 
Corporation  v.  King,  Brown  <fc  Co.  (1892)  A.C.,  367,  applied. 


Appeal  from  the  Supreme  Court. 

The  Wilfley  Ore  Concentrator  Syndicate  Ltd.  were  the  pro- 
prietors of  the  Victorian  patent,  No.  14,753,  dated  11th  Xovember, 
1897,  for  an  invention  entitled  "Improvements  in  ore  concen- 
trators," and  known  as  the  Wilfley  Table.  They  brouglit  an  action 
for  infringement  of  that  patent  against  N.  Guthridge  Ltd.,  making 
the  usual  claims  for  damages,  accounts  and  inquiries,  &c.  By 
their  defence  the  defendants  did  not  admit  the  infringement,  and 
alleged  that  the  plaintiff's*  invention  was  not  new,  stating  in  their 
particulars  of  want  of  novelty  that  the  alleged  invention  was 
published  in  Victoria  prior  to  the  date  of  the  letters  patent  by 
copies  of  the  "  Engineering  and  Mining  Journal  of  New^  York,"  of 
13th  February,  1897,  containing  a  description  of  the  plaintifls' 
alleged  invention,  one  of  which  copies  was  received  at  the  Public 
Library  of  Melbourne  on  9th  April,  1897,  and  immediately  there- 
after made  available  to  the  public. 

The  material  parts  of  the  claim  in  the  specifications  of  the 
plaintiffs'  patent  were  as  follow : — 

"1.  A  transversely  inclined  concentrating  table  having  a  move- 
ment whose  tendency  is  to  carry  the  material  longitudinally 
forward  toward  the  tail  or  foot  of  the  table,  said  table  being 
provided  with  a  number  of  riffles  extending  longitudinally  a 
portion  of  the  distance  from  its  head  towards  its  foot,  said  riffles 
varying  in  length  for  the  purpose  specified,  the  table  having  a 
smooth,  plain  or  unriffled  portion  extending  from  the  extremities 
of  the  riffles  toward  the  tail  of  the  table,  whereby  the  material  as 


3  C.L.R.1  OF   AUSTRALIA.  585 

it  leaves  the  riffles  is  subjected  to  the  action  of  the  water  on  the    H-  C-  ®'  ^- 

smooth  portion  of  the  table  and  the  final  separation  of  the  mineral 

from  the  gangue  effected.        .  N.  Guth 

"2.  A  transversely  inclined  concentrating  table  having  a  number   *'^^  ^'''^■ 
of  lonsdtudinal  riffles  extendincj  a  portion  of  the  table's  length  Wilfley  Ore 
from  the  head  towards  the  foot,  said  riffles  being  of  unequal   tor  syndi- 

length,  the  uppermost  being  the  shortest  while  the  other  riffles      ^ ^  \ 

increase  in  length  from  the  upper  edge  to  the  lower  edge  of  the 
table,  the  table  having  a  plain  or  unriffled  portion  lying  at  the 
extremities  of  the  riffles  and  adapted  to  receive  the  material 
caught  by  the  riffles." 

"7.  The  combination  of  a  transversely  inclined  concentrating 
table  having  a  series  of  riffles  extending  longitudinally  from  the 
head  towards  the  tail  of  the  table,  said  riffles  being  of  unequal 
length,  the  uppermost  being  the  shortest  and  the  riffles  increasing 
in  length  from  the  upper  to  the  lower  edge  of  the  table,  the  table 
being  provided  with  a  plain  or  unriffled  portion  of  suitable  area 
located  at  the  extremities  of  the  riffles,  means  for  feeding  the 
material  to  the  upper  portion  of  the  table's  head,  means  for 
discharging  water  on  the  upper  edge  of  the  table,  and  suitable 
means  for  imparting  to  the  table  a  longitudinally  reciprocating 
movement  of  a  character  adapted  to  move  the  material  from  the 
head  toward  the  tail  of  the  table." 

The  description  in  the  "Engineering  and  Mining  Journal  of 
New  York,"  which  was  headed  "The  Wilfley  Concentrating  Table," 
and  was  illustrated  by  two  pictures  referred  to  in  the  letterpress 
as  Fig.  1  and  Fig.  2,  was  as  follows : — 

"The  accompanying  illustration  shows  a  new  form  of  concen- 
trator known  as  the  Wilfley  Concentrating  table,  which  is  made 
by  the  Mine  and  Smelter  Supply  Company,  of  Denver,  Colo.  The 
engraving  shows  the  table  flat,  without  supports.  Fig.  1  represent- 
ing the  table  and  Fig.  2  the  movement.  It  may,  of  course,  be  set 
on  a  frame  at  any  height  desired.  The  concentrator  is  aflat  table 
7  X  16  ft.,  resting  on  rollers,  and  is  operated  by  an  eccentric.  This 
gives  a  jerking  motion,  which  can-ies  heavy  material  to  the  bottom 
of  the  bed,  then  forward  to  the  head  end  of  the  table.  The  pulp 
is  supplied  through  a  feed  box,  which  extends  the  whole  length 
of  the  table,  and  is  divided  in  such  a  way  as  to  feed  pulp  at  one 
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H.  C.  OF  A.    end  and  clear  water  at  the  other  end,  where  the  concentrators  pass 

off.     It  is  claimed  that  by  this  arrangement  there  is  a  clean 

N.  GuTH-    heading,  so  that  the  operator  can  always  see  what  the  table  is 

RIDGE  I4TD.  doing,  and  that  all  the  material  is  kept  constantly  under  water 

VVilflbyObk  and  never  exposed  to  the  air.    It  is  claimed  for  this  table  that  the 

CONCENTRA-  «... 

TOR  Syndi-   loss  of  material  in  the  slimes,  which  often  occurs,  is  prevented. 

. '        "The  silica  passes  across  the  table  (it  being  slightly  inclined) 

and  off  at  the  side,  in  doing  which  it  passes  over  tapered  cleats, 
the  result  being  that  coarse  silica  pa^es  off  first,  then  as  material 
is  jerked  forward  and  toward  the  upper  end  the  fine  silica  rises  to 
the  surface  and  is  carried  off  next  In  this  way  the  table  acts  as 
a  sizer  to  a  certain  extent.  If  ore  is  put  on  a  table  or  into  any 
receptacle  and  thoroughly  shaken,  the  coarse  and  fine  concentrates 
and  fine  silica  wnll  go  to  the  bottom,  and  the  difiiculty  usuaUy 
experienced  in  concentrating  is  to  remove  fine  silica  without  large 
losses.  A  description  of  the  cleats  will  further  illustrate  the 
point.  The  table  is  covered  with  linoleum  on  which  are  nailed 
from  two  tx3  seven  cleats,  which  are  about  ^  in.  high  at  the  tail 
end  of  the  table  and  taper  to  a  feather  edge  toward  the  head  end. 
The  first  cleat  is  put  on  the  lower  edge  of  the  table  and  runs  up 
to  within  2  ft.  of  the  head  end ;  the  other  cleats  are  shorter  and 
shorter  as  they  cross  the  table  toward  the  feed  box  making  the 
last  cleat  about  4  ft.  long.  The  pulp  is  fed  on  the  table  as  near 
the  tail  end  as  possible,  and  the  jerking  motion  sends  the 
concentrates  to  the  bottom,  and  at  the  same  time  moves  them 
toward  the  head  end.  When  concentration  commences  the  coarse 
silica  passes  over  the  high  end  of  the  cleats,  and  as  the  ore  moves 
forward  finer  silica  rises  as  the  height  of  the  cleats  decreases  and 
passes  off.  This  is  done  without  materially  disturbing  the  bed  of 
concentrates  which  moves  forward  and  around  the  end  of  the 
cleats  until  a  sufficient  quantity  collects  to  go  straight  forward 
and  off  the  head-end.  The  space  left  between  the  end  of  the  first 
strip  and  the  head  of  the  table  allows  middlings  to  pass  into  a 
long  trough  on  the  side  and  pass  to  the  wheel  conveyor  at  the 
extreme  tail  end,  where  it  is  elevated  and  passed  over  the  table 
into  the  feed  box  to  be  retreated." 

The  further  facts  appear  in  the  judgments. 

The  action  was  heard  by  Hood  J.,  who  held  that  there  had  been 
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no  prior  publication  of  the  plaintiffs'  patent,  and  that  there  had   H.  C.  of  A. 
been  an  infringement  of  that  patent  by  the  defendants.      He 
therefore  gave  judgment  for  the  plaintifis  with  costs :  Wilfley  Ore     j^  guth- 
Concentrator  Syndicate  Ltd.  v.  N.  Guthridge  Ltd,  (1).  mj>G^  Ltd. 

From  this  judgment  the  plaintiffs  now  appealed  to  the  High  Wilfley  Orb 

^  Con  CENTRA - 

C>ourt.  TOR  Synut- 

catb  Ltd. 

Irvine,  for  the  appellants.  The  issues  were,  first,  whether  the 
invention  was  new  having  regard  to  the- common  knowledge  m 
Victoria  and  to  the  information  contained  in  the  "Engineering 
and  Mining  Journal  of  New  York,"  and,  secondly,  whether 
there  was  an  infringement.  On  the  question  of  infringement, 
if  the  learned  Judge's  reading  of  the  plaintiffs*  specification 
is  right,  it  is  not  proposed  to  argue  that  the  facts  do  not 
support  his  conclusion.  As  to  the  first  issue  the  learned 
Judge  has  made  a  fundamental  mistake.  He  has  treated  the 
question  of  anticipation  as  being  purely  one  of  fact.  The  true 
rule  as  to  paper  anticipations  is  that  the  construction  of  the 
document  which  is  alleged  to  be  an  anticipation  is  primarily  for 
the  Court.  In  construing  the  document  the  Court  may  properly 
rely  on  evidence  dehors  the  document  for  two  purposes,  first,  in 
order  to  place  itself  in  the  position  of  a  person  skilled  in  the  art 
to  which  the  invention  relates,  or,  in  other  words,  to  ascertain 
the  common  knowledge  at  the  time  of  the  alleged  anticipation, 
and  secondly,  for  the  purpose  of  explaining  the  terms  of  art  and 
the  processes  referred  to :  Anglo-American  Brush  Electric  Light 
Corporation  v.  Kivg,  Brown  tfc  Co.  (2) ;  Hills  v.  Evans  (3).  There 
18  no  doubt  as  to  the  identity  of  the  invention  intended  to  be 
described  by  the  paper  anticipation  and  that  described  by  the 
plaintiffs'  specification,  and  the  only  question  is  as  to  the  sufiiciency 
of  the  description  in  the  paper  anticipation.  That  question  is  one 
for  the  Court:  Belts  v,  Menzies  {4f) ;  Edmunds  on  Patents,  2nd. 
ed.,  p.  207.  See  also  Betts  v.  NeiUmi  (5) ;  Neilson  v.  Harford  (6) ; 
HUls  V.  London  Gaslight  Co.  (7);  United  Telephone  Co.  v. 
Bassano  (8):    Boyd  v.   Horrocks  (9);    Gadd   v.  Mayor  ttc   of 


(1)  (1906)  V.L.R.,  210. 

(2)  (1892)  A.C.,  367. 

(3)  4  DeG.  F.  &  J.,  288. 

(4)  10H.L.C.,  117,  at  p.  134. 

(5)  L.R.  5,  H.L.,  I. 


(6)  8  M.  &  VV.,  806. 

(7)  29  L.J.  Ex.,  409.  at  p.  416. 

(8)  3R.P.C.,295,  at  p.  314. 

(9)  9  R.P.C.,  77,  at  p.  81. 
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H.  C.  OF  A.    Manchester  (!) ;  Brooks  v.  Steele  (2).     Those  being  the  pra 

of  law  applicable  to  an  alleged  paper  anticipation,  the  evideucci 

N.  Goth-    experts  as  to  the  meaning  of  the  document  is  inadmissible, 

MD«E  Ltd.   ^YiQ  Court  is  at  liberty  to  form  its  oiira  opinion  as  to  the  m( 

WiLFLEY  Ore 
Concentra- 
tor Syndi- 


cate L/TD. 


Cokilunn  and  Macfarlan,  for  the  respondents.     The  issoe 
was  the  plaintiffs*  invention  novel  ?     That  is  a  question  of 
The  alleged  paper  anticipation  is  set  up  as  proof  of  want  of  no 
the    burden    of    that    proof    being    on   the   defendants.    It 
undoubtedly  the  duty  of  the  Court  to  interpret  the  d 
which  is  alleged  to  be  an  anticipation.     If  there  is  ajun", 
Court  should  tell  them  what  the  document  means.      But  it  w 
be  for  the  jury  to  say  what  effect,  having  regard  to  the  com 
knowledge  at  the  time,  the  document  would  have  on  the  minds 
the  persons  to  whom  it  was  addressed.     That  is  to  say,  it  b 
question  for  a  jury  whether,  to  the  minds  of  reasonable  men 
paper  anticipation  would  disclose  the  invention.    Where  the  p»] 
anticipation  and  the  specification  of  the  invention  are  in  practi 
the  same  words,  then  in  the  result  the  only  question  left  is  one 
the  Court.     But  the  question  of  identity  is  one  of  fact  for 
jury.     Here  the  paper  anticipation  and  the  specification  of 
respondents'  patent  are  not  in  the  same  words.      Whether 
document  as  interpreted  by  the  Court  would  disclose  to  compel 
persons  the  patented  invention  is  a  proper  matter  for  evide: 
and  this  Court  should  not  disturb  the  Judge's  findings,  for  t 
was  ample  evidence  to  support  them.     [Counsel  also  referred 
Hill  V.  Thoinpson  (3) ;  Cornish  v.  Keene  (4) ;  Biish  v.  Fax  (? 
Hills  V.  London  Gaslight  Co,  (6);  Booth  v.  Kenna^ri  (7);  Brit^ 
Dynamite  Go,  v.  Krebs  (8);  Plimpton  v.  Malcolmson  (9):  L 
V.  Goddiird  (10);    Wilhnunn  y,  Peterson  (11);    Saixtge  \,D. 
Harris  &  Sons  (12) ;  Frost  on  Patents,  2nd  ed.,  131 ;  Hayicardi 
Hamilton  (13).] 

Irvine  in  reply. 


(1)  9  R.P.C.,  516,  atp.  55^2. 

(2)  14R.P.C.,  46,  at  p.  73. 

(3)  1  Wob.  Pat.  Caa..  229. 

(4)  1  Web.  Pat.  Cas.,  601. 

(5)  5H.L.C.,  707. 

(6)  5  H.&N..312;  29  L. J.  Ex.,  409. 

(7)  2H.  &N.,84. 


Cw7\  adv,  vull 

(8)  13R.P.C.,  190. 

(9)  3Ch.  D.,  531. 

(10)  10  R.P.C.,  334. 

(11)  2G.L.R.,  1. 

(12)  13R.P.C.,5I68, 

(13)  Johns.  Pat.  Man.,  24n. 
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Griffith  C.J.     This  is  an  action  brought  by  the  respondents  H.  C.  of  a. 
against  the  appellants  for  infringement  of  the  plaintiifs*  patent, 
which  is  described  as  a  patent  for  "  Improvements  in  ore  concen-     n.  Guth- 
trators."   The  defence  was  a  denial  of  the  novelty  of  the  invention,  ^^^^^  ^'^^• 
and  a  denial  of  infringement.     The  novelty  is  impeached  on  the  WilflkyOre 

.  .       .  CONCBNTRA- 

groimd  that,  before  the  granting  of  the  patent,  a  description  of  tor  Syndi- 

the  identical  invention  had  been  published  in  a  periodical  circulat-    ^^^ 

ing  in  Victoria.  The  case  is  not,  as  frequently  happens,  one  of  Griffith  c.j. 
an  alleged  anticipation  of  an  invention  by  the  specification  of  a 
prior  invention  ;  but  in  this  case,  the  publication  under  considera- 
tion is  a  description  of  the  very  invention  itself.  But,  the  plaintiffs 
say,  the  attempt  to  describe  it  was  so  poor  that  it  was  ineffectual, 
and  it  did  not  have  the  result  of  adding  anything  to  the  store 
of  common  knowledge  in  respect,  of  the  improvements  supposed 
to  be  introduced  by  this  invention.  The  principles  to  be  applied 
in  determining  whether  a  patent  is  void  on  the  ground  of  antici- 
pation are  laid  down  very  clearly  in  cases  decided  in  the  House 
of  Lords.  Of  course  the  fundamental  principle  is  that  a  patent 
can  only  be  granted  for  a  new  invention,  because,  if  the  subject  , 

matter  of  the  invention  is  already  the  property  of  the  public,  it 
would  be  very  unfair  to  give  the  monopoly  to  one  person  in 
respect  of  what  is  already  in  the  possession  of  the  whole  com- 
munity. Lord  Westbury  L.C.  in  the  case  of  Betta  v.  Meiizies  (1), 
thus  stated  the  rule  for  determining  whether  a  prior  publication 
has  been  such  as  to  invalidate  a  subsequent  patent : — "  I  pass  on  to 
the  next  conclusion  which  is  involved  in  the  answer  of  the  learned 
Judges  to  your  Lordships'  question,  and  that  conclusion,  I  think, 
is  also  of  great  importance  to  the  law  of  patents,  because  it  results 
from  that  opinion  that  an  antecedent  specification  ought  not  to  be 
held  to  be  an  anticipation  of  a  subsequent  discovery,  unless  you 
have  ascertained  that  the  antecedent  specification  discloses  a  prac- 
ticable mode  of  producing  the  result  which  is  the  effect  of  the 
subsequent  discovery.  Here  we  attain  at  length  to  a  certain 
undoubted  and  useful  rule.  For  the  law  laid  down,  with  regard 
to  the  interpretation  of  a  subsequent  specification,  is  equally 
applicable  to  the  construction  to  be  put  upon  publications  or 
treatises  previously  given  to  the  world,  and  which  are  frequently 

(1)  10H.L.C.,  117,  atp.  154. 
VOL.  III.  42 
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H.  0.  OF  A.   brought  forward  for  the  purpose  of  showing  that  the  invention 

^^^       has  been  anticipated.     The  effect  of  this  opinion  I  take  to  be  this, 

N.  GuTH-    if  your  Lordships  shall  affirm  it,  that  a  barren,  general  description, 

*^^».  probably  containing  some  suggested  information,  or  involving  some 

VViLFLEY  Ore  speculative  theory,  cannot  be  considered  as  anticipating,  and  as 

CONCKNTRA-       ^  .     .  .  . 

TOR  Stndi-  therefore  avoiding,  for  want  of  novelty,  a  subsequent  specification 

GATE  XjTD 

'     or  invention  which  involves  a  practical  truth,  productive  of  bene- 

Grifflth  C.J.    ficial  results,  unless  you  ascertain  that  the  antecedent  publication 
involves  the  same  amount  of  practical  and  useful  information." 
These  last  words  require  qualification  in  view  of  the  decision  of 
the  House  of  Lords  in  the  Anglo-American  Brush  Electric  Light 
Corporation  v.  King,  Brown  <k  Co.  (1).     The  question  there  was 
whether  certain  patents  had  been  anticipated.     Lord  Halsbury 
L.C.  said  (2) :  "  But  it  is  said  that,  for  the  purpose  of  judging  of 
the  novelty  of  the  invention  of  1876,  one  must,  as  nearly  as  one 
can,  apply  oneself  to  the  knowledge  existing  at  that  date,  and  not 
apply  what  we  have  learned  since,  so  as  to  interpret  the  language 
of  the  patent  of  1876  by  the  light  of  later  discoveries.     I  am  not 
quite  certain  that  I  understand  the  application  to  this  case  of  that 
principle  of  interpretation,  which,  however,  I  admit  to  be  sound" 
There    were   two  known   appliances  ;    one    called    a  "  Series  ' 
and  the  other  a  "  Shunt,"  both  used  for  electric  lighting.     The 
learned  Lord  Chancellor  continues :  "  The  *  Series  *  was  known, 
the  '  Shunt '  was  known,  and  the  language  seems  to  me  incapable 
of  any  other  interpretation  than  that  the  patentee  did  mean  to 
combine  the  two  previously  known  systems.     If  he  did,  and  dis- 
closed the  mode  of  doing  it,  the  novelty  of  the  later  patent  cannot 
be  supported.      I  confess  that  I  am  unable  to  entertain  a  doubt 
that  it  was  so  disclosed.     What  he  intended  was,  I  think,  con- 
clusively shown  by  the  original  rough  sketch   produced.     Dis- 
tinguished electricians  cavil  at  the  mode  of  its  disclosure,  criticize 
the  language  (which  is  not,  perhaps,  the  most  felicitously  chosen), 
and  possibly  suggest  doubts  as  to  what  would  have  been  the  fate 
of  Mr.  Varley's  patent  if  it  had  been  attacked  upon  the  ground  of 
the  insufficiency  of  the  speci6cation ;  but  that  is  not  the  question 
to  be  determined  here."     Every   word  of   that  last  sentence  is 
applicable  to  the  present  case.     The  alleged  publication  has  been 

(1)  (1892)  A.C.,  367.  (2)  (1892)  A.C.,  367,  at  p.  372. 
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criticized  in  the  same  way.     It  has  been  said  the  language  is  not  ^-  ^-  ^'  ^' 

1006 

felicitous,   and  is  ambiguous  and  confusing.      But  that  is   not       ,_^ 
the  test.     In  the  same  case  Lord    Watson  said  (1):  "I  do  not     N.  Guth- 

TIT  Tid  R  Ltd 

think  it  necessary  to  deal  with  the  conflict  of  testimony  as  to  ^^ 

the  sufficiency  of  Varley  s  specification  " — that  was  the  alleged  ^"^ckJ^r^^ 

anticipation — "  for  the  guidance  of  a  skilled  workman.   The  Lord   tor  Syndi- 

CAT£  Ltd. 
Ordinary  was  of  opinion  that  the  appellants  had  failed  to  prove 

that  pai-t  of  their  case.  But  I  agree  with  his  Lordship,  and  with 
the  learned  judges  of  the  First  Division,  in  holding  that  the  suffi- 
ciency or  insufficiency  of  the  specification  for  that  purpose  does 
not  afford  a  crucial  test  of  prior  publication.  Every  patentee,  as 
a  condition  of  his  exclusive  privilege,  is  bound  to  describe  his 
invention  in  such  detail  as  to  enable  a  workman  of  ordinary  skill 
to  practise  it ;  and  the  penalty  of  non-compliance  with  that  con- 
dition is  forfeiture  of  his  privilege.  His  patent  right  may  be 
invalid  by  reason  of  non-compliance ;  but  it  certainly  does  not 
follow  that  his  invention  has  not  been  published.  His  specifica- 
tion may,  notwithstanding  that  defect,  be  sufficient  to  convey  to 
men  of  science  and  employers  of  labour  information  which  will 
enable  them,  without  any  exercise  of  inventive  ingenuity,  to 
understand  his  invention,  and  to  give  a  workman  the  specific 
directions  which  he  failed  to  communicate.  In  that  case,  I  cannot 
doubt  that  his  invention  is  published  as  completely  as  if  bis 
description  had  been  intelligible  to  a  workman  of  ordinary  skill." 
That  then  is  the  principle  to  be  applied. 

One  other  principle  must  always  be  borne  in  mind,  that,  in 
considering  whether  a  particular  document  is  a  publication  of  the 
invention  in  question,  regard  must  be  had  to  the  state  of  common 
knowledge  amongst  persons  familiar  with  the  subject  matter  at  the 
time  of  the  publication,  and  for  that  purpose  evidence  is,  of  course, 
admissible.  Evidence  is  also  admissible  for  the  purpose  of  con- 
struing words  of  art  or  technical  terms  that  may  be  used  in  the 
document  in  question.  But,  subject  to  these  qualifications,  the 
interpretation  of  the  document  is  a  question  of  law  for  the  Court. 

I  proceed  to  apply  these  principles  to  the  present  case,  and  I 
will  refer,  first  of  all,  to  what  was  the  common  knowledge  so  far 
as  is  material  to  the  alleged  prior  publication.   The  invention,  as  I 

(1)  (1892)  A.C.,  367,  at  p.  378. 
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been  known  for  an  indefinitely  long  time  that  one  vr^y  of 


N.  GuTH-    the  valuable  material  out  of  ores  is  by  the  use  of  llo^ng 

RIDGE    TD.  ^Q^r^  an  inclined  plane  of  greater  or  less  length.     The  sim] 

WiLFLEY  Ore  form  is  the  old  cradle  used  at  the  diffrings.    Mr.  Ck>ldhain  menti 

COK  CENTRA  ^^      ^ 

TOR  Syndi- 
cate Ltd. 
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a  sluice  which  he  said  was  some  hundreds  of  feet  long,  and  li 
not  think  he  was  exaggerating.    It  was  common  to  all  those 
ances  to  have  obstructions  to  the  flow  of  the  water,  either  in 
form  of  depressions  or  of  raised  obstructions  called  cleats.   Am 
appliance  which  wa8  in  common  iLse  long  before  1897,  whec 
patent  was  granted,  was  an  inclined  table  over  which  water 
canying  the  material,  the  table  being  kept  in    agitation  in 
own   plane.      They   were  called    by   various  names,  sometii 
"  vanners,"  the  idea  being  to  cause  a  continual  oscillation  of 
material  to  and  fro  in  water,  in  a  nearly  horizontal  plane,  en] 
table.       The   material   was   separated   according    to    its 
gravity,  the  lighter  parts  rising  to  the  top,  and  the  heavier 
sinking  to  the  bottom.     That  was  a  well  known  principle  and 
well-known  appliance.      Some  thirty  or  forty  years  ago  or 
one  Rittinger  described  what  was  then  a  new  appliance,  which 
been  spoken  of  in  this  case  as  the  Rittinger  Table.     He  made 
of  the  well-known  fact,  that,  if  you  put  a  light  substance  upon 
horizontal  table  and  give  a  continuous  jerking  motion  to  the  tel 
from  one  end,  the  loose  material  on  the  table  will  be  carried  forwaiij 
He  combined  that  result  with  the  result  of  water  flo^Tng  doir« 
over  an  inclined  table,  so  that  there  would  be  both  the  dowmrarj! 
motion  of  the  flowing  water  carrying  the  material  in  suspension, 
and  the  motion  of  the  table  transversely  to  that  of  the  wat«; 
always  tending  to  throw  the  material,  and  to  some  extent  the  watavj 
to  the  other  end  of  the  table.   It  was  found,  as  the  resultant  of  thoeei 
two  motions,  that  the  ore  wa.s,  to  a  great  extent,  separated.  th» 
lighter  material  going  more  directly  to  the  lower  edge  of  the  table, 
and  the  heavier  material  going  further  and  further  away  from  tie 
end  from  which  it  came  on  to  the  table,  according  to  its  specific 
gravity.     Of  course  the  precise  distance  each  part  would  travel 
would  depend  upon  the  quantity  of  water,  the  degree  of  inclination, 
and  the  extent  of  the  propulsion  which  was  given  to  it — what  has 
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been  called  the  reciprocating  motion.      All  this  was  part  of  the  ^'  ^-  ^^  ^' 
common  knowledge  when  the  publication  in  question  was  made.  ^^ 

Now   I   will  read  the  document   in  question  in  order  to  see     n.  Guth- 
what  addition  it  made  to  that  common  knowledge,  according  to   ^^^^^  ^'''^' 
the  principle  laid  down  by  the  Court  of  Appeal  in  the  case  of  WilfleyObk 

mi  .  .  CONCENTRA- 

The  Gassel  Gold  Extracting  Co.  Ltd.  v.  The  Cyanide  Gold  Recovery  tor  Syndi- 

Sy7idicate(l).  Smi^AL.  J.  said:  "The  question  is — Does  this  specifi-        

cation  add  to  the  stock  of  common  knowledge  so  as  to  inform  men  Griffith  c. j. 
skilled  in  chemistry  "  that  by  doing  something  they  would  bring 
about  a  certain  result.  [The  learned  Chief  Justice  then  read  the 
document  alleged  to  be  a  prior  publication  of  the  plaintiffs 
invention,  and  continued.]  This  description  was  published  in  the 
United  States  in  a  periodical  in  February,  1897,  and  was  published 
in  Victoria  before  the  date  of  the  patent.  As  I  have  said  it  was 
intended  to  be  a  description  of  the  plaintiffs*  invention.  It  must 
be  construed  by  the  Court  according  to  the  rules  applicable  to  the 
construction  of  documents.  I  will  now  deal  with  it  in  detail  as  a 
mere  matter  of  grammatical  construction,  and  I  think  that  there 
is  only  one  grammatical  construction  which  can  be  put  upon  it. 
It  begins  by  saying  that  the  concentrator  is  a  flat  table.  Now, 
eveiy  mining  man  knows  what  that  means.  It  says  "The  concen- 
trator is  a  flat  table  7  x  16  ft.  resting  on  rollers,  and  is  operated 
by  an  eccentric."  That  is  a  well-known  form  of  mechanism  used 
to  produce  what  is  called  a  reciprocating  motion.  If  there  were 
anything  in  the  claim  relating  to  the  mode  of  applying  an  eccentric 
to  the  table,  it  might  be  an  important  matter  to  consider ;  but  no 
question  is  raised  about  the  mode  of  communicating  the  motion 
to  the  table.  It  goes  on  "This  gives  a  jerking  motion  which 
carries  heavy  material  to  the  bottom  of  the  bed,  then  forward  to 
the  head  end  of  the  table."  What  is  meant  there  is  not  open,  in 
my  opinion,  to  any  doubt.  It  means  that  the  jerking  motion 
causes  the  heavier  material  to  sink,  the  lighter  material  remaining 
on  top;  and  the  heavier  material  bemg  carried  forward  to  the 
"  head  "  end  of  the  table.  Bearing  in  mind  what  was  then  known 
of  the  Rittinger  process,  it  is  clear  that  what  the  writer  means  by 
"head  end"  is  the  opposite  end  to  that  from  which  the  impulse  is 
given,  and  opposite  to  the  end  of  the  table  at  which  the  material  is 

(1)  12  R. P.O.,  232,  at  p.  264. 
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H.  0.  OF  A.  received — I  will  call  that  the  "  feed  "  end,  and  call  the  other 

Jy\       "  discharge  "  end.     It  is  not  disputed  that  that  is  the  m 
N.  GuTH-    meaning  of  those  terms.      Therefore,  we  begin  by  a  atat4 

MDOE  Ltd.   ^hi(;h  is  nothing  more  than  a  statement  of  the  principle  of 
WiLFLEY  Orb  Rittinger  table,  which  was  then  a  well-known  appliance. 

TOR  Syndi-   person  familiar  with  the  Rittinger  table,  would  say  "There 
^ ^  *    nothing  new  in  that,  we  have  had  that  before,  that  is  the  Ril 

Orifflthc.j.  table."  Then  it  goes  on: — "The  pulp  is  supplied  through  a 
box,  which  extends  the  whole  length  of  the  table,  and  is  di^ 
,  in  such  a  way  as  to  feed  pulp  at  one  end  and  clear  water  at 
other  end,  where  the  concentrators  pass  off"  "Concentrat 
is  obviously  a  printer's  error  for  "concentrates."  Then,  aftff 
reference  to  the  advantages  of  this  construction,  it  sap:- 
"The  silica  passes  across  the  table  (it  being  slightly  inclii 
and  off  at  the  side."  What  is  meant  by  "  across  "  ?  The  m< 
is  obvious.  The  table  being  slightly  inclined  the  material 
to  go  in  the  direction  of  the  flow  of  the  water,  that  is,  downwarfi 
That  obviously  is  what  is  meant  by  "  across."  We  must  rememha! 
that  the  writer  has  spoken  of  two  of  the  four  sides  as  "  ends."  ftj 
accordingly  regards  the  place  where  the  feed  box  is  as  one  skhij 
the  upper  side,  and  the  opposite  side  as  the  lower  side.  He  goe^ 
on :  "  in  doing  which  it  passes  over  tapered  cleats."  He  is  addresBH 
ing  persons  who  understand  the  principle  of  obstructing  the  flor 
of  water  carrying  mineral  matter  in  suspense  by  means  of  oh^anxr 
tions  or  riffles.  Accordingly,  he  says : — "  The  silica  passes  acro» 
the  table" — that  is  from  the  upper  side  to  the  lower  side, "  in  doiii|f 
which  it  passes  over  tapered  cleats."  What  is  suggested  there  »: 
apparently  that  the  cleats  are  at  right  angles  to  the  flow  of  tl» 
water.  But  he  goes  on  to  say : — "  The  result  being  that  coane 
silica  passes  off  first,  then,  as  material  is  jerked  forward  and 
toward  the  upper "  (discharge)  "  end  the  fine  silica  rises  to  the. 
surface  and  is  carried  off  next."  It  is  a  natural  inference  that 
the  cleats  are  arranged  in  such  a  way  that  the  material  inte^ 
cepted  by  them  is  jerked  forward  towards  the  upper  end,  that  is, 
the  discharge  end,  of  the  table.  They  must,  then,  be  arranged  on 
the  table  at  right  angles  to  the  flow  of  water,  since  the  result  is 
that  the  material  is  jerked  forward  from  one  end  of  the  table  to 
the  other,  that  is,  lengthwise  along  the  table.     Then  the  TRiriter 
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stops  to  make  an  observation  which  is  not  disputed.     He  says : —   H.  C.  of  a. 
"  If  ore  is  put  on  a  table  or  into  any  receptacle  and  thoroughly        ^ 
shaken,  the  coarse  and  fine  concentrates  and  fine  silica  will  go  to     ^.  Gdth- 
the  bottom."     The  Rittinger  table  would  remind  anybody  who  ^^^^^  ^™- 
was  familiar  with  the  subject  that,  when  the  material  is  intercepted  Wilfley  Oke 
by  cleats,  the  shaking  motion  would  not  only  make  the  heavier  tor  Stndi- 

material  go  to  the  bottom  where  so  obstructed,  but  retain  it  there    ^^^ ^* 

until  moved  forward.     He  goes  on : — "  A  description  of  the  cleats    Grifflth  c-j. 

will  fuHher  illustrate   the   point.     The   table  is  covered  with 

linoleum  on  which  are  nailed  from  two  to  seven  cleats,  which  are 

about  I  inch  high  at  the  tail  end  of  the  table  and  taper  to  a  feather 

edge  toward  the  head  end."      There  is  no  difficulty  about  that. 

The  cleats  are  about  ^  inch  high  at  the  feed  end  of  the  table. 

Now,  the  intention  being  to  concentrate  the  ore,  it  is  clear  that 

an  open  passage  cannot  be  left  exactly  opposite  to  the  feed,  which 

would  result  in  the  ore  being  carried  straight  off  the  table  by  the 

water.    The  cleats  must,  therefore,  necessarily  go  right  up  to  what 

he  calls  the  tail  end,  and  which  I  call  the  feed  end,  of  the  table. 

They  taper  to  a  feather  edge  towards  the  head  (discharge)  end,  the 

opposite  end.     We  have  then  information  on  these  points.     First 

of  all,  there  are  cleats,  the  same  sort  of  things  as  obstructions  used 

in  sluice  boxes ;  secondly,  they  are  arranged  in  such  a  way  that  the 

material  by  their  aid  and  that  of  the  jerking  motion  is  carried  from 

end  to  end  of  the  table ;  and,  thirdly,  they  are  tapered  to  a  feather 

edge  towards  the  discharge  end.     If  no  more  were  said,  one  would 

be  strongly  inclined  to  think  that,  in  order  to  produce  those  results, 

they  must  be  parallel  to  each  other,  that  is,  at  right  angles  to  the 

flow  of  the  water.     Then  the  description  goes  on : — "  The  first 

cleat  is  put  on  the  lower  edge  of  the  table  and  runs  up  to  within 

2  feet  of  the  head  (discharge)  end."     That  can  only  mean  that, 

the  table  being  described  as  16  feet  long,  the  lowest  cleat  runs 

along  the  bottom  of  the  table  and  leaves  a  space  of  2  feet  at  the 

discharge  end.     "  The  other  cleats  are  shorter  and  shoiter  as  they 

cross  the  table  towards  the  feed  box  " — which  I  construe  as  "  as 

they  approach  nearer  to  the  feed  box  " — "  making  the  last  cleat 

about  4  feet  long."     Here,  then,  we  have  a  series  of  cleats  described,     * 

the  lowest  one  coming  to  within  two  feet  of  the  discharge  end, 

while  the  others  are   shorter   and   shorter  as   they   are  nearer 
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H.  C.  OF  A.  Iq  the  other  side  of  the  table.     If  there  were  any  doubt  as 

1906 

^^^       the  meaning,  the   following  words   explain   it     "The   pulp  i 
N.  GuTH-    f^d  on   the   table   as  near   the   tail   end   as  possible,   and 
MDOE    TD.  jerking  motion  sends  the  concentrates  to  the  bottom  " — that 


V. 


WilfletOre  course,  means  to  the  bottom  of  the  water — "and  at  the  same 
Concentra- 


tor Syndi- 
cate Ltd. 
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moves  them  toward  the  head  end." — That  is,  from  the  feed 
towards  the  discharge  end.    "When  concentration  commences 
coarse  silica  passes  over  the  high  end  of  the  cleats" — that  is,  at 
feed  end  of  the  table — "  and  as  the  ore  moves  forward  " — that  i 
towards  the  discharge  end — "  the  finer  silica  rises  as  the  height 
the  cleats  decreases  and  passes  off.   This  is  done  without  matei 
disturbing  the  bed  of  concentrates" — necessarily  meaning  the 
centrates  collected  by  the  cleat,  or  obstruction  offered  by  the  el 
and  accumulated  against  it — "which  moves  forward  and  aronoi 
the  end  of  the  cleats" — using  the  word  "forward"  in  the  saafl 
sense  in  which  has  been  used  before,  i.e.,  longitudinally  along  ibm 
table  towards  the  discharge   end — "until  a  sufficient  quantity! 
collects" — Of  course,  when  it  comes  to  the  end  of  the  cleat  it  woal4 
tend  to  go  down  towards  the  lower  edge  of  the  table.     That  is  whil^ 
I  take  to  be  the  mere  grammatical  construction  of  this  document 
I  should  add  that  the  accompanying  illustration,  in  my  opiniom  j 
represents  one  cleat  along  the  middle  of  the  table,  parallel  to  the  I 
sides,  and  the  higher  end  of  which  is  placed  close  against  the  feed 
end.     What  information  then  would  the  document  give  to  any 
person  who  was  familiar  with  the  principles  I  have  spoken  of? 
Surely  he  would  consider  the  matter  thus:  "Here  is  a  new  procesB^ 
by  which  I  combine  with  the  Rittinger  table  the  well-known  prin- 
ciple of  having  riffles  in  sluices."   It  is  not  open  to  any  other  con- 
struction in  my  opinion  as  a  matter  of  construction  of  an  English 
document    In  answer  to  this,  the  plaintiffs  called  a  large  number 
of  witnesses,  who  said  that  they  could  not  construct  an  appliance 
from  that  description.      That  must  mean  either  that  they  are 
deficient  in  education  and  unable  to  understand  an  ElngUsh  docu- 
ment which  the  Court  thinks  is  capable  of  construction  by  ordinary 
persons,  or  else  that  they  did  not  possess  sufficient  ingennity 
to  construct  a  table   by  carrying  out  those  directions.     If  the 
document  describes  a  table   with  cleats  across   it,  fastened  on 
parallel  to  the  sides,  varying  in  length  and  tapered  in  the  way 
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ed,  then,  if  a  man  says  he  could  not  construct  a  table  of  that   H.  C.  of  a. 

.  from  those  directions,  his  evidence,  in  my  opinion,  is  absolutely       ^ ' 

thless.    He  either  does  not  understand  plain  English,  or  he  has     h.  Guth- 
the  necessary  mechanical  capacity.      A  number  of  witnesses  ^^^^^  ^'^• 
►  said  they  did  not  undei*stand  the  document.      That  was,  in  WilflkyOre 
et,  giving  evidence  as  to  its  grammatical  construction.     If  a  tor  Stmdi- 

ament  is,  in  the  opinion  of  the  Court,  intelligible  and  plain  in      ^ 

meaning,  evidence  of  witnesses  who  say  they  do  not  under-  Grifnth  c. j. 
sd  it  is  really  evidence  on  a  matter  of  law.  The  construction 
:or  the  Court  1  r,*  ^or  the  witnesses ;  and  if  such  evidence  as 
twere  allows !.'Hv-i ©never  sufficiently  stupid  witnesses  could 
found,  they  of,,  i-  5)e  called  to  swear  that  they  did  not  under- 
rid  any  docunS-.i '  ^ 

the  Court  disreg^^pn  the  evidence  of  the  witnesses  who  merely 
te  that  they  do  not  understand  the  grammatical  meaning  of  a 
nunent. 

rhe  view  I  take  is  that  this  document  is  quite  intelligible.  It 
Kribes  the  construction  of  a  table  which  anybody  of  ordinary 
lelligence  and  sufficient  mechanical  ability  could  make.  That 
bg  the  meaning  that  I  think  is  conveyed,  I  think  the  publica- 
m  did  add  to  the  stock  of  common  knowledge ;  that  is,  that 
plying  the  principle  of  cleats,  or  other  obstructions  to  running 
iter,  to  the  principle  of  the  Rittinger  table  was  an  addition  to 
ft  stock  of  common  knowledge.  I  have  said  already  that. the 
lUication  was  intended  to  be  a  description  of  the  plaintiffs' 
ivention.  The  plaintiffs'  invention,  as  far  as  it  is  necessary  to 
ad  it,  may  be  taken  from  the  claim.  The  appellant  puts  his 
wm  in  various  forms.  Four  of  them,  which  are  not  now  in 
Bfistion,  are  for  a  combination  of  these  contrivances  with  the 
«chanLsm.  for  working  them.  The  first  claim  is  for  "  a  trans- 
ersely  inclined  concentrating  table  having  a  movement  whose 
endency  is  to  carry  the  material  longitudinally  forward  toward 
be  tail  or  foot  of  the  table."  There  is  no  doubt  what  is  meant 
y "  table."  It  goes  on  :  "  said  table  being  provided  with  a  number 
li  riffles  extending  longitudinally  a  portion  of  the  distance  from  its 
W  toward  its  foot,  said  riffles  varying  in  length  for  the  purpose 
1«cified,  the  table  having  a  smooth,  plain  or  unriffled  portion, 
attending  from  the  extremities  of  the  riffles  toward  the  tail  of  the 
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H.  C.  OF  A.   table,  whereby  the  material  as  it  leaves  the  riffles  is  subjected  to 

the  action  of  the  water  on  the  smooth  portion  of  the  table  and  the 

N.  GuTH-    ^sA  separation  of  the  mineral  from  the  gangue  effected."    That  is 

RIDGE  Ltd.   JjJ^  description  of  the  appliance  of  which  it  was  necessary  to  give  a 

WilflkyOre  description.   The  second  claim  is  the  same  with  a  few  verbal  varia- 

TOR  Syndi-   tions.     The  seventh  claim  is  practically  the  same.     The  opinion  I 

^^^ '    have  come  to  is  that  the  plaintiffs*  invention  had  been  actually 

Griffith  C.J.  described.  The  person  trying  to  describe  it  succeeded  in  describing 
it,  and  it  was  therefore  matter  of  common  knowledge  when  the 
patent  was  granted.  I  think  the  evidence  of  any  number  of  persons 
who  said  they  did  not  understand  the  description  cannot  weigh 
in  the  balance.  If  indeed  the  document  were  ambiguous,  so 
that  a  person  familiar  with  the  subject  matter  could  not  imder- 
stand  what  it  meant,  then  it  would  not  add  anything  to  the  stock 
of  common  knowledge ;  nor  would  it  be  adding  to  the  stock  of 
common  knowledge  if  any  inventive  ingenuity  were  necessary  to 
make  the  appliance  work;  but,  for  the  reasons  I  have  given  in 
detail,  it  does  not  need  any  ingenuity  to  give  effect  to  the 
description.  In  my  opinion,  therefore,  although  this  invention 
had  not  been  anticipated  by  a  prior  invention,  it  had  been  pub- 
lished in  Victoria  before  the  patent  was  granted.  The  patent 
therefore  is  invalid,  and  the  defendants  in  my  opinion  are 
entitled  to  judgment. 

Barton  J.  To  what  my  learned  brother  has  said  I  have  not 
much  to  add.  Clearing  away  the  issue  of  infringement — for  we 
may  take  it  the  defendants  have  used  the  patent, — we  have  left 
for  consideration  merely  the  issue  which  rests  on  the  appellants, 
as  defendants,  affirming  an  anticipation  of  the  plaintiffs'  invention. 
The  only  evidence  of  that  anticipation  is  the  circulation  here  of 
the  "Engineering  and  Mining  Journal"  of  the  13th  February, 
1897,  a  journal,  I  think,  published  in  America,  and  the  publication 
quoted  took  place,  so  far  as  America  is  concerned,  nine  months 
before  the  respondents  obtained  their  letters  patent  in  Victoria, 
and  rather  later  here,  but  still  some  time  before  the  patent.  The 
specification  and  claim,  the  document  which  will  have  presently 
to  be  compared  with  the  article  in  the  "  Engineering  and  Mining 
Journal,"  was  for  improvements  in  concentrating  tables,  and  I  shall. 
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make  further  reference  to  it  presently.     The  question  is  whether,   H.  C.  of  A. 
viewing  those  two  documents  together,  and  in  the  light  of  such  evi-        ^ 
dence  as  is  material,  there  has  been  an  anticipation.    The  modern     j^  Guth- 
test  is  to  be  found  in  the  case  of  the  Anglo-American  Brush  *'^®*;  ^^d. 
Electric  Light  Corporation  v.  King,  Brown  &  Co.  (1)  in  a  passage  Wilflky  Ore 
of  Lord  TFateon's  judgment  already  mentioned: — "I  agree  with  his  tor  Syndi- 
Lordship  and  with  the  learned  Judges  of  the  First  Division  in    ^^"^^  ^^' 
holding  that  the  sufficiency  or  insufficiency  of  the  specification  for      Barton  j. 
that  purpose  does  not  afford  a  crucial  test  of  prior  publication." 
(The  contrary  having  fonnerly  been  the  accepted  view.)    "Every 
patentee,  as  a  condition  of   his  exclusive  privilege,  is  boimd  to 
describe  his  invention  in  such  detail  as  to  enable  a  workman  of 
ordinary  skill  to  practise  it ;  and  the  penalty  of  non-compliance 
with  that  condition  is  forfeiture  of  his  privilege.   His  patent  right 
may  be  invalid  by  reason  of  non-compliance;  but  it  certainly  does 
not  follow  that  his  invention  has  not  been  published.   His  specifica- 
tion may,  notwithstanding  that  defect,  be  sufficient  to  convey  to 
men  of  science  and  employers  of  labour  information  which  will 
enable  them,  without  any  exercise  of  inventive  ingenuity,  to  under- 
stand his  invention,  and  to  give  a  workman  the  specific  directions 
which  he  failed  to  communicate.    In  that  case,  I  cannot  doubt  that 
his  invention  is  published  as  completely  as  if  his  description  had 
been  intelligible  to  a  workman  of  ordinary  skill."     The  question 
here  will  be,  whether,  applying  the  proper  test,  the  publication  in 
the  "Engineering  and  Mining  Journal"  is  sufficient  to  convey 
to  men   of  science   and   employers   of    labour   the   information 
which  would  enable  them,  without  any  exercise  of  inventive- 
ness, to  understand  the  invention- and  give  workmen  the  specific 
directions  which  the  paper  itself  fails  to  communicate  in  detail. 
Before  the  test  in  question  is  reached  there  is  a  prior  question 
of  construction.     On  that  question,  I  take  it,  the  leading  case 
is  HiUs  V.   Evans  (2).      That  case   was  decided  in  1862,   and 
in  it  Lord  Westbury  L.C.,  after  a  close  review  of  the  cases  down 
to  that  time,  held  that,  although  the  construction  of  the  specifica- 
tion is  for  the  Court  (and  the  same  rule  of  course  applies  here), 
where  the  defence  of  anticipation  is  founded  on  such  a  document 
as  is  before  us  in  this  case,  the  technical  words  or  technical  terms 

(1)  (1892)  A,C.,  367,  at  p.  378.  (2)  8  Jur.  N.S.,  525. 
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H.  C.  OF  A.  Qf  art  are  matters  of  fact  to  be  explained  by  evidence,  and  the 

^^^        it  is  for  the  jury  to  decide  them.     The  work  of  comparing 

N.  GuTH-    two  specifications,  or  in  this  case  the  specification  and  the  aft 

RiDOE    TD.   papgj,  anticipation,  is  for  the  jury.     To  prove  the  defence  of 

WilflbyOrb  of  novelty,  a  prior  publication  must  be  shown  to  exist  of 

essential  and  practical  working  of  the  invention.     Shortly 

that  case,   which   was  decided   in  the   House   of    Lords, 


Concentra- 
tor Syndi- 
C4TF.  Ltd. 


Barton  J. 


case,  wnicn  was 
was  a  case  of  Betts  v.  Menziea  (1),  and  portion  of  the  h 
note,  to  which  I  wish  to  refer,  is  this,  that — "  Where 
specifications " —  or,  as  in  this  case,  a  publication  not 
a  specification,  and  a- subsequent  specification  —  "of  diffei 
dates,  relating  to  the  same  external  object,  contain  terms  of 
though  the  expressions  used  in  both  are  identical,  their  consl 
tion  cannot  be  declared  to  be  the  same  without  the  meanino: 
the  use  of  the  terms  of  art  employed  therein  being  first  as 
tained  by  evidence,  and  being  shown  to  be  the  same  at  the 
of  both  the  specifications."  I  mention  that  portion  of  the  h 
note  at  this  stage  for  the  purpose  of  expressing  my  opinion 
in  the  publication  in  the  "  Engineering  and  Mining  Journal "  «d 
can  scarcely  say  the  terms  of  art  trouble  us,  or  that  there  are  ii^ 
it  any  such  technical  terms  as  require  explanation,  in  detenuiniid 
which  we  exercise  here  the  functions  of  a  jury  in  addition  to  tin; 
functions  of  a  Judge.  ! 

We  have  then,  first,  to  construe  these  two  documents  as  Jad^'O^ 
after  having  any  technical  words  in  them  explained  to  us  hy| 
evidence  as  if  we  were  a  jury.     Having  made  up  our  minds  what 
they  mean — having  construed  them — we  have  again  to  exercse 
the  functions  of  a  jury  in  comparing  and  deciding  whether  tb 
words  as  interpreted  by  oiu^elves,  contained  in  the  publication 
Ex.  D.,  do  or  do  not  denote  the  same  "  external  object/'  to  n* 
Lord  Westbu'ry's  expression,  as  the  words  used  in  the  respondents' 
specification.     I  have  already  said  I  think  there  are  no  particular 
words  of  art  in  Ex.  D.,  except  for  some  controversy  as  to  cleats 
and  riffles.     Now,  I  may  shorten  my  judgment  by  sajnng  that  I 
adopt  to  the  full  the  construction  which  my  learned  brother  ias 
put  on  Ex.  D.     I  think  it  is  an  absolutely  plain  document.    I  <k) 
not  mean  that  it  could  not  passibly  have  been  clearer,  because 

(1)  lOH.L.C,  117. 
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there  are,  in  the  course  of  expression,  ambiguities ;  but  I  have   R-  C.  of  A. 
found  no  ambiguity  involved  in  its  course  which  has  not  been 
cleared  up  by  the  context.     In  the  ordinary  transactions  of  life     n  Guth- 
it  Is  very  difficult  indeed  to  find  a  document,  not  drawn  up  by  a  ^'""^  ^ti.. 
lawyer,  that  is   not  ambicjuous.     Often,   indeed,   in   documents  Wilfley  Ore 

^  .       ^  .  .  .         ^  CONCKNTRA- 

drawn  up  by  lawyers,  if  you  pick  them  to  pieces,  you  will  find   tor  Syndt- 

ambiguities.     But  there  is  a  rule  of  construction  that  you  must       J_ 

read  the  dociunent  as  a  whole,  and  when  you  read  this  document      Barton  j. 
as  a  whole   I  cannot  find  the  slightest  ambiguity  in  it  from  one 
end  to  the  other.      There  has  been  captious  verbal  criticism  by 
witnesses,  such  as  that  upon  the  use  of  the  word  "  upper  end " 
when  the  head  end,  in  the  mind  of  the  writer,  is  meant,  or  the 
end  to  which  the  pulp  is  being  driven  ;  but  that  is  explained  by 
ftie  context.     There  has  been  criticism  as  to  the  use  of  the  word 
"  up  " — "  The  first  cleat  is  put  on  the  lower  edge  of  the  table  and 
runs  up  to  within  two  feet  of  the  head  end."     Witnesses  either 
honestly  believed,  or  affected  to  believe,  that  the  person  who 
wrote  the  article  meant,  in  using  that   word  "up"  to  indicate 
that  the  cleat  was  to  run  up-hill.     But  if  the  sentence  is  read 
this  way — "  The  first  cleat  is  put  on  the  lower  edge  of  the  table 
and  runs  wp  to  within  two  feet  of  the  head  end" — there  is  no 
difficulty   whatever.      Taking  the  context,  that  is  the  obvious 
meaning.     I  instance  this  as  a  sample  of  the  verbal  criticism  upon 
which  the  notion  has  been  founded,  that  this  publication  does  not 
afFoi-d  to  such  persons  as  are  indicated  in  Lord  Watson's  remarks 
in  the  Anglo-A^nierican  Brush   Electric  Light  Coiyoration  v. 
Khig,  Brown  &  Co.  (1)  to  "  men  of  science  and  employers  of  labor 
information  which  would  enable  them,  without  any  exercise  of 
inventive  ingenuity,  to  understand  his  invention."     On  this  basis 
of  criticism,  it  is  not  only  possible,  but  absolutely  easy,  to  destroy 
the  value  and  meaning  of  any  document  such  as  this.  Such  criticism, 
if  adopted  as  a  means  of  construing  like  documents,  would  result 
in  confusion  worse  confounded.     What  is  the  meaning  of  this 
document?     I  have  not  the  slightest  doubt  the  proper  construction 
of  it  is  that  which  has  been  placed  before  us  by  the  learned  Chief 
Justice.     Taking  it  as  a  whole,  it  means  what  it  says  and  says 
what  it  means.   Then  we  have  to  compare  with  it  the  specification 

(1)  (1892)  A.C.,  367,  at  p.  378. 
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H.  C.  OF  A.  q£  ^he  respondents  for  "Improvements  in  Ore  Concentrators' 
which  we  are  referred  to  heads  1,  2  and  7  of  the   Claim  wJ 
N.  GuTH-    runs  thus: — [His  Honor  read  the  claims  and  continued.] 
BiDOE    TD.        Xow,  those  portions  of  the  claim  which  are  material  to  the 
WiLFLKY  Ork  are  very  plain,  and  they  do  not  afford  any  difficulty  in  eonsti 
TOB  Syndi-       So  that  we  have  two  documents,  the  publication  which  «j 

(^AT£  Ltd 

*     plain  enough  document  and  which  has  already  been  construed 

Barton  J.      those  three  portions  of  the  claim,  which  are  likewise  plain. 
exemse  the  functions  of  the  jury  in  applying  the  words  in 
documents  so  construed  to  the  subject  matter.     Doing  that, 
we  believe  the  two   documents   describe   two  different  thingjl 
Putting  out  of  our  minds  all  question  about  the  Wilfley  coi 
centrating  table  and  all  questions  of  dates,  and  putting  these 
documents  together,  and  taking  them  with  the  construction  ti 
after  the  proper  tests,  they  bear,  is  it  possible  for  a  sensible  nual 
read  them  together  and  to  say  they  describe  two  different  thin; 
To  my  mind  it  is  totally  impossible  to  do  so,  and  almost  any  bull:  d 
evidence,  which  endeavoured  to  get  rid  of  the  irresistible  conclii.<iol 
afforded  to  me  as  a  juryman  in  comparing  those  documents,  wtMd| 
be  by  me  wholly  disregarded.    Tliere  Ls  the  evidence  of  witnesm 
who  have  based  their  opinions  upon  constructions  of  the  Amerioi 
publication  which  rather  are  indications  of  their  endeavour  ttl 
usurp  the  functions  that  really  fall  upon  the  Court  in  this  casd 
That  kind  of  verbal  criticism,  is  not  that  which  one  would  eiperf 
from  an  expert  in  engineering,  and  especially  that  portion  of  it' 
that  relates  to  concentrating  tables,  but  it   is  the    language  rf 
the  verbal  critic  endeavouring  to  express  his  own  peculiar  new 
of  plain  language.     Evidence  founded  on  that  basis  is  immateriil 
evidence,  and  a  vast  proportion  of  the  evidence  taken  in  th» 
case   may   be   swept  away   as  totally   immaterial.      When  the 
screen   of   verbal   criticism   is   pierced   there   is   no    subetaniiJ 
difference  between  the  two  things  described.     Quite  a  number  of 
w^'tnesses  have  shown,  fulfilling  the  conditions  laid  down  in  ^ 
case  of  the  Anglo-AvieHcan  Brush  Electric  Light  Corporation  v. 
King,  Brown  ct  Co.  (1 ),  that  it  is  not  only  possible  but  easy  to 
design  from  Ex.  D  alone  a  table  containing  every  inventive  feature 
claimed  for  the  Wilfley  table  as  described  in  the  specification. 

(1)  (1892)  A.C.,  367. 
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[His  Honor  then  dealt  with  the  meaning  of  the  document  and   ^-  ^-  ^^  ^' 

contmued.]  , , 

I  am  entirely  at  one  with  the  learned  Chief  Justice  in  the  con-     n.  Gdth- 

elusion  he  has  come  to,  that  every  requirement  in  the  portions  of   ^^^^      ^' 

the  claims  in  the  specification,  upon  which  the  conflict  rested,  has  Wilfley  Obb 

been  fulfilled  by  the  publication  on  13th  February,  1897,  in  the  tor  Syndi- 

c  vTB  Ltd 
American  "  Engineering  and  Mining   Journal."      Therefore  the      ' 

appellants  have  made  out  their  case  affirmatively  on  the  matter      ^^^^  J- 

of  anticipation.     I  agree  therefore  that   the   appeal   should  be 

allowed. 

O'Connor  J.    I  am  of  the  same  opinion.    The  substantial 
matter  for  our  consideration  is  whether  the  finding  of  the  learned 
Judge  in  the  Court  below,  that  the  defendants  had  not  established 
prior  publication,  was  in  accordance  with  the  evidence.     A  great 
deal  of  evidence  was  called.     A  large  portion  of  it  had  relation  to 
a  fact  necessarily  to  be  established  by  evidence,  viz.,  the  condition 
of  existing  knowledge  at  the  date  of  the  patent.     But  evidence 
was  also  called  upon  the  issue  as  to  whether  a  skilled  workman 
could  construct  a  machine  from  the  description  alleged  to  be  a 
prior  publication,  and  the  finding  of  the  Judge  is  complained  of 
on  two  grounds;  first,  that  he  departed   from  the  rule   of  law 
which  gives  the  interpretation  of  a  written  document  into  his 
hands,  and  was  guided  in  that  interpretation  by  the  opinions  of 
the  experts ;  and  in  the  second  place  that,  on  the  proper  inter- 
pretation  of  the   document,  he  ought    to  have  found  that  the 
publication  in  the  "  Engineering  and  Mining  Journal  "  was  really 
an  anticipation  of  the  invention.      In  the  first  place,  it  will  be 
noticed  that  the  witnesses  who  gave  this  evidence  were  not  called 
directly  for  the  purpose  of  interpreting  the  document.      They 
were  called   for  the  purpose   of   testing  the  sufficiency  of  the 
specification — that  is,  in  order  to  enable  the  Court  to  come  to  a 
conclusion  whether  the  invention  had  been  so  described  that  an 
ordinary  skilled  workman  could  construct  a  machine  from  it.    In 
the  course  of  that  evidence,  and  as  a  reason  why  some  of  those 
skilled  persons  said  they  were  unable  to  construct  the  machine, 
they  attempted  to  interpret  the  document  itself.     It  appears  to 
me  the  learned  Judge  was  in  error  in  not  making  sufficient  dis- 
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H.  C.  OF  A.  tinction  between  the  method  in  which  an  original  specifi<at£ 

10OA  • 

proved,  and  the  method  in  which  a  publication,  which  is  ooni 
N.  GuTH-    to  be  a  prior  publication,  is  to  be  proved.     The  difference  in 
RIDGE  Ltd.   nature  of  the  two  documents  has  been  been  explained  in  a 
WilflkyOrk  way  in  a  passage  in  the  Anqlo- American  Brush  Electric  lA 

CONCENTRA-  .  j    rv  •  ,  •      i  #.      ' 

TOR  Syndi-  Corporation  v.  King,  Brown  &  Co.  (1),  m  the  judgment  of 
^^^'  Watson  which  has  already  been  quoted.  That  distincticm 
better  explained  in  a  judgment  delivered  by  Lord  GairTis  LC 
the  House  of  Lords  in  the  case  of  the  British  Dynamite  Ca 
Kreba  (2).  In  that  case  the  first  question  referred  to  in  the 
I  am  about  to  read  was — Is  the  description  of  the  invention  in 
specification  sufficient  ?  That  was  a  case  in  which  the  suffici 
of  the  description  in  the  specification  of  the  invention  was 
tested.  His  Lordship  says  : — "  In  order  to  judge  of  the  first  qi 
tion,  your  Lordships  must  bear  in  mind  the  provisions  of  the  Pi 
Law  ATTiendment  Act  1852.  The  sixth  section  of  that  Stal 
requires  that  the  provisional  specification  for  a  patent 
describe  the  nature  of  the  invention,  and  the  9th  section  proi 
that  the  complete  specification  shall  particularly  describe 
ascertain  the  nature  of  the  invention,  and  in  what  manner 
same  is  to  be  performed.  In  determining  whether  the  comj^ 
specification  is  sufficient,  the  first  thing  is  to  ascertain  what  Urn 
invention  is.  This  is  a  question  of  construction,  and  the  constroo^ 
tion  of  the  specification  is  for  the  Court,  to  be  determined  like  th^ 
construction  of  any  other  written  instrument,  the  Court  placiogj 
itself  in  the  position  of  some  person  acquainted  with  the  surrouiMhi 
ing  circumstances  as  to  the  state  of  art  and  manufacture  at  thij 
time,  and  making  itself  acquainted  with  the  technical  meaning  in, 
art  or  manufactures  which  any  particular  word  or  words  nafi 
have."  I 

So  far,  the  duty  of  a  Judge,  in  regard  to  a  specification,  and, 
the  duty  of  a  Judge  in  regard  to  the  construction  of  a  prior 
publication,  are  the  same.  Now  we  come  to  the  portion  of 
the  judgment  which  describes  the  difference  : — ''  When  the 
nature  of  the  invention  is  thus  ascertained  by  the  Court,  as  s 
matter  of  construction,  the  Court  has  then  to  inquire  whether  the 
manner  in   which  the  same  is  to  be  performed   is  sufficiently 

(1)  (1892)  A.C.,  367,  at  p.  378.  (2)  13  R.P.C.,  190,  at  p,  192L 
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described  in  the  specification  to  the  comprehension  of  any  work-   H*  C-  ^^  -^• 
man  of  ordinary  skill  in  the  particular  art  or  manufacture ;  and        ^^' 
this  the  Court  can  best  do  by  the  evidence  of  workmen  of  that     n.  Guth- 
description,  and  by  the  evidence  of  what  workmen  of  that  descrip-   *^^®^ 
tion  have  actually  done  under  the  patent."  Wilflby  Ork 

•^  *^^  ^  CONCKNTRA- 

That  is  the  ground  upon  which  evidence,  commonly  given  where   tok  Syndi- 

CATE  Ltd. 
the  issue  raised  is  that  the  specification  is  not  sufficient,  is  heard       

by  the   Court.      Now,  this  does  not  rest  upon  any  diflTerence    o'Oonnor  j. 
between  the  rule  of  law  as  to  the  construction  of  a  specification, 
or  a  prior  publication,  and  the  rule  of  law  as  to  the  construction 
of  any  other  document;  but  it  rests  upon  the  obligation  which  the 
grant  of  a  patent  imposes  on  the  patentee,  the  obligation  to  satisfy 
the  Court,  when  the  matter  is  raised  in  issue,  that  his  publication 
is  of  such   a  nature  that  any  ordinary  skilled  workman  can, 
from  the  description  in  the  specification,  construct  the  machine. 
The  reason  of  that  obligation  appears  at  once  if  we  examine  for 
a  moment  the  history  of  this  branch  of  the  law.      Originally,  as 
pointed  out  in  Hindmarch  on  Patents,  at  p.  161,  no  specifica- 
tion  was   required  except  in   compliance  with   the    provisions 
of  the  grant  of  the  patent  itself.     He  says : — "  The  specification 
or  description  of  a  patent  invention,  by  instrument  enrolled  in 
Chancery,  is  not  however  required  either  by  the  Common  Law  or 
by  the  Statute  of  Monopolies,  as  has  frequently  been  supposed,  but 
only  by  the  condition  or  proviso  which  is  contained  in  the  patent 
itself.     The  form  of  this  condition  in  patents  invariably  provides 
that  if  the  patentee  shall  not  particularly  describe  and  ascertain 
the  nature  of  hie  invention,  and  in  what  manner  it  is  to  he 
perfoTTned  by   an   instrument  in    writing  under  his  hand  and 
seal,  and   cause  the  same  to  be  enrolled   in  Chancerj'-   within 
the   time   named   (four   or   six  months)   after  the   date  of  the 
patent,   then   the  patent  and   the  privilege  granted  by   it  are 
to  cease  and  become  void."     That  obligation  w€ts  imposed  after- 
wards by  Statute,  viz.,  an  obligation  to  file  a  specification,  in 
England,  under  the  Patents  Act  1852,  and  in  Victoria,  under  the 
Patents  Act  1890  under  which  this  patent  w€ts  granted,  sec.  8  (4), 
of  which  provides: — "A  complete  specification  whether  left  on 
apphcation  or  subsequently  must  be  in  the  form  in  the  Second 
Schedule  hereto  and   shall  particularly  describe  and  ascertain 
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H.  C.  OF  A.   the   nature  of  the  invention  and  in  what  manner  it  is  to  be 

^^^       performed  and  must  be  accompanied  by  drawings  if  required. 

N.  GuTH-     Provided  that  a  reference  to  the  drawings  accompanying  the 

*^^*     ^'   provisional  specification  shall   be  a  sufficient  compliance  with 

WiLFLBY  Orb  such   requirement."      The  requirement  of    the  Statute   is  that 

CONCENTBA-  7  .  , 

TOB  SvNDi-    the  specification  shall  particularly  describe  in  what  manner  the 

CATK  IjTD 

*    invention  is  to  be  performed.    Therefore,  it  is  plain  that,  if  the 

O'Connor  J.  question  here  were  merely  the  sufficiency  of  the  specification,  it 
would  be  open  to  the  Court  to  call  evidence  as  to  whether  it  was 
practicable  for  a  workman  of  ordinary  skill  to  construct  the 
invention  from  that  specification  ;  and  if  the  specification  did  not 
substantially  supply  every  detail,  the  patent  would  be  bad.  But 
when  we  come  to  deal  with  the  other  question — the  question  of 
the  prior  publication — the  issue  to  be  tried  is  quite  a  different 
one.  Where  the  alleged  prior  publication  is  in  the  form  of  a 
document  the  only  duty  which  the  Judge  has  to  perform  is  the 
construction  of  the  document  according  to  that  requirement 
When  he  has  before  him  all  the  evidence  necessary,  if  any  such 
evidence  is  required,  to  explain  technical  terms  and  the  working 
of  mechanical  appliances,  or  the  operation  of  chemical  processes 
to  enable  him  to  construe  the  document,  it  is  his  duty  to  construe 
it  according  to  his  own  view  of  its  meaning.  After  that  he  has 
to  consider  whether  in  the  existing  state  of  knowledge  the  docu- 
ment is  sufficient  to  convey  to  men  of  science  and  employers  of 
labour  information  which  will  enable  them,  without  any  exercise 
of  inventive  ingenuity,  to  understand  his  invention,  and  to  give 
a  workman  the  necessary  directions  for  its  construction.  Now, 
if  we  apply  these  rules  of  law  to  the  matter  under  consideration, 
the  first  inquiry  is — In  what  respects  was  the  Judge  entitled  to 
be  guided  by  the  evidence  which  was  given  ?  He  was  entitled  to 
be  guided  by  evidence  to  explain  the  terms  of  art,  and  to  descrihe 
the  results  of  processes.  He  was  also  entitled  to  be  guided  by 
evidence  as  to  the  identity  of  subject  matter,  that  is  to  say,  whether 
the  machine  or  the  process  described  in  the  prior  publication  was 
the  same^as  the  machine  or  the  process  described  in  the  plaintiffs' 
invention.  When  he  had  all  that  material  before  him,  and  when 
he  had  before  him  the  knowledge  which  was  then  in  existence 
regarding  the  subject  matter  of  the  invention,  then  he  was  bound 
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to  construe  the  specification  as  he  would  construe  any  other  docu-  H-  ^*  ®'  ^' 

ment.      The  evidence  is  perfectly  plain  as  to  what  the  existing       ^ ^ 

knowledge   was.     [His  Honor  having  dealt  in  detail  with  the     n.  guth- 
meaning  of  the  document,  continued.]  bid«b    td. 

lam  of  opinion,  from  reading  this  document,  that,  with  the  W'^^l^y  Ore 

^  ^  ^  CONCBNTRA- 

material  which  the  Judge  must  be  taken  to  have  obtained  from    tor  Syndi- 

the  evidence  in  regard  to  the  condition  of  knowledge  in  these       

matters  when  the  alleged  anticipation  was  published,  and  having  o'Connor  j. 
regard  to  the  rule  laid  down  by  Lord  Watson  in  the  case  to 
which  I  have  referred,  his  Honor  ought  to  have  come  to  the  con- 
clusion that  the  publication  was  a  publication  of  what  was 
substantially  the  invention  of  the  plaintiffs,  the  infringement  of 
which  is  the  subject  matter  of  the  action.  For  these  reasons  I 
think  the  verdict  is  not  according  to  the  evidence,  and  that 
judgment  should  be  entered  for  the  respondents. 

Appeal  aUowed,  Judgment  appealed  from  dis- 
charged,  Judgmxent  foi*  the  appellants  with 
costs,  except  so  far  as  the  costs  were  increased  by 
the  issue  of  infringeifnent  Respondents  to  liave 
their  costs  of  that  issue  to  be  set  off  against  appel- 
lant's costs.  Respondents  to  pay  costs  of  appeal, 

Note. — The  form  of  the  order  as  to  costs  was  mentioned  on  a 
subsequent  day,  and  it  was  finally  drawn  up  as  follows : — 

Judgment  for  the  defendant  in  the  action  with  costs 
to  be  taxed  including  all  costs  of  discovery  ex- 
cept so  far  as  the  defendant's  costs  may  have 
been  increased  by  such  of  the  issues  raised  by 
the  plaintiff's  particulars  of  breaclies  as  were 
specifically  stated  by  ttie  Judge  of  the  Supreme 
Court  when  delivering  judgment  to  Iiave  been 
found  in  its  favour  but  subject  to  the  deduction 
oieoct  hereinafter  directed  that  is  to  say  that  the 
plaintiff's  costs  of  such  last  named  issues  be 
taxed  and  deducted  froTa  the  defendant's  costs 
taxed  as  aforesaid. 

Solicitors,  for  appellants,  Blake  &  Riggall,  Melbourne. 
Solicitors,  for  respondents,  Waters  &  Crespin,  Melbourne. 

B.  L. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Probate  Dvly — Payment  of*  *  too  little  duty'* — Asset  not  included  in  atalemmt^ 
duty — Claim  by  Grown  for  additional  duty — Certificate  of  Motster — lieamiwf^ 
**Jinal  and  conclusive  and  subject  to  no  appeal " — '*  Final  bcUance  " — Ntttt^ 
for  frtnh  statement — AdministrcUion  arid  Probate  Act  1890  ( Viet.)  {Xo.  100% 
sees.  97,  98,  99,  100,  105,  106,  lOS— Liability  of  Crown  to  poy  rosis—Crvn 
Remedies  and  Liability  Act  1890  {Vict,)  {No,  1080),  Part  /.,  sec.  18. 

Where  the  Crown  alleges  that  too  little  duty  haa  been  paid  in  respect  a( 
the  estate  of  a  deceased  person  and  seeks  to  obtain  farther  payment  of  diif ; 
under  sec.  105  of  the  Administration  and  Probate  Act  1890  (Vict.)»  it  moit  te; 
ascertained  how  much  duty  ought  to  have  been  paid,  and,  as  by  sec  100  di0 
duty  payable  can  only  be  calculated  upon  the  final  balance  appearing  on  tb 
statement  of  the  executor  or  administrator,  there  roust  be  a  fresh  statement 
made  by  the  executor  or  administrator. 

In  making  such  fresh  statement  the  executor  or  administrator  most  lUlt 
the  assets  and  debts  of  the  testator  or  intestate  as,  according  to  his  knowisSp 
when  making  such  fresh  statement,  they  existed  at  the  death  of  the  testator 
or  intestate,  and  therefore  he  may  insert  debts  which  were  by  nnistake  ooiittaJ 
from,  or  omit  assets  which  were  by  mistake  included  in,  the  original  sti 
upon  the  basis  of  which  duty  was  paid. 

Qiiarre,  to  what  extent  the  executor  or  administrator  will  be  bound  by 
valuations  of  the  items  of  assets  appearing  in  such  original  stateoMot 
certified  by  the  Master. 

The  provision  in  sec.  108  of  the  AdministrcUion  and  ProbcUt  Act  1890  M 
the  certificate  of  the  Master  to  the  statements  of  the  executor  or  admini 
shall  be  ** final  and  conclusive  and  subject  to  no  appeal"  has  reference 
proceedings  to  enforce  payment  of  the  duty  payable  on  the  basis  of  tbortj 
statements. 
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Subsequently  to  the  payment  of  duty  in  respect  of  the  estate  of  an  intestate    H.  C.  of  A. 
it  was  discovered  that  he  was  entitled  to  a  sum  of  money,  which  was  thereafter         1906. 
paid  to  the  administratrix.     The  Crown  thereupon  demanded  payment  of  a  • 

sum  representing  the  difference  between  the  amount  of  duty  which  had  been      Affleck 
paid,  and  the  amount  which  would  have  been  payable  if  the  sum  so  subsequently    Xhe  Kino. 

paid  to  the  executrix  had  been  added  to  the  final  balance  in  respect  of  which         

duty  had  been  paid,  and  on  refusal  by  the  administratrix  to  pay  such  sam, 
the  Crown  sought  by  information  to  recover  it.  The  defendant  set  up  by  way 
of  defence  that  the  duty  actually  paid  was  larger  than  that  payable  in 
respect  of  the  actual  value  of  the  estate  by  reason  of  the  omission  of  debts 
and  over- valuation  of  assets  in  the  original  statement. 

Hddj  reversing  the  decision  of  the  Supreme  Court,  {The  King  v.  Affleck^ 
(1905)  V.L.R.,  130 ;  26  A.L.T.,  148),  that  she  was  entitled  to  do  so. 

ffeldj  also,  that  no  cause  of  action  was  disclosed  by  the  information. 

In  actions  brought  by  the  Crown  under  Part  I.  of  the  Grmon  Remedies  and 
Liability  Act  1890  costs  may  be  given  agamst  as  well  as  to  the  Crown. 

Appeal  from  the  Supreme  Court  of  Victoria. 

An  information  by  the  Crown  against  Frances  Mary  Affleck, 
administratrix  of  the  estate  of  James  Phillip  Macpherson,  deceased, 
was  as  follows : — 

"I.  On  23rd  August  1891,  James  Phillip  Macpherson  died 
intestate,  being  at  the  time  of  his  death  resident  and  domiciled 
in  Victoria,  and  administration  of  hie  estate  was,  on  17  th  Septem- 
ber 1891,  granted  by  the  Supreme  Court  of  Victoria  to  the 
defendant,  Frances  Mary  Affleck  (formerly  Macpherson),  his 
widow. 

"  2.  Under  and  pursuant  to  the  Administration  and  Probate 
Act  1890,  the  defendant  filed  in  the  office  of  Probate  a  statement 
for  duty  and  an  affidavit  verifying  the  same,  and  a  certificate  was 
duly  issued  by  the  proper  officer  certifying  that  the  value  of  the 
estate  of  the  intestate  for  the  purposes  of  duty  was  £29,732 
158.  7d.,  and  the  sum  of  £1,114  18a  lOd.  was  due  to  the  Crown 
for  duty  thereon,  which  last-mentioned  sum  was  duly  paid  by 
the  defendant  on  6th  May  1892,  and  letters  of  administration  to 
the  said  estate  were  duly  sealed  and  issued  to  the  defendant  after 
such  payment. 

"  3.  Before  and  at  the  time  of  his  death  the  intestate,  and  since 
his  death  the  defendant  as  such  administratrix,  was  entitled  to  a 
valid  legal  claim  against  the  trustees  of  the  estate  of  one  John 
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H.  C.  OF  A.   Macpherson  in  respect  of  one-third  part  of  the  sum  of  £20,000  or 
^_^       thereabouts  due  by  such  trustees  to  the  intestate  and  to  the 
Afflbok     defendant  as  such  administratrix. 
The  KiNR.        "  4-  O^  l^th  May  1902,  under  a  judgment  of  the  Supreme  Court 

in  certain  proceedings  by  the  trustees  of  the  estate  of  the  said  John 

Macpherson,  it  was  adjudged  that  a  sum  of  £5,904  10s.  Id.  was 
due  and  payable  by  such  trustees  in  respect  of  the  claim 
mentioned  in  paragraph  3  hereof  to  the  defendant  as  such 
administratrix,  and  on  9th  August  1902  such  sum  was  paid  by 
them  to  her  in  satisfaction  and  discharge  of  such  claim. 

"5.  Such  claim  was  not  disclosed  by  the  defendant,  as  it 
should  have  been,  either  in  the  said  statement  for  duty  or  in  the 
said  affidavit  verifying  it,  nor  was  any  value  at  any  time  placed 
thereon  in  the  said  certificate. 

"  6.  Since  the  said  payment  of  duty  it  has  been  discovered  that 
too  little  duty  has  been  paid  in  respect  of  the  said  estate  by  the 
defendant,  and  that  no  duty  has  been  paid  to  His  Majesty  in 
respect  of  the  said  sum  of  £5,904  10s.  Id.  although  the  same  has 
been  certified  by  the  proper  officer  to  be  due  and  payable  by  the 
defendant  to  His  Majesty." 

The  defendant  was  also  sued  for  additional  duty  due  to  His 
Majesty  on  the  sum  of  £5,904  10s.  Id.  as  for  money  had  and 
received  by  the  defendant  as  part  of  the  estate  of  the  intestate. 

The  amount  claimed  was  £595  12s.* 

The  defence,  so  far  as  is  material,  denied  paragraph  6  of  tiie 
information,  and  denied  any  indebtedness,  and  continued ; — 

"  5.  In  preparing  the  said  statement  for  duty  the  defendant 
included  as  an  asset  of  the  intestate's  estate  1,588  shares  held  by 
him,  and,  by  an  error  common  to  her  and  the  proper  officer  for 
assessing  duty,  wrongly  stated  such  shares  to  be  of  the  value  of 
£2  each,  such  error  being  caused  by  nominal  quotations  of  £2  per 
share  appearing  in  the  daily  newspapers  shortly  before  the  said 
duty  was  assessed,  when  in  truth  and  in  fact  no  actual  sales  had 
been  made  at  £2  per  share  or  at  all,  and  such  shares  were  unsale* 
able  and  valueless. 

*  During  the  hearing  of  the  appeal  only  then  been  discovered  that  this 
to  the  High  Court  it  was  stated  by  amount  was  incorrect,  and  that  the 
counsel  for  the    Crown  that   it    had        proper  amount  was  £488  13b.  9d. 
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"  6.  In  addition,  there  was  a  liability  of  £8  per  share  on  each  H.  C.  op  a. 
of  the  said  1588  shares,  making  in  all  a  liability  of  £12,704,       ^ 
which  liability  has  in  fact  accrued  by  calls  being  made  since  the     Affleck 
death  of  the  intestate  to  the  full  extent  of  the  said  liability  of    tjj^'J^jjj^ 

£8  per  share,  and  the  amount  of  the  liability  of  the  intestate's       

estate  in  respect  of  the  said  shares  was  omitted  from  the  list  of 
liabilities  deductable  from  the  value  of  his  assets  for  the  purpose 
of  assessing  the  amount  for  duty  payable  in  respect  of  his  estate. 

"7.  At  the  time  of  his  death  the  intestate  was  entitled  to 
certain  real  estate  near  Melbourne,  and  in  preparing  the  said 
statement  the  defendant  set  it  down  as  an  asset  of  the  value  of 
£10,657.  Such  value  proved  to  be  excessive,  as,  after  making 
strenuous  efforts  to  dispose  of  it,  she  was  unable  to  do  so  for  a 
considerable  time,  and  eventually  realized  £2,530  158.  6d.  The 
mistake  in  such  value  was  caused  by  the  fact  that  at  the  intes- 
tate's death  real  estate  in  the  suburbs  of  Melbourne  was  absolutely 
unsaleable,  and  that  owin^r  to  no  sales  of  land  having  been  effected 
in  the  vicinity  for  a  considerable  time  prior  to  the  intestate's 
death,  the  defendant  had  no  materials  to  enable  her  to  estimate 
such  value. 

**  9.  By  reason  of  the  aforesaid  facts  the  defendant  submits  that 
too  little  duty  has  not  been  paid  in  respect  of  the  intestate's 
estate,  and  she  will  contend  that,  if  the  present  claim  by  His 
Majesty  is  sustainable,  the  true  value  of  the  intestate's  estate  at 
the  time  of  his  death,  as  now  appearing  after  deducting  the 
amount  of  his  liabilities  and  debts  as  now  ascertained,  ought  to  be 
settled  irrespective  of  the  said  statement  for  duty  and  the  afore- 
said  errors  and  omissions,  and  she  says  that  on  such  basis  the 
balance  for  duty  of  the  said  estate  will  not  amount  to  the  sum 
upon  which  duty"  was  in  fact  paid  by  her. 

By  the  reply  it  was  contended  that  the  values  set  upon  the 
assets  at  the  date  of  death  or  the  taking  out  of  administration, 
and  upon  which  duty  was  paid,  were  in  no  way  affected  by  error 
or  mistake  at  the  time,  or  by  any  fall  in  values  since ;  and  that 
caUs  made  since  the  death  of  the  intestate  in  respect  of  uncalled 
liability  on  the  shares  held  by  him  at  his  death  could  not  be 
deducted  from  the  value  of  the  assets  at  the  time  of  death. 

At  the  trial  before  Hodges  J.  the  evidence  substantially  estab- 
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^^'       the  purposes  of  this  report  the  nature  of  the  evidence  iat 
Affleck     defendant  sufficiently  appears  in  the  defence  set  out  above. 

Thk  Kino.        Judgment  was  given  for  the  Crown  for  £595  12s.  with 

and  that  judgment  was,  on  appeal  to  the  Full  Court, 

The  King  v.  Ajffleck  (1). 

The  defendant  now  appealed  to  the  High  Courtt 

Isaacs  A.G.  (with  him  Hayes),  for  the  appellant.  The 
ministration  and  Probate  Act  1890  imposes  a  duty  on  the  n 
of  the  estate  of  a  deceased  person  as  found  by  the  final 
certified  by  the  Master  in  Equity.  If  there  is  power  to  dii 
that  final  balance,  fairness  and  justice  require  that  the  wl 
matter  should  be  re-opened.  The  statement  made  by  the  ex( 
or  administrator  is  not  a  mere  statement  of  values,  but  is  a  st 
ment  also  of  what  property  the  estate  comprises,  and  when 
Act  says  that  the  statement  is  to  be  final  and  conclusive,  there] 
no  more  reason  for  saying  that  the  conclusiveness  should  ref( 
the  values  than  to  the  property.  Sec.  105  reasonably  bears 
meaning  that  a  further  payment  of  duty  is  to  be  made  if, 
the  final  balance  as  it  is,  too  little  duty  has  been  paid.  That  is] 
say  the  section  applies  if,  for  example,  there  has  been  an  eiTor| 
calculating  the  amount,  or  if,  under  the  erroneous  belief  thai 
deceased's  property  was  divisible  among  his  wife  and  chik 
duty  has  been  paid  at  a  lower  rate  than  ought  to  have  been 
If  that  section  has  a  wider  meaning,  the  only  way  to  tell  whei 
too  little  duty  has  been  paid  is  to  have  a  proper  statement  and] 
proper  final  balance.  The  decision  in  R.  v.  Smith  (2),  which 
Full  Court  followed  in  this  case,  is  confused,  but  it  decided, 
trary  to  what  the  Full  Court  has  now  decided,  that  the  vali 
may  be  re-opened.  According  to  the  respondent  s  view  sec.  K 
must  beja  code  in  itself,  which  it  obviously  is  not.  The  language 
of  a  taxing  Act  must  be  clear  and  unambiguous  :  Heuxird  v.  T^ 
King  (3).  The  best  that  can  be  said  for  sec.  105  is  that  it  is 
ambiguous,  in  which  case  the  interpretation  most  favourable  to 

(1)  1905  V.L.R.,  130;  26  A.L.T.,  148. 

(2)  9  V.L.R.  (L.),  404;  5  A.L.T.,  124. 

(3)  3C.L.R.,  117. 
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the  subject  should  be  given  to  it :  Partington  v.  Attorney-General  H.  C.  or  A. 
<1);   Ingram  v.  Drinkwater  (2);  Armytage  v.    Wilkinson  (3);       ^^^' 
Cbic  V.  Bahbita  (4);  Pi^ce  v.  Monmouthshire  Caned  and  Railway     afflbck 
Companies  (5);  Oriental  Bank  Corporation  v.  Wright  (6);  Xord 
J.(ivoca^6  V.  Fleming  (7);  Simms  v.  Registrar  of  Probates  (8); 
Attorney-General  v.  JParZ  o/  Selhome  (9). 

Cussen  and  Gtuest,  for  the  respondent.  The  contention  that  the 
Crown  cannot  re-open  the  matter  at  all,  or  cannot  re-open  it  with- 
out a  fresh  statement,  is  not  open.  It  was  not  one  of  the  grounds 
of  appeal  to  the  Full  Court  and  was  not  raised  there.  The  appeal 
to  this  Court  is  a  re-hearing  only  so  far  as  the  grounds  of  appeal 
to  the  Full  Court  are  concerned.  The  Court  will  assume  that  it 
is  desirable  to  bring  about  equality  of  taxation.  That  can  only 
be  done  in  this  case  by  taxing  the  real  value  of  the  estate.  The 
principles  upon  which  this  Act  should  be  construed  were  laid  down 
by  the  Privy  Council  and  the  Full  Court  shortly  after  the  original 
Act  was  passed,  and  they  have  been  acted  upon  ever  since,  and 
the  Act  has  been  re-enacted  using  the  same  language.  Unless 
there  are  strong  reasons  to  the  contrary,  this  Court  should  not 
disregard  those  principles.  Complete  justice  is  done  if  the  parties 
agree  upon  the  values  of  the  different  items  of  the  estate  and 
these  are  fintkl  and  conclusive.  The  duty  is  made  a  debt  of  the 
deceased  and  accrues  eo  instanti  on  his  death,  and  the  estate  is 
liable  to  duty  even  if  no  probate  or  letters  of  administration  are 
taken  out :  Bell  v.  Master  in  Equity  of  the  Supreme  Court  of 
Victoria  (10).  Therefore  the  liability  to  duty  cannot  depend  on 
the  statement  for  duty  or  the  final  balance.  There  is  a  liability 
to  duty  the  amount  of  which  is  ascertainable  in  the  last  resort  by 
the  Court  under  sec.  105.  That  section  combined  with  the  7th 
Schedule  form  a  complete  code.  What  is  to  be  taxed  is  the  total 
value  of  the  estate  after  deducting  the  debts:  Arrnytage  v. 
Wilkinson  (11);  Blackwood  w.  The  Queen  (12). 

The  standard  by  which  it  is  to  be  decided  whether  too  little 

(1)  L.K.  4  H.L.,  100,  at  p.  122.  (7)  (1897)  A.C.,  145  at  p.  152. 

(2)  44  L.J.  P.O.,  83.  (8)  (1900)  A.C.,  323  at  p.  337. 

(3)  3  App.  Cas.,  355  at  p.  370.  (9)  (1902)  1  K.B.,  388  at  p.  400. 

(4)  3  App.  Cas.,  473  at  p.  478.  (10)  2  App.  Cas.,  560  at  p.  564. 

(5)  4  App.  Cas.,  197  at  p.  202.  (11)  3  App.  Cas.,  365  at  p.  .365. 

(6)  5  App.  Cas.,  842  at  p.  856.  (12)  8  App.  Cas.,  82  at  p.  89. 
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^  and  that  assumes  a  proper  statement.     The  legislature  mu^ 

Affleck     taken  in  sec.  105  to  contemplate  the  case  of  a  misstatemoit 

Thb  Ki        ^^^  assets,  and  not  merely  an  arithmetical  blunder.     What 

assets  consist  of  Ls  a  matter  about  which  the  Master  in  Eq 

can  know  least.     "  Too  little  duty  "  is  the  antithesis  of  "  too  m 
duty,"  and  sec.   106,  which  provides  for  the  latter  case, 
undoubtedly  to  an  omission  from  the  statement     The  liability 
the  shares  was  not  a  debt  of  the  testator's  at  the  time  of 
death,  and  such  debts  alone  are  within  sec.  106 :    Whittaker 
Kershaw  (1) ;  The  Master  in  Equity  of  Supreine  Court  of  V 
toria  V.  Pearson  (2)  ;  In  re  Pearson  (3).    R.  v.  Smith  (4),  is 
an  authority  at  large  on  this  case,  but  only  for  the  proposi 
that  the  certificate  of  the  Master  is  not  final  as  against  the  Cro 
The  use  of  the  word  "  discovered  "  in  sec.  105  points  to  some 
omitted  from  the  statement  rather  than  to  an  arithmetical  blnndee 
Assuming  another  statement   to   be   necessary  before    the 
accrues,  if  the  administratrix  were  to  die  or  be  removed,  t 
statement  would  have  to  be  made  by  someone  else,    and 
administratrix  or  her  estate  would  be  bound  by  it. 

[Griffith  C.J.  referred  to  Coleman  v.  Mellei*sh  (5) ;  BuH^- 
and  Merthyr  Dare  Steam  Collieries  v.  Pmitypridd  Waiervxftlm 
Co,  (6) ;  Potts  V.  Smith  (7),  as  to  re-opening  settled  accounts.] 

Ls(ta€s  A..G.  in  reply  referred  to  Attoimey-General  v.  Smith  (h); 
K  V.  Hwnt  (9);  Barker  v.  Edger  (10). 

Cur.  iidv.  tmll 

Griffith  C.J.  This  is  an  action  brought  by  the  Crown  again.4 
the  appellant  to  recover  the  amount  of  duty  said  to  have  bea 
short  paid  in  respect  of  the  estate  of  one  James  Phillip  Macpherson 
who  died  in  the  year  1891.  The  question  arises  under  the  Admin- 
istration and  Probate  Act  1890  which  imposes  a  duty  payable  in 
respect  of  all  property  in  Victoria  of  a  deceased  person  upon  his 

(1)  45  Ch,  D.,  320.  (6)  (190.3)  A.C.,  426. 

(2)  (1897)  A.C.,  214.  (7)  L.R.  8  Eq.,  683. 

(3)  20  V.L.R.,  484  ;  16  A.L.T.,  115.  (8)  (1893)  1  Q.B.,  239. 

(4)  9  V.L.R.  (L.),  404  ;  5  A.L.T.,  124.  (9)  6  El.  &  Bl..  408. 

(5)  2  Mac.  &  G.,  309.  (10)  (1898)  A.C.,  748. 
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death.      In  one  view,  as  has  been  pointed  out  in  previous  cases,   H-  C.  of  a. 

1006 

the  duty  is  a  probate  duty,  and   in   another  view  it  may  be       ^ '^ 

regarded  as  a  succession  duty.  It  is  immaterial  in  the  present  afflkck 
case  from  which  point  it  is  regarded.  The  scheme  of  the  Act  for  ^hk  KLino 
the  purpose  of  collecting  the  duty  is  that,  as  soon  as  the  title  of 
the  executor  or  administrator  has  been  determined  by  the  proper 
officer,  and  the  instrument  of  grant  is  ready  to  be  issued,  the 
executor  or  administrator  is  to  file  a  statement  of  the  personal 
estate  of  the  deceased  the  right  to  which  vests  in  such  executor 
or  administrator  by  the  grant  of  probate  or  letters  of  administra- 
tion, and  also  of  the  landed  estate  in  Victoria  of  the  deceased  at 
the  time  of  his  death.  That  statement  is  to  include,  not  only  par- 
ticulars of  the  assets  of  the  deceased,  and  of  their  values,  but  also 
a  statement  of  his  debts.  The  statement  with  the  accompanying 
particulars  is  then  examined  by  the  Master  in  Equity.  He  may 
object  to  the  value  put  upon  any  item,  and  if  he  does  so,  provision 
is  made  for  ascertaining  the  correct  value.  In  some  cases  the  matter 
may  be  referred  to  a  jury  to  determine  the  value,  and  their  deter- 
mination fixes  the  value.  In  the  event  of  a  question  of  law  arising 
as  to  the  statement,  a  case  may  be  stated  for  the  opinion  of  the 
Supreme  Court.  The  amount  of  duty  depends  upon  the  aggregate 
net  value  of  the  estate  after  deducting  the  amount  of  the  debts. 
The  duty  is  a  progressive  one,  and  the  amount  upon  which  duty 
is  to  be  paid  is  to  be  ascertained  by  the  result  of  an  examination 
of  the  statement  by  the  Master. 

The  section  imposing  the  duty  is  sec.  100,  which  provides  that, 
with  certain  exceptions  not  material  to  this  case,  there  shall  be 
paid  duty  ''  calculated  as  to  its  rate  at  the  percentage  fixed  in  the 
Seventh  Schedule  to  this  Act  for  an  estate  of  the  value  (after 
deducting  all  debts)  of  the  final  balance  appearing  upon  such 
person's  statement,"  with  certain  deductions  in  certain  cases. 
"  Final  balance  "  is  defined  by  sec.  93  as  "  the  balance  appearing 
upon  any  statement  certified  by  the  Master  or  the  officer,"  that 
is,  the  proper  officer  in  the  Master's  office.  Sec.  100  is  the  only 
section  which  contains  an  explicit  imposition  of  duty,  or  any 
direction  as  to  the  basis  upon  which  it  is  to  be  calculated.  Sec. 
102  declares  that  "the  duty  payable  under  this  Part  of  this 
Act  shall  be  deemed   to  be  a  debt  of  the  testator  or  intestate 
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trator  out  of  the  personal  estate  of  the  testator  or  intestate 
payment  of  the  testamentary  and   funeral  expenses  in  p 
to  all  debts  of  the  testator  or  intestate,  and  if  the  personal 
be  insufficient  to  pay  such  duty,  the  executor  or  adminis 
shall  satisfy   the  same  out  of  the   real   estate."      Sec   10c3 
vides   that   the  duty  may  be  made  to  fall  upon  the  di 
beneficiaries  according  to  the  benefits  they  obtain.      Sec  104 
vides  that  the  instrument  of  probate  or  letters  of  adininis 
is  not  to  issue  from  the  office  until  the  duty  payable  has 
paid,  and  the  fact  that  the  duty  has  been  paid  is  to  be  oertifi 
the   instrument;  otherwise   it   cannot  be  admitted  in  evi 
Then  comes  sec.  105  upon  which  the  question  arises  in  this 
It  is  as  follows : — "  If  after  any  duty  has  been  paid  under 
Part  of  this  Act  it  shall  be  discovered  that  too  little  dut/v  has 
paid  the  person  by  whom  such  duty  might  have  been  paid 
pay  the  additional  duty  to  the  Master,  and  the  amount  so  pav 
shall  be  a  debt  of  such  person  to  Her  Majesty."     Under  sec.  h 
the  duty  payable  is  to  be  deemed  to  be  a  debt  of  the  testator 
intestate  to  Her  Majesty,  while  under  sec.  105  the  amount 
able  for  additional  duty  is  to  be  a  debt  of  "  the  person  by  v 
such  duty  might  h&ve  been  paid  "  (whatever  that  may  mean). 
Her  Majesty.     Sec.  106  provides  for  a  refund  of  duty  when 
much  duty  has  been  paid  in  consequence  of  debts  of  the  d 
being  discovered  which  were  not  included  in  the  statement 
right  is  given  subject  to  the  proviso  that  the  Master  is  to 
satisfied   that   such  debts  exist.      Sec.   108  provides  that  ' 
statements  required  to  be  made  under  this  Part  of  this  Act  shaBJ 
contain  such  particulars  of  property  and  of  debts  and  liabilities] 
and  be  in  such  form  and  be  verified  in  such  manner  and  bv  dn, 
oaths  of  such  persons  as  the  rules  may  prescribe  and  any  state- 
ment may  be  altered  or  varied  with  the  permission  of  the  Master 
or  as  he  may  direct,  and  when  finally  approved  by  him  shall  be 
certified  by  his  signature  or  that  of  the  ofiicer,  and  the  certifeatt 
of  the  Master  or  of  the  officer  shall  be  final  and  conclusive  ani 
subject  to  no  appeal."     There  is  only  one  other  section  to  which 
I   need  refer,  and  that  is  sec.  98,  which  provides  that  "if  «y 
executor  or  administrator  shall  fail  to  file  a  statement  as  reqmK<i 
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le  last  preceding  section  of  this  Act,  the  Court  may  on  the  R-  CJ.  of  a. 

nation  of  the  Master    .     .     ,     order  that  such  executor  or 

listrator  do  file  such  statement." 

the  present  case,  as  I  have  said,  the  deceased  died  in  1891. 

.tement  giving  particulars  of  his  estate  was  filed,  and  upon 

statement  the  Master  made  his  certificate  of  the  final  balance, 

lie  duty  payable  upon  that  basis  was  paid  in  1892.     Sub- 

mtly  in  1902  it  was  discovered  that  deceased  had  a  claim 

ist  €iomeone  else  which  turned  out  to  be  of  the  value  of 

X).     That  debt  was  recovered  by  the  administratrix,  but  it 

Dot  been  included  in  the  original  statement.     On  that  state 

lets  the    Crown  claimed  to  add  the  amount  of  that  debt, 

}h  was  receiv^ed  by  the  administratrix  in  1902,  to  the  net  value 

be  estate  as  certified  by  the  Master  in  1892.     That  addition 

g  made,  it  was  claimed  that  too  little  duty  had  been  paid,  and 

action  was  brought  for  the  extra  amount  of  duty,  which,  it 

claimed,  depended  upon  the  mere  arithmetical  calculation. 

defendant  objects,  first  of  all,  that  the  final  balance  appears  by 

certificate, and  that  the  certificate  as  to  the  final  balance  is,  in  the 

ds  of  sea  108, "  final  and  conclusive  and  subject  to  no  appeal." 

wadly,  the  defendant  contends  that,  if  that  is  not  so,  and  if  the 

ificate  can  be  re-opened,  the  matter  is  at  large,  and  the  question 

Aether  too  little  duty  has  been  paid.     To  answer  that  question 

defendant  contends  that  you  must  ascertain  what  duty  ought 

bave  been  paid,  and  that  you  must  ascertain  it  according  to 

I  evidence  available  at  the  time  when  the  inquiry  is  made.     She 

^  says  that,  if  an  inquiry  is  made  upon  that  basis,  it  will 

p^r  that,  so  far  from  too  little  duty  having  been  paid,  too 

ich  has  been  paid,  because  the  real  value  of  the  property  of  the 

^^^sed  was  considerably  less  than  that  appearing  in  the  original 

rtement    The  learned  Judges  of  the  Supreme  Court  did  not 

teptthat  view,  and  gave  judgment  for  the  Crown  for  the  amount 

ttmed  (1).    From  that  judgment  this  appeal  is  now  brought. 

The  diflSculty   has  arisen,  as   it   often   arises,   from   isolated 

^visions  of  one  scheme  of  taxation  in  force  in  England  being 

*^uced  into  another  scheme  derived  from  an  entirely  different 

^^*^^    Sec  105  comes  from  a  very  early  Act  of  Geo.  III.  which 

(1)  (1905),  V.L.R.,  130;  26  A.L.T.,  148. 
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H.  C.  OF  A.  contained  a  scheme  of  taxation  that  has  since  been  abandoned. 
The  scheme  of  taxation  in  the  Act  now  under  consideration  is  to 
ascertain  the  value  of  the  estate  from  the  statement  made  by  the 
executor  or  administrator,  as  is  the  prstctice  in  England ;  but 
sec.  105  makes  the  test  of  liability  to  payment  of  additional  duty 
the  fact  that  too  little  duty  has  been  paid,  and  no  provision  is 
expressly  made  for  the  executor  or  administrator  making  a 
further  statement.  The  English  Statute  55  Geo.  III.  c.  184, 
provided  that  the  executor  or  administrator  should  make  a 
statement  of  the  value  of  the  estate,  and  that  duty  should 
be  paid  on  the  value  so  stated.  It  was  provided  by  sec.  41, 
from  which  it  is  suggested  that  sec.  105  was  borrowed,  that : — 
"  Where  any  person  on  applying  for  the  probate  of  a  will  or 
letters  of  administration  shall  have  estimated  the  estate  and 
effects  of  the  deceased  to  be  of  less  value  than  the  same  shall  have 
afterwards  proved  to  be,  and  shall  in  consequence  have  paid  too 
little  stamp  duty  thereon,  it  shall  be  lawful  for  the  said  Comniis- 
sioners  of  Stamps,  on  delivery  to  them  of  an  affidavit  or  solemn 
affirmation  of  the  value  of  the  estate  and  effects  of  the  deceased," 
that  is  their  true  value  as  afterwards  discovered,  "  to  cause  the 
probate  or  letters  of  administration  to  be  duly  stamped,  on  pay- 
ment of  the  full  duty  which  ought  to  have  been  originally  paid 
thereon  in  respect  of  such  value,"  &c.  By  another  section  it  vras 
provided  that  if  too  little  duty  was  paid  in  consequence  of  a 
mistake  or  misapprehension,  it  should  be  the  duty  of  the  executor 
or  administrator  to  correct  the  mistake  and  pay  the  additional 
duty. 

Sec.  105  taken  from  this  scheme,  is  put  into  the  middle  of  a 
different  scheme,  no  express  provision  being  made  for  the  executor 
or  administrator  making  a  further  statement.  Then  we  are  con- 
fronted by  sec.  108,  which  provides  that  the  statement  of  the 
executor  or  administrator  certified  by  the  Master  is  to  be  final 
and  conclusive  and  subject  to  no  appeal.  There  is  an  apparent 
confiict  between  sees.  105  and  108,  which  it  is  our  first  duty  to 
try  to  reconcile,  because,  if  possible,  some  effect  must  be  given  to 
both.  The  Attorney-General  has  contended  that  sufficient  effect 
is  given  to  sec.  105  by  holding  that  it  merely  applies  to  a  mistake 
in  the  amount  of  duty  actually  paid,  as  computed  upon  the  basis 
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of  the  final  certificate  of  the  Master,  which  depends,  not  only  upon   H.  C.  of  A. 
the  value  of  the  estate,  but  upon  the  relationship  between  the       y^\ 
deceased  and  the  beneficiaries,  which  must  always  be  ascertained     afflkck 
by  extrinsic  evidence.     That  no  doubt  would  give  some  meaning   xhk  Kino 
to  sec.  106.     It  is  suggested  further  that  sec.  105  being  ambiguous, 
and  there  being  an  apparent  inconsistency  between  it  and  sec.  108, 
sec.  105  should  be  limited  in  the  way  I  have  mentioned.     But 
on  consideration  I  do  not  think  this  a  case  of  ambiguity.     There 
are  no  words  in  sec.  105  which  are  in  any  degree  technical,  and 
the  section  is  quite  easy  of  interpretation  according  to  the  ordinary 
rules,  applying  the  ordinary  meaning  to  the  words  as  ordinary 
persons  would  use  them.     The  words  are  "if     .     .     .     too  little 
duty  has  been  paid."     I  can  see  no  reason  for  limiting  the  plain 
meaning  of  these  words.     Full  effect  must  be  given  to  them,  and, 
so  far  as  they  are  inconsistent  with  sec.  108, 1  think  that  section 
must  yield  to  them,  that  is,  such  a  construction  must  if  possible  be 
given  to  sec  108  as  will  not  be  inconsistent  with  sec.  105,  and  I 
think  such  a  construction  can  be  found.     It  will  be  observed  that 
the  words  of  sec.  108  are  "  the  certificate  of  the  Master  or  of  the 
oflScer   shall  be  final  and  conclusive  and  subject  to  no  appeal." 
Now,  if  sec.  105  allows  a  fresh  inquiry  as  to  the  value  of  the  estate, 
that  Ls  not  an  appeal  from  the  certificate.     It  is  a  provision  for 
re-opening  the  certificate,  just  as  when  an  estate  is  being  adminis- 
tered in  Court,  if  the  proper  oflScer  has  made  his  certificate  and  the 
time  for  appealing  from  it  has  passed,  nevertheless  the   Court 
may  in  a  proper  case  allow  a  creditor  or  a  beneficiary  excluded 
by  the  certificate  to  come  in  and  re-open  it.     That  is  in  no  sense 
an  appeal  from  the  certificate.     Another  illustration  is  the  common 
case  under  the  old  practice  where  it  was  competent  for  the  defen- 
dant to  file  a  bill  in  Chancery  to  restrain  a  plaintiflT  from  enforcing 
a  judgment  in  an  action  at  law.     That  was  not  an  appeal  from 
the  judgment,  but  a  claim  that  under  the  circumstances  the  judg- 
ment ceased  to  be  operative  in  equity. 

So  considered,  sec.  108  is  not  inconsistent  with  sec.  105,  and 
the  latter  section,  according  to  its  plain  language,  applies  when- 
ever it  is  discovered  that  too  little  duty  has  been  paid.  The 
certificate  was  good  as  long  as  it  stood.  It  was  the  basis  upon 
which  the  duty  was  calculated  upon  payment  of  which  probate 
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was  taken  by  the  Full  Court  in  Victoria  in  Reg.  v. 
upon  which  the  Full  Court  based  the  judgment  now  under  a 
It  was  suggested  in  that  case  that  a  valuable  portion  of  the 
of  the  intestate  had  been  omitted  from  the  statement  under 
take  of  law.     It  had  been  mentioned  in  the  statement  bat 
not  been  valued,  nor  was  its  value  included  in  the  final 
certified  by  the  Master.     The  question  raised  in  that  ca»> 
whether  the  estate  was  liable  to  pay  the  additional  duty.    It 
a  special  case,  and  that  was  the  only  question  submitted  for 
decision  of  the  Court.     It  was  held  that  that  particular  e^bsU 
was  liable  to  pay  the  additional  duty.     The  question  was  vaj 
fully  argued,  and  an  elaborate  judgment  of  the  Court,  coasisdiifl 
of  Stawell  C.J.  and  WiUiama  and  Hclrayd  JJ.,  on  that  point  w« 
given  by  Holroyd  J,     After  giving  judgment  that  learned  Judgt 
added  some  observations,  in  reference  to  which  we  were  asked 
say  that  they  represent  the  opinion  of  the  Court  that  the  ee 
cate  cannot  be  re-opened.     But  on  consideration  it  will  be  iGwA 
that  the  learned  Judge  expressed  the  contrary  opinion.    Tte 
words  are  these  (2)  : — "  In  the  course  of  the  argument  a  doabt 
was  hinted  whether  any  sum  could  be  recovered  beyond  the 
amount  certified  by  the  proper  officer,  whose  certificate  is  to  be 
final  and  conclusive,  and  subject  to  no  appeal  (sea  16)."   The 
learned  Judge  was  merely  stating  the  argument  as  to  sec  16 
(sec.  108  of  the  present  Act)  adding  an  expression  of  dissent  and 
not  of  assent.     He  went  on  to  point  out  that  the  certificate  ''is 
not  final  against  the  Crown  as  to  the  amount  of  the  duty,  and 
consequently  cannot  be  final  as  to  the  balance  upon  which  the 
duty  is  calculated,  nor  as  to  the  items  of  which  that  balance  » 
made  up.     Probably  sec.  13  "  (sea  105  of  the  present  Act) "refers 
to  the  discovery  of  facts  showing  that  the  estate  has  been  under- 
valued or  the  debts  over-estimated."    So  that  it  is  quite  in  acconi- 
ance  with  the  opinion  of  that  Court  that  the  certificate  is  a^ 
final  and   may   be   re-opened   imder  some  circumstances.    The 
one  condition   upon   which   it  may   be  re-opened  is  that  it  is 
discovered  that  too  little  duty  has  been  paid.     Now,  in  order  to 
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ascertain  whether  too  little  duty  has  been  paid  it  must  be  ascer 
tained  how  much  ought  to  have  been  paid.  Too  little  duty 
may  have  been  paid,  first,  by  the  omission  of  some  assets  from  avtleck 
the  statement ;  secondly,  by  the  under-valuation  of  some  of  the  ^^^  \ing 
assets ;  thirdly,  by  the  over-statement  of  the  debts ;  fourthly,  by 
miscalculation,  having  regard  to  the  relationship  of  the  benefici- 
aries to  the  deceased,  or  other  extrinsic  facts.  As  to  the  omission 
of  part  of  the  arssets,  R.  v.  Smith  (1)  is  a  direct  authority  that  the 
statement  may  be  re-opened.  As  to  over-valuation  of  the  debts, 
it  would  be  veiy  difficult  to  say  that  would  not  be  a  ground  for 
re-opening  the  statement.  Then,  if  the  question  is  the  over- 
valuation of  items  of  the  estate,  I  can  at  present  see  no  reason 
why  that  may  not  be  re-opened  also  when  the  question  whether 
too  little  duty  has  been  paid  is  properly  raised.  To  give  an 
illusti*ation  (as  to  which  I  express  no  opinion),  suppose  that  one 
of  the  assets  of  the  estate  was  an  estate  pour  autre  vie,  that 
the  tenant  for  life  was  considered  to  have  a  probability  of  life 
of  twenty  years,  that  the  estate  was  valued  and  duty  paid  on 
that  basis,  and  that  the  cestui  que  vie  died  on  the  day  after  the 
final  balance  was  certified.  The  Act  makes  no  provision  for  an 
amount  clearly  overpaid  being  repaid.  In  that  case,  in  one  sense 
duty  would  have  been  paid  on  more  than  the  actual  value,  though 
not  on  more  than  the  estimated  value.  It  is  said  that  on  a  claim 
afterwards  by  the  Crown  that  too  little  duty  had  been  paid  those 
circumstances  could  not  be  taken  into  consideration. 

I  am  of  opinion  that  on  an  application  made  by  the  Crown  on 
the  allegation  that  too  little  duty  has  been  paid  the  certificate 
may  be  disregarded.  But  how  is  it  to  be  ascertained  that  too  little 
duty  has  been  paid?  It  is  contended  for  the  Crown  that  that 
question  may  be  inquired  into  by  a  Court  of  Justice,  that  the  value 
of  the  estate  is  to  be  ascertained  in  the  ordinary  way  by  the  Court, 
with  or  without  a  jury,  but  that  the  final  certificate  is  to  be  taken 
as  a  starting  point,  and  that  all  that  the  Court  can  do  is  to  add  to 
it  any  items  as  to  which  there  has  been  no  determination.  I 
cannot  find  that  in  the  Act.  The  inquiry  is  what  duty  ought  to 
have  been  paid.  The  Crown  is  allowed  to  make  that  inquiry,  and 
for  that  purpose  to  say  that  the  certificate  is  not  to  be  regarded 

(I)  9V.L.R.  (L.),  404. 
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^ ],  the  nature  of  an  appeal.     What  then  is  the  scope  of  the  inquiry? 

Affleck  If  there  were  no  more  than  sec.  105  in  the  Act,  or  if  there  were 

The  Kino  ^^  words  in  distinct  terms  imposing  the  duty  on  the  actual  value 

of  the  estate,  it  misfht  be  the  duty  of  the  Court  to  treat  the  whole 
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matter  as  at  large.  But  a  taxing  Act  must  be  construed  on  the 
principle  that  a  tax  must  be  imposed  in  clear  and  unambiguous 
language.  When  we  look  at  the  Act  to  see  how  this  tax  is 
imposed  and  how  it  is  to  be  calculated,  we  find  that  it  is  imposed 
according  to  the  rate  fixed  by  the  Seventh  Schedule  upon  the 
amount  of  the  final  balance.  I  cannot  find  in  the  Act  any  obliga- 
tion  to  pay  duty  other  than  duty  calculated  in  that  way.  It  is 
said  that  sec.  102  provides  that  the  duty  payable  under  the  Act 
is  to  be  deemed  to  be  a  debt  of  the  testator  or  intestate  to  Her 
Majesty,  but  that  is  a  debt  calculated  in  the  way  I  have  just 
mentioned.  By  sec.  105  the  amount  payable,  where  too  little 
duty  has  been  paid,  is  to  be  a  debt  of  the  person  by  whom  the 
duty  might  have  been  paid  to  the  Crown.  Why  should  not 
that  debt  also  be  calculated  in  the  same  way?  I  think  it  is 
impossible,  applying  the  ordinary  rules  of  construction  which 
govern  taxing  Acts,  to  say  whether  too  little  duty  has  been  paid 
until  it  has  been  ascertained  in  the  way  prescribed  by  the  Act 
what  duty  ought  to  have  been  paid. 

That  would  be  sufficient  to  decide  this  case,  because  the  amount 
that  ought  to  have  been  paid  has  never  been  so  ascertained. 
It  might  be  necessary  to  reject  this  construction  if  it  were 
absolutely  inconsistent  with  any  other  provisions  of  the  Act,  but 
there  are  provisions  which  enable  full  effect  to  be  given  to  this 
construction.  For  under  sec.  98  anyone  may  be  ordered  to  file 
a  statement.  That  may  be  read  as  requiring  him  to  file  a  true 
statement,  and  if  it  appears  from  any  source  that  a  true  statement 
has  not  been  filed,  he  may  be  ordered  to  file  a  further  statement 
If  the  section  is  not  so  read,  the  obligation  to  file  a  further  statement 
must  be  taken  as  a  necessary  incident  of  the  obligation  to  disclose 
the  value  of  the  estate.  As  the  statement  made  under  sec.  100  is 
the  basis  of  the  taxation,  and  as  the  amount  of  the  tax  can  only  be 
arrived  at  by  ascertaining  the  final  balance  as  appearing  from  the 
statement,  there  must  be  some  means  of  obtaining  the  statement. 
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In  the  present  case  no  such  statement  has  been  made.     It  is  true 

1906. 
that  after  the  lapse  of  eleven  years  the  Master  took  upon  himself       ,«^— / 

to  add  to  the  original  statement  certified  by  him  a  note  that  too     Affleck 
little  duty  had  been  paid.     But  the  Act  contains  no  power  for  the  xhb  Kino. 
Master  to  aJter  the  obligation  of  the  subject  in  that  summary  way.       .*""  ^ 

For  these  reasons  I  think  that  there  is  no  foundation  for  this 
action.  Whether  too  little  duty  hfiis  been  paid  or  not  is  a  matter 
which  has  not  been  ascertained,  and  it  can  only  be  ascertained,  in 
the  way  prescribed  by  law.  'But  it  is  said  that  that  is  not  the 
substantial  question  which  is  desired  to  be  determined.  That 
question  is  how  far,  if  the  certificate  is  re-opened,  the  truth  may 
be  inquired  into.  I  see  nothing  in  the  Act  to  prevent  the  whole 
truth   from   being  inquired   into.      We  are   asked  to  read  sec. 

105  aa  if  it  ran: — "If it  shall  be  discovered  that 

some  part  of  the  estate  has  been  omitted  from  the  statement  or 
that  the  debts  have  been  over-estimated,"  &c.  Those  are  not  the 
words  of  the  section,  but  we  are  asked  to  read  it  as  if  they 
were,  rather  than  such  words  as  "  if  the  estate  has  been  under- 
valued." I  cannot  see  why  the  Crown  is  not  entitled  to  allege 
that  too  little  duty  has  been  paid  by  reason  of  an  under- 
vtvluation  of  the  estate,  and  claim  further  duty.  If  so,  the  other 
party  should  be  entitled  to  a  corresponding  right  to  allege  that 
the  estate  has  been  in  part  over-valued,  and  therefore  to  claim 
that  he  should  pay  less  duty  in  respect  of  the  items  over-valued 
if  the  Crown  claims  to  go  behind  the  certificate. 

In  my  judgment  the  question  whether  the  certificate  may  be  re- 
opened falls  exactly  within  the  principle  of  re-opening  a  settled 
account.     That  principle  is  stated  by  Lord  Cottenhavi  LC.  in  Cole- 
man v.  MeUersh  (1).     His  Lordship  said: — "A  settled  account, 
otherwise  unimpeachable,  in  which  an  error  is  proved  to  exist,  may 
be  subjected  to  a  decree  to  surcharge  and  falsify,  upon  the  supposi- 
tion that  one  error  having  been  proved  others  may  be  expected  upon 
investigation  to  be  discovered  ;  but  if  the  relative  situation  of  the 
parties,  or  the  manner  in  which  the  settlement  took  place,  or  the 
nature  of  the  error  proved,  show  that  the  alleged  settlement  ought 
not  to  be  considered  as  an  act  binding  upon  the  party  signing,  and 
that  it  would  be  inequitable  for  the  accounting  party  to  take 

(1)2  Mac.  &  G.,  309,  at  p.  314. 
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^^^'        to  surcharge  and  falsify  an  account  which  never  ought  to  hare 

Affleck     been  so  settled,  but  directs  the  taking  of  an  open  account-" 

The  Kino         ^^  ^^®  construction  of  this  Act  I  think   a   similar   prind^ 

should  be  applied.     The  provisions  applicable  to  a  case  where  t» 

little   duty  has  been  paid  are,  in   my   opinion,   intended  to  be 

beneficial  as  well  to  the  subject  as  to  the  Crown.      The  fact  to 

be  inquired  into  is  what  amount  of  duty  ought  to  have  b«i 

paid,  and  it  appears  to  me  that  the  matter  is  at  large.  i 

I  express  that  opinion  in  view  of  the  arguments  which  havti 
been  addressed  to  us,  but  it  is  not  necessary  for  the  pneatfj 
decision  to  decide  that  point.     Indeed,  I  think  it  highly  improb-  j 
able  that  such  a  question  will  ever  come  before  the  Courts  farj 
decision,  because,  if  the  executor  or  administrator  is  called  upon 
to  make  a  fresh  statement,  it  will  be  his  duty  to  make  a  troej 
statement,  fitccording  to  the  knowledge  he  has  when  he  makes  it ! 
The  statement  is  of  the  value  of  the  estate  at  the  time  of  the 
testator's  or  intestate's  death.     If  property  was  omitted  from  tie 
original  statement,  he  must  insert  it  in  the  new  one.     If  debte 
have  been  over  or  under-estimated,  he  must  put  in  the  proper  | 
amount.    If  property  has  been  over- valued,  he  may  at  any  rate  ^ 
seek  to  correct  the  valuation.     How  far  he  will  be  bound  by  the 
inquiries  made  and  the  decision  come  to  by  the  Master  when  the 
original  certificate  was  given,  is  a  matter  into  which  it  is  not 
now  necessary  to  decide.     But  it  is  not  to  be  supposed  that  the 
Crown,  which  merely  seeks  to  have  payment  of  the  amount  that 
ought  to  have  been  paid,  would  set  up  a  technical  estoppel,  and 
ask  the  executor  or  administrator  to  pay  more  than  corresponds 
with  the  actual  value  of  the  estate.     When  the  Crown  itself  raises 
the  question,  it  will  be  time  enough  to  consider  how  far  the 
original  valuation  of  the  estate  can  be  reviewed,  and  how  far  the . 
Crown  can  insist  on  a  certificate  given  under  a  mistake  of  both 
parties. 

For  the  reasons  I  have  given  I  am  of  opinion  that  there  is  no 
foundation  for  this  action.  The  statement  of  claim  indeed  dis- 
closes no  cause  of  action.  I  think  that  the  judgment  should  be 
reversed,  and  judgment  given  for  the  defendant.  I  reserve  mj 
judgment  as  to  costs. 
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O'Connor  J.     I  also  am  of  the  same  opinion.     The  decision  of     afflbck 
the  Supreme  Court  practically  narrows  down  the  issue  under   xheIking. 

sec.  105  to  an  inquiry  whether  property  liable  to  duty  has  been       

omitted  from  the  original  statement  as  certified.  It  must  also  be 
taken  as  laying  it  down  as  law  that  where  a  claim  is  made  to 
extra  duty  under  sec.  105,  that  claim  may  be  substantiated 
without  going  through  the  process  of  a  statement  by  the  executor 
or  administrator  certified  by  the  Master  as  is  required  in  the 
case  of  the  original  claim  for  duty.  In  reference  to  both  these 
matters  it  appears  to  me  the  decision  of  the  Full  Court  confirm- 
ing the  decision  of  Hodges  J.  cannot  be  supported. 

The  meaning  of  the  words  "  final  and  conclusive  and  subject 
to  no  appeal"  in  sec.  108  becomes  apparent  if  one  looks  at  the 
scheme  of  taxation  under  this  Act.  Although  there  are 
numerous  sections  which  use  such  expressions  as  "the  duty 
payable  under  this  Part  of  this  Act "  and  "  the  duty  chargeable 
under  this  Part  of  this  Act,"  there  is  no  section  which  directly 
imposes  duty  except  sec.  100.  Before  a  debt  can  become  due  in 
respect  of  the  duty  there  must  be  an  ascertainment  of  the  amount 
of  the  duty,  and  that  depends  upon  two  factors,  first,. upon  the 
rate  of  the  duty,  and,  secondly,  upon  the  value  of  the  estate. 
The  estate  is,  from  its  nature,  represented  by  two  sides  of  an 
account,  and  until  there  is  some  way  by  which  the  balance  is  to 
be  settled,  the  value  of  the  estate  for  duty  cannot  be  ascertained. 
Therefore,  to  fix  the  sum  upon  which  duty  is  payable,  sec.  100 
enacts  that  the  duty  shall  be  payable  upon  the  final  balance 
appearing  on  the  statement  of  the  executor  or  administrator.  In 
order  to  get  that  final  balance  elaborate  machinery  is  provided. 
The  executor  or  administrator  is  called  upon  to  make  a  statement 
of  the  real  property,  of  the  personal  property,  and  of  the  debts  of 
the  deceased.  That  statement  is  made  under  a  severe  sanction, 
and,  under  sec.  109,  if  a  false  statement,  or  a  false  alteration  in 
any  statement,  is  made  with  intent  to  evade  payment  of  duty, 
the  person  making  it  is  guilty  of  a  misdemeanour.  The  statement 
is  thus  made  under  this  very  heavy  sanction  imposed  by  law. 
The  statement  having  been  made,  the  executor  or  administrator 
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may  be  called  upon  by  the  Master  to  make  a  further  stateme^ 
and,  if  he  refuses,  there  is  power  in  the  Court  under  sec.  %  to 
order  him  to  make  it  and  to  enforce  obedience  to  the  order.  Tbn 
the  statement  comes  before  the  Master  for  his  consideration,  aai 
it  is  for  him  to  decide  what  is  the  final  balance.  If  a  question « 
to  valuation,  or  a  question  of  law  arises,  it  may  go  to  the  Supren 
Court,  and  then  the  decision  of  a  jury  in  the  case  of  a  questka 
of  valuation,  or  the  decision  of  the  Court  in  the  case  of  i 
question  of  law,  becomes  final.  When  the  final  balance  has  beet 
arrived  at  and  the  certificate  of  the  Master  given,  the  Master  msj 
recover  the  duty  payable  on  the  final  balance  so  certified  in  cHe| 
of  two  ways.  He  may  bring  an  action  against  the  executor  or 
administrator  under  sec.  102  because  the  debt  is  a  debt  pavalk 
by  the  executor  or  administrator,  or  he  may  under  see.  101  get  aaj 
order  from  the  Court  against  the  estate  under  which  a  sufficieot 
part  of  the  property  may  be  sold  and  the  proceeds  applied  in! 
payment  of  the  duty.  Now,  all  that  process  for  the  ascertainment 
of  the  final  balance  is  evidently  devised  for  the  express  purpose  of ' 
having  the  questions  which  may  arise  in  settling  the  amoontof 
duty  payable  tried  and  determined  in  the  first  instance  by  the 
Master  and  not  by  the  Court  or  by  a  jury.  As  to  an  origiial 
payment  of  duty  it  therefore  became  necessary  to  provide  that 
when  the  Master  came  before  the  Court  to  enforce  its  paymeit 
the  statement  certified  by  him  should  be  taken  to  be  final  and 
conclusive  and  subject  to  no  appeal.  That  is  the  meaning  of 
sec.  108,  and  that  is  the  reason  why  the  certificate  is  given  a 
conclusive  character.  The  certificate  is  a  final  judgment  upon  the 
value  in  respect  of  which  duty  is  to  be  paid,  and  when  the 
Master  goes  before  a  Court  to  obtain  payment  of  the  duty  (fe 
in  respect  of  it  then  the  certificate  is  final  for  all  purposes.  There 
is  no  doubt  that  that  is  the  reason  why  the  words  "shall  be  final 
and  conclusive  and  subject  to  no  appeal"  are  used  in  sec  108. 

Now,  in  sec.  105  totally  different  circumstances  are  dealt  with. 
The  duty  has  been  paid  and  probably  the  estate  has  been  wound 
up.  Then  it  is  discovered  that  too  little  duty  has  been  paid,  and 
the  questions  arise  what  is  the  issue  to  be  tried  under  that  section, 
and  how  is  it  to  be  proved?  First,  as  to  the  meaning  of  "too  \ 
little  duty,"  I  cannot  assent  to  the  argument  of  the  Attorney- 
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General  that  the  meaning  of  those  words  is  to  be  restricted  as    H.  C.  of  A. 
he   contended   in   his  first  ground.     The   value   of   the    estate       /__" 
appearing  upon  the  certificate,  and  the  relationship  of  the  bene-     Affleck 
ficiaries  towards  the  deceased  also  appearing  in  the  certificate,   ,p^^  ^mo 
the  only  ground  upon  which  payment  of  duty  could  be  re-opened 
would  be,  if  that  contention  is  correct,  that  there  had  been  a 
miscalculation  of  the  amount  of  duty.    I  think  that  is  too  narrow 
a  view  to  take  of  the  operation  of  sec.  105,  especially  when  it  is 
remembered  that  the  miscalculation,  if  any,  would  be  by  the 
Crown  itself.     When  we  look  at  sec  106  it  is  clear  that  sec.  105 
means  more   than   that.     Sec.  106  is  a   section  giving  to   the 
executor  or  administrator  a  right  corresponding  to  that  given  by 
sec.  105  to  the  Crown.    In  sec.  106  there  is  a  limitation  upon  the 
right  in  these  words,  *' If    ...     it  shall  be  found  that  too 
much  duty  has  been  paid  in  consequence  of  debts  of  the  testator 
or  intestate  being  discovered  which  were  not  included  in  the 
statement."     That  clearly  opens  up  the  question  of  value  of  the 
estate,  and  it  would  be  incomprehensible  that  the  question  of  the 
proper  balance  should  be  allowed  to  be  re-opened  for  that  purpose 
and  should  not  be  allowed  to  be  re-opened  for  the  purpose  of 
obtaining  payment  of  duty  which  had  been  underpaid.     There  is 
another  view  of  the  matter  which  also  bears  upon  the  question  of 
the  certificate.     Payment  of  too  little  duty,  as  has  been  pointed 
out  by  the  learned  Chief  Justice,  may  arise  from  the  omission  of 
property  from  the  statement;   it   may   equally  arise  from   the 
under-valuation  of  property  included  in  the  original  statement, 
or  from  the  over- valuation  of  the  debts  included  in  the  original 
statement.     It  would  certainly  be  a  very  extraordinary  position 
that  the  Crown,  in  the  event  of  the  discovery  of  some  new  pro- 
perty,  should  be  able  to  obtain  a  further  payment  of  duty,  but, 
where  it  was  apparent  that  there  had  been  a  gross  under-valuation 
of  the  property  or  a  gross  over-valuation  of  the  debts  in  the 
original  statement,  the  statement  as  to  both  these  matters  should 
be  conclusive  by  virtue  of  sec.  108,  and  not  liable  to  be   re- 
opened.    It  appears  to  me  such  a  reading  of  sec.  108  would 
restrict  very  largely,'  not  only  the  rights  of  the  executor  or 
administrator,  but  also  those  of  the    Crown  in  collecting  duty 
where  too  little  duty  had  been  paid. 
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^^^  to  me   that  the  apparent  inconsistency   disappears    when 
Afflbok  remember  that  the  conclusive  effect  given  to  the  certificate  hf 
The  King.  ^^'  ^^^  ^®  ^^^  *'^®  purpose  of  settling  finally  the  amount  of  d\ 
payable  by  the  estate  when  it  is  originally  being  inquired  inl 
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and  that  an  inquiry  under  sea  105  is  a  different  inquirj'  for 
different  purpose,  which  must  of  necessity  involve  the  re-o] 
of  the  statement,  and  if  re-opened  for  one  purpose  it  most 
re-opened  for  all  purposes. 

With  regard  to  the  other  point  decided   I  agree    with   thei 
learned  Chief  Justice  that  there  really  was  no   evidence  upoa^ 
which  the  primary  Judge  could  come  to  a  decision.    In  ascertain-^ 
ing  whether  too  little  duty  has  been  paid,  it  is  necessary  to  tind^ 
out  what  duty  was  payable.     The  first  certificate  makes  the  duty  \ 
payable  in  regard  to  the  final  balance  thereby  certified,  but  in  i 
regard   to  any  further  amount  of  duty  afterwards  claimed  as  1 
being  payable,  no  certificate  has  been  given,  and  in  regard  to  I 
that,  therefore,  until  the  certificate  is  given,  no  duty  is  payabla  i 
When  the   fresh   statement   has   been   made,   and   a   certificate  ! 
given  in  the  ordinary  way,  duty  may  become  payable  upon  it  \ 
Then,  when  that  duty  has  become  payable  it  will  be   possible  * 
to   say   upon  the  evidence  that  the  amount  of  duty  actually  I 
paid  is  not  the  amount  that  ought  to  have  been  paid,  that  is  to  ' 
say,  that  too  little  duty  has  been  paid.     There  is  no  diflSculty  in  I 
the  application  of  sec.  105.     There  is  no  reason  why  the  process, 
used  in  the  first  instance   for  the  ascertainment  of    the  dutv,   ' 
should  not  be  followed  in  the  case  of  the  discovery    of    fresh   i 
property,  or  the  re-opening  of  the  account  for  any  purpose.     Under   ' 
sec.  97  the  Master  may  require  at  any  time  a  statement  to  be  tiled    ' 
by  any  executor  or  administrator  if  the  statements  required  by 
the  earlier  portion  of  the  section  have  not  been  filed.     The  earlier 
portion  of  the  section  requires  statements  to  be  filed,  some  with 
regard  to  the  personal  property  and  some  with  regard  to  the  real 
property.     If  all  the  estate  is  not  included,  that  is  not  a  statement 
within  the  meaning  of  the  section,  and  another  may  be  called  for. 
If  the  demand  of  the  Master  for  a  further  statement  is  not  com- 
plied with,  the  processes  contained  in  sees.  98  to  100  to  obtain  a 
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statement  may  be  resorted  to.     When  all  these  processes  have  H-  ^-  ^^  ^- 
been  gone  through  a  certificate  may  be  given  under  sec.  108.  .^^ 

No  doubt  in  this  system  of  collection  very  large  powers  are     Affleck 
placed  in  the  hands  of  the  Master,  but  that  is  the  scheme  of  xhb  Kino. 

taxation.     In  regard  to  a  great   many  processes  for  collecting       

taxes  very  large  powers  are  given  to  Government  officers — 
powers  to  be  exercised  judicially  and  with  the  object  of  deter- 
mining conclusively  the  rights  of  parties.  Those  powers  are 
given  with  the  knowledge  that  the  Government  can  have  no 
interest  in  acting  unfairly  or  in  dealing  improperly  with  the 
issues  submitted  to  their  officers,  and  on  the  assumption  that  the 
responsibility  of  the  officers  is  quite  a  sufficient  safeguard  that 
justice  will  be  done.  Those  powers  are  given  for  the  necessary 
purpose  of  collecting  revenue.  So  it  is  assumed  that  a  question 
whether  too  much  or  too  little  duty  has  been  paid  will  come 
before  the  Master  just  as  any  other  question  arising  under  the 
Act,  with  all  the  opportunities  for  appeal  and  further  inquiry 
which  are  given  in  the  case  of  an  original  statement.  I  think  it 
was  not  the  intention  of  the  Act  to  put  the  determination  of  the 
question  whether  too  little  duty  had  been  paid  on  the  same 
footing  as  an  ordinary  action  for  debt,  but  to  put  a  claim  by 
the  Crown  that  too  little  duty  has  been  paid  in  the  same 
position  as  a  claim  raised  under  section  106  by  the  executor  or 
administrator  that  he  has  paid  too  much  duty  by  reason  of 
debts  not  having  been  discovered.  In  the  latter  case  the  matter 
does  not  go  before  a  jury  because,  under  that  section,  the  Master 
is  to  order  repayment  "  upon  being  satisfied  of  the  existence  of 
such  debts  by  examination  of  the  parties  or  otherwise  as  he  may 
think  fit."  There  is  no .  opportunity  there  for  going  before  the 
Court.  The  decision  of  the  Master  is  to  be  taken.  So  here,  the 
decision  of  the  Master,  subject  to  the  usual  appeal,  is  to  be  taken 
where  it  is  alleged  that  too  little  duty  has  been  paid. 

For  these  reasons  I  am  of  opinion  that  the  decision  of  Hodges 
J.  was  erroneous,  and  that  the  Full  Court  in  upholding  that 
decision  was  wrong,  and  therefore  that  this  appeal  should  be 
allowed.     We  reserve  the  question  of  costs. 

On  a  subsequent  day  the  following  judgment  as  to  costs  was 
delivered : — 
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Griffith  C.J.    In  this  case  counsel  for  the  Ctowjh  have 
the  objection  that  the  Crown  cannot  be  ordered    to  pay 
There  is  no  doubt  that  at  common  law  the  Crown  is  by  its 
rogative   exempt   from   the   payment  of  costs    in    any  j 
proceeding,  and  that  this  right  cannot  be  taken  away  esoep( 
Statute*    The  words  of  the  Statute  need  not,  however,  be 
It  is  sufficient  if  the  abolition  of  the  privilege  appears  by 
sary  implication :  Moore  v.  Smith  (1).     The  reason  formerly 
for  the  rule  was  that  it  was  beneath  the  dignity  of  the  C 
either  to  receive  or  pay  costa     In  the  case  of  Attorney- 
V.  Corporation  of  London  (2),  Lord  Cottenliam  KC,  put  the 
on  the  ground  of  reciprocity  of  right  and  obligation,  and 
that  in  cases  in  which  the  Attorney-General  sued  for  the  C 
he  ought  not  to  receive  costs  unless  he  could  if  unsaccessful 
been  ordered  to  pay  them.     At  the  present  day  it  is  the  oi 
practice  in  the  House  of  Lords  to  order  the  Attomey-GenenJ 
pay  the  costs  of  an  appeal  in  which  he  is  unsuccessfnl :  see, 
instance  Aitomey-OeneraX  v.  Wolverton  (3),  in  which  the 
were  given  against   the   Attorney-General,   while    in 
Photographic  Materials  Co,  v.  ComptroUer-GenercU  of  Pi 
(4),  decided  three  days  later,  the  general  rule  that  costs  cannot 
given  against  the  Crown  was  expressly  recognized  by  the  H 
of  Lords,  as  it  was  by  the  Judicial  Committee  in  Joknwn 
Bex  (5), 

The  Victorian  Crown  Remedies  and  Liability  Act  1890,  is 
re-enactment  of  an  Act  28  Vict.  No.  241,  passed  in  1865.  It 
divided  into  two  Parts,  which  had  before  1865  been  embodied 
separate  Statutes.  Under  the  first  Part,  which  deals  with 
recovery  of  debts  and  property  by  the  Crown,  it  is  provided  ( 
18)  that  "  Her  Majesty  shall  be  entitled  to  full  costs  of  suit  in 
cases  in  which  a  plaintiff  in  any  civil  action  between  subject  aoi 
subject  would  be  entitled  thereto."  The  second  Part  of  tte 
Statute  deals  with  claims  against  the  Crown.  It  contains  a  pith 
vision  (sec.  23)  that  "  the  costs  shall  follow  on  either  side  as  it 
ordinary  cases  between  other  suitors  any  law  or  practice  to  ti» 
contrary  notwithstanding."     The  second  Part  of  the  Act  of  18fiS 


(1)  1  £1.  &E.,597. 

(2)  2  Mac.  &  6.,  247. 

(3)  (1898)  A.C.,  535. 


(4)  (1898)  A.C.,  671. 

(5)  (1904)  A.C.,  817. 
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was  in  effect  a  re-enactment  of  provisions  of  an  Act  passed  in   ^*-  C.  of  A. 
1858,  21  Vict.  No.  49,  while  the  lirst  Part  was  taken  from  an  Act       ^^ 
passed  in  the  following  year  (22  Vict.  No.  86).  Aitlkck 

In  our  opinion,  the  proper  inference  to  be  drawn  from  the  pro-  j^^  \ivg 
visions  now  embodied  in  sec.  18  is  that  the  legislature  when  they 
passed  the  Act  of  1859  intended  that,  when  the  Crown  took  advan- 
tage of  the  provisions  of  that  Act  and  so  became  entitled  to  receive 
costs  from  the  subject  in  the  event  of  success,  it  should  not  be 
allowed  to  claim  the  privilege  of  exemption  from  the  liability  to 
pay  costs  in  the  event  of  non-success.  We  think,  therefore,  that 
in  actions  brought  by  the  Crown  under  the  Act  of  1890  costs  may 
be  given  against  as  well  as  to  the  Crown.  The  point  was  expressly 
left  open  by  the  Judicial  Committee  in  Johnson  v.  Hex  (1).  We 
think  that  our  conclusion  is  in  conformity,  not  only  with  the  later 
English  practice,  but  with  the  principles  on  which  the  exemption 
was  originally  claimed  and  with  the  principles  as  judicially 
expounded  on  which  exceptions  from  the  rule  were  allowed.  Our 
decision  has  no  reference  to  cases  in  which  the  Crown  is  a  litigant 
in  the  exercise  of  its  prerogative  rights. 

Judgment  appealed  from  discharged.  Judg- 
ment for  the  appellant  with  costs. 
Respondent  to  pay  costs  of  appeal. 

Solicitors,  for  appellant.  Whiting  &  Aitken,  Melbourne. 
Solicitor,  for  respondent.  Guinness,  Crown  Solicitor  for  Victoria. 

B.  L. 

(1)  (1904)  A.C.,  817. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

H.  C.  OF  A.    Land  Tax  Act  1877  {Vict,)  {No,  575),  sees.  2,  14,  18.  21,  40,  44 — Land  Tax 
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Melbourne, 

March  14, 15, 
16,  19. 


Griffith  C. J., 

Barton  and 

O'Connor  J  J. 


1890  {Vict,)  {No,  1107),  sees,  3,  4,  14,  15,  18,  22,  34,  35,  39,  40,  41— j 
Ettate — Classification  and  Valuation — Dvly  of  dassijiers  to  include  aU 
areas  **not  more  than  five  milts  apart" — Sale  of  portion  of  Iwnded  erfite- 
Subsequent  aale  of  balance —  Whether  original  classification  stands  good. 

The  classifioation  of  a  landed  estate  under  sec.  3  of  the  Land  Tax 
1890  (Victoria)  is  not  invalidated  by  the  omission  to  include  in  the 
classified  a  separate  piece  of  land  of  the  same  owner  not  more  than  fire 
distant  from  the  land  classified. 

An  objection  by  the  owner  to  sach  omission  must  be  taken  »t  the  time 
the  classification  by  appeal  under  sec.  22  or  otherwise. 

Where  the  owner  of  a  landed  estate  sells  portion  of  it,  retaining  a  qoantiKf 
sufficient  in  area  and  value  to  constitute  a  landed  estate  within  the 
of  the  Act,  and  subsequently  sells  the  portion  so  retained,  and  tbe 
notices  under  the  Act  are  given,  the  land  last  sold  remains  a  landed  estate  is 
respect  of  which  the  purchaser  is  liable  to  pay  land  tax  without  any  fteA^ 
classification  or  valuation. 


The  King  v.  Atkinson  (1906)  V.L.R.,  698 ;  27  A.L.T..  86, 

The  first  proposition  in  The  King  v.  Chimside,  ( 1905)  V.  L.R. ,  522 ;  27  AX.T^ 
52,  over-ruled. 

Appeal  from  the  Supreme  Court  of  Victoria. 

An  action  was  brought  by  His  Majesty  the  King  under  the 
Crown  Rerriediea  and  Liabilities  Act  1890,  claiminsr  from  the 
defendant  Harry  Leigh  Atkinson  the  sum  of  £1,742  5s.  9d.  for 
land  tax,  together  with  interest  thereon. 


V, 

Atkinson. 


LR.]  OF  AUSTRALIA.  633 

lat  sum  was  made  up  as  follows : — £156  7s.  6d.  (being  nine  H.  C.  of  a. 

ral  sums  of  £17  17s.  6A  for  each  half  year  from  28th  August       ^^• 

'  to  28th  August  1903,  inclusive)  was  claimed  for  land  tax    thb  King 

istate  No.  1194;  £1280  8s.  (being  twelve  several  sums  of 

\  14s.  for  each  half  year  from  28th  February  1898,  to  28th 

ast  1903,  inclusive)  was  claimed  for  land  tax  on  estate  No. 

I;  and  £305  10s.  3d.  (being nine  several  sums  of  £33  18s.  lid. 

iach  half  year  from  28th  August  1899,  to  28th  August  1903, 

i»ve)  was  claimed  for  land  tax  on  estate  No.  1066.     Interest 

ich  of  such  half-yearly  sums  respectively  at  8  per  centum  from 

dates  when  the  same  became  payable  to  the  date  of  judgment 

also  claimed. 

he  following  statement  of  the  facts  is  taken  from  the  judgment 

(adden  C.J. : — In  December  1878,  certain  land,  consisting  of 

ij  allotments  l3^ng  separate  from  one  another,  but  all  within 

dius  of   five   miles,  and  comprising  12,036  acres,  was  duly 

sified  as  estate  No.  580,  in  the  name  of  one  Younghusband. 

mortgaged  this  estate  to  Sir  William  Clarke.     The  quantity 

ftod  comprised  in  this  estate  was  increased  on  the  register  to 

)72  acres,  and  so  it  remained  to  June  1883. 

Lnother  property  in  the  same  locality,  consisting  also  of  many 

erent  allotments  separated  from  one  another,  but  all  within  a 

iua  of  five  miles,  was  duly  classified  in  June  1882,  as  landed 

ite  No.  988  in  the  name  of  Sir  William  Clarke.     It  consisted 

S,798  acres. 

Wor  to  August   1883,  Younghusband  and  Clarke  sold   and 

toferred  96  acres  of  estate  No.  580- to  the  Board  of  Land  and 

)rks,  and  Clarke  sold  and  transferred  similarly  25  acres  of 

*te  No.  988  to  the  Board  of  Land  and  Works  also.     Notice  of 

»ft  sales  and  transfers,  respectively,  was  duly  given  under  sec. 

of  the  Land  Tax  Act   1877,  and  the  amount  so  disposed  of 

nieach  estate  was  duly  removed  in  respect  of  it  from  the 

iliBter. 

In  August  1883,  Clarke  sold  the  remainder  of  both  these  landed 
lifces  to  the  defendant — No.  580  as  mortgagee,  and  No.  988  as 
mer  of  the  freehold.  The  defendant  and  Clarke  duly  gave  to 
e  Registrar  notice  under  sec.  40  of  the  Land  Tax  Act  1877  of 
i»  sale  and  purchase. 
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H.  c.  OF  A.       There  never  was  any  re- valuation  or  re-classification  of  either 

1906  • 

^^'  estate  after  this  purchase  of  the  remnants  of  them  by  the  defend- 
The  King  ant  and  the  service  of  the  said  notice,  but,  with  slight  variations 
Atkinson.    *^  ^  area,  estate  No.  580  was  in  June  1884,  entered  in  the  regis- 

ter  as  estate  No.  580a  in  the  name  of  the  defendant,  and  estate 

No.  988  was  in  December  1883,  entered  as  estate  No.  988a  in 
the  register  in  the  name  of  the  defendant. 

After  June  1884,  the  defendant  purchased  various  other  parcels 
of  land,  and  he  continued  to  acquire  still  other  lands  from  time 
to  time  up  to  February  1898.  All  the  lands  thus  subsequently 
acquired,  as  well  as  all  the  lands  included  in  the  alleged  landed 
estates  Nos.  580a  and  988a,  were  within  a  radius  of  five  miles, 
and  the  whole  have  always  been  used  and  worked  as  one  station 
property  by  the  defendant. 

In  February  1885,  so  much  of  the  land  so  acquired  by  the 
defendant  after  June  1884,  as  he  had  then  acquired  was  alleged 
to  have  been  duly  classified,  and  was  placed  on  the  register  as 
landed  estate  No.  1066,  in  the  name  of  the  defendant. 

The  defendant  acquired  further  lands  after  the  alleged 
classification  of  estate  No.  1066.  Those  lands,  though  within  the 
same  five  mile  area  with  estates  Nos.  580  and  988,  were  valued 
and  classified  by  themselves,  and  were  in  February  1893,  entered 
on  the  register  as  estate  No.  1194,  in  the  name  of  the  defendant. 

The  defendant  after  June  1884,  acquired  other  lands  than 
those  already  mentioned.  All  were  within  the  five  mile  radius 
with  these  other  lands  already  referred  to,  and,  although  the 
defendant  expressly  protested  against  it,  were  valued  and  classified 
by  taking  them  and  the  land  on  the  register  as  estate  No.  580a 
together,  but  not  including  the  lands  of  estates  Nos.  988,  1066,  or 
1194,  and  the  lands  so  valued  and  classified  were  put  on  the 
register  as  estate  No.  1232  in  the  name  of  the  defendant  in 
February  1898. 

The  defendant  by  his  defence  alleged  certain  facts,  practically 
those  set  out  above,  and  contended  that  upon  them  he  was  not 
liable  to  pay  any  of  the  land  tax  claimed,  and  that  no  facts  were 
stated  in  the  writ  and  the  particulars  thereunder  which  would 
entitle  His  Majesty  to  recover  interest  upon  any  of  the  sums 
therein  claimed.      He  also  contended  that  there  had  been  no 
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classification  of  the  estates  Nos.  1066,  1194,  and  1232,  because  H.  C.  ofA. 
{inter  alia)  such  alleged  estates  should  have  been  valued  and 
classified  as  one  estate.  The  Kino 

The  defendant  also  counterclaimed  for  £4,420  Is.  6d.,  being  the    ^^^^^^^^ 

amount  of  land  tax  paid  by  him  under  protest  since  the  year  1887,       

on  the  alleged  landed  estate  No.  580a.    As  to  this  counterclaim 
it  is  only  necessary  to  say  that  it  was  dismissed  with  costs. 

Madden  C.J.,  before  whom  the  suit  was  heard,  held  that  there 
had  been  no  legal  classification  of  any  of  the  estates  Nos.  1066, 
1194  or  1232,  and  he  accordingly  gave  judgment  for  the  defendant 
with  costs:  The  King  v.  Atkinson  (1). 

His  Majesty  now  appealed  to  the  High  Court. 

Isaa^cs  A.G.  (with  him  Hayes),  for  the  appellant.  The  three 
estates  Nos.  1066,  1194,  1232,  have  all  been  duly  classified  in 
accordance  with  the  requirements  of  the  Land  Tax  Act  1890,  so 
that,  prima  facie,  the  respondent  would  be  liable.  He  resists 
payment  upon  the  ground  that  the  estates  never  became  in  law 
"landed  estates"  under  the  Act.  Madden  C.J.  held  that  the 
estates  in  question  were  not  properly  classified  for  two  reasons, 
(1)  because  the  whole  of  the  unclassified  land  belonging  to  one 
owner  in  one  area  or  in  areas  not  more  than  five  miles  apart  must 
be  classified ;  and  (2)  it  must  be  classified  as  one  estate.  The 
respondent  purchased  two  estates  No.  580  and  No.  988  which 
were  originally  well  classified ;  before  they  were  transferred  to 
him  25  acres  of  the  first  and  96  of  the  second  were  sold  for  rail- 
way purposes.  It  was  contended,  and  Madden  C.J.  so  held,  that 
these  two  estates,  by  the  excision  of  the  25  and  96  acres  became, 
on  transfer  to  the  respondent,  declassified,  and  not  subject  to  the 
tax ;  and  that  the  defendant  was  never  properly  upon  the  register 
for  the  estates  No.  580a  and  No.  988a  ;  that  then,  when  estate 
No.  1066  was  classified,  its  classification  was  beid,  because  it  did 
not  take  in  the  adjacent  unclassified  land  in  estates  No.  580a  and 
No.  988a  ;  and  so  on  with  the  other  two  estates  now  sued  on. 

There  is  no  obligation  upon  the  Crown  to  classify  all  a  man's 
land.  It  classifies  all  of  which  it  has  knowledge  that  is  to  be 
dealt  with  for  the  purposes  of  sec.  3.     Suppose  the  classifiers' 

(1)  (1905)  V.L.R.,  698;  27  A.L.T.,  86. 
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H.  C.  OF  A.  never  knew  of  the  existence  of  any  particular  piece  of  land, 

it  be  contended  that  the  classification  was  a  nullity  ?  Accoi 
The  Kino    the  respondent's  contention  it  must  be,  and  he  could  stand  bvi 
Atkinson,    refuse  to  pay  tax. 

Neither  is  there  any  provision  in  the  Act  that  all  l&nd,up 

of  640  acres  in  area  and  £2,500  in  value,  in  one  area,  or  areas 
more  than  five  miles  apart,  must  be  classified  as  one  estate.  No 
except  that  now  under  appeal  has  so  decided.  In  many  i 
it  might  be  most  inconvenient.  If  injustice  is  done  to  the  taxpi] 
by  the  exclusion  of  any  area,  his  remedy  is  by  appeal  under 
22  et  aeq.  The  respondent  never  appealed  against  the 
tion  of  estates  Nos.  1066, 1194  and  1232,  and  cannot  now  be  h 
to  say  that  they  were  not  properly  classified.  Anything 
happened  before  the  creation  of  those  three  estates  is  immai 
they  were  three  duly  constituted  landed  estates.  No  appeal 
made,  and  the  defendant  is  estopped. 

[Griffith  C.J.  referred  to  AUen  v.  Sharp  (1).] 
That  case  is  cited  in  Livingstone  v.  Mayor,  Aldermen, 
Councillors  of  Westviinster  (2). 

Mitchell  K.C.  and  Lewers  (with  them  Atkinson),  for 
respondent.  The  Land  Tax  Act  1877,  was  passed  in  a  period 
political  turmoil,  and  is  a  model  of  bad  drafting.  The 
purpose  of  the  legislature  is  clear  throughout,  however,  and 
Act  has  been  interpreted  by  a  series  of  judicial  decisions  exten 
over  twenty-five  years.  The  main  principle  of  the  Act  is  that 
"landed  estate"  is  alone  subject  to  the  tax;  and  land  does  n< 
become  a  "landed  estate"  until  the  requisite  area  has  been  proper! 
classified.  Classification  is  a  condition  precedent :  R.  v.  McLdla\ 
(3) ;  and  no  retrospective  liability  can  take  place  for  any  1 
prior  to  its  being  valued  and  classified  as  a  "landed  estate":  it 
Bucldey  Swamp  Estate  Co.  Ltd  (4).  It  is  a  "landed  estate" 
must  be  classified  as  a  whole.  In  R.  v.  Gridney  (5),  the  defend 
was  owner  of  949  acres  in  two  parcels  of  645  acres  and  304 
each  of  which  originally  formed  portions  of  two  separate  "land 
estates,"  the  645  acres  being  portion  of  a  first-class,  the  304  acres 

-    (I)  2  Ex.,  352.  (4)  18  V.L.R.,  657  ;  U  A.L-T,.  I*'. 

(2)  (1904)  2  K.B.,  109,  at  p.  119.  (5)  24  V.L.R.,  795  ;  20  A.L.T./JT5. 

(3)  17  V.L.R.,  19. 
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of  a  second-class  estate.    Hodges  J.  held,  and  his  decision  was  BL.  C.  of  A. 

1006- 

affirmedon  appeal  (1),  that  until  both  parcels  had  been  valued  as       ^^ '^ 

one  ''landed  estate"  the  defendant  was  not  liable  for  the  land  tax,    xhb  King 
either  on  the  two  together  or  on  the  649  acres,  which  was  of    Atkinson. 

BuiBcient  area  by  sec.  3  to  constitute  a  "landed  estate."     In  jK.  v.       

Chimside  (2)  the  owner  of  24,425  acres  sold  608  acres  and  had  his 
name  removed  in  respect  thereof  from  the  register ;  subsequently 
he  sold  the  remaining  23,817  acres  to  the  defendant,  whose  name 
was  without  classification  put  upon  the  register  in  substitution. 
It  was  held  by  the  Full  Court  that  the  defendant  had  never  been 
properly  on  the  register  in  respect  of  a  "landed  estate."  The 
principle  is  obviously  a  fair  one,  because  when  once  a  "landed 
estate"  is  split  up,  it  does  not  follow  that  any  of  the  component 
parts  separately  will  be  of  the  same  class  as  the  whole  blended 
together;  one  portion  may  contain  all  the  rich  land  and  river 
flats,  another  mountainous  scrub.  In  the  second  part  of  jR.  v. 
Chimside  (2),  it  was  held  that,  where  an  owner  has  parted  with 
a  portion  of  his  estate,  he  remsdns  liable  to  tax  on  the  remnant 
for  which  he  is  still  upon  the  register,  if  sufficient  to  be  a  "landed 
estate"  under  sec.  3;  but  it  was  only  so  held  because  the  Act 
provides  no  machinery  for  re-classification,  or  for  an  owner  getting 
off  the  register  except  in  the  manner  provided  by  sees.  35  and  41 ; 
and  when  he  is  once  properly  on  the  register  he  is  deemed  to  be 
the  owner,  although  he  may  have  parted  with  the  land,  until  his 
name  is  removed.  The  second  part  of  R,  v.  Chimside  (2),  was 
wrongly  decided. 

It  is  a  necessary  corollary  that  the  whole  of  the  land  of  any 
owner  within  the  five-mile  area  must  be  classified  together  as  one 
estate ;  otherwise  there  would  not  be  equality  of  taxation.  As 
here  the  two  original  estates  580  and  988  had  become  "declassified  " 
within  the  principle  of  R,  v.  Gidney  (3)  on  transfer  to  the  respon- 
dent, he  was  never  properly  on  the  register  in  respect  of  the 
estates  580a  and  988a.  Consequently,  when  in  1885  the  estate 
No.  1066,  the  first  of  those  sued  upon,  was  formed,  all  the  land  in 

(1)  25  V.L.R.,  81 ;  21  A.L.T.,  57.       (3)  24  V.L.R.,  795  ;  20  A.L.T.,  272  ; 
r2)  (1905)  V.L.R.,  522;  27  AL.T.,    25  V.L.R.,  81 ;  21  A.L.T.,  67. 
52. 
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H.  C.  Qv  A.   580a  and  988a  adjacent  and  intermixed,  which  was  undaasifi^ 

}_^       should  have  been  included ;  and  so  on  with  the  two  other  estatiei 

Thk  Kiko    ^  glance  at  the  map  in  evidence  will  show  how  pieces  of  land  hm 

Atkinson    ^^^  apparently  picked  at  random  and  flung  into  any  one  of  tht 

'. three  estates.     It  is  said  that  the  respondent  is  not  hurt,  beeaoi^ 

all  three  estates  sued  upon  are  fourth-class.  But  he  has  bei| 
compelled  to  pay  land  tax  for  17  years  on  580a  as  a  third-dfli 
estate.  The  land  always  was  fourth-class  land,  as  became  appanl 
when  the  bulk  of  it  was  eventually  included  in  1232.  The  amooi^ 
of  tax  wrongly  paid  by  the  respondent  on  the  basis  of  o80a  ben^ 
a  third-class  estate  was  £4,420  Is.  6d.  He  counterclainied  for  tiki 
but  Madden  C. J.  held  that  it  was  a  payment  made  in  mistake  of 
law,  and  he  cannot  dispute  the  soundness  of  the  decisioa  Bi 
fought  the  present  case  on  principle,  because  the  Crown  would  ni 
allow  any  refund  of  the  £4,420  Is.  6d.  wrongly  paid.  This  v< 
instance  shows  how  unfair  to  the  taxpayer  it  actually  is  if 
classifiers  can  pick  and  choose  any  portions  within  the  area 
make  up  a  "landed  estate,"  instead  of  including  in  one  estate 
whole  of  the  unclassified  land. 

The  Crown  contends  that  the  respondent's  remedy  was  tea] 
to  the  Commissioners  against  the  classification ;  and  not  harb 
done  so,  he  is  now  estopped.     There  is  no  appeal  on  the  qu< 
whether  a  "  landed  estate"  has  been  legally  constituted  or  not; 
only  appeal  provided  is  on  the  question  of  fact  whether  tie 
has  been  placed  in  its  proper  class ;  and  Madden  C. J.  has  expi 
so  held  (3).    The  Land  Tax  Commissioners  are  not  judicial  ol 
but  experts  in  land  values.    The  Registrar  deals  with  own< 
Sees.  31-36,  39,  41, 42.    On  an  appeal  to  the  Commissioners  wl 
is  only  as  to  value,  their  powers  by  sec.  26  are  only  to  reduce 
classification  of  "the"  land  the  subject  of  appeal,  or  confirm 
classification.     They  have  no  power  to  deal  with  matters  of  tl 
inclusion  or  exclusion  of  land.     This  is  shown  by  sea  54; 
improper  valuation  does  not  stop  enforcement  of  tax,  which 
if  the  appeal  is  allowed  be  refunded.     By  sec  41  a  person  is 
deemed  an  owner  when  "properly"  placed  upon  the  register, 
other  words,  wrong  valuation  does  not  stop  enforcement; 

(3)  (1905)  V.L.R.,  698,  at  p.  708 ;  57  A.L.T.,  86,  at  p.  88, 
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entiy  on  the  register  does.     The  Sixth  Schedule  also  shows  that  H-  ^-  ®^  ^' 
the  appeal  is  only  against  the  valuation  of  the  lands  specified. 

Thk  King 
Isaacs  A.G.  in  reply.     The  Commissioners  in  order  to  determine    Atkinson. 

the  valuation  on  appeal  must  take  all  surrounding  circumstances       

into  consideration,  including  the  fact  of  the  value  being  affected 
by  the  inclusion  or  exclusion  of  any  area.  If  the  classifiers  in 
classifying  wrongly  refused  to  include  or  exclude  any  area,  they 
might  be  compelled  by  mandamus :  iZ.  v.  De  Rutzen  (1).  [Counsel 
also  referred  to  Simpldn  v.  Robinson  (2).] 

Cur,  adv.  vult 

Griffith  C.J.  This  was  an  action  brought  by  the  Crown 
against  the  defendant  to  recover  arrears  of  land  tax  in  respect  of 
three  landed  estates  which  appear  upon  the  land  tax  register  as 
Nos.  1066,  1194,  and  1232,  and  of  which  the  defendant  is  the 
registered  owner.  The  defence  is  that  these  alleged  landed  estates 
had  never  been  properly  classified,  that,  therefore,  they  were  not 
landed  estates  within  the  true  construction  of  the  Land  Tax 
Act  1890,  and,  therefore,  that  no  land  tax  was  payable  in  respect 
of  them.  The  learned  Chief  Justice  of  Victoria,  before  whom  the 
case  was  heard,  was  of  that  opinion,  and  gave  judgment  for 
the  defendant. 

The  question  to  be  determined  depends  entirely  upon  the  con- 
struction of  the  Statute.  In  the  construction  of  a  taxing  Act  we 
have  nothing  to  go  by  as  to  the  intention  of  the  legislature  except 
what  they  have  said.  We  are  not  at  liberty  to  speculate  as  to 
what  they  might  have  done  if  certain  possible  applications  of  the 
provisions  of  the  Act  had  been  present  to  their  minds.  The  duty 
of  the  Court  is  simply  to  read  the  language  of  the  legislature  and 
find  out  whether  the  particular  case  falls  within  the  Statute,  and, 
if  it  does,  to  give  effect  to  it ;  and  if  the  case  does  not  fall  within 
the  Statute  it  is  their  duty  to  let  the  defendant  go  free. 

I  will  refer  briefly  to  some  of  the  provisions  of  the  Statute. 
The  Larid  Tax  Act  1890  is  a  re-enactment  of  the  Land  Tax 
Act  1877  with  only   one   variation.      Sec.   3  provides  that: — 

(1)  1  Q.B.D.,  65.  (2)  45  L.T.  (N.S.),  221. 


v. 
Atkinson. 

Orifflth  G.  J. 
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H.  C.  ofA.  "For  the  purposes  of  this  Act  a  parcel  or  parcels  of  land  of: 
upwards  of  six  hundred  and  forty  acres  in  extent  forming  ottj 

Thx  Kino    ^^^  ^^  separate  areas  not  more  than  five  miles  apart  valued  bt\ 
the  purposes  of  this  Act  at  upwards  of  Two  thousand  five  hundni 
pounds  shall  be  called  a  '  landed  estate.' "     Sec  4  provides  thq 
every  owner  of  a  landed  estate  or  of  two  or  more  landed 
shall  pay  an  annual  tax  at  the  rate  of  £1   58.  per  cent,  of 
capital  value  thereof  over  and  above  the  sum  of  £2,500.     Sec 
declares  what  persons  are  to  be  deemed  to  be  owners  of  IazkUJ 
estates  for  the  purposes  of  the  Act,  and  sec.  6  provides  that  lanil 
tax  for  each  and  every  year  commencing  on  28th  August  is  to  bti 
payable  half-yearly  on  1st  December  and  1st  June.     Then  cant 
provisions  for  estimating  the  capital  value  of  landed  estatea  The 
Governor  in  Council  may  appoint  Commissioners  of  Land  Tax 
and  classifiers.     By  sea  14,  which  originally  became  law  in  1877, 
the  classifiers  or  any  two  of  them  "shall  classify  every  landed, 
estate  in  respect  of  which  any  person  is  liable  to  pay  land  tax ' 
under  the  provisions  of  this  Act"    I  refer  next  to  sec  18  of  the 
Act  of  1877  (now  sec.  19),  which  provided  that:  "As  soon  as 
conveniently  may  be  the  Commissioners  shall  proceed  to  make 
out  from  the  returns  received  by  them  from  the  classifiers  a 
classification  for  Victoria,  and  such  classification  shall  be  in  the 
prescribed  form  and  shall  state  against  each  landed  estate  the 
class  as  of  which  it  is  classified,  and  such  Commissioners  shall 
sign  such  classification  and  cause  the  same  to  be  published  in  the 
Government  Gazette,  and  from  time  to  time  as  additional  lands 
are  classified  the  Commissioners  shall  make  out  in  the  prescribed 
form  a  classification  for  such  lands  and  shall  sign  such  classifica- 
tion and  cause  the  same  to  be  published   in  the  Govemmeni 
Gazette."     It  is  obvious  that  the  intention  of  the  legislature  was 
that  the  whole  of  the  landed  estates  then  existing  in  Victoria 
should  be  classified  forthwith ;  and  that  construction  is  borne  ODt 
by  the  provision  in  sec.  31  of  the  Act  of  1877  (sec.  32  of  the  Aci 
of  1890)  that  "  the  registrar  shall   enter  the  classification  for 
Victoria  and  the  valuation  of  the  lands  comprised  therein  as  the 
same  are  valued  for  the  purposes  of  this  Act  in  a  book  or  boots 
and  from  time  to  time  as  additional  lands  are  classified  shall 
make  such  additions  tliereto  as  may  be  necessary ;  and  such  book 
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or  books  shall  constitute  the  valuation  for  Victoria."      The  first   H.  C.  of  A. 
part  of  sec.  18  of  the  Act  of  1877  was  not  re-enacted  by  the        ^^^' 
Act  of  1890,  because  that  portion  had  been  exhausted  immediately    xhk  Kino 
after  the  first  valuation  was  made.     All  that  remains  is  contained     .     *• 
in  sec  19  of  the  Act  of  1890,  which  provides  that  from  time  to 
time  as  additional  lands  are  classified  (whatever  that  may  mean) 
the  Commissioners  are  to  add  the  result  to  the  register. 

The  mode  of  classification  is  prescribed  by  sec.  15  of  the  Act  of 
1890.  The  classifiers  are  to  estimate  the  number  of  sheep  that 
can  be  depastured  on  the  land,  and  according  to  such  estimate 
they  are  to  return  the  landed  estate  as  of  one  of  four  classes,  that 
is  to  say,  land  capable  of  carrying  two  sheep  or  more  to  the  acre 
is  to  be  returned  as  of  the  first  class;  land  capable  of  carrying 
three  sheep  to  two  acres  and  less  than  two  sheep  to  the  acre,  as 
of  the  second  class;  land  capable  of  carrying  one  sheep  to  the  acre 
and  less  than  three  sheep  to  two  acres,  as  of  the  third  class;  and 
land  not  capable  of  carrying  one  sheep  to  the  acre,  as  of  the  fourth 
class.  Land  classified  as  of  the  first  class  is  to  be  deemed  to  be  of 
the  value  of  four  pounds  per  acre;  land  of  the  second  class,  of  three 
pounds  per  acre;  land  of  the  third  class,  of  two  pounds  per  acre ; 
and  land  of  the  fourth  class,  of  one  pound  per  acre. 

The  Register  havingbeen  made  up,  provisions  are  contained  in 
sec  34  and  some  following  sections  relating  to  it.  Sec  34  provides 
that  a  copy  of  "the  valuation  for  Victoria"  and  of  the  Land  Tax 
Register  is  to  be  published  in  the  Government  Gazette  each  year, 
and  "a  copy  of  the  Government  Gazette  containing  the  same  shall 
be  sufficient  evidence  for  all  purposes  of  such  valuation  and  such 
register."  Sec.  35  provides  that  "any  person  whose  name  is  upon 
the  Land  Tax  Register  in  respect  of  any  land  may  at  any  time 
apply  to  the  registrar  to  remove  his  name  therefrom,"  apparently 
only  upon  the  ground  that  he  is  not  the  owner  of  the  land  within 
the  meaning  of  the  Act.  If  the  registrar  refuses  to  remove  the 
applicant's  name,  he  may  apply  to  the  Supreme  Court  for  an 
order  ni»i  calling  upon  the  registrar  to  show  cause  why  he 
should  not  do  so.  Sec  39  provides  that  the  Registrar  shall 
from  time  to  time,  as  he  may  be  informed  of  changes  in  the 
ownership  of  land,  make  corrections  in  the  Register,  and  sec  41 
provides  that  "where  the  name  of  any  person  is  properly  placed 
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H.  C.  OF  A.  upon  the  Land  Tax  Register  in  respect  of  any  land  such  persoi 

^®"°'  shall  for  the  purpose  of  estimating  his  liability  under  this  Act  ht 

The  King  deemed  an  owner  of  such  land  notwithstanding  that  he  may  kw 

Atkinson  ^-f^rwards  parted  with  his  interest  in  the  same  to  any  od« 


person   until  he   has  forwarded   to  the  registrar  a  notice 

acknowledgment  in  the  form  or  to  the  effect  in  the  Sevc 
Schedule  hereto  signed  by  himself  and  the  person  to  whom 
has  parted  with  his  interest  in  the  same,"  &c.  Under  this 
it  has  been  held  by  the  Supreme  Court  of  Victoria  in  TJie  King 
King  (1)  that  when  a  man's  name  appears  in  the  Land  Tax 
he  continues  to  be  the  owner  of  a  landed  estate,  although  hem^ 
have  parted  with  portion  of  the  land  constituting  that  estate,  so 
long  as  the  proper  notice  required  by  that  section  has  not  beet 
given.  Sec.  40  provides  that  "in  all  proceedings  in  any  Court rf 
justice  touching  the  liability  of  any  person  to  land  tax  otb» 
than  a  proceeding  to  remove  the  name  of  such  person  froa 
the  Land  Tax  Register  the  Land  Tax  Register  shall  be  evidence 
against  such  person,  but  any  such  Court  before  which  any  suck 
proceeding  is  pending  may  if  it  seem  fit  upon  such  terms  as  may 
seem  just  order  any  such  proceedings  to  stand  over  and  allow  any 
such  person  to  make  an  application  for  the  removal  of  his  name 
from  such  Register."  The  Supreme  Court  also  held  in  Th 
King  v.  King  (1),  that  the  proper  interpretation  of  that  section  b 
that  the  register  shall  be  conclusive  evidence  as  to  ownership, 
provided  that  the  party  has  not  taken  advantage  of  the  section  to 
apply  to  have  his  name  removed  from  the  register.  I  have 
intentionally  omitted  to  refer  to  some  of  the  provisions  as  to 
appeals  from  classification,  because  they  will  come  in  more 
conveniently  in  dealing  with  the  argmnents  for  the  defendant 

The  contention  of  the  defendant  is  that,  although  he  is  the 
registered  owner  of  these  estates,  nevertheless  he  is  entitled  to  say 
in  an  action  for  land  tax  that  he  is  not  liable  to  pay  any  Us  in 
respect  of  them.  Briefly,  it  is  said  Jthat  an  estate  is  not  a  landed 
estate  until  it  is  classified  and  valued;  that  it  cannot  be  valued 
until  it  is  classified;  that  a  classification  and  a  valuation,  which 
are  defective  in  not  including  all  the  land  which  might  have  beefl 
included,  is  a  nullity;  and  that  the  person  sought  to  be  taxed  can 

(1)  29  V.L.R.,  949;  26  A.L.T.,  59. 
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take  advantage  of  that  position  at  any  time  when  an  action  is  R-  C.  of  a. 
brought  against  him  for  the  tax.  That  argument  is  founded 
upon  sec.  3,  the  words  of  which  are: — *"For  the  purposes  of  this  The  Kino 
Act  a  parcel  or  parcels  of  land  of  upwards  of  Six  hundred  and  ^^^^g^j, 
forty  acres  in  extent  forming  one  area  or  separate  areas  not  more 
than  five  miles  apart  valued  for  the  purposes  of  this  Act  at 
upwards  of  Two  thousand  live  hundred  pounds  shall  be  called  a 
landed  estate."  Approaching  that  section  with  no  preconceived 
ideas  as  to  what  the  legislature  might  have  meant,  but  merely 
with  an  inquiring  mind  as  to  what  the  legislature  has  said,  there 
are  three  conditions  prescribed  in  order  to  discover  what  is  a 
landed  estate :  The  land  need  not  be  all  in  one  parcel,  but  it  must 
have  a  minimum  area  of  640  acres,  and  it  must  have  a  minimum 
value  of  £2,500.  If  it  is  in  separate  areas  those  areas  must  be 
"not  more  than  five  miles  apart."  Those  words  are  sought  to 
be  used  in  support  of  the  argument  that  the  legislature  meant 
that  there  could  not  be  a  classification  or  valuation  of  a  landed 
estate  unless  all  pieced  of  land  held  by  the  same  owner  and 
being  "not  more  than  five  miles  apart"  were  included  in  the 
valuation  and  classification.  The  answer  to  any  argument  of 
that  sort  is  that  the  legislature  has  not  said  so  either  expressly 
or  by  necessary  implication.  It  is  suggested  that,  although  the 
legislature  has  not  said  so,  it  may  be  inferred  from  the  con- 
sequences which  might  flow  from  a  contrary  conclusion.  With 
great  respect  I  think  these  consequences  cannot  be  considered 
for  that  purpose.  If  the  legislature  has  used  plain  language 
we  have  nothing  to  do  with  the  consequences.  It  is  for  the 
legislature  to  consider  whether  the  Act  operates  harshly.  In  my 
opinion  the  words  "not  more  than  five  miles  apart"  are  a  mere 
negative  proviso  for  the  benefit  of  the  taxpayer  when  his  landed 
estate  consists  of  more  than  one  piece  of  land.  A  negative  proviso 
cannot  be  construed  as  imposing  a  positive  and  imperative  duty, 
and  the  most  that  can  be  said  for  it  is  that  it  is  for  the  benefit  of 
the  taxpayer,  and,  if  he  chooses  to  waive  it,  he  cannot  afterwards 
rely  on  it. 

I  will  now  deal  with  some  other  arguments  in  support  of  the 
defendant's  contention.  It  is  said  that  the  classifiers  have  no 
jurisdiction  except  to  classify  the  whole  estate.     For  the  reasons 


644  HIGH   COURT  [lIQi 

H.  C.  OF  A.  I  have  given,  the  existence  of  an  estate  is  sufficiently  estaUidifll 

^™^       when  you  have  the  minimum  area,  being  of  the  minimmn  vahav 

The  Kino    ^^^^  the  condition  fulfilled  that  the  separate  portions  are  not  moi 

ATKiiiaoN    ^^^  ^^®  miles  apart.     But  it  is  said  that,  if  the  classifiers  w« 

able  to  select  portions  of  the  whole  holding  of  a  land  owner,  th^ 

might  take  the  most  valuable  portions  and  leave  out  the  leii 
valuable,  and  that  the  result  might  be  that  the  value  of  the  esulB 
thus  created  might  be  higher  than  it  would  be  if  all  the  land  woi 
included.  That  is  conceivable.  A  case  was  put  in  argument  oft 
landed  estate  consisting  of  rich  flats  surrounding  a  barren  moiBh 
tain,  and  the  classifiers  omitting  altogether  from  their  classificacioft 
the  mountain,  which,  if  included,  might  have  brought  down  tk 
average  value  of  the  whole  estate.  I  apprehend  that,  in  soA  t 
case,  if  the  mountain  were  entirely  surrounded  by  the  rich  flats,  k 
would  be  all  one  parcel  of  land.  Possibly  the  legislature  did  oat 
think  it  necessary  to  provide  for  a  man  objecting  that  he  was  taxed 
in  respect  of  less  land  than  he  ought  to  have  been.  In  that  Tiev, 
it  would  be  a  casus  OTnissus.  But  in  a  case  like  that  the  real  oaoh 
plaint  would  be  of  over-valuation.  Sea  16  requires  the  classifies 
to  ascertain  as  they  may  be  best  able  the  name  and  address  of  ev^ 
owner  of  any  landed  estate  classified  by  them,  to  make  a  retan 
thereof  respectively,  and  in  such  return,  where  several  persons  an 
returned  as  the  owners  of  any  landed  estate,  to  specify,  as  tbey 
may  be  best  able,  the  respective  interests  of  such  persons  theron 
The  classifications  when  completed  are  to  be  published  in  (he 
OovemTnent  Gazette  (sec.  18),  and  by  sec.  22  "  within  one  mcmth 
after  publication  of  the  classification  of  any  land  in  the  Govern- 
Tnent  Gazette  as  aforesaid,  any  owner  thereof  may  appeal  against 
such  classification  to  the  Commissioners.''  It  is  said  that  the 
only  ground  of  appeal  is  excessive  valuation.  Possibly  it  i& 
That  is  the  only  question  which  is  really  important  in  the  sap- 
posed  case.  Over-valuation  might  occur  in  one  of  two  way& 
Either  the  land  owner  complains  that  he  is  only  taxed  in  respect 
of  part  of  his  land,  with  the  result  that  the  taxable  value  is 
increased  by  the  omission — a  highly  improbable  case — or  that  the 
land  valued  has  been  valued  too  highly.  In  either  case  he  oonld 
appeal,  and,  if  the  Commissioner  refused  to  entertain  the  appeal 
in  the  first  case,  I  think  that  the  general  provisions  of  the  law 
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)  ftiifficient  to  do  justice  in  such  a  case..     The  observations  in  ^-  C.  of  A 

1906 

«  Queen  v.  Smith  (1),  which  has  been  referred  to  in  several  ^ 

see  before  us  lately,  I  think  throw  some  light  on  tKat  point.    Thb  Kino 

it  in  truth,  for  the  reasons  I  have  given,  it  appears  to  me  that    ^t^inson. 

ch  an  objection  cannot  be  taken.    If  it  can,  it  must  be  taken  at 

e  time  of  classification  whether  by  way  of  appeal  or  by  some 

ber  means.   In  the  present  case  the  defendant  took  no  objection 

that  time,  but  now,  after  the  lapse  of  several  years,  he  says 

at  a  piece  of  his  land  within  five  miles  of  that  which  was 

lasified  was  not  included  in  the  classification,  and  that  therefore 

e  whole  proceeding  is  void.    I  will  refer  briefly  to  the  facts 

liich  are  said  to  raise  this  defence. 

Some  years  before  the  defendant  became  proprietor  of  estate 

a  988,  portion  of  it  had  been  sold  by  his  vendor,  and  it  is  said 

at,  although  his  vendor  was  properly  upon  the  register  in 

q)ect  of  the  remainder  of  the  land,  that  remainder  when  pur- 

lased  by  the  defendant  became  in  law  unclassified  land.     It  is 

ken  said  that  some  parts  of  estate  No.  1066  are  within  five  miles 

:  No.  988,  and  that  consequently  the  attempted  classification  of 

tate  No.  1066  was  absolutely  futile  and  void,  because  No.  988 

as  not  included  in  it.     I  cannot  follow  that  argument     First  of 

I,  estate  No.  988  continued,  in  my  opinion,  to  be  classified,  and 

le  defendant  was  the  registered  owner  of  it  at  the  time  of  the 

•fisification  of  estate  No.  1066.    Consequently  the  fact  that  the 

efendant  was  owner  of  estate  No.  988  could  not  in  any  way 

Ifect  the  propriety  of  the  classification  of  estate  No.  1066.    The 

Hue  argument  is  used  with  respect  to  estate  No.  1194,  with  the 

Witional  fact  that  in  that  case  there  was  a  piece  of  unclassified 

ad  within  five  miles  of  it,  of  which  the  defendfimt  was  owner, 

at  which  was  not  included  in  the  classification.   Estate  No.  1232 

onsiste  of  land  which  was  formerly  No.  580  together  with  some 

tker  land  which  the  defendant  had  acquired  before  reclassifica- 

ttL    In  my  opinion,  the  classification  of  all  these  estates  was 

'•lid  and  within  the  provisions   of  the  Act,  and  none  of  the 

fcjections  taken  by  the  defendant  can  be  maintained.   The  notion 

*  declassification  of  an  estate  by  sale  and  transfer  of  portion  of 

k  and  subsequent  sale  and  transfer  of  the  remainder,  although 

(1)  3App.  Gas.,  614. 
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H.  C.  OF  A.   that  remainder  still  continued  to  be  a  landed  estate  while  in  tk 

hands  of  the  vendor,  is  unintelligible  to  me.     For  these  reasoisl 

Tmb  Kino    ani  of  opinion  that  the  appeal  should  be  allowed. 


V, 

Atkinson. 


O'Connor  J. 


Barton  J.     I  am  entirely  of  the  same  opinion,  and  I  ham 
nothing  to  add   to   what   has  been   said  by  the  learned 
Justice. 

O'Connor  J.  I  am  of  the  same  opinion,  and  have  very  lii^m 
add.  The  only  light  that  can  be  got  upon  the  meaning  of  M 
sections  which  have  been  the  subject  of  argument  is  that  to  h 
gathered  from  looking  at  the  Act  as  a  whole.  The  Act  is  a  Itti 
tax  Act  of  limited  operation.  The  limit  is  defined  in  sees.  3  aoi 
5,  and  it  is  a  minimum  limit.  The  tax  is  imposed  by  see.  4  opoi 
owners  of  landed  estates,  and  the  minimum  landed  estate  whiek 
can  be  subject  to  tax  is  described  in  sec.  3.  Now,  there  are  thwi 
elements  which  go  to  form  the  landed  estate  which  is  to  be  tk 
subject  of  taxation  under  the  Act  No  estate  of  lower  value  thu 
that  can  be  taxed.  Every  estate  above  that,  if  it  comes  wiUuBJ 
the  conditions,  may  be  taxed.  The  conditions  are  these:— Tta 
land  must  be  of  the  value  of  upwards  of  £2,500.  There  ii 
machinery  in  the  Act  for  settling  that  value.  If  the  classiiieny 
who  make  the  valuation  in  the  first  place,  value  the  land  ix» 
highly,  the  owner  may  appeal  to  the  Commissioners,  and,  by  set 
34,  the  decision  of  the  Commissioners  as  to  valuation  musi  be 
final.  The  next  element  is  that  the  land  must  be  the  land  of  ^ 
owner,  who  is  to  be  made  liable  for  the  tax.  There  is  anthoritf 
given  to  settle  that  matter  by  special  machinery  under  ihe  Act 
If  a  person  is  put  upon  the  register  as  owner  of  a  landed  estate, 
he  may,  if  he  wishes,  apply  to  the  Commissioners  to  have  la 
name  removed  from  the  register.  If  the  Commissioners  deafc 
against  him,  he  may  appeal  to  the  Supreme  Court.  So  thatia 
regard  to  that  matter  there  is  special  machinery  to  settle  whether 
he  is  the  owner  or  not.  Then  comes  the  third  element,  that  is, 
area.  There  is  no  machinery  to  settle  that  If  the  area  is  less 
than  640  acres  it  is  clear  there  is  no  jurisdiction  to  classify  the 
estate,  it  cannot  be  brought  under  the  Act,  and  is  not  liaUe  t» 
taxation.     But  if  the  estate  is  above  that  area  and  of  a  greawr 
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value  than  £2,500,  then  the  question  is  whether  there  is  any  power   H.  C.  of  a. 
under  the  Act  to  inquire  into  the  area  of  the  estate  and  the  form       ^_/_\ 
in  which  it  is  put  together.     There  is  no  difficulty  in  regard  to    xhe  King 
the  first  class  of  cases  dealt  with  by  sec.  3,  that  is  to  say,  where 
the  land  is  one  parcel  of  more  than  640  acrea     But  inasmuch  as 
the  Act  provides  that  a  landed  estate  may  be  made  up  of  several 
blocks  of  land  each  of  less  than  640  acres,  there  is  a  limitation 
imposed  upon  the  classifiers,  and  the  limit  is  this — if  the  landed 
estate  is  made  up  of  several  blocks  of  land,  the  blocks  must  not 
be  more  than  five  miles  apart.    It  is  very  difficult  to  see  how  that 
section  can  be  applied  if  the  literal  meaning  of  the  words  "not 
more  than  five  miles  apart"  be  taken.     Because  in  that  case,  as 
was  pointed  out  by  the  Attorney-General,  if  the  meaning  is  that 
each  area  must  be  within  five  miles  of  the  outside  boundarj^^  of 
the  other,  there  might  be  an  estate  consisting  of  a  chain  of  small 
blocks  extending  for  twenty  or  thirty  miles.    That  cannot  be  the 
meaning  of  the  words  "not  more  than  five  miles  apart,"  and  it  is 
difficult  to  say  what  is  their  meaning.    But,  whatever  the  meaning 
is,  it  is  clear  that  it  was  never  intended  to  impase  on  the  classifiers 
the  obligation  of  including  every  separate  area  belonging  to  the 
same  owner  which  is  "  not  more  than  five  miles  apart "   from 
another  area  of  the  same  owner.     That,  after  all,  brings  us  back 
to  this  point: — The  legislature   having    imposed    a    minimum 
quantity  of  land  which  can  be  classified  as  a  landed  estate,  has  it 
imposed  upon  the  classifiers  the  obligation  of  including  in  their 
assessment  every  separate  area  withm  the  five  mile  limit,  imposed 
by  sec.  3  ?     I  quite  concur  as  to  the  desirability  and  the  fairness 
of  including  all  areas  within  the  limit  for  the  purpose  of  esti- 
mating the  value  to  be  put  upon  the  whole  of  the  estate.     Mr. 
Mitchell  used  very  strong  arguments  which  entirely  appealed  to 
my  judgment  on  the  question  of  fairness,  but  it  appears  to  me 
that  those  were  all  arguments  to  be  addressed  to  the  legislature. 
Before  we  can  give  effect  to  them  we  must  find  our  justification 
in  the  Act  itself  for  imposing  this  obligation  upon  the  classifiers, 
and  I  can  see  none.     It  might  be  a  more  equitable  way  of  taxing 
the  land,  but  the  answer  is  that  the  legislature  has  not  provided 
for  it.     Under  these  circumstance  the  first  answer  to  the  defence 
made  here  is  that  there  is  no  obligation  upon  the  classifiers  to 
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H.  C.  OF  A.  classify  in  the  manner  contended  for.    It  follows  that  the  regisUr 

1AQA 

as  to  valuation  and  ownership  standing,  the  owner  is  liaUe  to 

The  King    pay  tax. 

Atkinson  With  regard  to  the  second  matter,  whether  the  classificatioD  k 
subject  to  appeal  as  to  value,  I  see  no  difficulty  in  assenting  to 
the  argument  that  it  was  open  to  the  person  aggrieved  to  appeal 
to  the  Commissioners  on  the  ground  that  the  valuation  was  doI 
fair  within  the  meaning  of  the  Act.  "  Classification  "  in  this  AA 
means  valuation.  There  is  no  authority  in  the  Commissioneis 
except  as  to  value.  They  have  no  authority  to  determine  finallj 
as  to  ownership,  nor  as  to  whether  the  area  of  the  land  is  sufficienl 
to  constitute  an  estate  which  is  taxable.  All  they  have  to  do  b 
to  value,  and,  in  considering  the  value  of  an  estate  that  has  bees 
classified,  the  question  whether  the  classifiers  have  included  or  nol 
included  other  land,  whether  belonging  to  the  same  owner  or  not, 

« 

which  would  affect  the  value  of  the  estate  when  classified,  seems 
to  me  to  come  within  the  authority  to  hear  appeals  as  to 
valuation.  It  is  unnecessary  to  add  more.  I  agree  that  the 
appeal  must  be  allowed. 

Appeal  (Mowed.  Jvdgraent  for  the  defend" 
ant  set  aside.  Judgment  for  the  Crown 
with  costs.  Defendant  to  pay  the  costs 
of  the  appeal. 

Solicitor,  for  appellant,  Ouinness,  Crown  Solicitor  for  VictaruL 
Solicitors,  for  respondent,  Schede  &  Schede,  Melbourne,  for 
F.  J.  Macohoy,  Bendigo. 

B.L 
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HA   GEE,  AH  KOW,  CHOW   GHEE  \ 
AND  ONG  SEET       .        .        .        .  /      '    Appellants  ; 

Defendants, 

AND 

ARTIN Respondent. 

Complainant, 


BOW  QUIN  AND  ANOTHER  .    Appellants; 

Defendants, 

AND 

ARTIN Respondent. 

CJOMPLAINANT, 

on  APPEAL  FROM  THE  POUCE  COURT  HOLDEN  AT 
PERTH,  WESTERN  AUSTRALIA.  - 

hihibUed  immigrafUs — Sducation  test — Language,  by  vrkom  to  he  chosen — AtUr^ois  j^^  q^  or  A. 
acquit — Immigrant  landed  under  restraint  of  law—**  Immigrant"  meaning  of—         1905. 
UneowitiiiUionai — Prior  domtcil  in  Commonwealth — Immigration  J^estriction        s^^^^ 
Act  1901  (iVb.  17  of  1901),  sees.  3,  5,  I—Colonial  Laws  Validity  Act  (28  <fe  29       Perth, 

Vict),  c.  63,  sec.  2,  Oct.  19,  20. 

The  test  whether  a  previous  dismissal  is  a  bar  to  a  farther  prosecution  is 
whether  the  evidence  necessary  to  support  the  second  prosecution  would  have    ^Barton^d 
been  sufficient  to  procure  a  legal  conviction  on  the  first.  O'Connor  JJ. 

It  is  therefore  no  defence  to  a  prosecution  for  '*  being  a  prohibited  immigrant 
found  within  the  Commonwealth  "  on  2nd  June,  that  the  accused  was  previously 
oonvicted  on  a  similar  charge  laid  as  of  13th  January,  and  that  such  conviction 
WM  quashed. 

It  is  for  the  officer,  and  not  the  immigrant,  to  select  the  European  language 
for  the  purpose  of  applying  the  test  under  sec.  3  (a)  of  the  Immigration 
Restriction  Act  1901. 
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H.  0.  OF  A.  Where  prohibited  inixnigrants  were  diBCovered  as  stowaways,  srresieda 

1905.  board  ship  at  Fremantle,   and  brought  ashore  in  custody,  it  is  no  detoa 

^^  *  "^  to  a  subsequent  prosecution  for  being  prohibited  immigrants  found  withktk 

Chia  Geb  Commonwealth,  that  they  were  brought  ashore  in  the  custody  of  the  law. 

!Nf  ARTIN 

'  In  order   to  prove  that  a  person  who  enters  the  Commonwealth  ii  s 

ChowQuin  ** immigrant"  within  the  meaning  of  the  ImmigrcUion  Rettriciion  Ad  1901, i 

V.  is  not  necessary  to  prove  that  he  intended  to  remain  in  the  Commonvakk 

^^^^'  for  any  definite  period. 

Under  the  Act  of  1901,  a  person  formerly  domiciled  in  the  Common veikk 
ipight  be  convicted  of  being  a  prohibited  immigrant  if  he  did  not  satiafvxk 
proper  officer  that  he  had  been  so  domicled^ 

Appeals  from  orders  of  the   Police    Court,  holden   at  Perth. 
Western  Australia. 

In  the  beginning  of  January  1905,  the  ap]»ellant6,  all  of  whoa 
were  Chinese,  were  discovered  by  the  Customs  authorities  as 
stowaways  on  board  the  s.s.  Charon.  They  were  thereupon 
arrested  and  brought  before  the  Pol\ce  Court  at  Fremantle  charged 
with  being  prohibited  immigrants  found  within  the  Commoa- 
wealth  on  13th  January  in  contravention  of  the  Immigration 
Restriction  Act  1901.  They  were  sentenced  to  imprisonment  by 
the  magistrate,  but  the  conviction  was  subsequently  quashed  by 
Bumside  J.  on  the  ground  that  the  test  was  not  properly  applied. 
Immediately  after  release,  they  were  re-arrested,  subjected  apun 
to  the  test,  and  on  failure  to  pass  it,  were  taken  to  the  Police 
Court  at  Perth  and  charged  with  being  guilty  of  a  similar  offence 
on  2nd  June.  They  were  convicted  and  sentenced  to  tw^o  months 
imprisonment.  Appeals  against  the  convictions  were  made  to 
the  Supreme  Court  of  Western  Australia,  and  it  was  there  ordered 
that  the  questions  raised  in  the  appeals  should  be  argued  before 
the  High  Court. 

Le  Meswrier,  for  the  appellants.  The  test  clause  in  the  Itnm- 
gration  Restriction  Act  1901,  sec,  3  (a)  is  unconstitutional,  as 
being  vltra  vires  the  Constitution,  and  also  in  conflict  with  the 
provisions  of  the  Colonial  Laxos  Validity  Act{2%i&29  Vict)c63» 
sec.  2. 

The  Constitution,  sec.  51  (xxvii.)  gives  no  power  to  the  Com- 
monwealth Parliament  to  prescribe  any  such  condition  as  this,  to 
enable  a  person  to  gain  entry  into  the  Commonwealth.     Any  such 
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idition    is  void  as  being  contrary  to  the   provisions  of  the  H.  C.  of  A, 
lonioi  Law8  Validity  Act    Sec.  2  of  that  Act  provides  that        ^ 
tty  Ck>lonial  Law  which  is    .     .     .    repugnant  to  the  provisions    chia  Gkb 
any  Act  of  Parliament  extending  to  the  colony     ...     or     m^^^ik 

ragnant  to  any  Order  or  Regulation  made  under  Authority  of       

sh  Act     .     .    .     shall  be  read  subject  to  such  Act,  Order,  or     ^^^  '^^ 
gulation,  and  shall  to  the  extent  of  such  repugnancy    .     .     .      Mabtin. 

.     .     .     void  and  inoperative." 
[Griffith  CJ. — Can  you  refer  to  any  Act  of  the  Imperial 
rliament,   Order  or  Regulation,   to   which   this   provision,  is 
[mgnant  ?] 

Magna  Charta,  and  all  the  subsequent  acts  confirming  the  great 
uter. 

No  law  of  the  Commonwealth  is  valid  which  interferes  with 
saty  rights.     [He  referred  to  several  treaties  between  Great 
itain  and  foreign  nations;  and  Cooper  v.  Stuart  (1),  Davidson 
New  Orleans  (2),  and  State  v.  Loomw  (3).] 
The  test  is  an  impossible  one  in  some  c€useS)  and  the  maxim 
^lies :  lex  non  cogit  ad  impoasibilia.    The  immigrant  is  entitled 
select  any  language  he  chooses  for  the  purposes  of  the  test. 
To  establish  a  case  against  the  appellants,  it  must  be  proved 
lat  they  were  immigrating.     The  Immigration  Restriction  Act 
X)l  only  applies  to  such  aliens  as  enter  the  Commonwealth  with 
le  intention  of  remaining :  United  States  v.  Burke  (4). 
[O'CoNNOB  J. — That  was  a  decision  as  to  the  crews  of  visiting 
lipa    Under  the  Commonwealth  Act  the  crews  are  expressly 
cempted.] 

The  test  was  not  properly  applied.  After  arrest  they  were 
iken  to  the  police  station.  The  intention  of  the  officer  was  to 
lake  them  write  out  a  particular  passage  of  fifty  words.  The 
iterpreter  did  not  ask  them  to  write  out  the  particular  passage, 
«it  just  to  write  out  fifty  words  in  English. 

[Griffith  C.J. — All  the  words  were  read  to  them,  and  they 
»ere  given  to  understand  that  they  were  to  write  those  words  in 
Snglish.] 

There  was  no  proof  by  the  Commonwealth  that  the  defendants 

Ij)  U  App.  Caa.,  286.  (3)  Thayer,  930. 

W  96  U.S.,  97.  (4)  99  Fed.  Rep.,  895. 
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H.  C.  OF  A.   did  not  come  within  the  classes  excepted  by  the  Act    J^iAa 

^^      Act  1902  (No.  11),  sec.  72. 
Cbia  Gu        ^6  appellants  were  convicted  previously  on  a  similar  chirps 
MABTiN.     »^^  ^^^  conviction   was   quashed.     The    defence    therefart  il 

autrefois  cLcquit  applies :  Pilcher  v.  Stafford  (1) ;  R.  v.  Ji 

ChowQuin  of  Portsmouth  (2). 
Mabtin.  The  appellants  were  improperly  before  the  Court.  There 
no  authority  for  the  constable  to  arrest  and  take  them  before 
Court.  They  were  not  responsible  for  being  found  within 
Commonwealth  on  2nd  June.  They  had  no  opportunity  to  leaTt( 
and  cannot,  as  they  were  forced  to  be  there,  be  said  to  have  beef 
'*  found  within  "  the  Commonwealth.  The  terminus  of  the  ^ 
was  Fremantle.  They  were  on  bail ;  but  the  bail  bond  did 
take  them  out  of  the  custody  of  the  law. 

Barker,  for  the  respondent,  was  asked  to  confine  his  ar^meBt 
to  the  last  point.  The  point  was  not  taken  below,  and  cannot  te 
taken  now  for  the  first  time.  There  was  evidence  that  tb 
appellants  came  here  intending  to  remain,  not  merely  as  trayeUei& 
This  was  their  terminus.  There  is  no  evidence  of  what  S»i 
requirements  of  their  recognizance  are,  whether  personal  attend- 
ance was  required  or  whether  they  could  appear  by  counsel  or 
attorney.  The  first  convictions  were  quashed  because  the  test  wtf 
wrongly  applied  on  13th  January.  It  must  therefore  be  regarded 
as  never  having  been  put  at  all  until  2nd  June.  The  applicatioa 
of  the  test  on  that  date  relates  back  to  the  13th  January ;  when 
the  immigrants  first  landed.     [He  cited  the  Qtceen  v.  Weil  (3).] 

Le  Mesurier,  in  reply. 

Griffith  C.J.  A  number  of  objections  have  been  taken  to  the 
convictions  in  this  case,  all  of  which  are  tmsubstantiaL  To  some 
of  them  it  is  not  necessary  to  refer.  The  first  point  made  by  Mr. 
Le  Mesurier  was  that  the  Immigration  Restriction  Act  1901  was 
unconstitutional,  because  its  provisions  were  contrary  to  the  pro- 
visions of  Ma^gna  Charta,  and  the   Statutes  which  had  since 

(1)  4  B.  &  S.,  775.  (2)  (1892)  1  Q.B.,  491. 

(3)  9  Q.B.D.,  701. 
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confirmed  it,  and  also  inconsistent   with  certain   treaties.     The   H-  C.  of  A 
contention  that  a  law  of  the  Commonwealth  is  invalid  because 
it  is  not   in  conformity   with  Mdgna   Charta  is  not  one  for    ChiaGbe 
serious  refutation.     As  to  the  objection  that  the  provisions  of  the      ^^^^ly 

Act  are  invalid  as  being  in  conflict  with  treaties,  it  is  sufficient       

to  say  that  some  day  perhaps  that  question  may  be  raised  for  *'*'^  '»^'^ 
decision,  but  it  is  not  raised  now.  There  is  no  treaty  in  existence  ^abtik. 
which  is  relevant  to  the  present  case,  and  therefore  it  is  not  neces-  orwith  o. j. 
sary  to  say  anything  about  that  argument.  A  point  primd  facie 
of  more  validity  was  that  these  men  had  previously  been  con- 
victed of  the  same  offence,  and  that  the  convictions  had  been 
quashed.  It  appears  that  the  convictions  were  quashed  on  the 
ground  that  the  test  had  not  then  been  applied  to  them,  that  is  to 
say,  that  they  had  never  been  informed  in  a  language  which  they 
could  understand  of  what  they  were  required  to  do.  The  test 
whether  a  previous  conviction  is  a  bar  to  a  further  prosecution  is 
whether  the  evidence  necessary  to  support  the  second  prosecution 
would  have  been  sufficient  to  procure  a  legal  conviction  on  the 
first.  In  this  case  the  appellants  were  charged  with  being 
prohibited  immigrants  within  the  meaning  of  sec.  7  of  the 
Immigration  Restriction  Act  1901,  found  within  the  Com- 
monwealth on  2nd  June.  The  previous  charge  was  of  being 
prohibited  immigrants  found  within  the  Commonwealth  on  13th 
January.  Of  course,  it  is  obvious  that  the  evidence  required  to 
show  that  they  were  prohibited  immigrants  found  within  the  Com- 
monwealth on  2nd  June  could  not  have  been  sufficient  to  procure 
a  legal  conviction  on  a  charge  of  being  within  the  Commonwealth 
on  13th  January.  It  was  then  suggested  that  the  immigrant  was 
entitled  to  select  the  European  language  from  which  he  was  to 
write  fifty  words  from  dictation.     The   words  of   the  Act  are : 

"  Any  person  who fails  to  write  out  at  dictation 

and  sign a  paasage  of  fifty  words  in  length  in  an 

European  language  directed  by  the  officer."  From  that  it  is  plain 
that  it  is  for  the  officer,  and  not  for  the  immigrant,  to  select  the 
passage.  The  last  point  taken,  and  taken  before  us  for  the  fijrst 
time,  is  that  the  men  did  not  come  here  voluntarily,  but  that  they 
were  brought  here  in  the  custody  of  the  law,  and  had  only  been 

discharged  from  the  custody  of  the  law  when  they  were  arrested. 
VOL.  II r.  46 
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fl.  C.  OF  A.  The  facts  are  that  the  men  came  as  stowaways  on  a  ship  tradaj 

between  the   terminal  ports  of   Singapore  and  Fremantle,  anl 

Chia  Gbk     came  in  the  ship  to  the  end  of  her  voyage.    There  was,  th»efa^ 

Mabtin      obviously,  evidence  that  they  did  not  come  to  the  Commoiiwe«ltl 

merely  intending  to  enter  its  territory  as  members  of  a  crew  oil 

\,     ^^  ship  coming  here  and  going  away  again  in  the  ordinary  coursed 

Martin,  their  business.  When  they  were  found  in  the  Cbmmonwealflifli 
2nd  June,  after  the  previous  convictions  had  been  quashed,  \hm 
were  here  in  pursuance  of  their  original  intention.  They  hd 
entered  the  Commonwealth  voluntarily,  they  were  found  hfl^ 
and  they  failed  to  comply  with  the  test.  They  therefore  hrougU 
themselves  clearly  within  the  terms  of  sec.  5,  sub-sec  (2)  of  ibfi 
Act.  All  the  ingredients  of  the  offence  are  clearly  prov«L  It 
was  suggested  that  the  term  "  immigrant "  in  this  Act  means  i 
person  "  who  arrives  in  the  Commonwealth  with  the  intention  d 
becoming  a  permanent  resident."  The  word  may  have  that  mesB* 
ing  in  some  contexts.  When  you  are  contrasting  immigrants  wi& 
members  of  a  crew,  that  may  be  a  convenient  distinction  to 
take,  but  the  purpose  of  this  Act  is  clearly  to  prevent  entry  into 
the  Commonwealth;  the  test  is  one  to  be  applied  on  entry, and  d« 
question  whether  a  man  is  an  immigrant  must  be  a  matter  c&paUl 
of  being  determined  then  and  there.  It  would  be  reducing  tie  Aflk 
to  a  nullity  if  it  were  held  that  the  test  of  whether  a  man  wei* 
an  immigrant  or  not  was  to  be  some  intention  in  his  mind,  whkl 
intention  the  Commonwealth  authorities  might  have  no  means  cL 
discovering.  If  there  could  be  any  doubt  on  the  subject,  it  if  i 
removed  by  the  words  of  sec.  5,  sub-sec.  (2),  which  speak  of  ffl  | 
immigrant,  "  at  any  time  within  one  year  after  he  has  entered  the 
Commonwealth."  The  term  "  immigrant "  is  clearly  satisfi^l  by 
the  act  of  coming  into  the  Commonwealth.  The  case  of  the  crew 
of  a  ship  is  excepted  by  sec.  3,  sub-sec.  (k). 

Barton  J.    I  concur. 

O'CoNNOB  J.     I  concur. 


Chow  Quin  and  Another  v.  Martin. 
Le  Meaurier,  for  appellants.     As  to  two  of  the  appellants,  tiiey 
were  previously  domiciled  in  Western  Australia,  but  left  theSU^ 
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without  having  obtained  an  exemption  certificate.     Under  these  ^-  C«  o'  ■^* 

circumstances,  the  magistrate  was  wrong  in  holding  them  liable       ^ '^ 

to  the  test  on  their  return.  Chia  Gke 


Barkei\  for  respondent,  was  not  called  upon. 


I 

V,  \ 

Martin. 


Chow  Quin 

V. 

Martin. 


Griffith  C.J.  The  only  additional  point  made  in  this  case  is 
that  the  appellants  had  been  previously  domiciled  in  Western  oriflith  c.j. 
Australia,  within  the  Act,  and  therefore  were  not  "  immigrants." 
In  the  last  case  the  question  arose  as  to  what  was  the  meaning  of 
the  word  "  immigrant "  as  used  in  the  Act,  and  we  expressed  our 
opinion  as  to  the  meaning  of  the  term.  It  is  now  suggested  that 
that  decision  does  not  apply  to  persons  who  have  already  been  in 
Australia.  The  intention  of  the  legislature  in  that  regard  is 
clearly  expressed  in  sub-seca  (h)  and  (n)  of  sec.  3.  There  is  no 
doubt  that,  if  these  men  had  satisfied  the  proper  officer  that  they 
had  been  formerly  domiciled  in  the  Commonwealth,  they  were 
entitled  to  come  back,  and  could  not  have  been  convicted  of  being 
prohibited  immigrants  ;  and  I  think  it  is  to  be  regretted  that  they 
did  not  ask  for  an  adjournment  of  the  cases  in  order  to  have  an 
opportunity  of  tendering  evidence  to  the  officer.  However,  we 
are  now  only  concerned  with  the  convictions,  and  the  convictions 
are  technically  right ;  but  I  doubt  if  the  facts  were  properly  repre- 
sented to  the  authorities.  As  I  have  said,  however,  we  can  only 
deal  with  the  convictions  before  us,  and  there  is  no  doubt  they 
are  proper  convictions. 

Barton  J.    I  agree. 


O'Connor  J.    I  agree. 


Appeals  dismissed  with  costs. 


Solicitor,  for  appellants,  Le  Mesurier. 
Solicitor,  for  respondent.  Crown  Solicitor, 

H.  E.  M. 
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REID 


Appelust; 


Plaintiff, 


AND 


SMITH 

Defendant, 


RESPOKDESt 


ON  APPEAL  FROiM  THE  SUPREME  COURT  OF 

QUEENSLAND. 

H.  C.  OF  A.    Landli/rd  and  teTiant— Fixture — AnnexeUioti  to  freehold— House  rtUwg  byidm 

weight  on  piers — Principle  for  determining  whether  chcUtel  or  part  offrtfhfUr^ 
Intention — Degree  and  object  qf  annexation— Extension  of  covmtmUs  to  tsMRl 
under  BecU  Property  Act  1H61  (Q.)  to  buildings  erected  on  the  land  w  esxtff  4 
the  value  agreed  upon— Real  Property  Act  1861  {Q.)  (25  Vict.  Xo.  14),  «e.  71 


1905. 

Brisbane, 
Dec.  6,  8. 


Griffith  C. J., 

Barton  and 

O'Connor  J  J. 


The  fact  that  a  house  erected  by  a  lessee  rests  by  its  own  weight  opoo  pMi; 
or  piles  fixed  into  the  ground,  and  is  not  otherwise  affixed  to  the  freehold,  datf 
not  necessarily  constitute  it  a  chattel  removable  at  the  will  of  the  lessee. 


Whether  such  a  building  does  or  does  not  form  part  of  the  freehold  d 
upon  intention,  in  determining  which  regard  must  be  had  to  the  object,  is  veft 
as  the  degree,  of  annexation. 

The  respondent  was  the  transferee  of  a  lease,  granted  by  the  appeUut^i 
predecessor  in  title,  which  contained  a  covenant  by  the  lessees  to  erect  oaekl 
land  a  building  of  a  value  not  less  than  £50.      In  pursuance  of  this  covepiat  | 
the  lessee  had  already  erected  on  the  land  a  small  wooden  building,  setiaQf 
affixed  to  the  soil,  before  the  respondent  became  the  transferee.     To  tbis^ 
attached  another  wooden  building  which  he  used  as  a  dwelling-houie,  and  (■ 
another  part  of  the  land  he  erected  another  wooden  building,  also  used  <si 
dwelling-house.     Both  these  dwelling-houses  rested  by  their  own  weight  os 
piers  or  piles.    A  flight  of  steps  was  nailed  to  the  verandah  of  each  bnildiox,  tbft 
bottom  tread  of  which  rested  on  a  piece  of  timber  sunk  into  the  gronsd.   b 
order  to   check  the  ravages  of  white  ants  it   is  the  practice  in  Kocthoi 
Queensland  to  build  houses  upon  piers  or  piles,  with  iron  plates  to  break  tte 
continuity  between  the  superstructure  and  the  ground.     The  lease  oontaisi'' 
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a  covenant  to  insure  against  fire  all  buildings  to  be  erected  upon  the  land.    In   H.  C.  of  A. 

a    suit  for  an  injunction  by  the  appellant  to  restrain  the  respondent  from         1905. 

removing  the  buildings  at  the  termination  of  the  tenancy  :  '    ''^ 

Rbid 

ffeldf  reversing  the  decision  of  the  Supreme  Court  of  Queensland  {Ghvbb  J.),  ^' 

that,  having  regard  to  the  intention  of  the  parties  as  manifested  by  the  degree         * 

and  object  of  the  annexation,  the  buildini^s  in  question  had  become  part  of  the 
freehold,  and  that  the  injunction  should  be  granted. 

PPEAL  from  a  decision  of  Supreme  Court  of  Queensland. 

The  facts  are  stated  in  the  judgment  of  Oriffiih  C.J. 

ShjcLTx d,  for  the  appellant.  Annexation  is  not  the  only  test^or  even 
le  chief  test,  as  to  whether  the  house  in  question  formed  part  of 
le  freehold.  Houses  are  not  ordinarily  looked  upon  as  chattels, 
it  are  intended  to  form  part  of  the  freehold.  It  seems  to  have 
den  thought  that,  if  an  article  is  admittedly  a  fixture,  the  tenant's 
ght  to  remove  it  would  depend  upon  its  being  erected  for  trade 
urposes  or  ornament;  but  the  English  cases  do  not  support 
lat  view.  The  question  whether  an  article  is  a  fixture  and 
rhether  it  is  removable  are  two  distinct  questions :  Gibson  v. 
Ia7mne7*8mith  Railway  Co.  (1).  The  question  whether  an 
rtiele  is  removable  or  not  is  not  the  only  consideration  in  deter- 
nining  whether  it  is  a  fixture. 

[Griffith  C.J. — The  term  "fixture"  generally  implies  some- 
hing  fixed.] 

In  its  wider  sense  it  means  everything  attached  to  the  freehold, 
rhe  only  form  of  annexation  of  the  buildings  in  this  case  is  their 
nesting  on  the  ground  by  their  own  weight.  The  mode  of  annexa- 
ion,  however,  is  not  the  sole  test :  D'Eyncourt  v.  Gregory  (2). 
'When  the  article  in  question  is  no  further  attached  to  the  land 
than  by  its  own  weight  it  is  generally  to  be  considered  a  mere 
chattel  .  .  .  But  even  in  such  a  case,  if  the  intention  is 
Apparent  to  make  the  articles  part  of  the  land,  they  do  become  part 
of  the  land  " :  Holland  v.  Hodgson  (3) ;  Monti  v.  Barnes  (4).  In 
the  latter  case  the  Court  of  Appeal  accepted  the  rule  as  laid  down 
by  Blackburn  J.,  in  Holland  v.  Hodgson  (5),  and  the  example 
given  by  him  of  blocks  of  stone  placed  one  on  top  of  another  for 

(1)  32  LJ.  Ch.,  337.  Blackburn  J. 

12)  L.R.  3  Eq.,  382.  (4)  (1901)  1  K.B..,  205. 

(3)  L.R.  7  C.P..  328,  at  p.  334,  per  (5)  L.R.  7  C.P.,  328. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

QUEENSLAND. 

Landlord  and  teTumi — Fixture — AnntoixUion  to  freehold — House  reMing  bfitt 
weight  on  piers — Principle  for  determining  whether  chattel  or  part  of. 
Intention — Degree  and  object  of  annexation— Extension  of  covenanU  to  it 
under  JReal  Property  Act  1861  {Q.)  to  buildings  erected  on  the  land  ra  extern 
the  valiu.  agreed  upon— Real  Property  Act  1861  [Q.)  (25  Vid.  Xo,  U),  <fl 

The  fact  that  a  house  erected  by  a  lessee  rusts  by  its  own  weight  opoo 
or  piles  fixed  into  the  ground,  and  is  not  otherwise  affixed  to  the  freehold, 
not  necessarily  constitute  it  a  chattel  removable  at  the  will  of  the  li 


Whether  such  a  building  does  or  does  not  form  part  of  the  freehold  depe« 
upon  intention,  in  determining  which  regard  must  be  had  to  the  object,  tfendl 

as  the  degree,  of  annexation.  i 

I 

The  respondent  was  the  transferee  of  a  lease,  granted  by  the  appdbas^ 
predecessor  in  title,  which  contained  a  covenant  by  the  lessees  to  erect  oafihi| 
land  a  building  of  a  value  not  less  than  £50.  In  pursuance  of  this  cortatm 
the  lessee  had  already  erected  on  the  land  a  small  wooden  bailding,  actaflfj 
affixed  to  the  soil,  before  the  respondent  became  the  transferee.  To  tliiih^ 
attached  another  wooden  building  which  he  used  as  a  dwelling-house,  and  ai 
another  part  of  the  land  he  erected  another  wooden  building,  also  used  Mt 
dwelling- house.  Both  these  dwelling-houses  rested  by  their  own  weight  f» 
piers  or  piles.  A  flight  of  steps  was  nailed  to  the  verandah  of  eaoh  building,  tht 
bottom  tread  of  which  rested  on  a  piece  of  timber  sunk  into  the  ground,  iij 
order  to  check  the  ravages  of  white  ants  it  is  the  practice  in  Noitbad 
Queensland  to  build  houses  upon  piers  or  piles,  with  iron  plates  to  break  tihti 
continuity  between  the  superstructure  and  the  ground.     The  lease  contaia«i 
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a  covenant  to  insure  against  fire  all  buildings  to  be  erected  upon  the  land.    In    H.  C.  op  A. 

a  suit  for  an  injunction  by  the  appellant  to  restrain  the  respondent  from  1905. 

removing  the  buildings  at  the  termination  of  the  tenancy  :  '    •    ' 

Reid 

Held^  reversing  the  decision  of  the  Supreme  Court  of  Queensland  (Ghvhh  J.),  *^- 

that,  having  regard  to  the  intention  of  the  parties  as  manifested  by  the  degree 
and  object  of  the  annexation,  the  buildings  in  question  had  become  part  of  the 
freehold,  and  that  the  injunction  should  be  granted. 

Appeal  from  a  decision  of  Supreme  Court  of  Queensland. 

The  facts  are  stated  in  the  judgment  of  Griffith  C.J. 

ShaTi d,  for  the  appellant.  Annexation  is  not  the  only  test,or  even 
the  chief  test,  as  to  whether  the  house  in  question  formed  part  of 
the  freehold.  Houses  are  not  ordinarily  looked  upon  as  chattels, 
but  are  intended  to  form  part  of  the  freehold.  It  seems  to  have 
been  thought  that,  if  an  article  is  admittedly  a  fixture,  the  tenant's 
right  to  remove  it  would  depend  upon  its  being  erected  for  trade 
purposes  or  ornament;  but  the  English  cases  do  not  support 
that  view.  The  question  whether  an  article  is  a  fixture  and 
whether  it  is  removable  are  two  distinct  questions :  Gibson  v. 
HaTTiTneraTnith  Railway  Co.  (1).  The  question  whether  an 
article  is  removable  or  not  is  not  the  only  consideration  in  deter- 
mining whether  it  is  a  fixture. 

[Griffith  C.J. — The  term  "  fixture "  generally  implies  some- 
thing fixed.] 

In  its  wider  sense  it  means  everything  attached  to  the  freehold. 
The  only  form  of  annexation  of  the  buildings  in  this  case  is  their 
resting  on  the  ground  by  their  own  weight.  The  mode  of  annexa- 
tion, however,  is  not  the  sole  test :  D'Eyncourt  v.  Gregory  (2). 
"  When  the  article  in  question  is  no  further  attached  to  the  land 
than  by  its  own  weight  it  is  generally  to  be  considered  a  mere 
chattel  .  .  .  But  even  in  such  a  case,  if  the  intention  is 
apparent  to  make  the  articles  part  of  the  land,  they  do  become  part 
of  the  land  " :  Holland  v.  Hodgson  (3) ;  Monti  v.  Barnes  (4).  In 
the  latter  case  the  Court  of  Appeal  accepted  the  rule  as  laid  down 
by  Blackbv/m  J.,  in  Holland  v.  Hodgson  (5),  and  the  example 
given  by  him  of  blocks  of  stone  placed  one  on  top  of  another  for 

(1)  32  L.J.  Ch.,  337.  Blackburn  J. 

(2)  L.R.  3  Eq.,  382.  (4)  (1901)  I  K.B..,  205. 

(3)  L.R.  7  C.P.,  328,  at  p.  334,  per  (5)  L.R.  7  C.P.,  328. 
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H.  C.  OF  A.  the  purpose  of  forming  a  dry  stone  wall  becoming  fixtuiefi 
^^^*  apposite  to  the  present  case  :  Perkins  &  Co,  Ltd.  v.  Galloway  (I) 
The  fact  that  houses  are  built  in  a  certain  way  should  not 
to  disprove  the  manifest  intention  that  they  were  to  form  part 
the  freehold :  Leigh  v.  Taylor  (2).  The  house,  if  held  to  be 
chattel,  could  only  be  mortgaged  by  bill  of  sale.  It  is  purely 
question  of  intention  whether  in  a  case  of  this  nature  the 
in  question  is  a  chattel  or  forms  part  of  the  freehold :  BriUm 
Oold  Mining  Co.  v.  Graven  (3) ;  BoHeau  v.  Heath  (4).  Here 
nature  of  the  article  itself  raises  a  very  strong  presamption 
what  the  intention  was. 

The  object  and  purpose  of  the  annexation  must  also  be 
sidered  as  far  as  they  can  be  inferred  from  the  circumstances 
the  case :   In  re  De  Falbe ;  Ward  v,  Taylor  (5);  Boyd  v.  Shot 
(6);  Turner  v.  Cameron  (7);  State  Savings  Bank  v.  Kirchevali^] 


MacGregor^  for  the  respondent.  It  is  admitted  that  the  saper 
structure  could  be  a  chattel.  In  itself  it  does  not  possess 
character  of  realty.  There  must  be  some  de  facto  annexati^ 
before  it  can  be  said  that  the  article  has  lost  its  character  of 
chattel.  Some  degree  of  annexation  is  in  all  cases  necessair 
Holland  v.  Hodgson  (9) ;  Elwea  v.  Maw  (10).  The  fact  of  annexa 
tion  is  said  to  be  the  turning  point  as  to  the  onus  of  proof, 
case  of  Penton  v.  Rohart  (11)  shows  that  a  building  may  in 
cases  be  looked  upon  as  a  trade  fixture :  The  King  v.  Odey  (121 

[Griffith  C.J. — Can  that  be  said  to  be  the   law  now  aftep.| 
what  was  said  by  Blackburn  J.  in  HoUand  v.  Hodgson  (13)  ?] 

There  must  be  soipe  degree  of  annexation  before  there  can  be 
any  question  at  all.  A  house  has  been  held  to  be  a  proper  sob] 
of  an  action  of  trover:  Wansbrough  v.  Maton  (14);  Elwes^- 
Maw  {10);  Climiev.  PTood  (15):  Even  if  intention  is  the  controUii^ 
consideration,  there  is  not  sufficient  proof  here  of  what  the  intoi- 


(1)  (1903)  Q.S.R.  VV.N.,  6. 

(2)  (1902)  A.C.,  157. 

(3)  9Q.L.J.,  144. 

(4)  (1898)2  Ch.,301. 

(5)  (1901)  1  Ch.,  523,  at  p.  535,  per 
Vaughan-  Williams  L.J. 

(6)  L.R.  5  Eq.,  72. 

(7)  L.R.  5  Q.B.,  306. 


(8)  27  Am.  Rep.,  310. 

(9)  L.R.  7  C.P.,  328,  at  p.  334. 

(10)  3  fiast.,  38. 

(11)  4Esp.,  33;  2  East,  88. 

(12)  1  Bat  Ad.,  161. 

(13)  L.R.  7C.P.,.?2a 

(14)  4  A.  &E.,884. 

(15)  L.R.  3  Ex.,  257,  at  p.  260. 


V. 
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tion  was.     Assuming  the  question  of  fixture  does  not  depend  on  H.  C.  of  a. 
whether  or  not  the  foundation  is  let  into  the  soil,  there  must  be        ^ 
clear  evidence  of  the  nature  and  character  of  the  act  by  which  the        r^id 
structure  is  put  in  place,  and  the  intentions  of  those  concerned  in 
the  act:    Meigs*  Appeal  (1);    OttuTnwa   WooUen  Mill  Co,  v. 
Hartley  (2) ;  Oriffim  v.  RansdeU  (3) ;  Curtisa  v.  Hoyt  (4).    Where 
there  is  no  degree  of  annexation  at  all  the  house  is  a  mere  chattel. 
If  the  intention  is  capable  of  altering  its  character  as  a  chattel, 
the  plaintiff  has  not  discharged  his  onus. 

Shand  in  reply. 

Cur.  adv.  wM. 

Griffith  C.  J.  The  short  point  raised  in  this  case  is  whether 
an  ordinary  dwelling-house,  erected  upon  an  ordinary  town 
allotment  in  a  large  town,  but  not  fastened  to  the  soil,  remains  a 
chattel  or  becomes  part  of  the  freehold.  The  question  must  be 
determined  according  to  the  rules  of  the  common  law.  It  arises  in 
an  action  brought  by  the  plaintiff,  who  is  the  owner  of  a  piece  of 
land  in  Townsville,  against  the  defendant,  who  has  been  his 
tenant  under  a  lease  for  twenty-one  years,  and  who,  after  the 
expiration  of  the  term,  proposed  to  remove  from  the  land  two 
dwelling-houses  that  he  had  erected  upon  it  during  and  near  the 
beginning  of  the  term.  The  motion  for  an  injunction  was  treated 
by  consent  as  the  hearing  of  the  action,  and,  after  consideration, 
the  learned  Judge  dismissed  the  action,  holding  that  the  dwelling- 
hoases  were  chattels.  I  take  the  facts  as  stated  by  the  learned 
Judge  himself.     In  his  judgment  he  says  :— 

"  On  24th  June,  1884,  the  plaintiff's  predecessor  in  title  leased, 
under  the  Real  Property  Act,  to  Adlam  and  Hinton,  the  land  in 
question,  for  twenty-one  years,  from  the  1st  June  then  instant,  at 
a  yearly  rental  of  £30.  The  lease  contained  a  covenant  by  the 
lessees  to  erect  on  the  land,  within  twelve  months,  a  building  of 
a  value  of  not  less  than  £50,  which  they  did.  The  building  was  on 
the  land  when  the  defendant  in  May  1885,  became  the  transferee 
of  the  term  of  the  lease.  It  is  a  wooden  structure,  resting  partly 
on  brick  piers,  and  partly  on  wooden  piles  simk  into  the  ground, 

(1)  1  Am.  Rep.,  372.  (3)  71  lod.,  440. 

(2)  24  Am.  Rep.,  719.  (4)  48  Am.  Deo.,  149. 
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H.  C.  OF  A.  the  floor  plates  of  the  building  being  nailed  to  at  least  three  d 
the  wooden  piles.  Whether  this  building  is  attached  to  the  9oQ 
Rkid  physically  or  otherwise,  is  of  no  consequence ;  it  was  bnilt  in 
Smith  performance  of  the  covenant  for  the  improvement  of  the  inhfirit- 
ance,  and  belongs  to  the  landlord.  It  must,  therefore,  be  regarded 
as  annexed  to  the  freehold ;  in  other  words,  as  part  of  the  realty. 
To  this  building  the  defendant  has  attached  a  house  built  of  wooi 
and  used  as  a  dwelling  (which  I  will  call  A),  the  old  buildini 
being  used  as  a  kitchen,  bathroom,  and  wash-house,  to  the  new 
building.  The  floor  plates  of  this  building  rest  on  brick  piera, 
and  are  not  otherwise  attached  to  the  piers.  On  another  part  o£ 
the  land  subject  to  the  lecise  the  defendant  has  erected  another 
wooden  dwelling-house  (which  I  call  B),  on  brick  piers,  similar  to 
building  A.  Both  A  and  B  rest  by  their  own  weight  only  on  the 
piers.  To  each  building  wooden  steps,  nailed  to  the  verajidah,are 
attached,  and  the  bottom  tread  of  each  rests  on  a  piece  of  timba 
on  the  ground,  around  the  bottom  part  of  which,  by  course  ol 
time,  earth  has  accumulated,  so  that  to  that  extent,  they  are  partly 
in  the  ground.  According  to  the  evidence  of  an  expert  buildert 
it  is  not  the  practice  in  Queensland,  even  in  the  case  of  large 
buildings,  such  as  hotels  and  halls,  when  they  are  built  of  wood, 
to  attach  them  to  the  piles  on  which  they  stand  otherwise  than 
by  their  own  weight." 

Now,  the  rule  relied  upon  by  the  defendant  in  support  of  his  daim 
to  remove  the  buildings  is  a  rule  of  the  common  law.  He  contends 
that  it  is  a  rule  that  chattels  of  any  kind  placed  upon  the  sail, 
but  not  annexed  to  it,  remain  chattels.  In  considering  whether* 
suggested  rule,  for  which  there  is  no  direct  authority,  is  a  rule  of 
common  law  or  not,  regard  may  generally  be  had  to  a  remark  made 
by  Sir  William  Blackstone,  that  the  rulas  of  the  common  law  are 
rules  of  common  sense,  and,  if  any  rule  is  suggested  the  application 
of  which  would  lead  to  any  absurd  result,  there  is  at  least  a  primd 
facie  presumption  that  it  is  not  a  rule  of  the  common  law.  In  the 
present  case  the  original  building  was  erected  under  a  building 
lease,  and  it  is  not  disputed  that  it  must  be  regarded  as  having 
become  annexed  to  the  freehold.  It  happens  that  there  were  only 
one  or  two  nails  driven  into  the  stumps,  but,  apart  from  that,  it  is 
conceded  that,  having  been  put  there  with  the  intention  that  it 
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should  become  part  of  the  freehold,  it  did  become  part  of  the  free-  H.  C.  of  a. 
hold.  In  front  of  this  building,  which  was  of  comparatively  small  ^^ 
value,  a  dwelling-house  was  erected  afterwards,  which  was  Rgip 
attached  to  the  original  building.  The  mode  of  attachment  is  sm'Jth. 
not  clear,  but  it  is  found  that  it  was  attached ;  so  that,  prima  facie, 
this  building  is  also  attached  to  the  freehold,  although,  as  a  matter 
of  fact,  it  is  not  nailed  to  the  supports  on  which  it  rests.  That 
building  may  be  said,  from  one  point  of  view,  to  be  atts/ched  in 
part  to  the  freehold,  and  in  part  to  be  not  attached.  The  other 
dwelling-house  only  differs  in  that  it  all  rests  of  its  own  weight  on 
the  piers.  It  is  not  distinguishable  from  the  first  by  the  passer-by. 
We  have,  then,  two  similar  buildings  on  the  same  piece  of  land, 
and  anyone  on  passing  would  take  them  to  be  houses  of  the  same 
kind,  but  one  of  them,  it  is  said,  belongs  in  part  only  to  the  free- 
hold, and  the  other  not  at  all ;  and,  in  order  to  discover  whether 
it  does  or  does  not,  according  to  the  suggested  rule  you  must  dis- 
turb the  house,  because  you  cannot  tell  whether  there  is  any 
annexation  of  the  wooden  structure  to  the  piers  without  taking 
down  the  structure,  or  taking  away  the  pier,  or  making  some 
investigation  of  that  sort.  It  would  be  a  singular  thing  if  the 
quastion  whether  a  building  is  part  of  the  freehold  or  not  should 
depend  upon  a  fact  which  can  only  be  ascertained  by  a  partial 
destruction  of  the  building  itself.  Again,  suppose  in  such  a  case 
the  owner  made  a  devise  of  his  real  estate  to  one  person,  and  of 
his  personal  estate  to  another — according  to  the  suggested  rule, 
the  legatee  of  the  personal  estate  might  remove  the  buildings,  and 
if  the  owner  had  demised  them  in  his  lifetime,  the  tenant  would 
have  two  lessors,  one  his  landlord  as  to  the  land,  and  another  his 
landlord  with  respect  to  the  buildings.  Again,  if  the  property 
remains  a  chattel,  and,  apparently,  subject  to  the  Bills  of  Sale  Act, 
it  could  not  pass  under  a  real  property  mortgage.  It  would  have 
a  .singularly  disturbing  effect  on  the  securities  of  a  great  number  of 
institutions  established  for  the  purpose  of  encouraging  the  erection 
of  houses — most  of  which  in  Queensland  are  wooden  houses — if  it 
were  declared  that  such  houses  are  only  chattels.  I  may  remark  in 
passing  that  the  reason  in  Queensland  why  wooden  buildings  of  this 
sort  are  frequently  not  fixed  by  spikes  or  nails  to  the  piers  or  stumps, 
is  in  order  to  break  the  continuity  between  the  ground  and  the 
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wood- work,  so  that  white  ants  may  not  be  able  to  reach  the 
Generally  iron  plates  are  placed  on  the  top  of  the  piers  or 
and  if  there  is  any  hole  made  in  them  at  all  there  is  a  danger 
the  white  ants  may  get  through  and  get  at  the  btiilding  it 
These  considerations  make  me  hesitate  to  hold  that  a  strac 
this  sort  is  not  part  of  the  freehold.     There  is  a  provision  in 
Real  PropeHy  Act  also.     Sec.  73  of  that  Act  cojitains  definii 
of  the  meaning  of  certain  short  forms  of  covenant  that  may  I 
put  in  leases  and  mortgages.    Amongst  others  is  a  definition^ 
the  words  "  that  he  will  insure."    Those  words  are  declared 
imply  as  follows : — "  That  he  will  insure  and  so  long  as  the 
expressed  in  the  said  mortgage  or  lease  shall  not  have  expi 
will  keep  insured  in  some  public  insurance  office  to  be  appi 
by  such  mortgagee  or  lessee  against  loss  or  damage  by  fire  to 
full  amount  specified  in  such  lease  or  bill  of  mortgage  or  if 
amount  be  specified  then  to  their  full  value  all  buildings  tenem< 
or  premises  erected  on  such  land  which  shall  be  of  a  nature  i 
kind  capable  of  being  insured  against  loss  or  damage  by  fire.' 

That  certainly  assumes  that  buildings  erected  upon  the 
are  something  to  the  benefit  of  which  the  lessor  is  entitled, 
does  not  say  buildings  erected  on  the  land  at  the  time  of 
lease;  it  says  all  buildings  erected  on  the  land  capable 
insurance.  Is  there,  then,  any  authority  for  such  a  rigid  rale 
would  prevent  buildings  of  this  sort  being  considered  part  of 
freehold  ?  The  discussion  in  these  matters  is  generally  a 
cussion  about  what  are  called  fixtures.  It  will  be  observed  ihsi 
have  not  used  the  word  "  fixtures  "  up  to  the  present.  Kxtui 
Lord  Justice  Rigby  said,  in  the  case  of  De  FdLhe  (1),  means 
able  fixed  things,  and  he  remarks,  in  the  same  passage—'' 
regards  fixtures;  we  all  know  that  the  time  was  when  eve 
thing  affixed  to  the  freehold  was  held  to  go  with  the 
and  it  was  only  by  slow  degrees  that  that  unbending  rule 
modified,  and  came  at  last  to  a^ume  the  proportions  which 
now  retains." 

The  question  generally  arises  as  to  things  which  are  acti 
annexed   to   the  freehold.      Very  few  cases  have  arisen 
respect  to  things  which  are  not  so  annexed.     Indeed,  the 

(1)  (1901)  1  Ch.,  523,  at  p.  530. 
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"  fixtures "  assumes  annexation.      The  question   in   the   present   H.  C.  of  a. 

case  is  not  quite  the  same,  but  whether  irremovability  from  the 

freehold  of  things  not  annexed  to   it  mechanically  may  come        reid 

within  the  rule  laid  down  in  general  terms  about  things  annexed       g J^th 

to  the  freehold.     Exceptions  were  always  made  in  respect  of  such 

things  as  trade  fixtures  or  ornamental  fixtures,  although  they 

were  actually  fixed.     That  is,  the  original  rule,  being  a  rule  of 

common  sense,  was  modified,  so  that  it  should  not  apply  to  a  case 

where  it  was  obviously  not  intended  to  apply.     Very  few  cases 

have  arisen,  as  I  said,  where  the  question  was  as  to  things  that 

were  not  fixed  to  the  groimd.  It  was  supposed  at  one  time  that  that 

was  an  imperative  condition.  Thefirstdoubt,perhaps,tobefoundin 

any  recorded  case  is  suggested  in  the  well-known  passage  from  the 

judgment  of  Mr.  Justice  Blackburn,  in  the  case  of  Holland  v. 

Hodgson  (1).     That  was  a  decision  of  the  Court  of  Exchequer 

Chamber,  and  it  is  binding  in  England  upon  all  the  Courts,  until  it 

is  over-ruled  by  the  House  of  Lords,  which,  I  think,  is  extremely 

unlikely  to  happen.     He  said,  in  a  passage  quoted  by  Mr.  Justice 

Chubh : — "  There  is  no  doubt  that  the  general  maxim  of  the  law 

is,  that  what  is  annexed  to  the  land  becomes  part  of  the  land ; 

but  it  is  very  difficult,  if  not  impossible,  to  say  with  precision 

what  constitutes  an  annexation  sufficient  for  this  purpose.     It  is 

a  question  which  must  depend  on  the  circumstances  of  each  case, 

and  mainly  on  two  circumstances,  as  indicating  the  intention,  viz., 

the  degree  of  annexation  and  the  object  of  the  annexation.  When 

the  article  in  question  is  no  further  attached  to  the  land  than  by 

its  own  weight,  it  is  generally  to  be  considered  a  mere  chattel : 

see  Wiltshear  v.  OottreU  (2),  and  the  cases  there  cited.     But  even 

in  such  a  case,  if  the  intention  is  apparent  to  make  the  articles  part 

of  the  land,  they  do  become  part  of  the  land."     That  is  a  distinct 

recognition  of  the  possibility  that  property  might  become  part 

of  the  freehold,  without  being  actually  annexed  to  the  land.     The 

case  of  Monti  v.  Barnes  (3)  was  a  case   where  the  things  in 

question  were  not  in  any  way  annexed  to  the  land,  but  only 

rested  upon  it  by  their  own  weight.     The  things  in  question  were 

some  heavy  grates,  called  dog  grates,  which  had  been  substituted 

(1)  L.R.  7  C.P.,  328,  at  p.  334.  (2)  1  E.  &  B.,  674 ;  22  L.  J.Q.B.,  177. 

(3)  (1901)  1  Q.B.,  205. 
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H.  C.  OF  A.   by  tlie  mortgagor  for  some  fixed  grates  that  had  been  in 
mortgaged  house.     The  Master  of  the  Rolls,  A.  L.  Smithy ^^\\\ 
Rkid        — "  A  question  which  arises  in  this  ease  is  whether,  as  betw 
Smith        mortgagor  and  mortgagee,  certain  dog  grates  were  fixtures 
mere  personal  chattels.     There  were  in  the  house  which  was 
subject  of  the  mortgage  the  ordinary  fixed  grates.     The  mortgaj 
after  the  mortgage  removed  a  number  of  these,  and  substini! 
for   them   dog  grates  which  are  of  considerable  weight 
question,  as  I  have  said,  is  whether  they  in  this  case 
fixtures  or  remained  chattels.     It  is  urged  for  the  plaintiff  i 
as  they  were  not  affixed  in  any  way  to  the  freehold,  this  i 
shewed  that  they  remained  chattels.     That  circumstance  jwi 
facie  appears  to  raise  a  little  difficulty,  but  it  will   be  seou 
consideration  of  the  cases,  and  particularly  of  what  Bluddjiirn 
said  in  Holland  v.  Hodgson  (2),  that  it  is  not  in  all  cases  n 
sary  that  the  article  should  be  actually  affixed  to  the  freehold  i 
,  order  that  it  may  become  a  fixture."     He  then  read   the  pa* 
I  have  just  quoted,  and  he  went  on — "  Applying  these  princi 
to  the  present  case,  we  have  here  the  fact,  first,  that  the  a 
in  question  are  of  considerable  weight,  and,  as  regards  the  in 
tion  with  which  the  mortgagor  placed  the  dog  grates  in  theh 
it  is  obvious  that  he  could  not  have  intended  that  the  house  sh 
be  without  grates ;  and  I  have  no  doubt  that  the  dog  grates 
put  in  to  fill  the  place  of  the  old  fixed  grates,  which  he  took 
and  to  pass  with  the  inheritance.     The  question  which  has  to 
considered  in   such   a   case   is   whether,  having    regard  to 
character  of  the  article  and  the  circumstances  of   the  parti- 
case,  the  article  in  question  was  intended  to  be  annexed  to  tliil| 
inheritance  or  to  continue  a  mere  chattel,  and  not  to  become  pull 
of  the  freehold.     The  learned  Judge  has  held  that  in  the  ditfflii 
stances  of  this  case  these  dog  grates  were  substituted  for  tlnj 
old  fixed  grates  with  the  former  intention,  and  not  only  «n  1 
unable  to  say  that  he  was  wrong  in  that  conclusion,  but  I  fig 
with  him."     Collins  L.J.  pointed  out   that  mere   weight  wo 
not    be    sufficient,   "for   everything    that    is    brought    into 
house  rests  where  it  is  by  the  force  of  gravity.     No  one 
say  that  a  footstool,  or,  I  should  think,  fire-irons,  were  fixture^ 

(1)  (1901)  1  Q.B.,  205,  at  p.  206.  (2)  L.R,  7  C.P.,  328,  at  p.  m 
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but  I  think  that  dog  grates  resting  by  their  own  weight  are  capaljle 
of  being  treated  as  annexed  to  the  freehold."     He  might  have 

"¥ 

given  another  illustration  in  the  case  of  an  iron  bridge  which  Reid 
rests  by  its  own  weight.  I  suppose  no  one  will  suggest  now  that  smjth 
that  is  an  ordinary  chattel. 

On  the  authority  of  that  case,  the  rule  suggested  by  Blackbui^ 
J.  must,  I  think,  be  taken  to  be  the  recognized  rule  of  English 
law.  In  the  case  of  De  Falbe — in  the  House  of  Lords,  Leigh  v. 
Taylor  (1) — the  Lord  Chancellor  and  Lord  Macnaghten  made 
some  observations,  which  are  relevant  in  the  present  case,  with 
reference  to  the  supposed  rule  of  the  old  cases  that  annexation 
was  necessary  for  the  purpose  of  proving  a  change  in  the  character 
of  the  chattel,  making  it  become  part  of  the  realty.  In  that 
case  the  question  was  whether  certain  things,  whether  actually 
fixed  to  the  freehold,  or  removable  or  not,  retained  their  character 
of  chattels,  and  the  observations  are  equally  applicable  in  principle 
to  the  present  case.  Lord  Halsbui-y  L.C.,  said  (2) : — "  One 
principle,  I  think,  has  been  established  from  the  earliest  period  of 
the  law  down  to  the  present  time,  namely,  that  if  something  has 
been  made  part  of  the  house  it  must  necessarily  go  to  the  heir, 
because  the  house  goes  to  the  heir  and  it  is  part  of  the  house. 
That  seems  logical  enough.  Another  principle  appears  to  be 
equally  clear,  namely,  that  where  it  is  something  which,  although 
it  may  be  attached  in  some  form  or  other  (I  will  say  a  word  in  a 
moment  about  the  degree  of  attachment)  to  the  walls  of  the  house, 
yet,  having  regard  to  the  nature  of  the  thing  itself , and  the  purpose 
of  its  being  placed  there,  is  not  intended  to  f otth  part  of  the  realty, 
but  is  only  a  mode  of  enjoyment  of  the  thing  while  the  person  is 
temporarily  there,  and  is  there  for  the  purpose  of  his  or  her  enjoy- 
ment, then  it  is  removable,  and  goes  to  the  executor.  My  Lords, 
we  have  heard  something  about  a  suggested  alteration  of  the  law  y 
but  those  two  principles  appear  to  have  been  established  from  the 
earliest  times,  and  they  are  principles  still  in  force.  But  the 
moment  one  comes  to  deal  with  the  facts  of  each  particular  case, 
I  quite  agree  that  something  has  changed  very  much  ;  I  suspect 
it  is  not  the  law  or  any  principle  of  law,  but  it  is  a  change  in  the 
mode  of  life,  the  degree  in  which  certain  things  have  seemed 

(1)  (1902)  A.C.,  157.  (2)  (1902)  A.C.,  157,  at  p.  158. 


Griffith  C.J. 


666  HIGH    COURT  fl«t 
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^ '^       earlier  period  the  ruder  constructions  rendered  it  impossible  sow- 

rbid  times  to  sever  the  thing  which  was  put  up  from  the  realty."  Lori' 
Smith  Macnaghtev,  in  the  same  case,  said  (1) : — "  Mr.  Levett  hasspoka 
of  the  Courts  changing  the  law.  I  do  not  think  the  law  haschangei 
The  change  I  should  say  is  rather  in  our  habits  and  mode  of  Hii 
The  question  is  still  as  it  always  was,  has  the  thing 
controversy  become  parcel  of  the  freehold  ?  To  detenniDe 
question,  you  must  have  regard  to  all  the  circumstances  of  ti 
particular  case — to  the  taste  and  fashion  of  the  day  as  well  as 
the  position  in  regard  to  the  freehold  of  the  person  who  ii 
supposed  to  have  made  that  which  was  once  a  mere  chattel  part  rf 
the  realty.  The  mode  of  annexation  is  only  one  of  the  circumscanaa 
of  the  case,  and  not  always  the  most  important — and  its  reladw. 
importance  is  probably  not  what  it  was  in  ruder  or  simple 
times." 

The  earliest  forms  of  structure,  or  some  of  the  earliest  familiar 
to  us  in  this  country,  are  what  are  called  slab  buildings.   1^ 
are  fixed  to  the  freehold,  because  the  slabs  are  let  into  the  ground. 
There  is,  perhaps,  an  earlier  form  of  structure — a  structure  coa* 
sisting  of  rough  saplings  let  into  the  groimd  side  by  side.  I  ha^t' 
seen  many  structures   of   that  kind,  which  were   imdoubtoilf 
fixtures ;  and,  as  civilization  advanced,  a  more  comfortable  and 
more  permanent  style  of  building  was  adopted  ;  yet,  according  to 
the  contention  in  this  case,  that  would  not  be  a  fixture,  tat 
remains  a  mere  chattel.     In  the  present  case,  the  original  buildinjf 
was  spoken  of  by  the  learned  Judge  as  if  it  was  obviously  part  of 
the   freehold,   and  as  if  it  was  quite  suflicient  to  show  that  a 
thing  was  attached  to  the  house  to  show  that  it  also  becomes  part 
of  the  freehold.  Of  course,  that  is  not  conclusive.  In  America, tic 
law  appears  to  be  in  accordance  with  what  one  would  expect  it  to 
be.    We  were  referred  to  the  8ta;te  Samnga  Bank  v.  Kirchevd{il ' 
which  is  a  decision  of  the  Supreme  Court  of  Missouri.    That  is 
valuable  as  containing  a  statement  of  what,  in  the  American  States, 
is  the  law  on  this  subject.     The  learned  Judge,  in  delivering  the 
judgment  of  the  Court,  quotes  from  the  decisions  of  other  Conrta 
He  first  quotes  this  passage : — "  The  destination  which  gives  i 

(1)  (1902)  A.C.,  167,  at  p.  162.  (2)  27  Am.  Rep.,  310,  at  p.  312. 
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movable  object  an  immovable  character,  results  from  facts  and   H.  C.  of  a. 

circumstances  determined  by  the  law  itself,  and  could  neither  be 

established  nor  taken  away  by  the  simple  declaration   of  the        heid 

proprietor,  whether  oral  or  written."    After  mentioning  Snedeker      sshth 

V.  Warring  (1),  he  said : — "  In  Goff  v.  0* Conner  (2)  the  Court 

said — '  Houses  in  common  intendment  of  the  law  are  not  fixtures* 

but  part  of  ttie  land.     .     .     This  does  not  depend,  in  the  case  of 

houses,  so  much  upon  the  particular  mode  of  attaching,  or  fixing 

and  connecting  them .  with  the  land,  upon  which  they  stand  or 

rest,  as  upon  the  uses  and  purposes  for  which  they  are  erected 

and  designed.*      In  CoU  v.  Stewart  (3)  the  building  was  intended 

by  the  owner  to  be  temporary,  and  was  built  with  a  view  to 

ultimate  removal.      In  a  contest  between  the  mortgagee,  whose 

mortgage  was  executed  subsequent  to  the  erection  of  the  house, 

and  a  purchaser  of  the  building  from  the  mortgagor,  it  was  held 

to  be  a  fixture.     In  the  light  of  these  cases,  and  many  others 

which  we  have  examined,  we  do  not  regard  the  fact  that  the 

building  in  question  was  erected  as  a  temporary  building,  and 

with   an   intention   of   ultimate   removal,   at  all  decisive  as  to 

whether  it  became  a  part  of  the  realty  or  not.     The  manner  in 

which  a  building  is  placed  upon  land  whether  upon  wooden  posts, 

or  a  rock,  or  brick  foundation,  does  not  determine  its  character. 

As  was  said  by  Pa/rker  J.,  in  Snedeker  v.  Warrivg  above  cited — 

*  A  thing  may  be  as  firmly  fixed  to  the  land  by  gravitation  as  by 

clamps  or  cement.     Its  character  may  depend  upon  the  object  of 

its  erection.'     In  Teaff  v.  Hewitt  (4)  it  was  held  that : — '  The 

intention  of  the  party  making  the  annexation  to  make  the  article 

a  permanent  accession  to  the  freehold,  this  intention  to  be  inferred 

from  the  nature  of  the  article  affixed,  the  relation  and  situation 

of  the  party  making  the  annexation,  the  structure  and  mode  of 

annexation,  and  the  purpose  and  use  of  which  the  annexation  has 

been  made,'  is  a  controlling  cii*cumstance  in  determining  whether 

the  structure  is  to  be  regarded  as  a  fixture  or  not.     In  the  case  of 

Benjamin  F,  Btider  {Adnu)  v.  Page  (5),  Sliaw  C.J.  delivering  the 

opinion  of  the  Court,  said — *  All  buildings  erected  and  fixtures 

(1)  2  Kernan,  178.  (4)  1  Ohio  St.,  511. 

(2)  16  lU.,  422.  (5)  7  Meto.,  42. 
(3j  11  Cusb.,  182. 
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H.  C.  OF  A.  placed  on  mortgaged  premises  by  the  mortgagor,  mustber^iU 
^^^'        as  permanently  annexed  to  the  freehold.   They  go  to  enhance 
Reid        value  of  the  estate,  and  will,  therefore,  inure  to  the  benefit  of 
mortgagee,  so  far  as  they  increase  his  security  for  his  debt, 
to  the  same  extent  they  enhance  the  value  of  the  equity 
redemption,  and  thereby  inure  to  the  benefit  of  the  mortgag 
That  appears  to  be  the  settled  doctrine  in  the  American  Stoi 
where  these  questions,  which  can  only  ai-ise  in  the  State  Coi 
must  depend  upon  the  law  in  the  particular  State.     There  is 
case  in  the  Supreme  Court  that  we  know  of,  but  it  seems  to 
settled  doctrine  in  the  American  States,  that  houses  are 
as  annexed  to  the  freehold,  and  form  part  of  the  freehold,  unli 
the  contrary  is  shown. 

I  agree,  therefore,  in  the  conclusion  the  learned  Judge 
to,  that,  the  question  being  as  stated  by  Blackburn  J.,  tlwa 
is  a  general  principle  that,  if  buildings  are  not  actuaUy  anneiej 
to  the  freehold,  the  onus  may  probably  lie  upon  the  person  claiah 
ing  them  as  real  property  to  show  affirmatively  that  they 
erected  with  the  intention  that  they  should  become  part  of 
land.  I  differ  from  the  learned  Judge  in  thinking  that  it  is 
sufficient  to  show  that  the  thing  in  question  is  a  dwelling-h 
— an  ordinary  dwelling-house,  on  a  town  allotment,  in  an  inhabit 
town.  In  the  case  of  a  similar  building  in  another  part  of  tin 
country,  erected  under  entirely  different  circumstances,  a  differeni 
conclusion  might  be  drawn.  For  instance,  in  the  case  of  a  maft*, 
ager's  house,  erected  on  a  gold-mining  lease,  the  same  conduaoii 
might  not  necessarily  follow.  But  in  the  present  case,  it  appeara 
to  me  that  the  proper  inference  to  be  drawn  from  the  fact^  * 
that  these  houses  became  part  of  the  freehold.  I  think,  mdeed» 
this  case  might  be  rested  even  on  narrower  grounds.  This  wa^ 
as  I  said,  a  building  lease,  and  although  the  tenant,  of  whom  tte 
defendant  is  the  assignee,  was  bound  by  the  covenants  of  ti» 
lease  only  to  erect  a  building  of  £50  in  value,  I  think  it  ought  to 
be  inferred  from  the  lease  itself  that  the  intention  was  that  any 
dwelling-house  put  on  the  land  should  be  considered  annexed  to 
the  freehold.  For  these  reasons  I  think  that  the  conclusion  of 
the  learned  Judge  was  erroneous,  and  that  the  appeal  must  be 
allowed. 
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Barton  J.     Notwithstanding  his  advantage  with  regard  to  the  H.  C.  of  a 
onus  of  proof,  it  seems  to  me  that  the  defendant  has  engaged  in 
a  difficult  contention;  that  is,  the  contention  that  a  dwelling-        reid 
house   of  the   kind   ordinarily   inhabited,  and   annexed  to  the      smith 

soil  with  the  degree  of  annexation  ordinarily  employed  in  the       

part  of   the   country   where  the  structure  exists,  is   a  chattel, 
and  not  to  be  treated  as  a  dwelling-house.     The  evidence,  which 
is  succinctly  stated  in  the  judgment  of  Chvhh  J.  is  as  follows : — 
[His  Honor  here  stated  the  facts  as  already  given  by  Griffith  C.J. 
and  proceeded] — I  regard  the  last-stated  piece  of  evidence  as  of 
great  importance,  showing,  as  it  does,  that  the  dwellingt»  in  question 
are  annexed  to  the  soil  in  the  degree  and  manner  found  sufficient 
in  the  part  of  the  country  where  they  are  erected.    Now  there  is, 
of  course,  some  difficulty  imported  into  this  case  by  the  fact  that 
a  number  of  the  decisions  relied  upon  for  the  plaintiff  are  cases 
in  which   the   relation  between   the   parties  has   been  that  of 
mortgagor  and  mortgagee.     Of  English  cases  in  the  line  of  his 
contention,  in  which  the  relation  has  been  that  of  landlord  and 
tenant,  there  are  few.     On  the  other  hand,  no  case  has  been  cited 
for  the  defence  which  goes  to  show  that  a  building  which  would 
be  ordinarily  known  as  a  dwelling-house — placed  on  the   soil 
without  any  other  attachment  to  it,  without  any  greater  degree 
of  immobility  than  its  weight  on  the  ground,  or  on  the  piers  which 
sustain  it — is  a  chattel,  and  I  think  that  it  is  rather  a  startling 
proposition,  especially   in   a  country  like  this,  to  undertake   to 
establish  that  a  building  with  the  ordinary  substantiality  of  a 
dwelling-house  such  as  the  majority  of  the  people  live  in,  is  not 
to  be  considered  a  dwelling-house  but  simply  a  chattel,  because 
of  the  absence  of  a  certain  number  of  nails  or  screws,  not  neces- 
sary  at  the  outset,  and  the  absence  of  which  would  never  be 
material  unless  some  huge  flood  arose,  and  floated  the  building 
off  the  piers  on  which  it  rested.   The  respondent,  however,  argues 
that  there  must  be  an   annexation  by  some  method  of  attach- 
ment, and   he   cites   certain   cases  in  which,   many  years  ago, 
there  appeared  to  be  an  idea  among  Judges  that  there  must  be 
some  kind   of  physical  attachment  made,  beyond  that  of  mere 
gravitation,    fixing    the    contested    building    to    the    freehold, 
vol*.  III.  47 
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H.  C.  OF  A.  before  it  could  be  held  to  belong  to  the  land.  The  case  of  Penkn 
1906.  ^  Robart  (1)  cited  by  Mr.  MacGregor,  had  reference  to  t 
Rbid  wooden  structure,  7x12,  used  in  the  business  of  varnish  makjaj 
which  had  been  removed  from  the  premises  to  some  other  pi 
and  which  was  held  not  to  be  a  fixture.  That  was  a  case, 
between  landlord  and  tenant,  of  a  trade  fixture,  removabk 
capable  of  severance  without  injury.  In  the  case  of  The  King 
Otley  (2),  the  question  arose  with  reference  to  a  pauper  who 
acquired  a  settlement  by  reason  of  the  rental  value  of 
premises,  and  they  included  a  windmill  and  a  brick  cottage  a 
garden.  The  mill  was  of  wood  and  had  a  foundation  of  bdek: 
the  wood-work  was  not  inserted  in  the  brick  foundation, 
rested  upon  it  by  its  own  weight  alone.  In  that  case  it  was  hel^ 
probably  for  want  of  a  closer  or  stronger  annexation,  that  tfad 
mill  could  not  be  reckoned  as  an  element  in  the  rental  value  npoi 
which  the  pauper  acquired  the  right.  There  was  the  case  A 
Wansbrough  v.  Maton  (3),  which  was  in  reference  to  a  hu^ 
resting  on  brick  and  stone  foundations  which  were  let  into  thi 
ground.  The  bam  was  resting  on  the  foundations  by  its  we^ 
alone,  and,  under  the  circumstances,  damages  were  held 
recoverable  in  trover  by  the  out-going  tenant,  who  sued 
landlord  for  refusing  to  let  him  take  it  away,  ^  the  principKj 
according  to  the  judgment,  being  that,  not  being  united  to  the 
freehold,  and  not  attached  to  the  stone  or  brickwork,  it  was  DOtj 
part  of  the  freehold.  Now,  these  three  seem  to  be  the  princ^ 
authorities  on  which  Mr.  MacGregor  relied,  and  not  one  rfi 
these,  in  the  first  place,  is  a  case  of  a  dwelling-house.  In  the 
second  place,  one  was  the  case  of  a  ti-ade  fixture,  and  anothenrai; 
a  case  of  a  wooden  bam,  resting  by  its  own  weight,  and  used  oolf 
as  a  bam.  The  third  case,  that  of  the  mill,  was  in  relatio 
to  principles  which  are  not  the  same  as  those  which  goTBfli 
mortgagor  and  mortgagee,  or  landlord  and  tenant,  and  I  doubt  M 
relevancy  to  the  matters  in  dispute  here.  It  is  quite  dear  thiti 
what  has  been  called  the  rigid  rule  on  this  question  has  sufferw 
some  degree  of  relaxation  in  recent  years,  and  that  a  structara; 
may  now  be  held  to  be  annexed  to  the  soil  merely  by  its  owi 

(1)  4  Esp.,  33  ;  2  East.,  88.  (2)  1  B.  &  Ad.,  161. 

(3)  4A.  &£.,884. 
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weight.     That  was  very  clearly  put  in  the  case  of  Holland  v.   H.  C.  of  a. 
Hodgson  (1),  of  which  the  passage  most  important  to  the  present 
case  was  read  by  the  Chief  Justice.    Following  that  at  some  con-        rkid 
siderable  distance  in  time,  but  closely  following  it  in  principle,      smith 

was  the  case  of  Monti  v.  Barnes  (2).     That  was  a  case  in  which       

the  mortgagor  in  possession  removed  the  ordinary  fixed  grates 
from  various  fire-places,  and  substituted  what  were  called  dog 
grates,  of  considerable  weight  but  not  attached  to  the  structure 
in  any  way.  Under  the  circumstances  the  inference  was  drawn 
that  the  mortgagor  placed  the  dog  grates  there  in  place  of  the 
other  fixed  grates,  and  that  they  were  fixtures  and  passed  to  the 
mortgagee.  It  must  be  recollected  that  there  the  relation  was 
that  of  mortgagor  and  mortgagee,  and  not  that  of  landlord  and 
tenant;  still  there  are  passages  in  the  judgment  which  are  of 
considerable  application  to  the  principle  which  should  guide  us 
in  this  case.  A.  L.  Smith  M.R,  said  (3): — "A  question  which 
arises  in  this  case  is,  whether,  as  between  mortgagor  and  mort- 
gagee, certain  dog  grates  were  fixtures  or  mere  personal  chattels. 
There  were  in  the  house  which  was  the  subject  of  the  mortgage 
the  ordinary  fixed  grates.  The  mortgagor  after  the  mortgage 
removed  a  number  of  these,  and  substituted  for  them  dog  grates, 
which  are  of  considerable  weight.  The  question,  as  I  have  said, 
is  whether  they  in  this  case  became  fixtures  or  remained  chattels. 
It  is  urged  for  the  plaintiff  that  as  they  were  not  afiixed  in  any 
way  to  the  freehold,  this  factor  shewed  that  they  remained 
chattels."  That  is  to  say,  an  article  may  become  annexed  to  the 
freehold  without,  in  a  physical  sense,  being  aflSxed  to  it.  The  case 
of  Holland  v.  Hodgson  (4)  already  referred  to  was  cited  by  the 
Master  of  the  Rolls,  and  he  quotes  from  the  judgment  of  Blackburoi 
J.  He  then  refers  to  the  instance  of  blocks  of  stone,  placed  one 
on  top  of  another,  without  any  mortar  or  cement,  for  the  purpose 
of  forming  a  dry  stone  wall,  "  which  nevertheless  would  become 
fixtures,  and  that  of  stones  in  a  stone  mason's  yard,  which  would 
not"  "  Applying  these  principles,"  he  said,  "  to  the  present  case* 
we  have  here  the  fact,  first,  that  the  articles  in  question  are  of 
considerable  weight ;  and,  as  regards  the  intention  with  which  the 

(1)  L.R.  7  C.P.,  328.  (3)  (1901)  1  Q.B.,  206,  at  p.  206. 

(2)  (1001)  1  Q.B.,  205.  (4)  L.R.  7  C.P.,  328,  at  p.  334 
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H.C.  OKA.  mortgagor  placed  the  dog  grates  in  the  house,  it  is  obvious  tki 
he  could  not  have  intended  that  the  house  should  be  withoe 
Reid  grates ;  and  I  have  no  doubt  that  the  dog  grates  were  put  in  te 
Smith  ^^^  ^^®  place  of  the  old  fixed  grates,  which  he  took  out,  and  to  pas 
with  the  inheritance.  The  question  which  has  to  be  consideiej 
in  such  a  case  is  whether,  having  regard  to  the  character  of  tk 
article  and  the  circumstances  of  the  particular  case,  the  article  is 
question  was  intended  to  be  annexed  to  the  inheritance  or  to  con- 
tinue a  mere  chattel,  and  not  to  become  part  of  the  freehold' 
There  is  a  principle  laid  down  there,  which  has  an  applicaticm  to 
the  present  case,  due  regard  being  liad  to  the  different  relations 
of  mortgagor  and  mortgagee,  and  landlord  and  tenant.  GclUnt 
L.J.,  adopted  that  passage  in  Holland  v.  Hodgson  (1),  as  to  the 
circumstances,  the  degree  of  annexation,  and  the  object  of  the 
annexation.  And  if  care  is  taken  to  distinguish  between  the  wide 
word  annexation,  and  the  more  restricted  word  affixation,  one 
may  see  that  the  degree  of  annexation  may  depend  largely  on  the 
weight  of  the  articles  originally  annexed.  He  said  (2),  "  Wth 
regard  to  the  latter  " — the  object  of  the  annexation — '•'  it  is  obvious 
that  a  most  material  consideration  is  the  character  in  which  s 
person  places  the  article  in  question  on  the  land.  Here  we  are 
dealing  with  a  case  of  mortgagor  and  mortgagee,  which  in  this 
connection  differs  widely  from  that  of  landlord  and  tenant.  A 
mortgagor  bringing  an  article  on  to  the  mortgaged  premises, 
although  it  may  be  after  the  mortgage,  would  generally  not  regard 
the  premises  as  belonging  to  any  one  but  himself,  and  would  there- 
fore be  more  likely  to  intend  the  article  to  be  for  the  improvemait 
of  the  property  from  which  he  does  not  contemplate  being  ousted. 
.  .  .  Then,  with  regai*d  to  the  degree  of  the  annexation,  there  was 
in  the  case  of  these  dog  grates  no  doubt  the  difficulty  that  there 
was  no  physical  annexation ;  but  it  is  clear  that,  as  a  matter  of 
law,  there  may  be  annexation,  so  as  to  constitute  a  thing  & 
fixture,  by  mere  weight,  and  without  any  physical  attachment  by 
nails  or  screws,  or  otherwise,  as  in  the  case  of  the  movable  statues 
forming  part  of  the  architectural  design  of  a  building,  which  were 
the  subject  of  the  decision  in  D'Eyncourt  v.  Gregory  "  (3). 

(1 )  L.R.  7  C.P.,  328,  at  p.  334.  (2)  (1901)  1  Q.B.,  205.  at  p.207. 

(3)  L.R.  3  £q.,  382. 
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Stirling  KJ.,  in  the  same  case,  after  expressing  his  approval  of   H.  C.  op  A. 
le  law  as  stated  by  Blackburn  J.,  in  Holland  v.  Hodgson^  says 
i) : — "  The  contention  for  the  plaintiff  really  involved  the  pro-        rbid 
36ition  that  some  degree  of  physical  annexation  is  essential " —      Smith 

id  that,  I  take  it,  is  Mr.  MacGregor's  proposition — "  and  that  an       

bject  simply  resting  on  the  land  by  its  own  weight  could  not  be 
ud  to  be  annexed  at  all.  But  clearly,  this  was  not  the  meaning 
:  BlacJdyam  J.,  for  he  proceeds  to  deal  with  the  question  in  rela- 
on  to  articles  no  further  attached  to  the  land  than  by  their  own 
eight,  and  gives  as  an  example  of  fixtures  blocks  of  stone  placed 
ae  on  top  of  another  without  mortar  or  cement  for  the  purpose 
I  forming  a  dry  stone  wall."  Stirling  L. J.  states  the  true  rule  as 
pprehended  by  BUickbum  J.,  and  uses  the  following  illustration, 
le  says : — "  On  the  other  hand,  an  article  may  be  very  firmly 
zed  to  the  land,  and  yet  the  circumstances  may  be  such  as  to 
bow  that  it  was  never  intended  to  be  part  of  the  land,  and  then 
i  does  not  become  part  of  the  land.  The  anchor  of  a  large  ship 
lust  be  very  firmly  fixed  in  the  ground  in  order  to  bear  the  strain 
t  the  cable,  yet  no  one  could  suppose  that  it  became  part  of  the 
ind,  even  though  it  should  chance  that  the  ship-owner  was  also  the 
iwner  of  the  fee  of  the  spot  where  the  anchor  was  dropped.  An 
nehor  similarly  fixed  in  the  soil  for  the  purposes  of  bearing  the 
iarain  of  a  suspension-bridge,  would  be  part  of  the  land."  That  is 
•  passage  which  I  cite  in  illustration  of  the  fact  that  the  object  and 
mrpose  of  the  annexation  is  so  important,  and  that  the  same  kind 
f  article  may  be  annexed  to  the  soil  in  precisely  the  same  way  in 
wo  different  instances,  and  yet  be  in  one  instance  part  of  the 
ealty,  and  in  another  part  a  mere  chattel.  That  constitutes  a 
liacrimen.  Now,  in  regard  to  dividing  houses  there  was  one  case 
nentioned  by  Mr.  Macgregor,  of  which  he  was  unable  to  obtain  a 
Till  report.  I  think  he  cited  from  23  Federal  American  Digest, 
'iriffen  v.  Ransdell  (2),  which  is  not  in  the  library,  and  that  is 
i  case,  apparently,  of  a  dwelling-house  resting  on  land,  but  not 
5xed  otherwise  than  by  its  own  weight,  and  it  was  held  as 
Ifctween  landlord  and  tenant,  that  it  was  realty,  and  that  the 
3008  lay  upon  anyone  claiming  it  to  be  personalty,  to  establish 
the  fact  that  it  was  a  chattel.     That  was,  I  think,  a  correct 

(0  (1901)  1  Q.B.,  205,  at  p.  209.  (2;  17  Indiana  Reports,  404. 


674 


HIGH  COURT 


Rkid 

V. 

Smith. 


Barton  J. 


H.  C.  OK  A.  decision,  and  of  course  it  strongly  supports  the  contention  of 
1905.  plaintiff,  although  cited  by  Mr.  Macgregor  in  the  fairness 
which  he  dealt  with  the  whole  question.  Now,  as  to  this  rekdi 
ship  of  landlord  and  tenant,  there  is  the  case  of  Boyd  v.  Si 
(1).  That  was  a  case  in  which  the  looms  had  been  put  up  by 
lessee  of  a  cotton  mill  for  his  convenience  during  the  existence 
his  term,  and  fc^tened  to  the  floor  by  nails  driven  through 
loom  feet  into  wooden  plugs  fitted  into  the  floor.  They 
easily  movable  without  injury  to  the  freehold.  The  case  is 
of  particular  value  to  the  decision  of  this  case,  but  I  mendoa 
for  the  value  of  a  passage  in  the  judgment  of  Page  Wood  VJ 
After  looking  at  the  various  authorities,  he  says (2)  :  "lean 
to  no  other  conclusion  than  that  the  principle  enunciated 
Ex  parte  Barclay  (3)  is  the  right  one.  That  principle,  which 
followed  in  Mather  v.  Fraser  (4),  seems  to  be,  that  if  the 
has  affixed  to  the  freehold,  during  his  tenancy,  articles  in  soil 
manner  as  to  make  it  appear  that  during  the  term  they  are 
to  be  removed,  and  that  he  regards  them  as  attached  to 
property,  according  to  his  interest  in  the  property,  then,  on 
dealing  by  him  with  the  property  to  which  these  articles 
affixed,  the  Court  would  presume  that  he  meant  to  deal  with 
property  as  it  stood,  with  all  these  things  so  attached,  and  to 
the  property  in  its  then  condition."  I  am  fain  to  confess,  in  \i 
of  the  evidence  in  this  case,  and  the  nature  of  the  structure, 
I  find  a  difficulty  in  seeing  how  any  other  inference  could 
drawn  in  relation  to  the  buildings  on  this  land,  than  the  int 
which  was  said  to  be  the  true  one  by  the  Vice-Chancellor  in 
case  I  have  just  mentioned.  There  was  another  case — The 
Savings  Bank  v.  Kircheval  (5) — on  the  rule  of  mortgagor 
mortgagee,  which  was  cited  by  the  Chief  Justice  as  an  exp 
of  the  state  of  the  law  in  the  United  States,  or,  at  any  rate, 
some  of  them,  and  it  seems  to  me  to  be  a  reasonable  expressioQ 
what  can  be  gathered  from  the  cases  in  England.  In  that 
learned  Judge  says : — "  In  determining  whether  a  building  is 
of,  and  passes  with  the  land,  a  good  deal  depends  upon  the  obj 
of  its  erection,  the  use  for  which  it  was  designed."    It  would 


(1)  L.R.  6  Eq.,  72. 

(2)  L.R.  6Eq.,  72,  atp.  77. 

(3)  5D.M.  &G.,403. 


(4)  2K.  a:J.,5d6. 

(5)  27  Am.  Rep.,  310,  at  p.  311 
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hard  to  imagine  any  purpose  implying  greater  permanency  than  H.  C.  op  a. 
the  erection  of  a  dwelling-house  for  a  man  to  live  in.  "  The  in- 
tention of  the  party  making  the  improvement,  ultimately  to  hbid 
remove  it  from  the  premises,  will  not,  by  any  means,  be  a  con-  smith. 
trolling  fact.  One  may  erect  a  brick  or  a  stone  house,  with  an 
intention,  after  brief  occupancy,  to  tear  it  down  and  build  another 
on  the  same  spot,  but  that  intention  would  not  make  the  building 
a  chattel."  Certainly  not,  because  a  man  might  say  that  he 
would  put  up  another  dwelling-house,  but  in  the  meantime,  with 
regard  to  the  dwelling-house  that  he  had  erected,  it  would  be 
clear  that  he  had  taken  it  for  the  purpose  of  an  occupation  to  en- 
dure for  whatever  might  be  the  length  of  life  of  the  building.  If 
that  is  clear,  it  is  a  strong  factor  in  discharging  the  onus 
mentioned  by  Blackburn  J.,  as  resting  upon  the  person  who 
claims  for  the  freehold  an  article  wholly  attached  to  the  freehold  by 
its  own  weight.  "  The  destination  which  gives  a  movable  object 
an  immovable  character,  results  from  facts  and  circuitistances 
determined  by  the  law  itself,  and  could  neither  be  established  nor 
taken  away  by  the  simple  declaration  of  the  proprietor,  whether 
oral  or  written."  Then  the  learned  Judge  quotes  from  the  case  of 
Ooff  V.  O'Gonner  (1) : — "  Houses  in  common  intendment  of  the 
law  are  not  fixtures,  but  part  of  the  land.  .  .  This  does  not 
depend,  in  the  case  of  houses,  so  much  upon  the  particular  mode  of 
attaching,  or  fixing  and  connecting  them  with  the  land,  upon 
which  they  stand  or  rest,  as  upon  the  uses  and  purposes  for  which 
they  were  erected  and  designed."  That  is  a  very  strong  passage, 
and  it  seems  to  me  that  it  is  one  which  must  be  awarded  great 
weight  in  considering  a  question  of  this  kind.  It  is  evidently 
common  sense,  and  it  is  quite  consistent  with  all  the  law  upon  the 
subject.  I  may  mention  the  case  of  Meigs  Appeal  (2),  which  was 
cited  by  the  defendant,  which  shows  the  law  in  at  least  one  of  the 
United  States : — There  was  in  the  borough  of  York  a  certain 
common,  which  was  occupied,  not,  perhaps,  after  obtaining  the 
consent,  but  with  the  acquiescence  of  the  authorities  of  the  borough, 
by  the  Government  of  the  United  States,  which  placed  upon  it 
barrack-rooms  and  hospitals,  to  be  used  during  the  war  of  rebellion. 
It  was  held  "  that  the  circumstances  showed  that  these  buildings 

(1)  16  111.,  422.  (2)  1  Am.  Rep.,  372. 
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H.  C.  OF  A.  xvere  intended  for  temporary  use,  and  not  as  permanent  fitnt' 
^^^        tures,  and  that  the  borough,  by  lying  by  and  suffering  thoali 
Rbid       be  erected  upon  a  public  common  where,  as  permanent  strtfr 
Sm^th.       tures,  they  would  be  nuisances,  is  estopped  from  declaring 
the  United  States  intended  to  annex  their  chattels  to  the 
hold."      The  Quartermaster-General  of  the  United  States 
when  further  use  of  the  buildings  for  army  purposes 
unnecessary,  or  when  it  became  necessary  to  remove  them 
some  other  place,  possibly  for  similar  use,  began  to  remove  tha^ 
whereupon  proceedings  were  taken  to  restrain  him,  and  on  a  pi 
formd  decree,  the  matter  came  before  the  Supreme  Court  <l 
Pennsylvania.     Agnew  J.,  who  appears   to  have  delivered  thfi 
judgment  of  the  Court,  said(l): — "The  buildings  were  chieHyi 
set  upon  posts  let  into  the  groimd,  and,  therefore,  the  argmncrti 
of  the  plaintiffs  maintains  that  the  question  of  fixture  or  not  i 
fixture  depends,  not  on  the  character  of  the  foundation  butalvftjil 
on  the  question  whether  it  is  let  into  the  soil.     This  is  the  oU 
notion   of   a  physical   atteichment,  which  has   long  since  bett 
exploded  in  this  State.     On  the  contrary,  the  question  of  fixture 
or  not  depends  on  the  nature  and  character  of  the  act  by  whkk 
the  structure  is  put  in  place,  the  policy  of  the  law  connected  with 
its  purpose,  and  the  intentions  of  those  concerned  in  the  act' 
That  also  applies   to  the  considerations  upon  which  this  ewe 
depends.     Without  saying  that  the  present  case  is  so  strong  in 
favour  of  the  plaintiff  as  it  would  be  if  it  involved  the  relation  of 
mortgagor  and  mortgagee,  still,  I  think,  having  due  regard  to  the 
relation  of  landlord  and  tenant,  the  plaintiff  has  a  good  right  to 
claim  these  erections  as  buildings  attached  to  the  land,  which, 
upon   their  erection  and   use   for  the   permanent   purposes  of 
dwellings,  became  part  of  the  freehold,  their  attachment  being 
sufficient  for  the  purpose,  if  the  object  and   purpose  of  their 
annexation  was  such  as  to  indicate  that  the  inference  from  their 
use  was  that  they  were  part  of  the  property  on  which  they  were 
built.    That  is  the  only  inference  we  can  fairly  draw  in  this  case? 
and  I  think  the  plaintiff,  therefore,  has  discharged  the  onns  laid 
upon  him,  and  is  entitled  to  succeed  in  this  appeal. 

(1)1  Am.  Rep.,  372,  at  p.  374. 
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O'Connor  J.  The  rights  of  the  parties  depend  upon  the  prin-  H.  C.  of  a. 
ciples  of  the  common  law.  The  application  of  those  principles  to  ^^^ 
the  facts  is  comparatively  simple.  The  real  difficulty  in  the  case  reid 
has  been  in  tracing  those  principles  through  the  multitude  of  smiith. 
English  cases  cited,  and  in  distinguishing  those  in  which  the 
principles  of  the  common  law  in  their  broadest  sense  have  been 
elucidated  from  those  which  turn  merely  on  circumstances  and 
conditions  of  English  life  which  have  no  parallel  in  Australia. 
The  main  rule  of  common  law  bearing  on  the  matter,  and  the 
exceptions  to  it,  are,  I  think,  nowhere  better  stated  than  in  the 
judgment  of  Stirling  L.J.  in  the  case  De  Falbe — afterwards  named 
Ward  V.  Taylor  on  appeal  (1).  He  says — "  Now  undoubtedly 
the  old  rule  of  the  common  law  was,  that  whatever  became  affixed 
to  the  freehold  passed  to  the  owner  of  the  freehold ;  but  modifica- 
tions of  that  rule  have  been  introduced  from  time  to  time.  The 
first  point  which  I  think  deserves  consideration  is — What  is  the 
ground  on  which  that  old  simple  rule  has  been  modified  ?  I  find 
in  the  judgment  of  Martin  B.,  in  Elliott  v.  Bishop  (2),  a  passage 
which  expresses  so  exactly  what  I  desire  to  say,  that  I  prefer  to 
read  it  rather  than  to  use  my  own  words.  He  said  (3) — *  The  old 
rule  laid  down  in  the  old  books  is,  that,  if  the  tenant  or  the  occupier 
of  a  house  or  land  annex  anything  to  the  freehold,  neither  he  nor 
his  representatives  can  afterwards  take  it  away,  the  maxim  being 
Quicquid  plantatur  solo  solo  cedit ' :  Minshall  v.  Lloyd  (4).  But 
as  society  progressed,  and  tenants  for  lives  or  for  terms  of  years 
of  houses,  for  the  more  convenient  or  luxurious  occupation  of 
them,  or  for  the  purposes  of  trade,  affixed  valuable  and  expensive 
articles  to  the  freehold,  the  injustice  of  denying  the  tenant  the 
right  to  remove  them  at  his  pleasure,  and  deeming  such  things 
practically  forfeited  to  the  owner  of  the  fee  simple  by  the  mere 
act  of  annexation,  became  apparent  to  all ;  and  there  long  ago 
sprang  up  a  right,  sanctioned  and  supported  both  by  the  Courts  of 
Law  and  Equity,  in  the  temporary  owner  or  occupier  of  real 
property,  or  his  representative,  to  disannex  and  remove  certain 
articles,  although  annexed  by  him  to  the  freehold,  and  these 
articles  have  been  denominated  '  fixtures ';  and  the  best  definition 

(1)  (1901)  I  Ch.,  523,  at  p.  538.  (3)  10  Ex.,  496,  at  p.  507. 

(2)  10  Ex.,  496.  (4)  2  M.  k  W.,  450 ;  46  R.R.,  551. 
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H.  C.  OF  A.  with  which  I  am  acquainted  is  that  given  in  the  judgment  of  thb 
■        Court  in  Hallen  v.  Runder  (1),  namely,  that  they  are  articfeg 
Reii>        which  were  originally  personal  chattels,  and  which,  although  \hsf 
Sauth       have  been  annexed  to  the  freehold  by  a  temporary  occupier,  are 
nevertheless  removable,  and  of  course  saleable,  at  the  will  of  tit- 
person  who  has  annexed  them."     It  will  simplify  matters  to  get 
rid  at  once  of  the  notion  that  we  have  anything  to  do  in  this  (» 
with  fixtures  in  the  ordinary  technical  sense  of  the  term,  becM» 
it  is  not  contended,  and  it  could  not  be  contended,  that  these 
buildings  were  put  upon  the  land  for  purposes  of  trade,  or  fcr 
any  other  purpose  than  the  more  convenient  occupation  d  da 
freehold. 

The  question  here,  therefore,  has  to  be  looked  at  altogether 
apart  from  that  exception  to  the  common  law  rule,  and  we  nrask 
first  of  all  inquire  whether  or  not  there  has  been  an  annexatkB 
of  these  chattels  to  the  land.  The  question  whether  or  not  thef 
have  been  annexed  to  the  land  depends  upon  the  principles  whkk 
have  been  well  stated  in  Blackburn  J.'s  judgment,  already 
referred  to.  But,  in  considering  that  judgment,  it  would  be  iri» 
to  take  only  that  part  of  it  as  applicable  which  states  the  prindpk 
in  the  most  general  form.  The  maxim  of  the  law  is,  that  what  s 
annexed  to  the  land  becomes  part  of  the  land ;  but  the  applicatiaa 
of  that  maxim,  in  the  words  of  Blackburn  J., "  must  depend  on  the 
circumstances  in  each  case,  and  mainly  on  two  circumstances,  as 
indicating  the  intention,  viz.,  the  degree  of  annexation,  and  the 
object  of  the  annexation."  In  considering  its  application  in  this 
case,  when  we  have  got  rid  altogether  of  the  notion  of  trade 
fixtures,  or  fixtures  for  domestic  convenience,  the  question  is 
exactly  the  same  as  if  it  were  being  considered  as  between  vendor 
and  purchaser — whether,  on  the  sale  of  this  piece  of  land,  the 
house  would  go  with  it.  The  question  then  resolv^es  itself  into 
the  very  simple  one,  is  the  house  annexed  to  the  land  ?  In  U»] 
application  of  the  principle  laid  down  by  Blackburn  J.  as  to 
the  onus  of  proof,  I  think  is  to  be  found  the  true  solution  of  this 
case.  It  will  be  remembered  that  in  practically  all  the  English 
cases  the  article  which  was  being  considered  really  was  a  chatti 
It  was  a  piece  of  machinery,  a  statue,  a  garden-seat,  or  was  sw» 

(1)  1  CM.  k  R.,  266;  40  R.R,,  551. 
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other  article  properly  described  as  a  chattel.    But  in  this  case,  we    ^-  ^-  ^^  '^• 

.  1905 

are  not  dealing  with  chattels  in  the  ordinary  sense  of  the  word  at  ._^ 
all.  In  discussing  whether  these  buildings  are  chattels  I  propose  reid 
to  take  both  buildings  into  consideration  because  both,  it  seems  to  sjuth. 
me,  having  regard  to  the  broad  principles  upon  which  the  case 
must  be  decided,  stand  upon  the  same  footing.  What  are  these 
so-called  chattels,  which,  it  is  said,  may,  or  may  not,  be  annexed 
to  the  freehold  ?  The  first  is  a  wooden  house,  41  feet  6  inches  in 
its  frontage,  and  42  feet  long,  which  contains  7  rooms,  besides  an 
open  wash-house,  and  a  verandah  round  two  sides,  7  feet  6  inches 
wide.  The  other  is  a  house  with  26  feet  frontage,  and  54  feet 
deep,  containing  8  rooms.  Before  we  begin  to  consider  whether 
these  structures  have  become  annexed  to  the  freehold,  we  may,  I 
think,  well  consider,  are  they  chattels  at  all  ?  No  doubt,  the 
timbers  of  which  they  are  built  are  chattels,  but  the  question  is 
whether  we  are  not  met  at  the  very  outset  with  the.  necessity  of 
determining  whether  the  timber  does  not  lose  its  quality  of  chattel, 
and  become  something  annexed  to  the  freehold,  from  the  mere  fact 
that  it  is  built  in  the  form  of  a  house.  I  think  the  statement  of 
the  law  in  the  American  cases,  which  is  much  more  applicable  to 
the  circumstances  obtaining  in  Australia  than  to  those  generally 
considered  in  the  English  cases,  is  founded  upon  what  must  he 
the  true  nature  of  things.  It  would  I  think  be  stretching  the 
rules  of  the  common  law  to  a  point  at  which  they  cease  to  be 
rules  of  common  sense,  if  it  w^ere  to  be  laid  down  as  a  general  rule 
that,  except  in  very  exceptional  cases,  wooden  houses,  resting  by 
their  own  weight  on  land,  could  ever  be  regarded  as  mere 
chattels,  removable  at  the  will  of  the  owner  of  the  timber  of 
which  they  are  built.  Of  course,  the  circumstances  in  each 
case  must  be  considered.  There  are  cases  in  which  a  house 
might  be  a  mere  chattel,  not  annexed  to,  but  merely  placed  upon 
the  land,  and  so  considered  not  to  have  become  part  of  the  free- 
hold. For  instance,  in  carrying  out  some  large  work,  the  con- 
tractor's office  might  be  built  in  such  a  way  as  to  be  removable, 
and  the  circumstances  surrounding  its  use  would  indicate  that 
it  was  intended  to  be  a  mere  chattel,  and  was  never  to  become 
part  of  the  land.  Similarly  as  to  box  offices  which  are  sometimes 
placed  on  wharves ;  although  they  are  in  one  sense  houses,  and  are 
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H.  C.  OF  A.  used  for  the  purposes  of  houses,  it  could  not  be  contended  tktj 

^ '^       they  were  anything  else  but  chattels  intended  to  be  remov»H*i 

rbid  These  are  exceptional  cases.  In  general,  it  appears  to  me  that 
SmTth  ^"^^  ^®®^  ^  ^  applied  in  determining  whether  a  chattel  has  1 
its  character  of  chattel  and  become  part  of  the  freeholi  is 
inquire  what  is  the  object  and  purpose  of  its  being  attached 
the  freehold  ?  If  the  object  and  purpose  of  its  being  attached 
the  freehold  is  not  the  enjoyment  of  the  chattel  itself,  but  t. 
better  enjoyment  of  the  freehold,  it  is  clear  that  it  must  be  takd 
to  have  become  annexed  to  the  freehold,  and  become  part  of  tU 
freehold.  That  principle  is  stated  in  a  very  few  words  in  i 
judgment  quoted  by  Stirling  L.J.,  In  re  FaZbe,  Ward  v.  JdjfW 
(1),  in  which  he  says  this  : — "  The  question  what  constitutes  as 
annexation  sufficient  to  make  the  chattel  part  of  the  land  'mostly 
depend  on  the  circumstances  of  each  case,  and  mainly  on 
circumstances,  as  indicating  the  intention,  viz.,  the  degree 
annexation  and  the  object  of  the  annexation.'  Blackburn  J.  gi 
various  examples  in  which  the  degree  of  annexation  might  hej 
material.  As  regards  the  object  of  the  annexation  the  questiotj 
to  be  considered  is,  whether  the  object  is  to  improve  the  freehowi 

to  which  the  annexation  is  made,  or  whether  it  is  the  more  con- 

I 

plete  and  better  enjoyment  of  the  chattel  itself."    The  expressioo, 
"  improving  the  freehold,"  means  improving  the  land,  to  whidi| 

the  annexation  is  made,  and  it  does  seem  to  me  that  that  affords 

I 

a  very  good  test  of  the  object  of  the  annexation.  i 

That  principle  could  be  readily  applied  in  most  of  thecircam-^ 
stances  with   which   the   English  cases  deal.      For  instance,  a^ 
machine  is  annexed  to  the  freehold,  not  for  the  better  enjoyment 
of  the  freehold,  but  for  the  more  effective  use  of  the  machine.; 
So  here,  can  there  be  any  question  that  where  a  man  pjits  ahoose 
on  a  piece  of  land,  that  he  puts  it  there,  not  for  the  better  enjov- 
ment  of  the  chattel,  if  you  consider  a  house  to  be  a  chattel,  hot 
for  the  better  enjoyment  of  the  land  itself.     It  does  not  mattd" 
what  was  the  intention  in  the  mind  of  the  tenant  when  he  pot 
the  structure  on  the  land,  as  is  stated  in  the  American  case  of  tb«  | 
State  Savings  Bank  v.  Kircheval  (2) : — "  The  intention  of  th« 
party  making  the  improvement  ultimately  to  remove  it  from  tk 

(1)  (1901)  1  Ch.,  523,  at  p.  541.  (2)  27  Am.  Rqi.,  3ia 
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premises,  will  not,  by  any  means,  be  a  controlling  fact.    One  may  ^-  ^-  ^'  ^• 
erect  a  brick  or  a  stone  house  with  an  intention,  after  a  brief       ^^^^ 
occupancy  to  tear  it  down  and  build  another  on  the  same  spot,        Rkid 
but  that  intention  would  not  make  the  building  a  chattel.     The      sanTii 
destination  which  gives  a  movable  object  an  immovable  character, 
results  from  facts  and  circumstances  determined  by  the  law  itself, 
and  could  never  be  established  nor  taken  away  by  the  simple 
declaration  of  the  proprietor,  whether  oral  or  written."     So  that, 
whatever  the  intention  of  the  lessee  was  in  putting  a  house  upon 
the  land,  if  it  was  put  there  for  the  better  enjoyment  of  the  land, 
it  has  lost  its  character  of  chattel,  become  part  of  the  freehold, 
and  when  the  lease  is  at  an  end  it  goes  back  into  the  hands  of  the 
landlord. 

I  have  not  referred  hitherto  to  another  circumstance,  which 
seems  to  me  also  very  material,  but  as  the  matter  has  been 
rather  fully  dealt  with  by  the  Chief  Justice,  I  will  only  just 
allude  to  it,  and  that  is,  the  agreement  under  which  this  land 
was  occupied.  Tliis  land,  to  put  it  shortly,  was  let  on  a  building 
lease,  which  provided  that  a  building  should  be  put  upon  the 
land  of  not  less  than  £50  in  value.  A  building  was  put  on  the 
land.  There  is  also  in  the  lease  a  covenant  to  insure.  That 
covenant,  as  pointed  out  by  the  Chief  Justice,  becomes,  by  virtue 
of  the  Act,  a  covenant  to  insure  all  buildings  on  the  land,  and  I 
think  Mr.  MacGregor  would  have  had  a  good  deal  of  difficulty  in 
meeting  the  contention  that  the  tenant  was  bound  to  insure  both 
these  buildings,  if  this  had  been  an  action  against  his  client  for 
not  insuring  the  whole  of  the  houses  upon  the  land.  Under  that 
covenant,  it  seems  to  me,  it  would  be  impossible  for  him  to  say, 
"  I  have  insured  the  original  fifty  pounds  worth  of  building,  and 
I  am  not  going  to  insure  the  others."  The  covenant  is  to  insure 
all  the  buildings  on  the  land,  and  that  throws  additional  light,  if 
any  additional  light  were  necessary,  upon  the  intention  of  both 
parties  to  the  lease.  If  there  is  a  covenant  to  build,  and  a  covenant 
to  insure  all  that  the  tenant  builds,  it  does  seem  to  me  it  may 
very  well  be  taken  to  be  that  the  buildings  are  put  upon  the  land 
both  for  the  better  enjoyment  of  the  land  by  the  tenant,  and  the 
carrjdng  out  of  that  covenant  with  the  landlord.  For  these 
reasons,  I  am  of  opinion  that  the  decision  of  the  learned  Judge 
was  erroneous,  and  the  appeal  should  be  upheld. 
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Appeal  allowed.  Judgment  dirtctei  /or 
the  plaintiff  for  a  perpetual  iTDJundi&ik 
and  casta  of  auction.  Defendant  to  j)aj 
coats  of  appeal. 

Solicitors,   for  appellant,   Flower  &   Hart,  by   their  agoits 
Unmack  &  Connolly. 
Solicitors,  for  respondent,  RohertSy  Leu  &  Bamett. 
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H.  C.  OP  A.    Special  leave  reused — **  Autrefois  convict"— Queai^and  Criminal  Codfj  fee  16; 
1906.  see.  19  (8) — Nominal  penalty. 


Brisbane, 
AprU  19. 


Grifflth  C.J., 

Barton  and 
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Special  leave  to  appeal  will  be  granted  in  criminal  cases  onlj  vhere 
questions  of  great  public  importance  are  involved,  and  such  leave  willn&tbe 
granted  where  it  appears  to  the  Court  that  the  accuaed,  who  had  \xm 
acquitted  in  the  Court  below,  was,  at  most,  only  technically  guilty  of  theoffeoee 
charged  and  a  merely  nominal  penalty  might  lawfully  have  been  imposed. 

The  provision  of  the  Queensland  Criminal  Code^  sec.  16,  that  a  person  ifaAil 
not  be  twice  punished  for  the  same  act  or  omission,  does  not  impose  tb« 
same  test  as  the  Common  Law  defence  of  aiUr^ois  convict. 

Motion  for  special  leave  to  appeal  from  the  Supreme  Court  d 
Queensland. 
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The    defendant,    an    innkeeper,   was    proceeded    against    by    ^-  C-  of  A. 

1906 

summons  for  keeping  his  licensed  house  open   on  Sunday,  an        '^ 

offence  against  the  Licensing  Act  1885  (49  Vict.  No.  18,sec.  75  (2).)    Connolly 
He  had  been  already  convicted  of  supplying  liquor  to  a  boy  under    j^jg^omn 

the  age  of  14,  an  offence  against  sec.  67  (6)  of  the  Licensing  Act        

It  was  proved  that  the  two  acts,  charged  as  separate  offences, 
took  place  on  the  same  occasion,  and  were  constituted  by  the 
same  circumstances.  The  case  was  heard  by  three  benches  of 
magistrates;  twice  the  bench  disagreed ;  finally,  in  a  bench  of  five 
justices,  four  decided  to  dismiss  the  charge.  They  found  that 
the  hotel  was  kept  strictly  closed  on  that  Sunday  against  the 
sale  of  liquor,  except  that  a  bottle  of  liquor  was  sold  to  the  boy, 
upon  the  representation  that  it  was  for  his  sick  mother,  and 
they,  therefore,  decided  to  follow  sec.  16  of  the  Criminal  Code, 
which  provides  that  a  person  should  not  be  twice  punished  under 
the  Code  or  any  other  law  for  the  same  act  or  omission. 

A  special  case  was  stated,  under  sec.  226  of  the  Justices  Act 
1886  (50  Vict.  No.  17),  for  the  opinion  of  the  Full  Court,  who 
held  that  the  magistrates  were  right. 

Blair  State  A.G.  (with  him  Henchnfian)  for  the  complainant 
applicant  moved  for  special  leave  to  appeal  from  the  decision  of 
the  Supreme  Court.  In  Sherwood  v.  Spencer  (1)  the  High  Court 
laid  down  the  test  to  be  applied  to  these  circumstances.  The 
question  is — Would  the  evidence  necessary  to  support  the  second 
indictment  be  sufficient  to  support  a  legal  conviction  upon 
the  first  ? 

[Griffith  C.J. — The  Code  lays  down  a  new  test — sec.  16 — "A 
person  cannot  be  twice  punished,  either  under  .  .  this  Code  or 
.  .  any  other  law,  for  the  same  act  or  omission."  The  law  of 
autrefois  convict  is  laid  down  in  another  part  of  the  Code— sees 
17  and  598.] 

That  test  is  the  same  as  the  test  at  common  law. 

There  are  two  distinct  offences  here ;  the  Supreme  Court  has 
failed  to  distinguish  the  acts  which  are  the  essential  elements  of 
the  offence  from  the  particular  evidence  which  was  adduced  to 
prove  the  iacts :  K  v,  Hull  (2). 

(1)  2  C.L.K.,  250.  (2)  (1902)  St.R.Q.,  53. 


V. 

Meagher. 
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H.  C.  OF  A.  [Barton  J. — We  must  foUow  the  facts  of  the  special  caae— 
1906.  u^Y^^  house  was  kept  strictly  closed  except  for  the  sale  to  the  boy." 
Connolly  Sec.  16  of  the  Code  cuts  away  the  common  law  technicalities  of 
autrefois  convict] 

The  sale  to  the  boy  was  merely  evidentiary  of  the  keeping  open 
on  Sunday ;  it  was  not  the  "  same  act,"  but  only  ev^idence  of  the 
act.  This  is  a  question  of  high  importance  to  the  public,  involving 
the  administration  of  the  Licensing  Act  It  is  important  to  obt&iii 
a  ruling  that  the  facts  establish  distinct  offences,  and  that  the 
finding  by  the  magistrates,  that  the  two  offences  were  constituted 
by  one  act,  was  immaterial. 

Under  sec.  19  (8)  of  the  Code  a  person  convicted  of  any  offeoee 
on  summary  conviction  may,  at  the  discretion  of  the  magistrates^ 
instead  of  being  sentenced  to  the  punishment  to  which  he  is 
liable,  be  discharged  upon  his  own  recognizances. 

The  judgment  of  the  Court  was  delivered  by 
Griffith  C.J.  The  point  sought  to  be  raised  is,  no  doubt,  in  one 
sense  an  important  one.  It  is  provided  by  sec  16  of  the  Criminol 
Code  that  no  person  shall  be  twice  punished  for  the  same  act  or 
omission.  That  is  not  quite  the  same  as  the  law  which  allows  the 
defence  of  " autrefois  convict"  which  is  dealt  with  in  sees,  17  and 
598  of  the  Code.  The  rule  in  sec.  16  may  or  may  not  be  identical 
with  the  common  law,  but  it  is  the  law  of  Queensland.  In  the 
present  case  the  defendant  had  sold  a  bottle  of  porter  on  a  Sunday 
to  a  boy  under  14  years  of  age.  It  is  an  offence  under  the  Licenmg 
Act  to  sell  liquor  to  a  boy  imder  14  at  any  time,  and  he  had  been 
convicted  of  that  offence.  He  was  then  charged,  under  another 
section  of  the  Licenmng  Act,  with  the  offence  of  keeping  open  his 
licensed  premises  for  the  sale  of  liquor  on  a  Sunday.  The  only 
evidence  of  his  keeping  his  house  open  on  that  day  was  the  sale 
of  that  bottle  of  porter.  The  justices  found  as  a  fact  that  he  did 
not  keep  his  house  open  on  the  Sunday  except  for  the  purpose  of 
selling  that  bottle  of  porter,  and  this  under  circumstances  which 
made  his  a^ct  a  not  very  heinous  offence  although  it  was  a  technical 
breach  of  the  law,  and  they  refused  to  convict.  The  point  taken 
by  the  Attorney-General  is  that  the  keeping  of  the  house  open, 
and  the  sale  of  the  liquor  to  the  boy,  were  not  the  same  act  The 
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learned  Judges  of  the  Full  Court  based  their  decision  principally  H*  C.  op  A. 
on   the   finding  of   fact  by  the  justices  that  the  whole  matter 
was  substantially  one  act.     We  have  not  had  the  advantage  of    Connolly 
argument  in  support  of  that  view,  beyond  the  brief  reason  given    ^g^cHER 

by  the  learned  Judges  themselves ;  but  at  present  it  seems  to  us       

that  there  is  a  distinction  between  the  keeping  open  of  the  house 
and  the  sale  of  the  liquor.  The  keeping  open  of  the  house  must 
be  momentarily  precedent  to  the  sale.  In  the  present  case  the 
interval  of  time  was  inappreciable,  and  in  reality  all  that  the 
defendant  did  was  to  open  the  door  and  give  the  boy  a  bottle  of 
porter. 

Technically,  perhaps,  the  defence  set  up  was  not  established ; 
but  it  is  clearly  a  case  in  which  the  justices,  if  they  had  thought 
themselves  bound  to  convict,  would  most  properly  have  exercised 
their  jurisdiction,  under  sec.  19  (8)  of  the  Code,  to  refrain  from 
inflicting  any  penalty.  This  Court  very  rarely  gives  leave  to 
appeal  in  a  criminal  case ;  and  only  then  when  questions  of  great 
public  importance  are  involved.  We  are  unable  to  see  that  any 
question  of  public  importance  is  involved  in  an  unsuccessful 
prosecution  brought  for  the  purpose  of  inflicting  upon  a  man  two 
punishments  for  what  in  substance,  though  perhaps  not  in 
technical  form,  consists  of  only  one  act.  We  think,  therefore, 
that  this  is  a  case  in  which  we  ought  not  to  give  special  leave. 

Special  leave  refused. 

Solicitor,  for  complainant.  Crown  Solicitor, 

N.  G.  P. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF  QUEENSLAND. 

Action^  cause  of^Inducing  employer  to  dismiss  employ6  and  not  to  empioif  km 
further — DelibenUe  inter/ererice  with  rights  of  others  actuated  hy  dttirt  to  * 
Jiami — Interference  with  trade — Trade  union — Trade  dispute — Trade  cos- 
petition — Queensland  Criminal  Code,  sees.  534,  543 — Practice — Aj^xal  dhtc: 
from  judgm^^nt  founded  on  verdict  of  jury. 

An  appeal  lies  to  the  High  Court  direct  from  the  judgment  of  the  SapRSK 
Court  of  a  State,  founded  upon  a  special  verdict  of  a  jury  ;  but  the  Terdid 
itself  cannot  be  impeached  upon  the  hearing  of  the  appeal,  which  mosX  b» 
considered  exclusively  upon  the  facts  found  and  appearing  on  the  record. 

Mti^grove  v.  McDonjUd^  3  C.L.R.,  132,  applied. 

The  respondent  was  employed  as  a  shipwright  in  the  service  of  the  Qutess- 
land  Government,  at  one  of  the  Government  Docks.  When  called  npos 
to  join  the  appellant  union  and  pay  the  entrance  fee,  he  refused,  and  the 
appellants,  representing  the  union  and  by  its  express  direction,  informed  the 
Government  that,  if  the  respondent  were  not  dismissed,  the  union  shipwrights 
employed  at  the  dock  would  be  called  out,  and  as  long  as  the  respondent'i 
employment  continued,  they  would  not  be  allowed  to  resume  work.  Tb« 
jury  found  that  the  officer  of  the  Government  was  induced  and  coercel  bf 
these  representations  to  dismiss  the  respondent,  and  that  the  appellants  fa>^ 
combined  and  conspired  together  to  procure  his  dismissal  with  the  intentioii 
of  injuring  him  and  depriving  him  of  the  opportunity  of  earning  his  lirelibood 
as  a  shipwright,"  until  he  should  become  a  member  of  the  appellant  nnica 
lu  an  action  by  the  respondent  for  damages  for  the  injury  sustained  hx  bin 
by  reason  of  those  representations : 
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Held,  that  the  facts  as  found  by  the  jury  disclosed  an  actionable  wrong.  II.  C.  of  A. 

1906. 
Allen  V.  Flood,  (1898)  A.C.,  1 ;  Quinn  v.  Leathern,  (1901)  A.C.,  495,  con-        v— ,— ^ 

sidered  and  applied.  Brisbane 

Ship- 

Principles  of  law  applicable  in  an  action  against  a  trade  union  and  its      wriohts' 

Provident 
officers,  for  conspiring  to  procure  the  dismissal  from  his  employment  of  a        tTnion' 

non-unionist,  considered.  v. 


H  EGO  IE. 


Appeal  from  a  judgment  of  the  Supreme  Court  of  Queensland, 
23rd  May  1905.     {Real  J.) 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  the  Court : — 

This  was  an  action  brought  by  the  respondent  against  the 
appellants  for  damages  for,  amongst  other  things,  maliciously 
conspiring  to  induce,  procure,  and  cause  the  proper  officer  of  the 
Government  of  Queensland  to  dismiss  the  respondent  from  his 
employment  as  a  shipwright  under  the  Government  and  to 
cease  to  employ  him,  and  to  refuse  to  employ  him  further 
unless  he  would  join  the  defendant  union  and  pay  the  entrance 
fee.  The  action  was  tried  before  Real  J.,  and  a  jury,  to  whom 
specific  questions  were  put,  and  which  were  answered  as  follows: — 

Question  1. — In  or  about  the  month  of  June  1903,  did  the  de- 
fendants, the  Brisbane  Shipwrights'  Provident  Union,  James 
Arcus,  John  Dawson,  and  Thomas  Mitchell,  with  others,  combine, 
conspire,  and  agree  to  induce,  procure,  and  coerce  the  proper  officer 
of  the  Government  of  the  State  of  Queensland,  under  whose  con- 
trol the  plaintiff  then  was,  and  the  said  Government,  through  its 
proper  officer,  to  dismiss  the  plaintiff  from  his  employment  under 
the  said  Government,  and  to  cease  to  employ  him,  and  to  refuse  to 
further  employ  him  ?     Answer. — Yes. 

Question  2. — In  pursuance  of  the  said  combination,  conspiracy, 
and  agreement,  did  the  defendants,  Arcus,  Dawson,  and  Mitchell, 
on  behalf  and  with  the  authority  of  the  said  Union,  and  by  the 
express  direction  of  the  said  Union,  in  a  general  meeting  assembled, 
wait  upon  and  interview  the  said  proper  officer  of  the  Government? 

Answer — Yes. 

Question  3. — Did  the  defendants  Arcus,  Dawson,  and  Mitchell, 
by  their  statements  and  representations  made  at  such  interview 
inform  the  said  proper  officer  that,  if  the  plaintiff  was  not  dis- 


688  HIGH   COURT  [1906. 

H.  C.  OF  A.   missed,  the  shipwrights  then  at  work  would  be  called  out,  and  thai 

1906 
^^^*        no  union  shipwright  would  be  allowed  to  work  in  the  said  dock 

Bbisbane     for  the  Government  whilst  the  plaintiff  was  employed  by  the 
wriohto'     Government  therein  ?     Answer — Yes. 

Provident       Question  4. — Did  the  defendants,  by  the  statements  and  repre- 
V.  sentations  of  the  defendants  Arcus,  Dawson,  and  Mitehell,  made 

"     at  the  interview  aforesaid,  mean  and  intend  the  aforesaid  office 

of  the  Government  to  understand,  and  did  he  understand,  the  stid 
statements  and  representations  to  mean,  that  if  the  plaintiff  w»? 
not  dismissed,  the  defendants  would,  so  long  as  he  was  retained 
in  the  Government  employment  as  a  shipwright  at  the  said  dock, 
forbid  any  Union  shipwright  working  for  the  said  Government, 
and  had  the  power  and  would  use  the  power,  to  punish  any 
shipwright  who  might,  contrary  to  their  request,  take  such  work, 
and  that  the  Government  would  be  prevented  from  obtaining 
sufficient  or  competent  shipwrights  to  perform  the  work  necessary 
and  proper  to  be,  from  time  to  time,  done  at  the  said  dock  for  the 
the  Government  ?  If  not,  say  what  they  did  mean  and  intend? 
Answer — Yes. 

Question  5. — Did  the  defendants,  by  the  statements  and  re- 
presentations made  at  such  interview  by  the  defendants  Arcns, 
Mitchell,  and  Dawson,  to  the  aforesaid  proper  officer  of  the 
Government,  induce,  procure,  and  coerce  the  said  proper  o£Bcerof 
the  Government,  and  the  Government  through  him,  to  dis- 
miss the  plaintiff  from  his  employment  under  the  Government  oo 
the  6th  day  of  June  1903,  and  to  cease  thenceforth  to  employ 
him,  and  to  refuse  to  further  employ  him  ?     Answer — Yes. 

Question  6. — Did  the  defendants  do  the  acts  aforesaid  with  the 
intent  to  injure  the  plaintiff  and  to  deprive  him  of  the  opportmiity 
of  earning  his  livelihood  as  a  shipwright — (a) absolutely;  (6)nntil 
he  paid  the  defendant  Union  the  sum  of  £2  for  entrance  fee,  and 
applied  to  become  a  member  of  the  Union  ?  Answer— Yes, 
absolutely  until  he  paid  the  defendant  Union  the  sum  of  H  ^<^ 
entrance  fee,  and  applied  to  become  a  member  of  the  Union. 

Question  7. — Were  the  acts  of  the  defendants  found  by  you  in 
your  answers  to  the  previous  questions  wrongful  and  malicioos? 
Answer — Yes. 

Question  7a. — Did  the  defendants  do  the  acts  aforesaid,  (a)  to 
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V. 

Heooie. 


protect  their  own  interests,  and  (b)  to  carry  out  the  rules  of  the   ^-  ^-  ^^  ^' 
defendant  Union  ?     If  yes  to  (a)  or  (6),  say  how.      Answer — (a) 
Yes,  by  procuring  the  dismissal  of  Heggie;  (b)  yes,  in  accordance    Brisbane 
with  their  interpretation  of  the  rules.  wrights* 

Question  8. — Did  the  defendants  do  the  acts  aforesaid  to  warn   Provident 
Sunners  that  the  members  of  the  Union  would  not  work  with 
non-unionists  ?     If  yes,  say  for  what  purpose  or  purposes,  if  any. 
Answer — Yes,  for  reasons  already  given  in  the  answers  to  previous 
qnestiona 

Sanners  was  the  officer  of  the  Government  in  charge  of  the 
work.  Damages  were  assessed  at  £100.  On  these  findings,  both 
parties  claimed  to  be  entitled  to  judgment.  After  argument,  the 
learned  Judge  entered  judgment  for  the  plaintiff,  and  from  this 
judgment  the  present  appeal  was  brought  by  special  leave. 

LvJcin  (with  him  O'SuUivan),  for  the  appellants. 

Even  on  the  findings  of  the  jury  as  they  stand,  the  appellants 
are  entitled  to  judgment;  but  on  the  evidence  some  of  the 
findings  should  be  still  more  in  appellants'  favour. 

[Griffith  C.J. — ^This  is  an  appeal  direct  from  the  decision  of 
a  judge,  not  from  the  refusal  by  the  Court  to  grant  a  new  trial, 
and,  therefore,  the  verdict  must  be  taken  as  it  stands,  and  the 
facts  cannot  be  inquired  into  further.  That  has  already  been 
decided  by  this  Court  in  Musgrove  v.  McDonald  (1).] 

Here  the  findings  are  contradictory  and  entitle  the  defendant 
to  judgment. 

[Griffith  C.J. — We  cannot  investigate  the  facts,  except  so  far 
as  they  are  necessary  to  explain  the  findings.] 

[It  was  here  proposed  by  counsel  to  read  the  rules  of  the 
appellant  union.] 

[Barton  J. — Are  they  not  all  swallowed  up  by  the  findings  ?  ] 

No;  they  are  necessary  to  a  complete  understanding  of  the 
findings.     In  AUen  v.  Flood  (2)  all  the  facts  were  gone  into. 

[Griffith  C.J. — There  it  was  permissible.  Here  we  are 
prevented  by  our  decision  in  Musgrove  v.  McDonald  (3).  If  this 
were  an  appeal  from  an  order  of  the  Supreme  Court  refusing  a 


(1)3C.L.R.,132,  atp.  149. 


(3)  3  C.L.R.,  132. 


(2)  (1898)  AC,  1. 
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H.  C.  OF  A.  new  trial,  the  facts  could  then  be  gone  into.     But  the  rules  mtj 
be   referred   to,   so   far  as   is    necessary   to  make  the  verdid 
Brisbane     intelligible.] 
Ship-  Qj^  ^]^q  findings  as  they  stand  there  has  been  no  violation  of 

WRIGHTS  O  J 

Provident   any  legal  right  at  all ;  and  even  if   there  had  been,  there  is 
V.  abundant  excuse  for  it.    The  whole  question  involved,  is  whether 

^^^'     coercion,  such  as  was  proved  in  this  case,  is  illegal. 

[Griffith  C.J. — The  use  of  the  word  "  coercion "  has  do 
particular  significance.] 

If  the  act,  found  by  the  jury  to  have  been  performed,  was « 
lawful  act,  the  fact  that  it  was  done  maliciously  does  not  make  ii 
illegal.  To  use  coercion  is  not  unlawful,  provided  a  person  is 
exercising  a  legal  right. 

The  term  ''injury"  cdnnotes  an  intent  to  do  wrongful  hann: 
Mogul  Steamship  Co.  v.  McGregor,  Gow  &  Co.  (I)  per  Bowen  LL 
approved  of  by  Watson.  L.J.  in  AUen  v.  Flood  (2).   The  appellants 
have  a  right  to  (1)  combine,  (2)  refuse  to  work,  and  (3)  notify 
their  employer  of  their  refusal.     Evil  intention  or  malice  is  quite 
irrelevant :  Rogers  v.  Rajendro  Dutt  (3) ;  Bradford  Corporatm 
V.  Pickles  (4) ;  Mogul  Steamship  Co,  v.  McGregoi',  Oow  <t  Co.  (5). 
This  case  is  very  similar  in  its  facts  to  Allen  v.  FU>od  (6),  except 
that  in  the  latter  there  was  the  motive  to  punish.     A  man  has  a 
perfect  right  to  choose  with  whom  he  will  work,  and  that  right 
extends  to  enable  him  to  let  the  employer  know  what  his  ciM>iee 
is  (7).      No  right  of  action   arose  from  the  intimation  by  the 
Union  that  no  union  shipwright  would  be  allowed  to  work  in  tie 
dock,  while  the  plaintiff  was  employed  therein  (8).      Hence  U» 
combination,  the  agreement  not  to  work  with  respondent,  and  the 
giving  notice  to  that  effect,  was  all  done  in  exercise  of  a  legal  right 
In  Hutley  v.  Simmons  (9),  the  notices  were  the  same  as  here,  bat 
no  cause  of  action  arose:  Kearney  v.  Lloyd  (10);  Scottish  Co- 
operative   Society   v.    Glasgow  Fleshers*  Association   (11).    A 
combination  of  two  or  more  without  justification  or  excuse  to 

(1)  23  Q.B.D.,  598,  at  p.  612.  WaUm  L.J. 

(2)  (1898)  A. C,  1,  at  p.  93.  (8)  (1898)  A.C.,    1,   at  p.  129.  f*" 

(3)  13  Moo.  P.C.C.,  209.  Herachell  L.  J.,  and  at  pp.  163  and  16J. 

(4)  (1895)  A.C.,  587.  per  Shand  L.J. 

(5)  (1892)  A.C,,  25.  (9)  (18S8)  1  Q.B.,  181. 

(6)  (1898)  A.C,  1.  (10)  26  L.R.  Ir.,  268. 

(7)  (1898)    AC.    1,    at  p.  98,  per            (11)  35  Sc.  L.R.,  645. 
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injure  a  man  in  his   trade  by  inducing  a  man's  customers  or   H.  C.  of  A. 

servants  to  break  their  contracts  with  him  or  not  to  deal  with       ^ '^ 

him  or  continue  in  his  employment,  is,  if  it  results  in  damage  to    brisbank 
him,  actionable :   Quinn  v.  Leathern  (1).     But  in  that  case  the     ^J^h^s' 
question  was  whether  an  action  will  lie  where  injury  has  resulted   Provident 
from  a  combination  to  injure  and  ruin  another,  not  where  it  was  v. 

to  advance  the  parties'  own  trade  interests.     The  object  in  this       ' 

case  was  to  preserve  the  interest  of  the  unionists.  In  Quinn  v. 
Leathern  (1),  there  was  persecution  of  the  worst  kind.  There  the 
plaintiffs  had  no  interest  in  Leathem's  customers  or  servants. 

[Griffith  C.J. — But  was  there  an  unlawful  act  ?] 

Lord  Shand  says  the  act  was  unlawful  because  the  motive  was 
improper. 

[Griffith  C.J. — The  chief  diflSculty  arises  from  the  use  of 
the  word  "  wrongful  "*  throughout.  It  is  often  capable  of  two 
meanings.] 

The  judgment  of  Lindley  L.J.  (2)  shows  that  an  act  is  not 
unlawful  unless  it  is  an  infringement  of  the  rights  of  another. 

[Griffith  C.J. —  Then  the  question  remains — What  are  the 
rights  of  others  ?  ] 

Without  being  guilty  of  any  unlawful  act  the  appellants  could 
conbine  a  right  to  resolve  and  a  right  to  inform  their  employer  of 
their  resolution  and  act  upon  it.  At  any  time  unionists  may 
agree  not  to  work  with  non-unionists,  and  may  tell  the  employer 
without  being  guilty  of  any  wrongful  act.  This  is  primd  facie 
an  act  which  is  lawful,  and,  therefore,  it  is  not  necessary  to  show 
justification.  Read  v.  Friendly  Society  of  Operative  Stone- 
Tnasons  of  England,  Ireland  and  Wales  (3),  has  no  bearing 
on  the  question  arising  in  this  case.  There  the  defendants 
pleaded  justification.  [They  also  referred  to  Griblan  v.  National 
Amalgamated  Labourers'  Union  of  Great  Britain  and  Ireland 
(4),  and  Glamorgan  Coal  Company  v.  South  Wales  Miners' 
Federation  (5).] 

MacGregor,  for  the  respondent.  There  are  two  classes  of 
decisions  in  cases  of  this  kind :  (I),  where  the  act  is  that  of  an 

(1)  (1901)  A.C.,  495.  (4)  (1903)  2  K.B.,  600. 

(2)  (1901)  A.C.,  495,  at  p.  532.  (5)  (1903)  2  K.B.,  545;  (1905)  A.C., 

(3)  (1902)  2  K.B.,  732.  239. 
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H.  C.  OF  A. .  individual,  and  (2),  where  there  is  an   element   of  ooDspiracf 

, '^       present.     Even  in  the   absence   of  conspiracy,  any   intentioial 

Brisbane    action,   if   done   without  just  cause  or   excuse,   which  injars 
wBTOHTs'    another  in  his  trade,  is  an  actionable  wrong :  Mogul  SteatnAif 
P^viDBNT   Co,  V.  McGregor,  Oow  &  Co,  (1).     To  put  the  respondent  s  case  ia 
V,  the  strongest  possible  light,  the  appellants  would  be  liable  if, 

individually,  they  stated  their  refusal  to  work  unless  respondem 
was  dismissed.      In  directing  the  jury  in   JReg.  v.  Druitt  (2)l 
BramwM,  B.,  stated  the  law  as  follows : — "  The  liberty  of  i 
man's  mind  and  will  to  say  how  he  should  bestow  himself  and 
his  means,  his  talents  and  his  industry,  was  as  much  a  snbjed 
of  the  law's  protection  as  was  that  of  his  body."     Gtblan  t. 
National  Amalgamated  Labourers*  Union  of  Great  Britain  and 
Ireland  (3)  also  assumes  that  any  interference  with  the  liberty  d 
another  is  an  actionable  wrong.     So  interference  with  another's 
contractual  rights  is  actionable,  and  also  interference  to  prevent 
a  person  getting  employment.    Mogul  Stearnship  Co,  v.  McGregor, 
Gow  &  Co,  (4) ;   The  King  v,  Ecclea  (5) ;    Gregory  v.  Dukt  of 
Brunswick  (6).    AUen  v.   Flood  (7),   is   entirely   referable  to 
individual,  and  not  concerted  action.     Six  of  the  Judges  caUed 
upon  to  assist   the   Lords   held   that  a   man's   labour  was  as 
immune  from  interference  as  his  property.     In  that  case  there 
was  no  proof  of  molestation,  obstruction,  intimidation,  or  ooercioD, 
all  of  which  features  were  present  in  Quinn  v.  Leatiiem  (8)  and 
the  present  case.     The  decision  in  Temjperion  v.  Russell  (9)  is 
still  law  and  applies  to  this  case  :  Leathern  v.  Craig  (10).  In  ^Lat 
case  the  defendants  combined  and  agreed  to  communicate  'jo  the 
employer  their  intention  to  injure  him  and  deprive  biin  of  his 
livelihood  unless  he  employed   union  labour  exclusively.    That 
was  the  sole  object  of  their  conspiracy.     The  answers  given  by 
the  jury  to  the  questions  7  (a)  and  8  have  been  relied  upon  by  the 
appellants  as  showing  a  mixed  motive.     This  is  not  so.    Th^ 
object  was  to  prevent  any  but  unionists  obtaining  work,  whieh, 

(1)  23  Q.B.D.,  598,  at  p.  613,  per           (6)  6  M.  &G.,  203,  d53. 
Boioen  L.  J.  (7)  (1898)  A.C.,  1. 

(2)  10  Cox  C.C.,  692,  at  p.  600.  (8)  (1901)  A.C.,  495. 

(3)  (1903)  2  K.B.,  600.  (9)  (1893)  1  Q.B.,  715. 

(4)  23  Q.B.D.,  598,  at  p.   614,  per            (10)  (1899)  2I,R.,  667.  atpu  773,|i<r 
Boioen  L.  J.  Holmes  L.  J. 

(5)  1  Lea  CO.,  274. 
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according  to  Read  v.  Friendly  Society  of  Operative  Stoneviaeona  H.  C.  op  A. 
of  EngUtndy  Ireland  and  Wales  (1)  is  not  a  sufficient  justification       ^__\ 

in  law  for  their  action.     Nor  is  there  justification  in  the  finding  khisbane 

that  their  action  was  to  protect  their  own  interests.     Oiblan  v.  ^f  Ji^^^i 

*  Mr  RIGHTS 

National  Amalgama^ted  Labourers'  Union  of  Great  Britain  and  Provident 
Ireland  (2) ;  Taff  Vale  Railway  Co,  v.  Amalgamated  Society  of  v. 
Railway  Servants  (3) ;  Martell  v.  Victorian  Coal  Miners'  Aaso- 
elation  (4).  "Picketing,"  as  a  means  of  interfering  by  third 
parties  with  trade  relations  of  others,  has  been  held  to  be  a 
wrongful  act  and  unlawful.  Lyons  &  Sons  v.  Wilkins  (5),  in 
which  it  was  stated  that  the  earlier  of  these  decisions  was  not 
overruled  by  Allen  v.  Flood  (6),  nor  varied  by  anything  laid 
down  therein:  Ghamock  v.  Court  (7);  Walters  v.  Green  (8); 
Slattery  v.  Kiers  (9). 

[Griffith  C.J. — The  effect  of  those  decisions  is  that  interference 
with  a  man's  liberty  is  primd  facie  wrongful,  and  if  it  takes  place 
for  the  purpose  of  injuring  another,  then  it  is  unlawful. 

O'Connor  J. — If  instead  of  a  direct  threat  being  made  the 
employer  is  informed  of  the  facts  and  probable  consequences,  is 
that  actionable  in  the  same  way  as  a  threat  ?] 

If  by  an  individual,  it  is  questionable ;  if  by  a  combination,  it 
certainly  is  :  Criminal  Code,  sec.  543. 

Lukin  in  reply.  The  Queensland  Criminal  Code,  sec.  543,  has 
no  application  to  the  facts  of  this  case.  In  sec.  543  the  word 
"injcre"  signifies,  according  to  Bowen  L.J.,  more  than  an  intent  to 
harm  ;  it  connotes  an  intention  to  do  a  wrongful  act.  The  intent 
to  injure  r»a.n  be  negatived  by  reference  to  the  rules  of  the  Union. 

[0'CoNNOjt>  J. — I  can  understand  the  exercise  by  you  of  a  right 
over  your  union  men,  but  does  that  give  you  the  right  to  go 
beyond  that  and  affect  other  relationships  ?] 

Here,  the  appellants  do  not  go  beyond  that  right ;  what  is  done 
is  a  natural  consequence  of  it. 

[Barton  J. — It  was  important  in  Allen  v.  Flood  (6),  that  the 

(1)  (1902)  2  K.B.,  88,  'J32.  255. 

(2)  (1903)  2  K.B.,  «jO.  (6)  (1898)  A.C.,  1. 

(3)  (1901)  A.C.,  426.  (7)  (1899)  2  Ch.,  35. 

(4)  29  V  L.R.,  475  ;  25  A.L.T.,  120.  (8)  (1899)  2  Ch.,  696. 

(5)  (1896)  1  Ch.,  811 ;  (1899)  1  Ch..  (9)  20  N.S.  W.  W.N.,  45. 
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H.  C.  OF  A.  delegate  had  do  distinct  authority  behind  him  to  enforce  a  strike 

1 QTM 

His  statement  therefore  did  not  amount  to  a  threat.] 
Brisbane         ^^   ^^^   ^^   themselves   are   not    wrongful   the    intentioD  if 
,^"'^"  ,     immaterial:  Boots  v.  Grundy  (1). 

Pbovidbnt 
Union  C\Jbr.  adv.  valt. 

V, 

Hegoik. 

„T  The  iudgment  of  the  Court  was  read  by 

Melbourne,  •»       r»  •/ 

March  12, 1906.  GRIFFITH  CJ.  [After  Stating  the  material  facts  His  Honor 
proceeded]  :  As  no  application  was  made  to  the  Supreme  Cooit 
for  a  new  trial,  it  is  not  now  open  to  the  appellants  to  impeach 
the  findings  of  the  jury.  The  matter  must,  therefore,  be  con- 
sidered exclusively  upon  the  facts  as  found  by  the  jury  and 
appearing  upon  the  record,  in  the  same  manner  as  formerly  apos 
a  bill  of  exceptions  or  a  special  verdict :  Musgrove  v.  McDonald 

(2). 

For  the  appellants,  reliance  was  placed  upon  the  case  of  Allen 

V.  Flood  (3),  while  the  respondent  relied  mainly  upon  the  case  of 
Quinn  v.  Leathern  (4).  Allen  v.  Flood  was  an  action  for  malici- 
ously and  wrongfully,  and  with  intent  to  injure  the  plaintif, 
procuring  his  employers  to  break  their  contract  with  him,  and 
not  to  enter  into  any  new  contract  with  him,  and  also  for  milaw- 
f  ully  and  maliciously  conspiring  with  others  with  the  same  object 
There  was,  however,  no  evidence  of  any  conspiracy.  The  case 
was  tried  by  a  jury,  who  found  for  the  plaintiff  on  the  cause  of 
action  first  stated,  and  judgment  was  given  for  him.  This  jizdg- 
ment  was  affirmed  by  the  Court  of  Appeal.  On  appeal  to  the  House 
of  Lords,  the  Judges  were  summoned,  and  the  following  question 
was  put  to  them — "Was  there  any  evidence  of  a  cause  of  action 
fit  to  be  left  to  a  jury  ?  "  In  the  very  elaborate  opinions 
given  by  the  learned  Judges  who  advised  the  House,  and  in  tbe 
speeches  of  the  learned  law  Lords,  the  whole  subject  of  interfe^ 
ence  with  liberty  of  trade  was  very  fully  considered,  and  varioos 
divergent  opinions  were  expressed ;  but  as  was  pointed  out  in 
Quinn  v.  Leathern  (4),  the  actual  question  for  decision  wbs 
whether  there  was,  in  that  case,  any  evidence  fit  to  be  left  to  » 

(1)  82    L.T.,   769,   at    p.    771,    per  (3)  (1898)  A.C.,  1. 
Bigham  J.  (4)  (1901)  A.C.,  495. 

(2)  3C.L.R.,  132.  I 
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iry.     The  majority  of  the  law  Lords  (Lords  Watson,  Herachell,  H.  C.  <»f  a. 

^acn<ighten,  Shand,  Davey  and  James  of  Hereford ;  Lords  Hats-       ^ '^ 

i/ry,    L.C.,   Ashboumey  and  Morris  dissenting)  held   that  the    Brisbanr 
ndence  for  the  plaintiff  failed  to  show  that  the  defendants  had     ^y^^f^HTs' 
>inmitted  any  unlawful  act.     The  only  point  of  law  involved  in   Provident 
le  decision  was  that  an  act  which  does  not  amount  to  a  legal 
ijnry  does  not  become  actionable  by  reason  merely  that  it  is 
one   with   a   bad   intention,   or   a  bad  motive.     See  per  Lord 
facuxaghten  (1).      This   case,    therefore  does    not  govern   the 
resent,  in  which  it  is  not  open  to  the  Court  to  examine  the 
ndence   for  the  purpose  of  inquiring  whether  it  justified   the 
3nclusion  of  the  jury  that  the  defendants  had  been  guilty  of  a 
3nspiracy  to  injure  the  plaintiff. 

The  case  of  Quinn  v.  Leathern  (2)  also  turned  upon  the  facts, 
rhich  were  very  different  from  those  found  by  the  jury  in  the 
resent  case.  In  the  discu&sion  of  both  cases  frequent  reference 
ras  made  to  a  passage  in  the  judgment  of  Bowen  L.J.,  in  Mogul 
^eciviship  Co.  v.  McOregor,  Gow  <k  Co.  (3): — "  Now,  intentionally 
9  do  that  which  is  calculated  in  the  ordinary  course  of  events  to 
amage,  and  which  does,  in  fact,  damage  another  in  that  other 
erson's  property  or  trade,  is  actionable  if  done  without  just 
ause  or  excuse.  Such  intentional  action  when  done  without 
ast  cause  or  excuse  is  what  the  law  calls  a  malicious  wrong :  (see 
hvmage  v.  Prosser  (4) ;  Capital  and  Counties  Bank  v.  Henty 
5) ).  The  acts  of  the  defendants  which  are  complained  of  here 
rere  intentional,  and  were  also  calculated,  no  doubt,  to  do  the 
laintiflk  damage  in  their  trade.  But  in  order  to  see  whether 
hey  were  wrongful  we  have  still  to  discuss  the  question  whether 
hey  were  done  without  any  just  cause  or  excuse.  Such  just 
ause  or  excuse  the  defendants  on  their  side  assert  to  be  found  in 
heir  own  positive  right  (subject  to  certain  limitations)  to  carry  on 
heir  own  trade  freely  in  the  mode  and  manner  that  best  suits 
hem,  and  which  they  think  best  calculated  to  secure  their  own 
id  vantage." 

Lord  Herschell,  commenting  on  this  passage  in  Allen  v.  Flood 


(1)  (1901)  A.C.,  495,  at  p.  50S. 

(2)  (1901)  A.C.,  495. 

13)  23  Q.B.D.,  598,  at  p.  613. 


(4)  4B.  &C.,248. 

(5)  7  App.  Cas.,  741,  at  p.  772,  per 
Lord  Blackhuni. 
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H.  C.  o¥  A.    (1)^  remarked  : — **The  notion  that  there  may  be  a  difference  in  Qm 

respect  between  acts  affecting  trade  or  employment  and  otte 

Hkisbank    acts  seems  to  be  lar^jely  founded  on  certain  dicta  of  Bovcen  LX, 

wKiIiHTs*     ^^  ^^®  ^^®  ^^  '^^^  Mogid  Steavfiship  Co,     It  must  be  remembered 

Ph«)vident    that  these   were   obiter  dicta,   for   the   decision   was  that  the 
V.  defendants  were  not  liable.     The  passage  perhaps  chiefly  rdiei 

^^^'-  upon  is  the  following: — *Now  intentionally  to  do  that  which  ii 
calculated  in  the  ordinary  course  of  events  to  damage,  and  whid 
does  in  fact  damage,  another  in  that  other  person's  property  or 
trade,  is  actionable  if  done  without  just  cause  or  excuse.  Sack 
intentional  action  when  done  without  just  cause  or  excuse  is  whit 
the  law  calls  a  malicious  wrong/  It  will  be  noted  that  the  learned 
Judge  here  makes  no  distinction  between  acts  which  interfae 
with  property  and  those  which  interfere  with  trada  For  the 
purpose  then  in  hand  the  statement  of  the  law  may  be  accurate, 
enough,  but  if  it  means  that  a  man  is  bound  in  law  to  justihor 
excuse  every  wilful  act  which  may  damage  another  in  his  proper^: 
or  trade,  then  I  say,  with  all  respect,  the  proposition  is  far  toa 
wide;  everything  depends  on  the  nature  of  the  act,  or  whether  it 
is  wrongful  or  not."  Subject  to  this  limitation,  which,  with  Jl 
respect,  seems  to  be  implied  in  the  concluding  words  of  Bowen 
L.J.,  not  quoted  by  Lord  HerscheU,  that  very  learned  Judge,  a 
we  understand  him,  accepted  the  doctrines  propounded  in  the 
passage  which  he  was  criticising,  and  which,  in  our  opinion,  are 
good  law. 

In  Qidnn  v.  Leathern  (2),  Lord  Lindley  said: — ^*'As  to  the 
plaintiff's  rights.  He  had  the  ordinary  rights  of  a  British  subjeet 
He  was  at  liberty  to  earn  his  living  in  his  own  way,  provided  he 
did  not  violate  some  special  law  prohibiting  him  from  so  doin^ 
and  provided  he  did  not  infringe  the  rights  of  other  people.  Thi« 
liberty  involved  liberty  to  deal  with  other  persons  who  vert 
willing  to  deal  with  him.  This  liberty  is  a  right  recognized  hy 
la\Y ;  its  correlative  is  the  general  duty  of  every  one  not  to 
prevent  the  free  exercise  of  this  liberty,  except  so  far  as  his  own 
liberty  of  action  may  justify  him  in  so  doing.  But  a  persons 
liberty  or  right  to  deal  with  others  is  nugatory,  unless  they  «* 
at   liberty   to   deal  with   him  if   they  choose   to  do  so.     Any 

(1)  (1898)  A.C.,  1,  at  p.  139.  (2)  (1901)  A.C.,  495,  at  p.  534. 
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interference  with  their  liberty  to  deal  with  him  affects  him.     If    ^  C.  of  a. 


such  interference  is  justifiable  in  point  of  law,  he  has  no  redress. 

Again,  if  such  interference  is  wrongful,  the  only  person  who  can     Buisbank 

sue  in  respect  of  it  is,  as  a  rule,  the  person  immediately  affected     ^vrk;uts' 

b^'  it;   another  who  suffers  by  it  has  usually  no  redress:    the    Trovidest 

•^  .  Union 

damage  to  him  is  too  remote,  and  it  would  be  obviously  pratically  v. 

impossible  and  highly  inconvenient  to  give  legal  redress  to  all  who  _lll_' 
suf}'er  from  such  wrongs.  But  if  the  interference  is  wrongful  and 
is  intended  to  damage  a  third  person,  and  he  is  damaged  in  fact 
— ^in  other  words,  if  he  is  wrongfully  and  intentionally  struck  at 
through  others,  and  is  thereby  damnified — the  whole  aspect  of 
the  case  is  changed :  the  wrong  done  to  others  reaches  him,  his 
rights  are  infringed  although  indirectly,  and  damage  to  him  is 
not  remote  or  unforeseen,  but  is  the  direct  consequence  of  what 
has  been  done.  Our  law,  as  I  understand  it,  is  not  so  defective 
as  to  refuse  him  a  remedy  by  an  action  under  such  circumstances. 
The  cases  collected  in  the  old  books  on  actions  on  the  case,  and 
the  illustrations  given  by  the  late  Bowen  L.J.  in  his  admirable 
judgment  in  the  Mogul  Steamship  Govipanys  Case  (1),  may  be 
referred  to  in  support  of  the  foregoing  conclusion,  and  I  do  not 
understand  the  decision  in  Allen  v.  Flood  (2)  to  be  opposed  to  it." 
We  do  not  think  it  necessary  to  discuss  in  further  detail  the 
various  opinions  expressed  by  the  learned  Judges  who  took  part 
in  the  decisions  of  these  cases,  and  the  other  cases  referred  to  in 
the  arguments  addressed  to  us,  but  we  think  that  thev  establish 
some  rules  or  doctrines  applicable  to  all  actions  for  what  are  called 
malicious  injuries,  which  will  go  far  towards  solving  the  questions 
raised  in  the  present  case. 

I.  The  first  rule  is  that  any  interference  with  the  rights  of 
another,  which  in  fact  occasions  damages  to  him,  is  actionable, 
unless  such  interference  is  authorized,  or  justified,  or  excused  by 
law.  In  this  proposition  the  term  *'  rights  "  includes  the  right 
which  every  man  possesses  to  the  free  enjoyment,  subject  to  any 
specific  rule  of  law,  of  his  personal  liberty  ;  which,  again,  includes 
freedom  to  make,  subject  to  any  specific  rule  of  law,  such  employ- 
ment of  his  capacities,  mental  or  physical,  as  he  may  think  fit, 
and  to  invite  the  co-operation  of  any  person  he  may  think  fit  in 

(1)  23  Q.B.D.,  598,  at  pp.  613,  614.  (2)  (1898)  A.C.,  1. 
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H.  C.  OF  A.    any  enterprise  in  which  he  proposes  to  engage.   On  this  point  we 

need  only  refer  to  the  authorities  quoted  by  Lord  Bramfton  in 

Brisbane     Quinn  V.  Leathern  (1)  viz. : — "  Primd  facie  it  is  the  privil^e  (rfa 

WRIGHTS'     trawler  in  a  free  country  in  all  matters  not  contrary  to  law,  to 

^^?!'^*^^^   regulate  his  own  mode  of  carrying  it  on  according  to  his  owndis- 

V.  cretion  and  choice.     If  the  law  has  in  any  other  matter  regulated 

TiKf'f  IK  »k 

"  *  or  restrained  his  mode  of  doing  this,  the  law  must  be  obeyed  But 
no  power  short  of  the  general  law  ought  to  restrain  his  free  & 
cretion."  (Per  Alderson  B.,  delivering  the  judgment  of  the 
Exchequer  Chamber  in  Hilton  v.  Eckersley  (2)  ) : — "  All  are  free 
to  trade  upon  what  terms  they  will."  {Per  Lord  Hahhiiry  LC. 
in  the  Mogul  Steamship  CoJa  Case  (3)  )  : — "  The  liberty  of  a 
man's  mind  and  will,  to  say  how  he  should  bestow  himself  and 
his  means,  his  talents  and  his  industry,  was  as  much  a  subject  of 
the  law's  protection  as  is  that  of  his  body."  (Per  BramvxU  L 
in  R.  V.  Druitt  (4)  )  : — "  Every  person  has  a  right  under  the  law, 
as  between  himself  and  his  fellow-subjects,  to  full  freedom  in  dis- 
posing of  his  own  labour  or  his  own  capital  according  to  his  will 
It  follows  that  every  other  person  is  subject  to  the  corresponding 
duty  arising  therefrom,  and  is  prohibited  from  any  obstruction  to 
the  fullest  exercise  of  this  right,  which  can  be  made  compatible 
with  the  exercise  of  similar  rights  by  others."  (Sir  W.  ErU  ot 
Trade  UniotiSy  p.  12) — Familiar  instances  of  acts  authorized,  or 
absolutely  protected  by  law,  which  may  be  harmful  to  the 
intangible  .right  in  question  are  afforded  by  statements  made  in 
Courts  of  Justice,  and  by  prosecutions  of  persons  actually  gniltf 
of  offences.  Competition  in  trade,  which  at  common  law  is 
absolutely  lawful,  is  another  instance. 

Hence  we  obtain  the  further  proposition  that — 
II.  Interference  which  results  merely  from  the  exercise  of  free 
competition  in  trade  is  not  wrongful,  and  is,  therefore,  not  actioo- 
able.     Of  this  rule,  the  Mogul  Steamship  Co.*8  Case  (5)  is  an 
illustration. 

But  in  the  infinite  variety  of  human  affairs,  it  often  happen^^ 
and  must  happen,  that  acts  which  in  themselves  are  neutral,  i/-« 
which  are  neither  absolutely  authorized  nor  expressly  forbidden 

(1)  (1901)  A.C.,  495,  at  p.  625.  (4)  10  CJox  CO.,  592,  at  p.  600. 

(2)  6  E.  &  B..  47.  at  p.  74.  (5)  (1892)  A.C.,  25, 

(3)  (1892)  A.C..25,  atp.  38. 
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by  law,  have  the  effect  of  interfering  with  the  rights  of  some  per-  H.  C.  of  a. 
son  to  his  damage,  although  the  mind  of  the  doer  was  not  at  all 
directed  to  the  person  to  whom  the  damage  is  caused,  and  the 
damage  is  a  mere  incidental  or  accidental  consequence  of  the  act. 
Now,  the  common  law  is  characterized  by  a  kindly  regard  for  the  Provident 
infirmities  of  human  nature,  and  never  lays  on  men's  shoulders  a 
burden  too  grievous  to  be  borne.  It  does  not,  therefore,  hold  the 
doer  necessarily  responsible  for  damage  arising  under  such  circum- 
stances, but  requires  a  further  inquiry  to  ascertain  whether  the 
damage  was  really  a  mere  incidental  or  accidental  result  of  an 
act  not  wrongful,  or  whether  the  doer  took  advantage  of  the 
circumstances  to  enable  him  to  do  some  harm  to  another  person 
whom  he  desired  to  injure.  In  the  latter  case  he  is  not  entitled  to 
the  benefit  of  the  ambiguous  or  neutral  circumstances.  But  the 
burden  of  showing  that  the  doer  did  so  take  advantage  lies  upon 
the  party  alleging  the  fact.  This  is,  we  think,  the  principle  which 
governs  actions  for  malicious  prosecutions,  and  actions  for  de- 
famation on  privileged  occasions,  as  well  as  actions  such  as  that 
now  before  us.  It  may  be  expressed  in  the  following  further 
propositions : — 

III.  If  the  circumstances  attending  an  act  which  occasions 
interference  with  the  rights  of  another,  and  which  is, privid  facie, 
lawful,  are  such  that  the  interference  may  be  a  merely  incidental 
or  accidental  consequence  of  the  act,  the  act  is  to  be  regarded  as, 
pinmd  facie,  neutral,  and  as  being  justified  or  excused,  until  the 
contrary  is  shown;  and  the  burden  of  displacing  the  presumption 
of  innocence  lies  on  the  person  complaining. 

IV.  Acts  not  forbidden  by  law,  and  done  in  the  exercise  of  the 
right  of  personal  liberty,  or  in  the  discharge  of  a  duty,  though  of 
imperfect  obligation,  which  the  doer  owes,  or  believes  he  owes,  to 
himself,  or  to  another,  are,  primd  facie,  lawful.     But 

V.  If  the  interference  is  not  in  fact  merely  incidental  or  ac- 
cidental, but  is  deliberate,  and  is  actuated  by  a  desire  to  do  harm 
to  the  person  whose  rights  are  interfered  with,  whether  accom- 
panied or  not  by  some  other  motive,  the  protection  which  would 
otherwise  arise  from  the  circumstances  is  excluded. 

Of  this  rule,  actions  for  malicious  prosecution  and  actions  for 
defamation  on  a  privileged  occasion  afiford  familiar  instances.     It 
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H.  C.  OF  A.  used  to  be  said  that  malice,  so  called,  was  an  essential  element  d 
1906.  the  cause  of  action  in  these  cases ;  and  hence  diflSculties  arose  at 
to  imputing  malice,  which,  it  was  said,  imports  a  state  of  miiKl, 
to  a  corporation.  This  particular  difficulty  is  now  removed  by 
the  recognition  of  the  principle  that  the  liability  of  a  corporaci(n 
in  such  a  case  attaches  on  the  ground  that  it  is  responsible  for  the 
acts  of  its  authorized  agents.  But,  while  the  innocence  or  wrong- 
fulness of  the  acts  in  these  cases  depends,  in  one  sense,  upon  tlie 
state  of  mind  of  the  doer,  this,  properly  regarded,  is  not  because 
that  state  of  mind  is  an  element  of  the  cause  of  action,  but  becMBe 
the  state  of  mind  of  the  doer  is  such  as  to  deprive  him  of  tbe 
benefit  of  the  ambiguous  circumstances,  which,  but  for  it,  wooM 
afford  him  protection.  Unless,  however,  the  act  complained  of 
is  an  infringement  of  a  legal  right,  this  question  does  not  arise. 
Of  this  the  case  of  Bradford  Corponction  v.  Pickles  (1),  affonk 
an  illustration.  In  that  case,  the  act  complained  of  was  an  a^- 
done  in  the  lawful  exercise  of  a  right  of  property,  and  did  doI 
involve  the  infringement  of  any  legal  right  of  any  other  persoo. 
The  motive  of  the  doer  was,  therefore,  held  to  be  immaterial  Sa 
in  AUen  v.  Flood  (2),  and  the  Mogul  Steainship  CoJs  Case  (3\ 

YI.  If  the  interference  is  the  direct  result  of  the  carrying  oat 
of  an  unlawful  enterprise,  propositions  III.  and  IV.  have  no 
application,  and  the  cause  of  action  is  complete  as  soon  as  actoai 
damage  follows. 

These  rules  are,  we  believe,  consistent  with  all  the  decisions. 
They  appear  to  us  to  be  in  accord  with  common  sense,  which  is  a 
good  test  to  be  applied  in  ascertaining  whether  a  suggested 
proposition  is,  or  is  not,  a  rule  of  the  common  law. 

It  appears,  then,  that  cases  of  this  kind  fall  into  three  classes— 
(1)  Cases  in  which  the  alleged  interference  is  not  a  violation  of 
any  legal  right,  but  is  a  mere  incidental  or  accidental  effect  of  ft 
lawful  act  (in  this  case  no  action  lies) ;  (2)  cases  in  which  it  is  the 
direct  result  of  an  unlawful  act  (in  this  case  an  action  lies);  (3) 
cases  in  which  the  act  is,  primd  facie,  neutral,  and  its  innooenee 
or  wrongfulness  depends  upon  the  motive  operating  on  tbe  mind 
of  the  doer.  Thus,  in  the  cases  of  malicious  prosecution  or 
defamation  on  a  privileged  occasion,  the  existence  or  non-existeDee 

(1)  (1S95)  A.C.,  6S7.  (2)  (1898)  A.G.,  1.  (3)  (1892)  A.a,  2^ 
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of  an  improper  motive  determines  the  character  of  the  act.     In  H.  C.  of  a. 
such  cases  the  question  is  really  one  of  motive,  as  distinguished 

from  intention.     The  terms  are  not  synonymous,  and  confusion  Brisbane 
has  sometimes  arisen  from  a  failure  to  distinguish  between  them,     wrioiits' 

In  some  cases  either  word  might  be  used  with  substantial  accuracy.   Provident 

°  "^  Union 

as  in  the  passage  quoted  by  Lord  Macnaghten  from  Parke  B.,  v. . 

in  his  speech  in  Quitin  v.  Leathern  (1).     For  instance,  a  man ' 

forms  the  intention  to  kill  another,  and  kills  him.  His  motive 
for  forming  that  intention  may,  or  may  not,  be  distinct  from  the 
intention.  It  may  be  a  desire  for  revenge  for  a  real  or  fancied 
injurj^  in  which  case  the  motive  precedes,  and  is  distinct  from, 
the  intention.  In  other  cases,  it  may  be  so  involved  in  the  inten- 
tion as  to  be  undistinguishable  from  it.  When  a  man  deliberately 
intends  by  his  act  to  do  harm  to  another,  it  is  impossible  to  say 
that  part,  at  least,  of  his  motive  is  not  the  desire  to  produce  that 
result.  In  criminal  law,  motive,  as  distinguished  from  intention, 
is  seldom  material.  Indeed,  at  common  law,  the  case  of  defama- 
tion is  the  only  one  that  occurs  to  us.  In  the  case  of  a  fraudulent 
preference  under  the  English  bankruptcy  law  (which  depends 
upon  motive),  a  person  who  makes  a  payment  with  a  view  to  give 
a  preference  to  a  particular  creditor  obviously  intends  the  creditor 
to  obtain  the  preference.  But  in  general,  the  motive  which 
induces  a  man  to  form  an  intention  is  distinct,  and  should  be 
distinguished,  from  the  intention  itself.  This  distinction  is  clearly 
laid  down  in  sec.  23  of  the  Qvbeensland  Criminal  Code.  In  all 
cases  of  interference  with  liberty,  not  purely  incidental,  an  inten- 
tion to  interfere  may  probably  be  predicted,  but  it  does  not  follow  * 
that  the  motive  is  always  improper.  No  doubt,  a  difficulty  often 
arises  in  determining  the  motive  by  which  a  person  who  is  charged 
with  a  wrongful  act  was  actuated.  But  this  difficulty,  so  far 
from  being  peculiar  to  cases  like  the  present,  is  common  to  all 
actions  for  so-called  malicious  injuries,  and  the  tribunal  must 
ascertain  the  motive  in  the  best  way  it  can  upon  the  evidence 
presented  to  it.  The  doctrine  laid  down  in  Proposition  Y.  seems 
to  have  been,  in  substance,  the  view  taken  of  the  law  by  Romer 
L.J.,  in  Ghiblan  v.  National  Amalgamated  Lahov/rera'  Union  of 
Great  BHtain  and  Ireland  (2),  and  by  ReaJ,  J.,  in  the  present  case. 

(1)  (1901)  A.C.,  495,  at  p.  508.  (2)  (1903)  2  K.B.,  600,  at  p.  619. 
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H.  C.  OF  A.       Within  which  class,  then,  does  the  present  case  fall  ?    Qearid 

^ ^       we  think,  within  the  second.     For,  by  sec.  543  of  the  Queenday 

Brisbane     Criminal  Code,  any  person  who  conspires  with  another  to  inji 
wawHTs'     ^^y  person  in  his  trade  or  profession  is  guilty  of  a  misdemesnoorJ 
Peovidbnt    and  the  findings  of  the  jury  are,  in  effect,  that  the  defen( 
V.  engaged  in  such  a  conspiracy,  and  that  the  damage  complained 

HeGGIE.  ii    j   i»  'i. 

resulted  from  it. 

It  is  suggested  that  the  answer  of  the  jury  to  Question  7a  (i 
may  modify  the  finding  as  to  a  conspiracy.     The  rules  mentic 
in  that  answer  may,  we  think,  be  referred  to  for  the  purpose 
interpreting  it.    The  rule  in  question  is  No.  33,  and  is  as  follows:- 
33. — (1)  Members  are  prohibited  from  working  withshij 
Wrights  who  are  not  members  of  this  union,  exceptii 
strangers  to  the  port,  who  shall  be  allowed  foi 
days'  grace.   Should  any  person  who  has  been  a  meml 
of  this  union,  and  whose  name  has  been  struck  off 
roll,  be  employed  where  members  are  at  work,  the 
shall  not  work  with  such  person,  unless  he  agrees 
such  terms  as  may  be  satisfactory  to  members  on 
job. 

(3)  Any  shipwright  working  with  the  tools  must  become 

member  of  the  union,  otherwise  members  are  proliibi 

from  working  with  him. 

Having  regard  to  the  terms  of  this  rule,  the  answer  of 

jury,  in  our  opinion,  only  amounts  to  a  finding  that  the  defi 

*  ants,  when  breaking  the  law,  thought  that  they  were  justified 

doing  so  because  of  a  duty  which  they  supposed  themselves  too 

to  their  union.    This  would  not  be  a  defence  to  a  prosecutioD, 

we  do  not  think  it  is  a  defence  to  an  action  for  a  conspiracy; 

The  doctrine  which  allows  a  neutral  act,  done  in  the  discharge 

a  supposed  duty,  and  without  any  desire  to   cause   injury  ta 

another,  to  be  treated  as  innocent,  has  no  application  to  an  aefe 

prohibited  by  positive  law.   With  respect  to  acts  not  so  prohibited, 

but  which  may  be  rightful  or  wrongful  according  to  cirenia- 

stances,  the  conditions  on  which  the  Rightfulness  or  wrongfuln 

.  depends  are  part  of  the  common  rule  of  law  governing  the  case,  vA 

determine,  therefore,  whether  the  act  itself  is  rightful  or  wronj* 
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ful.      In  our  opinion,  the   findings  of  the  jury  also  involve  a  H.  C.  of  A. 
deliberate  desire  on  the  part  of  defendants  to  injure  the  plaintiff.       ^_" 


unlawful,  so  that,  even  if  the  ease  fell  within  the  third  class,  the 


In  this  view  their  action,  actuated  by  this  intention,  was  itself     Brisbane 

Ship- 
wrights' 

defendants  are  not  entitled  to  the  benefit  of  the  rule  expressed  in   rRoviDENT 

^  Union 

V. 

Hkrgie. 


Proposition  IV., but  are  liable  under  that  expressed  in  Proposition  V. 

In  the  view  which  we  take  of  the  law,  as  applicable  to  the 
specific  facts  found  by  the  jury,  it  becomes  unnecessary  to  consider 
the  abstract  question  of  what  other  motives  would  be  improper, 
or  what  would  be  sufiScient  evidence  of  an  improper  motive  to  be 
left  to  a  jury,  when  the  rule  expressed  in  the  fourth  Proposition 
is  set  up  as  a  defence. 

As  to  the  objection  that  the  defendant  Union  cannot  lawfully 
be  deemed  ^ilty  of  a  conspiracy,  we  think,  and  indeed  it  was  not 
contested,  that  this  Court  is  bound  to  follow  the  decision  of  the 
House  of  Lords  in  Taf  Vale  Railwcty  Co.  v.  Amalgamated  Society 
of  Railway  Servants  (1). 

For  these  reasons  we  are  of  opinion  that  the  appeal  fails. 


Appeal  dismissed  with  costs. 


Solicitors,  for  appellants,  Atthow  &  McGregor, 
Solicitors,  for  respondents.  Crouch  &  Darvall. 

(1)  (1901)  A.C..  426. 
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ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 

H.  C.  OF  A.   Lease-  -Breach  of  covenants— Surrender  by  operation  of  law,  eject  of  pUa  tf- 
1906.  Appeal  direct  from  nisiprittsto  High  Court, 


Brisbane, 

April  1819, 
23. 


OrifflthC.J.. 

Barton  and 

O'Connor  JJ. 


To  establish  that  a  lease  has  been  surrendered  by  operation  of  Uv,  it  ii 
necessary  to  prove  acts  from  which  that  inference  follows,  and  which  iR 
uneqai vocally  referable  to  an  agreement  between  lessor  and  lessee  that  the 
respective  abandonment  and  resumption  of  possession  shall  terminitt  ^ 
lease. 

In  an  action  for  damages  for  breaches  of  covenants  contajiied  in  a  lesie, 
it  is  no  defence  to  show  that  after  breach  the  lease  was  surrendered  hs 
operation  of  law. 

Where  a  tenant,  in  breach  of  his  covenants,  abandons  the  demised  pmi«* 
and  throws  possession  upon  the  lessor,  the  latter  is  entitled  to  take  soch  stefi 
as  may  be  necessary  to  protect  the  interests  of  all  parties  interested. 

Whether,  if  such  steps  amount  to  complete  resumption  of  possessioB,  tb^ 
will  necessarily  be  taken  to  prove  a  surrender  by  operation  of  law,  qmm 

Where,  under  the  practice  of  the  State  Supreme  Court,  the  Judge  at  >tti 
Prius  has  power,  after  verdict  and  argument  ou  motion  for  judgment,  todnv 
all  necessary  inferences  of  fact  not  inconsistent  with  the  findings  of  tbejorft 
and  enter  judgment  for  either  party,  an  appeal  lies  direct  to  the  High  Cosrt 
without  the  necessity  of  an  intermediate  appeal  to  the  Full  Court  of  the  StaU. 

Mmqrove  v.  McDonald,  3  C.L.R.,  132,  distinguished. 

Appeal  from  the  Supreme  Court  of  Queensland. 
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In  an  action  by  a  landlord  against  his  tenant  for  damages  for   H.  C  of  a. 
breaches  of  covenants  contained  in  the  lease  of  an  hotel,  judgment 
was  entered  for  the  defendant  by  Chubb  J.,  notwithstanding  the    Buchanan 
findings  of  the  jury,  on  the  main  ground  that  the  plaintiff  had  by     byrnfa 

his  conduct  estopped  himself  from  denying  that  the  lease  was       

extinguished  by  reason  of  a  surrender  by  operation  of  law 
before  the  commencement  of  the  period  covered  by  the  plaintiff's 
claim.  The  plaintiff  appealed  direct  to  the  High  Court.  The 
material  facts  of  the  case  and  findings  of  the  jury  are  fully  set 
out  in  the  judgments  hereunder. 

Shand,  for  the  appellant  This  is  an  appeal  from  a  judgment 
entered  by  Chubb  J.  for  the  respondent  defendant,  notwithstand- 
ing the  findings  of  the  jury  in  the  appellant's  favour. 

[Griffith  C.J. — Can  you  appeal  direct  to  us  without  making 
intermediate  appeal  to  the  Full  Court:  MuBgrove  v.  Mc- 
Donald (I)  ?  What  is  the  practice  of  Queensland  with  regard  to 
a  Judge  entering  judgment  at  nm  prius  notwithstanding  a 
verdict  ?] 

On  motion  for  judgment  the  Court  may  draw  all  necessary 
inferences  of  fact  not  inconsistent  with  the  findings  of  the  jury : 
Order  XUI.,  r.  6,  Q^eendand  Swpr&me  Court  Practice,  p.  194. 

[Griffith  C.J. — Then  this  is  not  an  appeal  from  the  mere 
verdict  of  a  jury,  as  in  Musgrove  v.  McDonald  (1),  but  from  an  act 
of  the  Court.    That  case,  therefore,  does  not  stand  in  your  way.] 

The  substantial  question  is  whether  the  Judge,  notwithstanding 
the  findings  of  the  jury,  was  justified  in  finding  that  there  was  a 
surrender  by  operation  of  law  before  the  period  covered  by  the 
claim  for  rent  and  damages  had  commenced,  i,e.,  was  the  lease  in 
existence  on  the  30th  June  1904  ?  The  plaintiff  was  obliged,  by 
reason  of  the  defendant's  abandonment  of  the  premises,  to  save 
the  licence  by  putting  in  an  agent  to  run  the  hotel,  and  re-let  the 
house  as  soon  as  possible ;  it  is  upon  these  acts  of  virtual  salvage 
that  the  defendant  relies  as  evidence  of  surrender  by  operation  of 
law ;  this  is  the  whole  substance  of  the  defence,  as  the  breaches 
of  covenant  were  established  at  the  trial.  The  Judge  held  that  a 
plea,  which  sets  up  re-entry  by  the  plaintiff  without  alleging  his 

(1)  3C.L.R.,  132. 
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H.  c.  OF  A.   intention  to  terminate  the  lease,  was  a  good  plea  of  surrraiderly 
operation  of  law.      The  jury  negatived  by  their  findings  any 
Buchanan    agreement  or  intention  to  surrender  or  determine  the  unexpired 
D  *^*  term  of  the  lease. 

No  estoppel,  independent  of  the  intention  of  the  parties,  cm 

arise  in  this  case,  as  in  Lyon  v.  Reed  (1).  What  pkintif 
did  after  resumption  was  authorized  by  the  power  of  attorney 
contained  in  the  lease  in  case  of  breaches  of  covenant  Adi 
of  ownership  exercised  by  the  landlord  do  not  amount  to  aeeepl- 
ance  of  surrender  unless  such  acts  are  unequivocally  referaUe 
to  some  agreement  to  surrender :  MoUett  v.  Brayne  (2) ;  B^ssA 
v.  Landaberg  (3) ;  Oastler  v.  Henderson  (4);  In  re  Panther 
Lead.  Co,  (5).  A  landlord  is  entitled  to  do  what  is  reason- 
able for  the  benefit  of  all  parties  concerned,  where  possessioB 
is  thrown  on  his  hands,  without  being  estopped  from  denying 
a  surrender  and  acceptance:  Johnstone  v.  ffvxidlesione  (Si 
Plaintiffs  acts  were  not  referable  to  any  such  agreement,  and 
took  place  after  negotiations  had  been  broken  off,  and  afta* 
defendant  had  notified  his  intention  to  abandon  the  premises  in 
any  event.  In  considering  plaintiffs  steps  to  save  the  propmy 
the  nature  of  the  property  must  be  taken  into  consideration.  He 
putting  in  of  licensees  by  the  plaintiff  was  reasonably  neoesMiy 
in  order  to  save  the  premises  from  loss  of  licence;  they  were 
really  only  caretakers  of  the  licensed  premises  whom  he  was 
entitled  to  instal  there. 

Ghnviman  v.  Legge  (7) ;  Dodd  v.  Acklom  (8) ;  Phene  v.  Poppf^ 
well  (9);  and  other  cases  to  be  cited  by  respondent  are  distingUBb- 
able,  because  in  all  these  there  were  acts  found  from  which  an 
agreement  was  inferred  that  surrender  should  be  accepted  There 
was  no  agreement  proved  here,  nor  any  estoppel  established 

[Griffith  C.J. — The  obligations  of  the  lease  could  only  be  ff^ 
rid  of  by  a  release  or  by  accord  and  satisfaction.] 

There  should  have  been  judgment  for  the  plaintiff  for  the  fall 
amount  found  by  the  jury ;  his  claim  was  made  out  to  the  sati»- 

(1)  13  M.  &  W.,  285.  (6)  4  B.  &C.,  922. 

(2)  2  Camp.,  103.  (7)  8  B.  &  C,  324. 

(3)  7  Q.B.,  638.  (8)  6  Man.  k  G.,  672. 

(4)  2  Q.B.D.,  575.  (9)  12  C.B.,  N.8.,  334. 

(5)  65  L.J.  Ch.,  499. 
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faction  of  the  jury ;   the  proof  of  the  plea  of  surrender  by   H-  C-  o'  A. 

operation  of  law  was  on  the  defendant,  and  no  such  surrender  is 

shown  by  the  findings  of  the  jur5^  Buchanan 

Jameson,   for    the    respondent.      Plaintifi*,    having    resumed      Byrnes. 
possession  with  the  consent  of  the  defendant,  is  estopped  from 
averring  that  the  lease  is  in  e:EListence ;  his  intention  in  resuming 
possession  is  immaterial ;  the  consent  of  the  tenant  is  all  that  is 
necessary  to  establish  surrender,  if  the  landlord  resumes. 

[Grifffth  C.J. — If  the  landlord  resumes  voluntarily.  What 
is  the  effect  when  the  tenant  throws  the  premises  on  his  hands  ?] 

The  fifth  finding  of  the  jury  is  that  plaintiff  resumed  possession 
of  the  premises ;  the  onus  is  on  the  plaintiff  to  account  for  his 
being  in  possession ;  he  must  prove  that  there  was  *'no  resumption 
of  possession  inconsistent  with  the  continuance  of  the  lease:" 
Oastler  v.  Henderson  (1),  but  he  has  failed  to  discharge  that  onus. 

[O'Connor  J. — You  must  read  the  sixth  finding  together  with 
the  fifth.] 

No ;  plaintifi^s  intention  in  his  mind  is  no  use  to  him ;  it  must 
be  communicated  to  defendant. 

In  Dodd  V.  Acklom  (2),  there  was  a  surrender  by  operation  of 
law  on  facts  much  weaker  than  the  present  case.  No  more 
complete  possession  could  have  been  taken  of  the  premises  than 
the  plaintiff's  acts  in  resuming  possession  of  the  hotel,  purchasing 
all  the  furniture,  dealing  with  the  licence  and  transferring  it  to 
his  nominees,  and  carrying  the  house  on  as  an  hotel  for  his  own 
benefit  and  risk.  There  was  upon  this  resumption  of  possession  a 
complete  change  of  relationship  between  thequondam  landlord  and 
tenant;  this  effected  a  termination  of  the  lease:  Hamilton  v. 
Chapman  (3). 

[O'Connor  J. — In  that  case  the  change  of  relations  was  made 
by  express  agreement.] 

The  present  case  shows  a  ''change  of  possession  with  the  consent 
of  both  parties,"  as  in  Dodd  v.  Acklom  (4). 

[Griffith  C.J. — The  jury  have  here  expressly  negatived  such 
an  agreement.  You  say  that  a  landlord  cannot  re-enter  in  any 
circumstances  without  effecting  a  surrender.] 

(1)  2  Q.B.D.,  675.  (3)  (1902)  Q.W.N.,  86. 

(2)  6  Man.  &  G.,  672.  (4)  13  L.J.C.P.,  11. 
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H.  C.  OF  A.       The  cases  which  refer  to  the  necessity  of  a  previous  agreemeol 

^ '^       only  introduced  that  element  because  of  the  occurrence  of  sooe 

Buchanan    equivocal  act,  such  as  the  handing  over  of  keys,  which  required 
Byrnes,      explanation. 

It  would   be  reasonable  to  put  in  a  caretaker   to  prevent 

delapidations  and  effect  repairs  when  the  house  was  abandoosd; 
but  it  was  unreasonable  for  plaintifif  at  his  own  risk  to  cany  (n 
the  hotel  as  a  losing  business  and  claim  damages  for  the  losses 
incurred. 

[S/iand — Sec.  101  of  the  Lwensing  Act  of  1885  required  the 
licensee  to  keep  the  house  open  for  the  public  or  lose  the  licence.] 

The  plaintiflF  might  claim  for  the  licence  fee  lost  by  relinquish- 
ment of  the  premises,  but  not  for  the  losses  sustained  in  canyiiig 
on  the  hotel. 

[Griffith  C.J. — There  was  no  certainty  that  the  licence,  ona 
lost,  could  ever  be  regained.  Can  you  say  that  the  term  is  at  an 
end  before  the  landlord  has  had  a  reasonable  time  to  make  his 
election  to  affirm  or  avoid  the  contract  ?] 

He  should  make  his  election  at  once.  The  plaintiff  should  at 
the  time  of  accepting  possession  give  express  notice  that  he  does 
not  intend  the  lease  to  terminate  :  In  re  Panther  Lead  Co.  (U 
No  such  notice  or  any  reservation  of  the  plaintiff's  rights  was  com- 
municated to  the  defendant  after  the  plaintiff  resumed  poesesaon. 
Once  it  is  established  that  both  parties  consented  to  the  resump- 
tion of  possession,  it  does  not  matter  what  their  intentions  were 
as  to  the  continuance  of  the  lease  :  Kneelan  v.  Schmidt  (2).  The 
plaintiff  made  his  election  by  assuming  complete  control  of  the 
premises,  and  later  by  letting  to  a  new  tenant ;  his  acts  were 
wholly  "inconsistent  with  the  continuance  of  the  leaaeJ'  This 
was  either  evidence  of  a  prior  agreement  to  surrender,  or 
constituted  an  estoppel :  Rice  v.  Dudley  (3) ;  Pheve  v.  Popfle^sA 
(4). 

[Griffith  C.J. — This  lease  did  not  cease  to  exist  before  the 
main  breach  was  committed,  viz.,  the  abandonment  of  the  premises 
by  the  defendant,  from  which  all  the  damages  naturally  flowei 

(1)  65  L.  J.  Ch.,  499.  (3)  65  Ala..  68  ;  32  Amer.  Dig.,4* 

(2)  78  Wis.,  345  ;  8  Amer.  Dig.,  403.  (4)  31  L.J.  C.P.,  23o  ;  12  C.B.  N.&, 

334. 
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The  defendant  is  unable  to  say  that  he  surrendered  his  lease  ^-  ^-  o'  A. 

before  he  abandoned.     Even  if  the  lease   was  by  operation  of      ^ '^ 

law  surrendered,  this  action  is  not  for  rent  under  the  lease,  but    Bdchanan 
for  damages  for  breaches  of  covenants.     It  is  analogous  to  an     byknbs 

action  for  wrongful  dismissal :  Hochater  v,  Delatour  (1) ;  Frost  v.       

Knight  (2).] 

That  ground  was  never  taken  before  the  Court  below.  There 
can  be  surrender  by  operation  of  law,  irrespective  of  the  intention 
of  the  parties,  so  long  as  they  were  ad  ideta  as  to  the  abandon- 
ment :  Lyon  v.  Reed  (3).  There  was  no  interval  of  time  between 
the  abandonment  and  the  resumption  which  completed  the 
surrender.  The  surrender  was  complete  before  any  damages  could 
have  accrued  imder  the  breach  of  covenant. 

[Griffith  C.J. — The  landlord  can  treat  the  lease  as  at  an  end 
for  all  purposes  except  for  the  purpose  of  bringing  an  action  for 
damages :  Johnstone  v.  Milling  (4).] 

The  plaintiffs  acceptance  of  the  surrender  by  operation  of  law 
proves  his  consent  to  the  breach  of  the  covenants  in  the  lease ; 
once  the  lease  is  concluded,  no  action  for  damages  can  lie,  for  rent 
and  covenants  are  completely  gone,  and  damages  for  losses  in 
working  the  hotel  cannot  have  been  in  the  contemplation  of  the 
parties ;  Smith  v.  Roberts  (6) ;  Dufy  v.  Day  (6) ;  Lane  v.  Nelson 

(7). 

Shand  in  reply.  Mere  physical  possession  by  the  landlord  is 
not  sufficient  to  end  the  lease  and  all  rights  thereunder.  The 
findings  of  the  jury  are  conclusive  that  there  was  no  possession 
so  inconsistent  with  the  continuance  of  the  lease  as  to  raise  an 
irresistible  inference  of  an  agreement  to  that  effect :  Oastler  v. 
Henderson  (8) ;  Peter  v.  Kendal  (9). 

The  alleged  surrender  did  not  take  place  before  the  commission 
of  the  main  breach  by  abandonment;  and  the  jury  expressly 
negatived  any  "  relation  back."  The  measure  of  damages  covers 
what  the  plaintiff  did,  which  was  fair  and  necessary  under  the 

(1)  2  El.  k  Bl.,  678.  401/ 

(2)  L.R.  7,  Ex.,  111.  (7)  167  Penn.,  602;    32  Amor.  Dig., 

(3)  13  M.  &  W.,  285.  406. 

(4)  16  Q.B.D.,  480,  at  p.  467.  (8)  2  Q.B.D.,  576. 

(5)  9  T.L.R.,  77.  (9)  6  B.  &  C,  703. 

(6)  42  Mo.  App.,  638;  32  Amer.  Dig., 
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H*  C.  OF  A*  circumstances  in  the  interests  of  both  parties.    It  "would  Ik  ft 

^ '^  mere  matter  of  form  to  send  back  the  case  to  the  jury  to  find  a 

Buchanan  verdict  for  unliquidated  damages  instead  of  liquidated  d&niages; 
Byrnes  ^^  appeal  can  succeed  on  that  ground. 
Cur.  cbdv.  vuU, 


April  22rd 


Griffith  C.J.  This  is  an  action  brought  by  the  appelknt 
against  the  respondent  for  damages  for  breach  of  oovenacto 
contained  in  a  lease  dated  1st  February  1899,  by  which  the 
appellant  let  to  the  respondent  for  a  term  of  15  years  frcmi  thai 
date  a  hotel  property  in  the  city  of  Townsville  at  a  rental  of  £480 
per  annum.  By  the  lease  the  defendant  covenanted,  as  allied  in 
the  statement  of  claim,  to  pay  the  rent  at  the  times  mentioned,  to 
pay  the  rates  and  taxes,  to  keep  the  property  in  repair,  and  daring 
the  currency  of  the  lease,  that  is,  15  years,  to  use  exercise  and 
carry  on  in  and  upon  the  premises  the  trade  or  business  ci  ft 
licensed  victualler  or  publican  and  retailer  of  spirits,  &c^  and 
keep  open  and  use  the  said  hotel  as  a  public  house  for  the  recep- 
tion accommodation  and  entertainment  of  travellers  &c. ;  and  that 
he  would  not  do,  or  permit  or  suflFer  to  be  done  or  committed,  any 
act  matter  or  thing  whatsoever,  whereby  any  licence  should  or 
might  be  forfeited  or  become  void  and  liable  to  be  taken  awfty 
suppressed  or  suspended,  but  would  from  time  to  time  during  the 
continuance  of  the  term  at  proper  times  endeavour  to  obtain  afe  ■ 
his  own  expense  such  licences  a,s  might  be  necessary  to  keep  it  i 
up  as  an  inn  or  public  house. 

The  covenant  to  carry  on  business  and  not  to  do  anything 
whereby  the  licence  might  be  forfeited  covered  the  whole  perkd 
of  15  years. 

The  statement  of  claim  alleges  that  the  respondent  entered  upw 
the  premises,  took  possession,  and  paid  rent  up  to  30th  June  1904. 
but  that  he  has  not  since  that  date  paid  rent  or  rates  or  taxes,  fX 
kept  the  property  in  repair,  or  carried  on  the  business  of  ft 
licensed  victualler,  or  kept  open  or  used  the  hotel  as  an  inn  or 
public  house,  briefly  alleging  breaches  of  each  stipulation  of  the 
covenants,  and  that  on  that  day  the  respondent  abandoned  the 
demised  premises,  and  has  ever  since  absented  himself  without 
the  permission  in  writing  of  the  Police  Magistrate  and  justioes. 
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Buchanan 

V. 

Btrkbs. 


Griffith  C.J. 


whereby  the  licence  might  be  forfeited,  &c.  It  goes  on  to  allege  'f-  C.  op  a 
that,  by  reason  of  the  abandonment  by  the  respondent,  the 
appellant  was  obliged,  in  order  to  prevent  the  licence  from 
becoming  forfeited  and  to  keep  up  the  hotel,  to  put  in  an  agent 
to  occupy  it  and  keep  it  open  at  great  loss  to  the  appellant,  and 
was  also  obliged  to  pay  rates  and  taxes  and  expend  money  in 
repairs,  and  lost  money  in  carrying  on  the  business.  Particulars 
were  given  of  the  claim  for  damages  under  the  heads  of  rent, 
money  paid  for  rates  and  taxes,  money  paid  for  repairs,  money 
lost  in  keeping  the  place  going,  money  paid  for  the  licence,  and 
for  painting,  &c.  The  defence  puts  in  issue  the  lease  and  the 
breaches  (which  were  proved),  and  sets  up  that  before  the 
alleged  breaches  the  premises  and  all  the  unexpired  residue  of  the 
term  were  duly  surrendered  by  the  defendant  to  the  plaintiff  by 
operation  of  law.  Particulars  are  given  of  that  defence,  to  which 
I  do  not  think  it  necessary  to  refer.  The  defence  properly 
alleges  that  the  surrender  by  operation  of  law  took  place  before 
the  alleged  breaches,  for  it  is  manifest  that,  after  a  breach  had 
been  committed,  and  a  cause  of  action  had  already  accrued  in 
respect  of  it,  a  subsequent  surrender  could  not,  unless  it  operated 
by  way  of  accord  and  satisfaction,  have  any  effect  on  the  plaintiff's 
right  to  recover  damages  for  the  breach  already  committed.  The 
respondent  has  not  pleaded  by  way  of  accord  and  satisfaction,  so 
it  is  not  necessary  to  say  anything  more  on  that  point. 

At  the  trial  the  plaintiff's  case  was  proved.  The  defendant, 
in  endeavouring  to  prove  the  defence  of  surrender,  established 
facts  which  may  be  briefly  stated  thus  : — Shortly  before  the  end 
of  June  1904,  the  defendant  informed  the  plaintiff  that  he  did 
not  intend  to  carry  on  the  premises,  and  intimated  in  the 
plainest  language  that  he  would  not  do  so  after  that  date.  Nego- 
tiations then  took  place  between  defendant  and  plaintiff  for  a 
surrender  of  the  lease,  but  they  did  not  result  in  any  agreement. 
Tw^o  or  three  days  before  30th  June  the  defendant  gave  the 
plaintiff  formal  notice  that  he  would  not  carry  on  the  premises 
any  longer,  and  advised  the  plaintiff  to  do  whatever  he  thought  fit 
to  protect  his  own  interest.  On  the  29th  and  30th  the  defendant 
had  a  sale  by  auction  of  all  the  furniture  in  the  hotel — a  plain 
intimation,  if  anything  further  were  wanted,  of  his  intention 
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H.  C.  or  A.  nQ^  ^  carry  on.     Plaintiff,  under  these  circumstances,  and  for  hi* 

1906 

^^\       own  protection,  bought  the  furniture,  partly   at  aucticHi  and 

Buchanan    partly  from  the  auctioneer,  and  the  defendant  in  pursuance  of 

Byrnbs.      ^^  threat  left  the  premises  on  30th  June.    Plaintiff  then  went  in 

and  made  arranffements  for  carrvine  on  the  premises,  so  that  the 

licence  might  not  be  forfeited.  The  licence  was  held  in  the  name 
of  a  nominee  of  the  defendant,  and  shortly  afterwards  it  was 
transferred  to  a  nominee  of  the  plaintiff,  and  subsequently  to 
another  nominee  of  the  plaintiff.  Plaintiff  then  tried  to  let  the 
premises,  but  did  not  succeed  in  doing  so  for  nearly  12  months 
Certain  questions  were  left  to  the  jury,  which  were  answered 
specifically  thus : — They  negatived  any  agreement  between  the 
plaintiff  and  defendant  for  a  surrender ;  they  found  that  on  3(Hh 
June  defendant  relinquished  possession  of  the  premises  with 
the  intention  that  plaintiff  should  resume  possession  of  the 
premises — I  suppose  that  means  having  no  objection  to  his 
resuming  possession,  or  expecting  that  he  would  do  so— that  oo 
30th  June  or  1st  July  plaintiff  did  resume  possession,  but  not 
with  any  intention  of  determining  the  unexpired  term  of  the 
lease ;  and  they  assessed  damages  under  the  several  heads  I  have 
mentioned  amounting  to  £899  odd  Upon  these  findings  both 
parties  moved  for  judgment.  The  subject  particularly  discussed 
before  the  learned  Judge  from  whom  this  appeal  is  brooght 
was  whether,  under  these  circumstances,  there  was  a  surrender  of 
the  lease  by  operation  of  law.  The  learned  Judge  pointed  crat, 
and  quite  correctly  in  my  opinion,  that  in  every  such  case  it 
is  a  question  of  fact  whether  there  was  an  agreement,  express 
or  to  be  implied  from  the  facts,  to  put  an  end  to  the  term.  If 
there  is  an  agreement  between  the  lessor  and  the  tenant  to  pat 
an  end  to  the  term,  followed  by  resumption  of  possession  by  the 
lessor,  that  operates  as  a  surrender  by  operation  of  law ;  but  in  all 
the  cases  that  were  cited  to  us,  and  in  all  that  I  am  aware  of,  aa 
agreement  between  the  landlord  and  the  tenant  was  an  essential 
element  of  the  surrender.  A  mere  agreement  is  not  sufficient, 
because  of  the  Statute  of  Frauds ;  but  an  agreement  followed  by 
resumption  of  possession  is  sufficient  to  take  the  case  out  of  the 
Statute.  The  learned  Judge  was  of  opinion  that,  under  the  circum- 
stances, the  plaintiff  was  estopped  from  saying  that  he  had  not 
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agreed  to  the  surrender  of  the  premises ;  he  thought  that  the  acts  H-  ^-  ^^  ^' 

which  the  plaintiff  had  done  in  entering  on  1st  July,  immediately       ^ ^ 

after  the  lessee  had  gone  out,  the  making  of  the  arrangements  for    Buchanan 
carrying  on  business,  the  trying  to  let,  and  the  final  succeeding     ryrnks 
in  letting,  operated   in  point  of  law  as  an  estoppel,   that   he 
could  not  be  allowed  to  say  that  he  had  not  agreed  to  the  lessee 
putting  an  end  to  the  term.    The  jury  negatived  any  intention  on 
his  part  on  30th  June  to  determine  the  term  ;  but  so  soon  as  he 
succeeded  in  letting  the  premises  to  a  new  tenant,  there  is  no 
doubt  that  his  doing  so  was  conclusive  evidence   that  he  had 
then  assented  to  the  proposal  of  the  lessee  that  the  lease  should 
be  determined.     Whether,  under  the  circumstances  of  this  case, 
what  he  did  in  the  meantime,  at  the  request  of  the  lessee,  to 
protect   his  own  interests  in  the   best  way  he   could,  operated 
necessarily  as  an  estoppel,  is  a  question  that  appears  to  me  one 
of  considerable  difficulty.    The  learned  Judge  was  of  opinion  that 
when  the  plaintiff  had  taken  such  complete  possession  the  matter 
was  so  far  concluded  that  he  could  not  be  heard  to  say  that  the 
lease  was  not  then  terminated.     I  apprehend  that  it  is  quite  clear 
that   mere   abandonment  by   the  lessee  does  not  operate  as  a 
suiTender  of  the  term  of  a  lease,   because  the   concurrence   of 
both  parties  is  required  in  order  to  put  an  end  to  a  contract; 
but  if,  after  the  lessee  has  abandoned  the  premises,  the  lessor 
re-enters,  it   will  generally  be  presumed   that   he   has  by  that 
act  shown  his  intention  to  accept  the  proposal  which  is  implied 
in    the    abandonment   by    the   lessee.     Where  this  re-entry   is 
accompanied  by   an   express  protest  that  he   is   doing  nothing 
of  tlie  kind,  but  is  only  going  in  to  do  the  best  that  he  can 
to  prevent   the   destruction  of  the  subject  matter  of  the  con- 
tract for  the  benefit  of  both  parties,  it  is  a  question,  I  think, 
of  considerable  difficulty.      In    Oastler   v.    Henderson  (1),  the 
landlord  had  tried  to  let  the  house,  but  had  not  succeeded  at 
the  time  when  he  resumed  possession ;  and  the  Court  held  that 
his  acts  did  not  amount  to  an  estoppel,  as  the  landlord  had  done 
nothing  but  what  he  might  reasonably  be  expected  to  do  under 
the  circumstances  for  the  benefit  of  all  parties.     Cockbum  C.J., 
having  referred  to   the  fact  that  the   plaintiffs  workmen  used 
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H.  C.  OF  A.  two  of  the  rooms,  said  (1)  "  I  do  not  think  that  any  jury  ougil 
to  hold  that  to  be  equivalent  to  a  taking  of  possession,  for  it  i^ 
under  the  circumstances,  quite  consistent  with  an  intentioD  ta 
hold  the  defendant  to  his  lease."  In  the  present  case  the  plaind 
did  not  formally  give  notice  to  the  defendant,  when  he  took 
possession,  that  he  was  doing  so  for  the  joint  benefit  of  bodi 
parties  :  but  he  had  been  invited  by  the  defendant  to  do  $o  ta 
protect  his  own  interests,  and  it  is  not  contested  that  he  did  auf 
more  than  was  absolutely  necessary  to  keep  the  goodwill  of  tki 
premises  intact.  It  is  suggested  that  he  might  have  put  m  t 
caretaker  as  nominal  holder  of  the  licence,  and  not  have 
carried  on  business  at  all.  Whether  that  would  have  been  tj 
reasonable  thing  to  do  under  the  circumstances  is  a  matter  II 
do  not  think  it  necessary  to  determine.  I  have  referred  ttt{ 
these  matters  because  they  were  the  principal  matters  that  w««j 
discussed  before  the  learned  Judge  in  the  Court  below.  I  resejrej 
my  opinion  as  to  whether,  under  such  circumstances,  the  condiiel! 
of  a  landlord,  the  lessor  of  an  hotel,  in  taking  possession,  when 
not  taking  possession  might  destroy  the  licence,  or  the  continuity! 
of  the  licence,  and  perhaps  destroy  the  goodwill  of  the  busiaess— 
necessarily  implies  an  acceptance  of  a  proposal  for  the  surrender 
of  the  lease,  or  whether  it  is  even  evidence  from  which  a  jwtf] 
might  properly  find  such  an  acceptance.  I  do  so  because,  in  tte; 
view  I  take  of  the  case,  it  is  not  necessary  to  determine  this  que^! 
tion,  for  it  is  quite  clear  that  all  this  took  place  after  the  defend- 
ant had  abandoned  the  hotel.  In  this  case  he  covenanted  to  cany 
it  on  for  fifteen  years,  and  on  30th  June  he  not  only  left  the  place, 
but  he  did  so  under  such  circumstances  that  he  could  not  cany  it 
on,  and  he  sold  the  furniture.  That  was  as  complete  a  breach  of  the 
covenant  to  carry  on  the  business  as  it  was  possible  for  him  to 
commit,  and  under  these  circumstances  the  plaintifi^  had  at  once  a 
complete  cause  of  action  against  him.  He  was  entitled  to  bring 
an  action  forthwith  for  the  breach  of  that  covenant,  and  he  was 
entitled  to  such  damages  as  would  properly  flow  from  such  a 
breach  of  covenant.  The  surrender,  therefore,  if  accepted  at  all 
took  place  after  bresrch,  and  the  defence  is  not  proved.  There  is 
no  other  defence  set  up,  and  the  plaintiff  is  therefore  entitled  to 

judgment,  because  the  only  defence  set  up  has  failed. 

(1)2Q.B.D.,  575,  at  p.  578.  | 
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a  covenant  the  performance  of  which  will  extend  over  a  term  y,^^\ 

:  15  years,  and  it  is  unequivocally  broken.    The  natural  damage  Buchanan 

the  loss  likely  to  be  sustained  by  the  plaintiff  during  the  period  byrnes. 

ir  which  the  covenant  ought  to  be  kept ;  just  as  in  the  case  of  a       

IT        ,7  ^  Griffith  C.J. 

mtract  to  engage  a  servant  for  a  term  of  years,  paying  him 
lonthly  wages.  If  the  contract  is  unequivocally  broken  by  the 
mployer,  the  servant  can  bring  an  action  at  once.  He  cannot,  of 
)urse,  recover  anything  in  the  form  of  wages;  he  recovers 
amages,  which  are  assessed  usually  upon  the  basis  of  the  wages 
iiat  he  would  have  received;  but  he  must  on  the  other  hand 
ive  credit,  and  the  jury  must  give  the  employer  credit,  for  what- 
ver  the  servant  might  reasonably  be  expected  to  have  earned 
uring  the  period  for  which  the  contract  would  have  been  in 
dstence.  Prima  faciei  the  damages,  therefore,  would  be  the 
alue  of  the  term  to  the  lessor,  that  is,  the  difference  between  the 
lenefit  which  he  would  have  derived  from  the  premises  being 
:ept  as  a  going  hotel  for  15  years  at  the  agreed  rent,  being  kept 
Q  repair,  and  so  on,  and  the  value  of  the  premises  as  they  were 
hrown  on  his  hands.  The  plaintiff  found  the  premises  thrown 
»n  his  hands — it  is  not  suggested  that  what  he  did  was  unreason- 
Me,  and  it  must  be  tuken  that  it  was  reasonable — he  carried  on 
he  premises,  incurred  necessary  expenses,  and  he  lost  the  rent 
:or  12  months.  In  any  direction  that  might  have  been  given  to 
ihe  jury  in  reference  to  the  breach  of  covenant,  it  would  be 
lecessary  also  to  tell  them  that  these  were  proper  matters  for 
them  to  take  into  consideration.  They  have  found  a  specific  sum, 
made  up  of  proper  items  of  damage,  and  I  think  it  represents  the 
loos  which  might  be  reasonably  expected  to  flow  from  such  a 
breach  of  covenant.  I  am,  therefore,  of  opinion  that  the  action 
must  be  treated  as  undefended,  the  only  defence  having  failed; 
and,  as  to  the  damages  found  by  the  jury,  I  think  they  are  such 
as  naturally  and  reasonably  followed  from  such  a  breach  of 
covenant.  I  am  of  opinion,  therefore,  that  the  plaintiff  is  entitled 
to  judgment,  and  that  the  appeal  should  be  allowed  with  costs  of 
the  action  and  of  the  appeal. 

Barton  J.    The  plaintift  appellant,  owner  of  the  Imperial 
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H.  C.  OF  A.   Hotel,  Townsville,  which  had  been  kept  as  a  licensed  hotel  lot 
many  years,  let  it  to  the  defendant  respondent  for  15  years  ficai 

Buchanan    1st  February  1899,  at  a  yearly  rent  of  £480,  payable  at  £40  par 
Byrnes       nionth.     The  lease  contained  covenants  by  the  defendant  thit 
during  the  term  he  would  pay  rent,  rates  and  taxes,  keep  wi 
yield  up  in  repair,  carry  on  in  the  hotel  throughout  the  term  the 
business   of   a  licensed  victualler,  and  keep  open  and   use  the 
premises  as  an  inn  or  public  house  for  the  reception  accommodi- 
tion   and  entertainment   of   travellers,  guests  or  other  persaos 
resorting  thereto  or  frequenting  the  same,  that  he  would  not  door 
suffer  to  be  done  anything  whereby  the  licence  might  be  or  beccme 
liable  to  be  forfeited  or  suspended,  and  that  he  would  apply  at  the 
proper  times  for  all  licences  necessary  for  carrying  on  the  trade  of 
the  hotel,  and  paint  the  inside  of  the  house  once  in  every  3  years. 
All  these  covenants  appellant  alleged  to  have  been  broken.    The 
defendant  put  the  plaintiff  to  proof  of  the  breaches,  and  set  up  that, 
before  the  alleged  breaches,  the  premises  and  the  unexpired  residue 
of  the  term  were  surrendered  by  him  to  the  plaintiff  by  act  and 
operation  of  law,  alleging  by  way  of  particulars  that  the  surrender 
was  made  on  30th  June  1904,  by  the  defendant  giving  up  and 
the  plaintiff  accepting  possession,  with  the  intention  on  both  sides 
of  putting  an  end  to  the  term.     It  is  well  to  observe  at  this  point 
that  if  the  defendant  fails  to  prove  affirmatively  that  the  lease 
was  surrendered,  as  an  inference  of  law  from  the  facts,  and  that 
such  surrender  happened  before  breach,  then  there  is  no  defence 
if  a  breach  is  once  proved.      There  is  no  question   of  express 
agreement  arising  in  this  case.     The  defendant  held  possession  of 
the  hotel  premises  from  the  beginning  of  the  term  until  30th  June 
1904,  when,  having  sold  at  auction  all  the  furniture,  which  was  pur- 
chased by  the  plaintiff  after  the  defendant  had  distinctly  announced 
his  intention  to  leave  the  hotel,  he  carried  out  that  intention.    The 
defendant  had  on  20th  June  verbally  informed  the  plaintiff  that  he 
had  lost  money  by  the  hotel  and  intended  to  give  it  up  at  the  end  of 
the  month,  and  the  plaintiff  thereupon  consulted  his  solicitor.    A 
correspondence  ensued ;  on  the  25th  June  the  defendant  wrote  to 
the  plaintiff  referring  to  that  intention,  and  proceeded :  ''  I  now 
again  give  you  notice  that  I  intend  to  leave  the  Imperial  Hotel 
on  the  30th  inst,  and  for  your  own  protection  I  now  request  yon 
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to  make  the  necessary  arrangements  for  the  transfer  of  the  licence  ^*  ^"  ®'  ^ 
and  otherwise  take  any  other  steps  you  may  consider  desirable 
for  the  protection  of  your  interesta"  To  this  the  plaintiff  replied 
on  the  27th  through  his  solicitors,  that  he  could  not  acquiesce  in 
the  defendant's  expressed  intention  to  leave  the  hotel  on  the  30th ; 
that  the  notice  given  of  defendant's  desire  to  cancel  the  lease  was 
totally  inadequate  to  enable  the  plaintiff  to  obtain  a  fresh  tenant ; 
and  that  he  must  hold  the  defendant  to  the  terms  of  his  contract. 
An  offer  of  a  rebate  of  rent  for  12  months  was  made  in  this  letter, 
but  the  defendant  rejected  it.  The  next  day  the  plaintiff  s  solicitors 
offered  on  his  behalf  to  accept  a  surrender  and  to  release  the 
defendant  from  the  covenants  on  certain  terms,  failing  the  accept- 
ance of  which  the  plaintiff  would  institute  proceedings  for  dam- 
ages. The  defendant  declined  this  proposal  by  letter  of  the  same 
day,  28th  June,  and  from  that  point  nothing  was  said  or  done 
before  30th  June  to  alter  the  relationship  of  the  parties.  On 
30th  June  the  premises  were  abandoned  by  the  defendant  as 
already  stated.  At  this  time  the  liquor  licence  was  in  the  name 
of  McManus,  a  stepson  of  the  defendant.  On  30th  Jime  or  the 
following  day  the  plaintiff,  in  order  as  he  alleges  to  prevent  the 
licence  from  being  forfeited,  and  to  comply  with  the  Licensing 
Act,  and  to  take  care  of  the  hotel,  put  in  an  agent  to  occupy  the 
hotel  and  keep  it  open.  He  took  as  soon  as  practicable  a  transfer 
of  the  licence  to  his  agent  from  McManus,  and  afterwards  put  his 
daughter  in  occupation  as  licensee,  and  the  hotel  was  kept  open 
by  the  plaintiff  under  these  circumstances  till  30th  June,  190^, 
when  the  plaintiff,  who,  having  all  this  time  a  licensed  house  of 
his  own,  had  been  trying  to  relet  the  place,  succeeded  in  doing  so. 
It  is  for  this  period  of  12  months  that  he  claims  his  damages.  At 
the  trial  before  Chvhh  J.,  the  jury  found  the  following  facts  in 
answer  to  questions  put  to  them  by  the  Judge : — That  there  was 
no  agreement  between  the  plaintiff  and  defendant  that  the 
defendant  should  relinquish  and  the  plaintiff  should  resume  pos- 
session of  the  premises;  that  the  defendant  did  not  relinquish 
and  the  plaintiff  resume  possession  of  the  premises  in  pursuance  of 
any  such  agreement ;  that  on  30th  June  1904,  the  defendant 
relinquished  possession  of  the  premises ;  that  the  defendant  did 
so  with  intent  that  the  plaintiff  should  resume  possession  of  the 
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premises ;  and  that  the  plaintiff  did  not  do  so  with  intent  to  del£s^ 


HcciiANAN    mine  the  unexpired  term  of  the  lease;  and  then  they 
Byrnes      ^^^  damages.     Each  party  moved  for  judgment  on  the  firMiinp^ 

and  after  argument  His  Honor  gave  judgment  for  the  defendai^. 

holding  that  there  had  been  a  surrender  accepted  by  operatiGii  rf 
law.  From  that  judgment  the  present  appeal  has  been  bron^ 
directly  to  this  Court. 

There  is  a  difficulty  in  dealing  with  this  case  at  this  late  stag^ 
arising  from  the  circumstances  under  which  it  was  condncced. 
The  real  question,  though  necessary  to  a  correct  decision,  wasnoi 
fully  developed  until  the  case  was  argued  before  this  CSonrt  Iks 
is  not  an  action  for  rent  as  reserved  in  the  lease,  but  its  g 
is  really  in  the  breach  of  the  covenant  binding  the  def endanl  ftfr 
carry  on  during  the  term  upon  these  premises  the  trade  for  whick 
they  were  let.  It  seems  to  have  been  assumed  by  the  defendadl 
that  in  such  an  action  facts,  which  happen  after  a  oomfdeli 
breach  has  been  committed,  can  be  relied  on  as  facts  from  ysiaik 
a  surrender  before  breach,  and  with  it  an  abrogation  of  evwy 
covenant,  would  be  implied  by  law.  The  plaintiff  was  not  really - 
under  any  obligation  to  meet  the  defendant's  arguments  qd  tJaSj 
assumption.  The  defendant,  affirming  a  surrender  in  law  hdtanl 
breach,  was  bound  tx>  prove  it,  and  the  consequence  of  failure  to 
do  so  would  be  that,  unless  he  could  rebut  the  plaintiff^'s  proofed 
breach  of  the  covenant,  his  defence  would  fail  entirely.  He  did  ooi 
setup  surrender  by  express  agreement,  and  consequently, the  Sat 
and  second  findings  of  the  jury  are  irrelevant.  But  in  attemptnig 
to  prove  surrender  by  operation  of  law  before  breach,  he  relied  on 
facts  which  were  not  available  to  him  for  that  defence.  On  s«i 
facts  as  were  shown,  a  jury  should  be  directed  that,  occurring  ^ 
they  did  after  a  complete  breach,  they  go  to  the  damages  aolj^ 
and  are  no  bar  to  a  verdict  for  the  plaintiff  upon  the  proved  brBacL 
Moreover,  the  personal  covenants  would  in  any  case  have  held  good; 
Attorney-General  v.  Cox  (1).  A  breach  gives  a  title  to  sack 
damages  as  in  the  ordinary  c6urse  of  events  might  reaaonaUj  be 
expected  as  to  its  consequences,  unless  the  legal  effect  of  the 
breach  can  be  shown  to  have  been  done  away  with  by  relesA 

(1)  3  H.L.C.,240,  at  p.  275. 
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under  seal  or  by  an  agreement  between  the  parties,  as  by  accord  ^-  ^-  ^'  ^* 
and  satisfaction,  or  by  waiver  upon  consideration.  There  is  no 
attempt  here  to  show  any  of  these  things.  It  must  not  be  for- 
gotten that  a  right  of  action  had  arisen  on  the  termination  of  the 
correspondence  on  the  28th  June,  as  the  defendant  had  given  dis- 
tinct notice  of  his  intention  not  to  perform  his  covenant.  There 
was  at  that  time  a  renunciation  which,  at  the  plaintiff's  option, 
amounted  to  a  breach  of  the  covenants  that  throughout  the  term 
he  would  carry  on  a  licensed  victualler's  business  upon  the 
premises  and  keep  them  open  and  in  use  as  an  inn,  &c., 
and  of  the  covenant  not  to  do  anything  which  might  entail 
forfeiture  of  the  licence  (LiceTising  Act  1885,  sec.  101),  as 
well  as  of  the  subsidiary  covenants.  The  plaintiff  was  then 
entitled  to  claim  in  an  immediate  action,  prospectively,  such 
damages  as  would  be  caused  by  a  breach  at  the  appointed  time, 
subject  to  any  circumstances  which  might  operate  in  mitigation 
of  damages  :  LeaJce  on  Contrctcts,  4th  ed.,  617-618,  and  cases  there 
cited,  especially  Hochster  v.  Delatour  (1),  and  Johnstone  v.  Milling 
(2).  But  it  is  said  that  the  conduct  of  the  plaintiff  in  resuming 
possession  under  the  circumstances  estops  him  from  suing  upon 
the  covenants.  I  must  not  be  taken  to  hold  that  it  has  that  effect 
as  to  the  covenant  to  pay  rent.  But,  however  that  may  be,  can  it 
estop  him  as  to  the  other  covenants  which  relate  to  the  keeping  the 
premises  as  an  inn  throughout  the  term,  and  the  doing  of  the  other 
things  necessary  for  that  purpose  ?  Conduct,  to  constitute  an 
estoppel,  must  have  caused  another  to  believe  in  the  existence  of 
a  certain  state  of  things,  and  have  induced  him  to  a<ct  on  that 
belief  so  as  to  alter  his  own  position.  How  can  that  be  said  to  be 
the  effect  of  the  plaintiff's  conduct,  when  the  act  of  the  defendant, 
so  far  from  having  been  induced  by  it,  has  preceded  it  ?  In  my 
judgment  the  doctrine  of  estoppel  cannot  be  applied  against  the 
plaintiff,  and  I  am  driven  to  the  conclusion  that  the  learned  Judge 
who  tried  the  case,  and  who  held  that  the  plaintiff  was  bound  by 
estoppel,  has  based  his  judgment  on  facts  which  do  not  entitle  a 
0)urt  to  apply  that  doctrine.  As  to  damages,  I  am  of  opinion, 
with  the  Chief  Justice,  that  for  the  year  from  1st  July  1904, 
to   30th  June   1906,   the   damages   found   by  the  jury  on  the 

(1)  2  E.  &  B.,  678  ;  22  L. J.Q.B.,  455.  (2)  16  Q^B.D.,  460. 
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1906.  might  reasonably  be  expected  to  flow  from  the  abandonmeiit  in 
clear  breach  of  the  covenants  as  to  the  keeping  and  maintenaDee 
of  the  premises  as  an  inn.  It  would  be  waste  of  time  and  maosj 
to  send  the  case  down  for  re-assessment  of  damages  on  the  issf^ 
so  arising,  and  I  understand  the  defendant  has  no  desire  for  any 
sucli  unnecessary  formality.  In  the  result  I  am  of  opinion  that 
the  verdict  should  stand  for  the  plaintiif  (the  appellant)  for  the 
whole  amount  of  the  damages  assessed  by  the  jury. 


Barton  J. 


O'Connor  J.  I  am  of  the  same  opinion.  It  is  unnecesary, 
after  the  full  statements  of  the  facts  that  have  been  made  by  hoxh 
my  learned  brethren,  to  refer  very  much  to  the  circumstaaoes 
under  which  the  action  has  arisen.  I  shall  merely  deal  shordy 
with  the  rights  of  the  parties.  Under  the  lease  the  obligations  of 
the  defendant  were  to  keep  the  hotel  open  as  a  licensed  puUic 
house  for  15  years,  to  pay  rates  and  taxes  for  15  years,  to  keep 
the  place  in  proper  repair  for  15  years,  and  duidng  the  whole  d 
that  period  to  pay  a  certain  rental  to  the  plaintiff.  It  was 
possible  to  get  rid  of  these  obligations  by  rescission  of  the 
contract  in  proper  form,  or  by  sun-ender  of  the  lease  in  such  a 
way  as  to  extinguish  the  lease  by  operation  of  law.  That 
surrender  by  operation  of  law  might  take  place  without  any 
express  agreement,  and  merely  from  the  relinquishing  of  poss^ 
sion  by  the  tenant  and  the  acceptance  of  possession  by  the 
landlord.  In  any  of  these  ways,  before  any  breach  took  place, 
the  obligations  of  the  defendant  under  this  lease  might  hare 
been  got  rid  of.  I  am  of  opinion  upon  the  findings  of  the  jnrj'. 
that  the  defendant  did  not  before  the  breach  of  covenant  for 
which  the  action  has  been  brought,  get  rid  of  any  of  these  obliga- 
tions, and  that  therefore  he  has  failed  to  establish  the  defence  sei 
up.  The  defence  is  that  before  breach  the  contract  was  deter^ 
mined  by  surrender  by  operation  of  law.  It  is  clear,  from  the 
correspondence  and  the  findings  of  the  jury,  that  before  the 
abandonment  of  possession  by  the  defendant  there  was  no  agree- 
ment arrived  at  between  the  landlord  and  the  tenant  as  to  giving 
up  possession  by  the  latter  and  acceptance  of  possession  by  the 
former.     In  fact  the  whole  of  the  correspondence  shows  that  the 
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landlord  refused  to  accept  possession,  and  refused  to  give  up  any 
of  his  rights  under  the  lease,  and  that  while  things  were  in  that 
position  between  them,  the  tenant  gave  up  possession  in  such  a 
way  as  to  indicate  plainly  that  he  intended,  regardless  of  the 
landlord's  views,  to  abandon  possession  and  put  an  end  to  the 
contract  as  far  as  he  was  concerned.  Now,  all  that  took  place 
before  the  landlord,  the  plaintiff,  entered  into  possession,  and, 
therefore,  before  he  had  entered  into  possession  the  breach  of 
the  contract  for  which  he  is  now  suing,  was  complete.  What 
was  that  breach  ?  It  was  no  less  than  a  repudiation  and 
abandonment  of  the  whole  contract.  The  landlord's  rights  upon 
that  breach  were  to  get  such  compensation  and  damages  as  the 
jury  might  think  that  he  was  entitled  to  for  the  loss  of  the 
benefit  of  the  15  years'  contract.  That  claim,  having  once  arisen, 
could  only  be  put  an  end  to  in  one  of  two  ways ;  it  might  have 
been  put  an  end  to  by  release  under  seal,  or  it  might  have  been 
put  an  end  to  by  a.ccord  and  satisfaction.  Nothing  which  the 
landlord  did  after  the  breach  could  put  an  end  to  his  right  to 
recover  under  the  contract,  unless  he  released  the  cause  of  action 
under  seal,  or  made  and  acted  on  an  agreement  that  amounted 
to  accord  and  satisfaction.  It  is  manifest  that  there  is  no 
evidence  of  any  such  determination  of  the  contract,  and  that  the 
occurrences  which  took  place  after  the  abandonment  of  the 
contract  by  the  defendant,  and  after  the  plaintilff 's  cause  of 
action  was  thus  complete,  are  absolutely  immaterial  as  an  answer. 
But  it  has  been  contended  that  there  was  some  evidence  before 
the  jury  that  the  landlord's  taking  possession  was  an  acceptance 
of  possession  in  pursuance  of  negotiations  going  on  before  the 
defendant  abandoned  possession.  I  am  unable  to  see  any  evi- 
dence of  any  such  agreement,  and  such  an  inference  from  the 
facts  is  entirely  against  the  findings  of  the  jury.  The  fact 
which  the  jury  found,  and  upon  which  His  Honor  Mr.  Justice 
Chubb  based  bis  judgment,  is  this  :  That  after  the  defendant  had 
abandoned  possession  the  landlord  resumed  possession.  Now, 
there  is  no  doubt  that  the  acceptance  of  possession  in  such  a 
way  as  to  bring  about  a  surrender  by  operation  of  law  may  be 
evidenced  by  the  mere  relinquishment  of  possession  on  the  part 
of  the  tenant  and  the  acceptance  of  possession  on  the  part  of 
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H.  C.  OF  A.  the  landlord.      Whether   the  Inference   can   be   drawn  in  taf 
particular  case  is  entirely  a  question  of  fact.    There  are  cases.  10 

Buchanan    doubt,  in  which  it  would  be  a  very  reasonable  inference,  bm 
g  ^'^         the  acceptance  of  possession  by  the  landlord  af  t-er  an  abandon- 

ment  by  the  tenant,  that  there  was  an  acceptance  of  poBsesaoft 

in  such  a  way  as  to  put  an  end  to  the  contract  In  the  caeerf 
a  dwelling-house,  for  instance,  if  the  tenant  goes  out  and  tb 
landlord  takes  possession  or  in  any  other  way  assumes  rights  rf 
ownership  over  the  property,  it  may  be  a  very  fair  inference 
that  he  has  accepted  possession  in  such  a  way  ss  to  put  anendta 
the  contract.  But  where  you  are  dealing  with  a  property  of  tUi 
kind — where  it  is  vital  to  the  existence  of  the  property  tin! 
someone  should  be  in  possession,  that  it  should  be  kept  up  as  a 
public  house,  that  certain  duties  under  the  LiceTtaing  Act  shooB 
be  continually  performed  by  someone — where  in  short  it  ii 
essential,  when  the  house  has  been  abandoned,  that  the  landkid 
should  take  some  action  to  preserve  his  property  in  its  eiistii^ 
condition,  it  does  not  at  all  follow  that  a  resumption  of  possesskm 
amounts  to  an  acceptance  such  as  would  establish  a  surrender  bf 
operation  of  law.  If  it  were  not  so  the  landlord  would  be  pat  in 
this  position,  that  he  must  either  stand  by  and  see  the  value  of 
his  property  destroyed,  or  he  must  take  possession  in  such  a  wiv 
as  to  put  an  end  to  his  rights  under  the  contract  The  law  do© 
not  put  a  party  to  a  contract  in  tliat  position.  It  will  be  a 
matter  to  be  considered,  whether  he  has  done  more  in  taking 
possession  under  the  circumstances  than  was  neoessary.  Tbe 
jury  have  found,  in  answer  to  a  question  put  by  the  learned 
Judge  who  tried  the  case,  that  the  plaintiff  resumed  possession, 
but  not  with  the  intention  of  putting  an  end  to  the  lease.  "^ 
mere  fact  of  resumption  of  possession  is  not  of  itself  sufficient:  on 
the  other  hand,  the  intention  with  which  he  resumes  possesaon 
so  long  as  it  remains  in  his  own  breast,  is  immaterial.  In  thai 
I  quite  agree  with  the  learned  Judge.  The  real  question  for  tie 
jury  on  that  part  of  the  case  was  whether  in  resuming  poeseasioa 
he  had  done  anything  more  than  was  necessary  for  the  purpcee 
of  preserving  the  subject  matter  of  the  contract  for  both  parties. 
It  was  open  to  the  landlord  to  take  possession,  to  enter  into  the 
hotel,  to  do  everything  that  was  necessary  for  carrying  on  fcfc 


3  C.L.R.J  OF  AUSTRALIA.  723 

business  and  conforming  to  the  law  so  as  to  preserve  his  rights  ^*  ^-  ^'  '^• 
under  the  lease  and  his  remedies,  and  to  preserve  the  rights  of       ^^^ 
the  defendant  also.      The  jury  were  not  asked,  and  did  not  find,    Buchanan 
whether  the  landlord  in  taking  possession  did  more  than  was     byrnks 

necessary  for  their  purposes.     But,  however  they  had  found  on       

the  question,  their  finding  would  have  been  immaterial  in  this 
case  because  all  these  things  had  taken  place  after  breach,  and  it 
is  immaterial  in  what  way  you  regard  the  taking  of  possession 
by  the  plaintiff.  In  my  opinion  it  would  be  impossible  that  any 
more  complete  possession  could  be  taken  of  the  premises  than 
was  taken  by  the  plaintiff,  and  you  may  regard  his  taking 
possession  in  either  of  two  ways:  Either  that  he  elected  to 
accept  the  abandonment  of  the  contract,  and  to  treat  it  as 
at  an  end  ;  or  that,  having  determined  to  rely  upon  his  right 
to  damages,  he  elected  to  treat  the  contract  as  existing  only 
for  the  purposes  of  an  action  for  damages.  In  either  case  he 
would,  of  course,  resume  possession.  Assuming  that  he  elected 
to  preserve  the  contract  for  the  purpose  of  suing  on  it,  his 
damages  would  be  any  expense  that  he  had  been  put  to  in 
having  the  place  on  his  hands  until  he  let  it  to  another  tenant. 
Those  expenses  would  include  his  loss  in  carrying  on  the  business. 
Because  if  he  had  made  any  profit  in  carrying  on  the  business,  it 
would  have  to  come  off  his  claim  against  the  defendant ;  on  the 
other  hand,  if  he  made  a  loss  in  carrying  it  on,  that  would 
be  damages  which  the  defendant  would  have  to  pay.  In 
addition  to  those  damages,  during  that  year  he  was  entitled  to 
the  rent  of  the  premises,  £480,  which  the  jury  have  found  for 
him.  If  he  had  let  the  premises  before  the  expiration  of  the 
year,  there  would  have  been  so  much  the  less  for  the  defendant 
to  pay  in  the  way  of  damages  for  rent.  If  he  had  not  let  it 
when  he  did  defendant  might  have  had  to  pay  damages  for  two 
or  three  or  four  or  five  years'  rent,  according  to  the  time  during 
which  the  premises  remained  unoccupied.  But,  whichever  way 
you  regard  the  damages  which  the  jury  have  found,  they  are 
properly  recoverable  for  the  defendant's  breach  of  contract.  I 
am  therefore  of  opinion  that  the  appeal  must  be  allowed,  and 
judgment  entered  for  the  plaintiff  for  the  £899  4s.  lid. 
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Appeal  (Mowed.    Judgment  appealed  from  , 
reversed.    Judgment  to  be  entered  fw 
plaintiff  for  £899  4b.  lid.  and  co&U  ^ 
the   a/:tion.      Respondent   to  pay  the 
costs  of  the  appeal. 


Solicitor,  for  appellant,  W.  S.  Buchanan,  Townsville. 
Solicitors,  for  respondent,  Roberts,  Leu  &  Ba/mett,  Townsvilk. 

N.  G.  P. 
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Melbourne, 
March  29. 


Gritflth  C.J., 

Barton  and 

O'Connor  JJ. 


[HIGH  COURT  OF  AUSTRAUA.] 

EX  PARTE  GORDON. 

Judictdry  Act  1903  {Xo.  6  of  1903),  sec.  39  (2)  {b)— Rules  of  High  Otmrt, 

August,  1904,  Part  II.,  see.  iii.,  rule  l—JwticesAct  1902  {X.8.  W.)  [Xa.  27 «/ 
1902),  sec.  U2— Practice— Appeal  to  High  Court  from  Court  of  SiaU  ejxrdtif 
federal  jurisdiction^ Statutory  prohibition — Decision  primd  facie,  wrong. 

The  Coart  will  oonstrae  sec.  39  (2)  {b)  of  the  Judiciary  Act  libenUj  ia 
favour  of  a  party  desiring  to  appeal. 

Therefore,  where  a  rule  nisi  for  a  prohibition  was  sought  in  regpcct  d  ft 
decision  of  an  inferior  Court  of  New  .South  Wales  exercising  federal  jnrisdic' 
tion,  that  being  the  mode  provided  by  sec.  112  of  the  Justices  Act  1903 
(N.S.  W.),  for  appeal  to  the  Supreme  Court  from  a  decision  of  such  an  inferior 
Court,  the  High  Court  will  not  necessarily  require  to  be  satisfied  Uistthe 
decision  was  primd  facie  wrong,  although  it  is  the  practioe  in  Kew  Soatfa 
Wales  for  the  Supreme  Court  to  insist  on  being  so  satisfied  ander  simtlftr 
circumstances. 


Application  for  rule  nisi  for  a  prohibition. 

Ernest  Gordon,  master  of  the  steamship  ''Moldavia,**  was  at  the 
Police  Court,  Sydney,  on  9th  March  1906,  convicted  of  the  ofience 
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of  being  the  master  of  a  vessel  from  which  a  prohibited  immigrant 
entered  the  Commonwealth,  contrary  to  the  Immigration  Act 
1901,  and  was  fined  £100.  Ex  parte 

Motion  was  now  made  to  the  High  Court  on  behalf  of  Gordon     ^^^rdon. 
for  a  rule  nisi  for  a  prohibition  to  the  magistrates. 

Pollock  in  support.  By  sec.  112  of  the  Justices  Act  1902 
(N.S.W.),  a  party  convicted  of  an  offence  by  justices  may  appeal 
to  the  Supreme  Court  by  way  of  rule  nisi  for  a  prohibition.  By 
Rules  of  High  Court  of  22nd  August,  1904,  Part  II.,  sec.  iii.,  rule 
1,  the  same  mode  of  appeal  is  to  be  adopted  in  appealing  to  the 
High  Court  from  a  decision  of  that  inferior  Court  when  exer- 
cising federal  jurisdiction. 

[He  then  stated  the  grounds  of  the  rule  nisi,  which  are  not 
material  to  this  report.] 

The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.  Sec.  39  (b)  of  the  Judiciary  Act  1903  provides  March  29. 
that  in  cases  where  federal  jurisdiction  is  vested  in  a  State  Court, 
whenever  an  appeal  lies  from  the  decision  of  that  Court  to  the 
Supreme  Court  of  the  State,  an  appeal  from  the  decision  may  be 
brought  to  the  High  Court.  In  this  case  the  matter  was  heard 
by  a  magistrate  exercising  federal  jurisdiction,  and  from  his 
decision  an  appeal  lies  to  the  Supreme  Court,  and  therefore  under 
that  section  an  appeal  may  be  brought  to  the  High  Court. 
Under  the  Rules  of  Court,  Part  II.,  sec.  iii.,  r.  1,  (Rules  of  22nd 
August,  1904),  the  appeal  to  the  High  Court  iu  such  a  case  is  to 
be  brought  in  the  same  manner  as  is  prescribed  by  the  law  of  the 
State  for  bringing  appeals  from  the  same  Court  to  the  Supreme 
Court  of  the  State  in  like  matters.  One  mode  of  appealing  m 
New  South  Wales  in  such  a  case  is  to  move  for  a  rule  nisi  for 
a  prohibition  under  sec.  112  of  the  Justices  Act  1902  (No.  27  of 
1902).  In  granting  rules  nisi  for  a  prohibition  it  is  usual  for  the 
Supreme  Court  to  satisfy  itself  that  the  correctness  of  the 
decision  is  open  to  doubt,  and  it  is  not  uncommon  to  refuse 
a  rule  nisi.  Without  saying  that  we  will  grant  a  rule  nisi  in 
every  case  in  which  it  is  asked  for,  we  think  we  should  be  some- 
what liberal  in  the  interpretation  of  sec.  39  (6)  of  the  Judiciary  Act 
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H.  0.  OF  A.  1903,  considering  that,  by  the  adoption  of  another  {onn  of  aj^ol, 

au  appeal  might  be  brought  without  the  leave  of  this  Goort 

Ex  PARTE     Without  expressing  any  opinion  as  to  the  merits  we  think  we 

^^^^^^-     should  grant  a  rule  nisi. 

Rule  nisi  granted. 

Solicitors,  Malleson,  Stewart^  Stawell,  <k  Nankivelly  MeLboarae. 

RL 
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HILL     ....  ....     Appelust; 

Plaintiff, 

AKD 

ZIYMACK Respoxdox 

Defendant, 

ON  appeal  from  the  supreme  court  of 

NEW  south  wales. 

H.  C.  OF  A.    Action/or  conversion— OtonerHhip  of  goods — Qnestion  offoud — Confiict  of 
1906.  Verdict  of  jury  concltLsii"^. 

Q  In  an  action  for  conversion,  the  whole  question  for  the  jury  wn 

SYDNEY  ^        ,  n     r         m  «m 

A      -la  a  M\  ^^®  goods  were  the  property  of  the  plaintiff  or  the  defendant.     There m  % 

conflict  of  evidence,  and  the  jury  found  a  verdict  for  the  plaintiff. 

Griffith  C.  J.,  ,j^ 

Barton  and  Held,  that,  although  there  was  strong  evidence  upon  which  the  joiy  BligBi 

O'Connor  JJ. 


have  found  a  verdict  the  other  way,  the  verdict  was  one  which 

men  properly  understanding  the  evidence  could  find,  and   afaoald  not  1* 

disturbed. 
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Where  there  is  a  oonfliot  of  evidence,  the  verdict  of  the  jury  will  not  be  set    H.  C.  of  A. 

aside,  unless  the  evidence  on  the  other  side  is  overwhelming,  or  is  supported         1906. 

by  facts  or  documents  as  to  which  there  can  be  no  question.  ^    *"^ 

TTtt  f 
Decision  of  the  majority  of  the  Supreme  Court,  25th  August  1905,  reversed.  ^ 

ZiYMACK. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  appellant,  administratrix  of  the  estate  of  her  husband,  W. 
C.  Hill,  brought  an  action  against  her  husband's  mother,  the 
respondent,  for  conversion  of  certain  station  stock  and  plant, 
which  were  alleged  to  have  been  given  by  the  respondent  to  her 
son,  and  had  been  seized  by  her  after  his  death.  A  very  large 
amount  of  evidence  was  given  on  both  sides,  the  details  of  which 
are  not  material  to  this  appeal.  The  main  question  was  whether 
the  goods  in  question  belonged  to  the  plaintiff  or  the  defendant, 
and  on  this  point  there  was  a  conflict  of  evidence.  The  jury 
found  a  verdict  for  the  plaintiff,  and  the  Full  Court  (consisting 
of  OvjeUy  Cohen  and  Pring  JJ.)  on  motion  to  set  aside  the 
verdict,  by  majority  (Cohen  J.  dissentiente),  set  aside  the  verdict 
on  the  ground  that  it  was  unreasonable,  and  ordered  a  new  trial ; 
25th  August  1905. 

From  this  decision,  being  interlocutory,  the  present  appeal  was 
brought  by  leave  of  the  High  Court. 

/.  L,  CampbeU  and  Mitchell,  for  the  appellant. 

Oo^*don  K.C.  and  Rolin,  for  the  respondent. 

(The  arguments  of  counsel  are  not  reported,  as  they  dealt  Apni  loth. 
wholly  with  the  facts,  and  no  question  of  law  was  involved.) 

Griffith  C.J.  This  case  has  been  very  fully  argued,  and  as 
we  have  had  an  opportunity  during  the  adjournment  of  considering 
the  matter,  nothing  would  be  gained  by  reserving  it  for  con- 
sideration. 

The  action,  which  was  for  trover,  was  brought  by  the  appellant 
as  administratrix  of  the  estate  of  her  husband  W.  C.  Hill  against 
her  husband's  mother,  to  recover  the  value  of  certain  stock,  sheep, 
horses  and  station  plant  generally,  which  had  been  seized  by  the 
respondent  after  her  son's  death.  The  question  for  the  jury  was 
whether  these  goods  were  the  property  of  Hill  or  of  the  respondent. 


V. 
ZiTMACK. 

Griffith  C.J. 
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« 

H.  C.  OF  A.  The  jury  found  a  verdict  for  the  plaintiff,  the  appellant.    IV 
learned  Judges  of  the  Full  Court  set  that  aside  on  the  grooni 

^       ■   y    "I     ' 

Hill       ^^^^  i*'  ^^^  against  evidence  and  the  weight  of  evidence,  a  majorit;f 
of  them  being  of  the  opinion  that  it  was  a  verdict  whiek  »» 
reasonable  men  properly  understanding  the  evidence  could  hard 
found.     Cohen  J.  who  dissented  from  the  opinion  of  the  othff 
Judges,  thought  the  verdict  of  the  jury  was  one  to  which  reasoiuhle 
men  might  come.    Pring  J.  who  had  presided  at  the  trial,  was  of 
the  contrary  opinion,  and  in  that  Owen  J.  concurred.    We  haveoot 
to  determine  whether  the  jury  were  right  in  the  view  which  thef 
took  of  the  facts,  but  whether  their  verdict  was  one  to  whkfc 
reasonable  men  might  have  come,  on  the  evidence  before  then. 
There  was  a  conflict  of  evidence,  and  so  far  as  there  was  such  a 
conflict  it  was  for  the  jury  to  say  which  version  they  believed 
No  doubt,  when  there  is  a  conflict  of  evidence,  if  the  evidence  oi 
one  side  is  overwhelming,  or  is  supported  by  facts  or  docnmenii 
as  to  which  there  can  be  no  question,  then  the  jury  as  reasoMUe 
men  are  bound  to  accept  it,  and  a  verdict  to  the  contrary  will  be 
set  aside.     In  the  present  case  part  of  tha  evidence  was  oral,  and 
part  in  writing.     It  will  be  necessary  to  refer  briefly  to  the 
evidence.   [His  Honor  then  dealt  with  the  evidence  and  continued:] 
The  question  is  whether  on  such  evidence,  there  being  a  conflict, 
the  jury  as  reasonable  men  could  come  to  the  conclusion  that  the 
version  of  the  plaintiffs  witnesses  was  the  true  version.    Tlie 
story  itself  is  not  at  all  an  improbable  one.     The  arrangement 
alleged  is  surely  one  which  might  well  have  been  made  between  a 
mother  and  her  son,  to  whom  she  wished  to  make  some  advance- 
ment, and  the  conduct  of  the  parties  is  not  in  any  way  inconskent 
with  it.    For  my  part  I  am  not  at  all  surprised  that  the  jury  came 
to  the  conclusion  that  the  plaintiffs  story  was  the  true  one,  4 
conclusion  which,  in  my  opinion,  was  probably  the  correct  one 

I  agree  with  Cohen  J.  that  the  verdict  ought  not  to  have  been 
disturbed. 

Barton  J.  The  majority  of  the  Supreme  Court  came,  in  thi 
case,  to  a  conclusion  in  which  I  regret  that  I  am  unaUe  to 
concur.  It  is  not  necessary  for  me  to  say  whether  or  not  I  shooU 
have  come  to  the  same  conclusion  as  the  jury.    My  learned  brother 
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Hill 

V. 
ZiYMACK. 

Barton  J. 


Chief  Justice  has  pointed  out  substantive  evidence  upon  H-  ^-  ^'  ^ 
ch  the  jury  might  reasonably  have  found  as  they  have  found. 
bt  being  the  case,  we  cannot  disturb  that  finding  consistently 
h  the  principle  which  guides  Courts  of  Appeal  in  dealing  with 
verdict  of  a  jury.  I  am  therefore  of  opinion  that  the  verdict 
st  be  restored. 

yCoNNOR  J.  I  agree  that  the  verdict  cannot  be  disturbed. 
Vhat  'was  the  real  nature  of  the  arrangement  between  the 
ther  and  son  it  is  impossible  now  to  say  with  absolute  certainty, 
arts  have  to  do  the  best  they  can  in  determining  questions  on 
materials  before  them.  There  is  no  doubt  that  the  mother 
sted  her  son  absolutely.  She  intended  to  make  some  provision 
him,  and  the  parties  to  the  arrangement  understood  each  other 
iroughly.  In  determining  now  what  was  the  real  nature 
the  agreement  between  them  we  are  confronted  by  great 
Bculties.  That  question,  with  all  the  attendant  circumstances, 
s  submitted  to  the  jury,  and  they  have  come  to  the  conclusion 
it  the  plaintifTs  view  of  the  matter  is  the  correct  one.  If  we 
d  the  responsibility  of  deciding  the  question  in  the  first  instance, 
im  very  much  inclined  to  think  that  I  should  have  taken  the 
ne  view  as  the  jury.  It  is  not  necessary  for  us  to  consider  that 
w,  nor  to  inquire  whether  the  facts  were  not  open  to  a  diflTerent 
Qstruction.  It  is  only  necessary  to  inquire  whether  such 
idence  as  was  given  in  support  of  the  plaintiff^s  case  was 
fficient  to  justify  reasonable  men  in  finding  a  verdict  in  her 
vour,  and  I  certainly  think  that  it  was.  I  entirely  agree  with 
bat  has  been  said  by  my  learned  brothers,  and  I  think,  therefore, 
at  the  verdict  ought  not  to  have  been  disturbed,  and  the  appeal 
lould  be  allowed. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Rule  nisi  discharged  with 
costs.  Defendant  to  pay  the  costs  of  the 
appeal. 

Solicitors,  for  the  appellant,  Minter,  Simpson  &  Co, 
Solicitors,  for  the  respondent,  Pigott  &  Stinson, 

C  A.  W. 
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THE    ATTORNEY-GENERAL    OF   THE 
STATE  OF  NEW  SOUTH  WALES 


}■ 


Appelu: 


AND 


MARGARET  JACKSON Rbsposdi 


Sydney, 


GrHHthC  J., 

Barton  and 

O'Connor  J  J. 


ON  APPEAL  FROM  THE  SUPREME  CX)URT  OF 
NEW  SOUTH  WALES. 

H.  C.  or  A.   Svidenee — Depontion  of  toitfiess  in  preliminary  invesligeUion — AdmUmibility  tt 
1906.  c{fter  death  of  wittiMS— Portion  of  sCaUment  omitted — OrimeB  Ad  (X&l 

(No.  40  of  1900),  »tct.  406,  409—JuttieeB  Act  (y.S.W,),  {Xo.  27o/il 

sec.  36,  Sched.  2  (Fi). 

A  ii/irj]  in  11 
^^\2  *'     *    Practice — Appeal  by  Crotcn  in  criminal  cases—Special  leave — Convictton  puMl 

Supreme  Court — Orowida  open  on  case  etcUed — Prisoner  no  longer  tn 

Ifotiofi  to  rescind  special  leave. 

Sec.  409,  8ub-aec.  (1),  of  the  Grimes  Act  1900  provides  that  a 
purporting  to  be  sigoed  by  the  jiistioe  by  or  before  whom  it  purports  to  kfti 
been  taken  may  be  read  in  evidence  in  the  proeecation  at  the  tn«l  of 
acoused  person  upon  proof  on  oath  that  the  witness  is  dead,  and  tbat 
deposition  was  taken  in  the  presence  of  the  accused,  and  that  the  aocaicd 
his  attorney  or  counsel  had  a  full  opportunity  of  cross-ezamioing  the 
unless  it  is  proved  that  the  deposition  was  not  in  faot  signed  by  the  ji 
purporting  to  sign  it.      Sub-sec.  (3)  provides  that  depositioos  taken  on 
preliminary  or  other  investigation  of  any  charge  of  felony  or  miadc 
shall  be  admissible  in  evidence  on  the  trial  of  the  accused  for  any  other  < 
although  of  a  higher  or  different  nature,  if  they  would  be  admisnble  oo 
trial  for  the  offence  in  respect  of  which  they  were  taken. 

Heldf  that  a  deposition  taken  in  the  form  prescribed  by  the  JusticaAd^i 
as  to  which  the  requirements  of  sec.  409  were  complied  with,  was  noti 
inadmissible  by  reason  of  the  omission  from  the  deposition  of  certain  sW 
menta  made  by  the  witness  during  the  examination.  Such  an  omiaioo 
if  the  words  omitted  subsequently  turn  out  to  be  material,  afford  groood/d 
comment  on  the  value  of  the  deposition  as  evidence,  but  it  in  no  way 
its  admissibility. 
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Beg.  V.  Jlendjf,  4  Ck>x  C.C.,  243,  followed. 

An  aociued  peraon  was  charged  with  a  certain  offence  at  a  Police  Court,  and 
WM  then  Inroaght  to  a  room  where  a  witness  was  lying  dangerously  ill  and 
was  again  charged  and  informed  that  the  witness  was  about  to  give  evidence. 
The  deposition  of  the  witness  was  then  taken  in  the  form  prescribed  by  the 
JwticeM  Ad,  Subsequently  the  accused  was  committed  for  trial  on  the 
ofienoe  charged  before  the  same  justice. 

Hdd^  that  the  deposition  was  taken  on  a  preliminary  or  other  investigation 
within  the  meaning  of  sub-sec.  (3)  of  sec.  409,  and  was  admissible  in  evidence 
on  the  trial  of  the  accused  for  an  offence  of  u  more  serious  nature. 

Rtg.  V.  Dt  Vidil,  9  Cox  C.C,  4,  followed. 

Sec  406  of  the  Crimes  Act  1900  provides  for  the  taking  of  the  depositions 
of  a  person  dangerously  ill  in  certain  cases,  and  prescribes  certain  conditions 
which  must  be  fulfilled  before  such  a  deposition  can  be  given  in  evidence 
on  the  trial  of  an  aooused  person  for  the  offenoe  to  which  the  deposition 
relatesL 

Hdd^  that  a  deposition  taken  under  the  circumstances  contemplated  by 
that  section,  but  which  was  not  admissible  under  it  by  reason  of  non-compll- 
aoce  with  the  prescribed  conditions,  might  nevertheless  be  admissible  in 
evidence  as  a  deposition  under  sec.  409  if  it  satisfied  the  requirements  of  the 
latter  section. 

Rexv,  Holloway,  fi5  J. P.,  712,  followed. 

When  the  admissibility  of  a  deposition  is  in  question  at  a  criminal  trial,  all 
relevant  questions  of  fact  are  to  be  determined  by  the  presiding  Judge,  and 
his  decision  is  conclusive  unless  it  is  manifestly  not  warranted  by  the 
•videnoe. 

It  is  no  objection  to  the  entertaining  of  an  appeal  by  the  Crown  from  an 
order  quashing  a  conviction  that  the  prisoner  has  been  released  from  custody 
under  the  sentence,  and  is  at  liberty. 

Semble,  that  the  High  Court  will  not  grant  special  leave  to  appeal  from  a 
decision  of  the  Supreme  Court  quashing  a  conviction  on  a  Crown  case  reserved, 
on  the  ground  that  the  point  upon  which  the  decision  went  was  not  one  of 
those  specifically  reserved  at  the  trial,  if  that  point  appears  clearly  on  the  face 
of  the  case  stated. 

Motion  to  rescind  special  leave  to  appeal  from  the  judgment  of  the  Supreme 
Court;  Rex  v.  Margaret  Jackson,  (1905)  5  S.R.  (N.S.W.)  581,  refused,  and 
judgment  reversed. 

IlPPEAl  from  a  decision  of  the  Supreme  Court  of  New  South 
IFales  on  a  Crown  Cctse  Reserved  by  Mr.  Acting  Justice  Fitz- 
ardinge. 
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H.  C.  OF  A.       The  respondent   was   tried   at   the   Central    Criminal  CcBit» 

Darlinghurst,  on  an  indictment  in  which  she  was  charged  wiili 

Attobset-   t;he  murder  of  a  woman,  who  aojording  to  the  evidence  died  i£ 

Nkv^South  ^^^  Coast  Hospital  from  septic  peritonitis,  part  of  the  septi( 

Walks      following  upon   a  miscarriage.     As  part  of  the  Crown  case, 

Jackson,     deposition  made  by  the  deceased  was  tendered  and  admitted; 

objection.     The  circumstances  under  which  the  deposition 

made,  which  are  set  out  in  the  judgments,  were  proved  in  evidi 

at  the  trial  by  the  magistrate  before  whom  it  was  taken,  wl 

stated,  amongst  other  things,  that  he  went  to  the  hospital,  wlien 

the  witness  was  lying  dangerously  ill,  to  take  her  dying  depo^tioos 

under  sec.  406  of  the  Cmrriea  Act  1900,  but  that  as  the  respondeat 

who  had  already  been  charged  with  an  offence,  was  present,  to 

took  the  deposition  as  one  imder  the  provisions  of  the  Juiiic» 

Act  and  contemplated  by  sec.  409  of  the  Crimes  Act  1900, 

that  afterwards  at  the  Police  Court  he  proceeded  with  the  h< 

of  the  charge  against  the  respondent  and  committed  her  for 

She  was  convicted  of  manslaughter  and  sentenced  to  a  term 

imprisonment.  j 

At  the  trial  counsel  for  the  respondent  requested  the  pr^dinff 
Judge  to  reserve  for  the  consideration  of  the  Supreme  Comti 
certain  points,  which  are  fully  stated  in  the  judgments.  His, 
Honor  did  so,  and  in  concluding  the  case  stated  the  question  for 
the  Court  in  these  words  : — "  Was  I  right  in  admitting  tbel 
deposition  of  the  witness  under  the  circumstances  stated  ?" 

The  Supreme  Court  did  not  consider  the  specific  objediaw 
taken  by  counsel  at  the  trial  to  the  admissibility  of  the  deposition,* 
but  held  that,  as  it  appeared  from  the  evidence  as  stated  in  tli« 
case  that  certain  statements  of  the  witness  which  ^rere  in  their: 
opinion  material  were  omitted  from  the  deposition,  the  depodtioa 
was  inadmissible,  and  quashed  the  conviction  :  Rex  v.  Margaret 
Jackson  (1).  Following  upon  that  order  the  respondent  was  dis- 
charged from  custody, 

i 

On  27th  November,  ' 

Hamilton,  for  the  Crowoi,  moved  for  special  leave  to  appeal^ 
from  the  decision  of  the  Supreme  Court. 

(1)  (1905)  5  S.R.  (N.S.W.),  681. 
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[Griffith  C.J. — This  Court,  following  the  practice  of  the  Privy  H.  C.  of  A. 
Cooncil,  is  very  reluctant  to  grant  leave  to  appeal  in  criminal 

cases,  especially  to  the  Crown.]  Attorn  ky- 

It  will  be  granted  where  the  decision  in  question,  if  incorrect,  vr^^utii 

would  seriously  affect  the  administration  of  justice.  Wales 

[He  referred  to  sees.  406  and  409  of  the  Crimea  Act  1900 ;  sec.  Jacksox. 
36  and  schedule  2  (Fi)  of  the  Justices  Act,  1902 ;  Reg,  v.  Hevdy 
(1) ;  Reg.  v.  Bates  (2).] 

[Griffith  C.J.  referred  to  Reg,  v.  Coote  (3).] 

Special  leave  was  g^^anted. 

On  10th  April,  1906, 

EUtckety  for  the  respondent,  moved  to  rescind  the  special  leave. 
There  is  no  case  in  which  the  Crown  has  been  allowed  to  appeal 
in  a  criminal  case,  after  the  prisoner  has  been  discharged  by  a  com- 
petent Court.  It  was  decided  in  Reg.  v.  O'Keefe  (4),  that  when  a 
conviction  had  been  quashed  under  sec  470  of  the  Grimes  Act,  on 
the  ground  of  misreception  of  evidence,  there  could  be  no  further 
trial  of  the  accused. 

[Griffith  C.J. — That  was  on  the  principle  that  once  a  person 
has  been  in  peril  on  a  charge  he  must  not  again  be  placed  in  peril 
on  the  same  charge.] 

Reg.  v  Coote  (3)  is  distinguishable.  In  that  case  the  prisoner 
was  still  before  the  Court  and  the  proceedings  were  pending,  his 
sentence  being  postponed  until  the  appeal  should  be  finally  dis- 
posed of.  But  if  the  appeal  is  allowed  there  is  no  power  in  the 
Court  to  order  the  re-arrest  of  the  prisoner.  The  Supreme  Court 
could  not  make  such  an  order. 

[Griffith  C.J. — We  have  power  to  make  such  order  as  the 
Supreme  Court  should  have  made  in  the  first  instance.] 

Yes,  but  it  could  not  be  carried  into  eflTect,  now  that  the 
prisoner  has  been  set  free.  The  question  is  therefore  purely 
academic.  The  proceedings  have  been  absolutely  set  aside  :  see 
see.  470  of  the  Crimes  Act,  If  the  Supreme  Court  had  made  an 
order  which  was  not  merely  wrong  but  without  jurisdiction,  the 

(1)  4  Cox  G.C.,  243.  (3)  L.R.  4  P.C,  599. 

(2)  2  F.  &  F-,  .^17.  (4)  15  N.S.  W.L.R.,  1. 

TOL.  m.  51 
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H.  C.  OF  A.  position  might  have  been  different,  for  then  the  prisoner  wooU 
^^^'       never  have  been  lawfully  at  large.    ( He  referred  to  Reg.  v.  FumA 
attoesey-  (1)>  a^d  ^^-  V.  Bertrand  (2),] 

New  siuTH       [O'CoNNOR  J.— But  if  this  Court  allows  the  appeal,  the  order 
Wales     of  the  Supreme  Court  is  set  aside,  and  the  position  is  as  if  tfaae ' 
Jackson,     never  had  been  such  an  order,  although  when  made  it  was  vafid.] 

The  prisoner  is  in  the  same  position  as  if  she  had  been  paidmei 

[Griffith  C. J.  referred  to  United  States  of  ATrverica  v.  Gaywr 
(3),  and  Judiciary  Act  1903,  sees.  35,  39.] 

Pollock,  for  the  appellant.  There  is  no  authority  for  the  con- 
tention that  the  fact  of  the  prisoner  having  been  set  free  is  any 
obstacle  to  her  being  re-arrested  when  the  order  discharging  her 
from  custody  is  set  aside.  The  only  possible  objection  is  the  novdtf 
of  the  proceeding.  If  this  Court  by  its  order  discharges  the  order 
of  the  Supreme  Court,  it  in  effect  orders  the  sentence  to  beca 
out,  and  affords  an  answer  to  any  habeas  corpus  application  tint 
may  be  made  in  favour  of  the  prisoner  if  she  is  re-airestoi 
Moreover,  the  order  of  the  Supreme  Court  was  made  without- 
jurisdiction.  The  ground  on  which  the  conviction  was  qoasbod, 
was  not  one  of  the  points  reserved.  The  power  of  the  Supreme 
Court  depends  on  Statute  and  is  confined  to  the  points  reserved. 

[Griffith  C.J. — The  order  may  have  been  erroneous,  but  it 
was  clearly  one  of  a  kind  that  the  Court  had  power  to  make.  I 
do  not  see  that  the  question  of  jurisdiction  arises.] 

The  Privy  Council  granted  special  leave  to  appeal  in  & 
similar  to  the  present :  Re  Mount  and  Morris  (4).  A  convictioa 
had  been  quashed  by  the  Supreme  Court  of  Victoria  and  the 
prisoner  discharged  after  having  been  sentenced  The  Crovra  hai  j 
at  least  the  same  right  of  appeal  to  the  Privy  Council  in  crimiiiil ' 
cases  as  the  subject,  but  the  contention  of  the  respondent  wooU 
practically  be  a  bar  to  its  obtaining  leave  to  appeal  in  snch  caees 
at  all. 

Another  result  would  be  that  once  a  prisoner  is  discharged  from 
gaol,  even  if  it  is  by  a  mistake  on  the  part  of  the  authorities  bt 
could  not  be  re-arrested.     The  Privy  Council  evidently  thoagfct 

(1)  1  S.C.R.  (N.S.  W.),  27.  (3)  (19a5)  A.C..  128. 

(2)  L.R.  1  P.C,  620.  (4)  6  A.J.R.,  58. 
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that  there  was  no  difficulty  in  ordering  that  the  sentence  should   H.  C.  of  a. 

be  carried  out  after  the  Supreme  Court  had  held  the  sentence  to 

be  bad.     [He  referred  also  to  Reg.  v.  Bertrand  (1).]  Attorney- 

General  OF 
New  South 
Blacket  in  reply.  Walks 


V, 

Jackson. 


Griffith  C. J.  This  is  an  appeal  by  special  leave  from  an  order 
of  the  Supreme  Court  of  New  South  Wales  quashing  a  conviction, 
the  result  being  that  the  prisoner  has  been  discharged  from  custody 
under  the  sentence  which  she  was  serving.  It  is  contended  that 
under  these  circumstances  an  appeal  does  not  lie,  because,  the 
prisoner  being  at  present  lawfully  at  large,  there  can  be  no  means 
of  again  subjecting  her  to  custody.  As  to  that  it  is  sufficient  to 
say  that  the  question  may  be  determined  when  it  arises.  The 
question  now  is  whether  we  are  precluded  by  that  difficulty  from 
hearing  the  appeal.  I  for  my  part  should  not  like  to  give  my 
support  to  such  a  contention.  In  Reg,  v.  Bertromd  (2)  the  Supreme 
Court  of  New  South  Wales  had  granted  a  venire  de  novo,  on  the 
application  of  the  prisoner  who  had  been  convicted,  and  it  was 
objected  that  an  appeal  from  that  decision  ought  not  to  be  enter- 
tained by  the  Privy  Council.  On  that  point  their  Lordships  of 
the  Privy  Council  said : — "  Upon  principle,  and  reference  to  the 
decisions  of  this  Committee,  it  seems  undeniable  that  in  all  cases, 
criminal  as  well  as  civil,  arising  in  places  from  which  an  appeal 
would  lie,  and  where,  either  by  the  terms  of  a  Charter  or  Statute, 
the  authority  has  not  been  parted  with,  it  is  the  inherent  preroga- 
tive right,  and,  on  all  proper  occasions,  the  duty  of  the  Queen 
in  Council  to  exercise  an  appellate  jurisdiction,  with  a  view  not 
only  to  ensure,  as  far  as  may  be,  the  due  administration  of  justice 
in  the  individual  case,  but  also  to  preserve  the  due  course  of 
procedure  generally.  The  interest  of  the  Crown,  duly  considered, 
is  at  least  as  great  in  these  respects  in  criminal  as  in  civil  cases ; 
but  the  exercise  of  this  prerogative  is  to  be  regulated  by  a 
consideration  of  circumstances  and  consequences ;  and  interference 
by  Her  Majesty  in  Council  in  criminal  cases  is  likely  in  so  many 
instances  to  lead  to  mischief  and  inconvenience,  that  in  them  the 
Crown  will  be  very  slow  to  entertain  an  appeal  by  its  officers  on 

(1)  L.R.  1  P.C,  620.  (2)  L.R.  1  P.C,  520,  at  p.  629. 
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H.  C.  OF  A.  behalf  of  itself  or  by  individuals.     The  instances  of  such  appesk 

190A  '  •  • 

being  entertained  are  therefore  very  rare."    Now,  that  lays  down 

Attorney-    the  principle  acted  upon  by  the  Privy  Council.     The  appellftte 

New' South  jurisdiction  of  this  Court  is  given  by  the  Constitution,  and  th» 

Walks      ease  clearly  falls  within  the  words  of  sec.  73.     That  section  gives 

Jackson,     the  Court  jurisdiction  to  entertain  appeals  from  all  judgments. 

oriffitlTc  J     ^^crees,  orders,  and  sentences  of  the  Supreme  Courts  of  any  States. 

with  such  exceptions  and  subject  to  such  regulations  as  Parliuneot 

may  prescribe.     Parliament  has  imposed  no  limitation  upon  the 

right  of  appeal  in  criminal  cases,  and  the  only  condition  imposed 

is  that  special  leave  to  appeal  must  first  be  obtained     As  to  the 

objection  that  the  prisoner  has  been  discharged  from  costody, 

that  is   a  circumstance   which  must  of  necessity   exist  in  the  , 

majority  of  cases  of  this  kind.      I   know  of   only  one  case  ii 

which  the  objection  is  reported  to  have  been  taken  before  the 

Privy  Council,    United  States  of  America   v.   Gaynor  (!).«» 

appeal  from  an  order  of  a  Judge  in  Canada,  discharging  from 

custody  certain  persons  who  had  been  brought  up  on  a  writ  of 

habeas  corpus  under  an   extradition   treaty   with   the  United 

States.     The  first  point  taken  by  Mr.  Asquith  for  the  respondents 

was  that  the  appeal  was  only  of  academic  interest,  since,  the 

respondents  having  been  in  full  possession  of  their  liberty,  no 

practical  effect  could   be  given   to  a  judgment  reversing  that 

appealed  from.      I  may  remark  that  habeas  coitus  in  criminal 

cases   is   regarded  as  a  matter   of   criminal   law.      The  Privj* 

Council  paid  no  attention  to  the  argument,  but  entertained  the 

appeal  and  reversed  the  decision  appealed  from.     It  appears  al» 

in  the  case  of  Reg.  v.  Mount  and  Morris  (2),  that  the  Privr 

Council  entertained  an  appeal  from  an  order  of  the  Supreme 

Court  of  Victoria   discharging   the   prisoners   who  were  nnder 

sentence  for  manslaughter,  and  allowed  the  appeal.     In  that  case? 

as  appears  in  the  report,  special  leave  to  appeal  was  granted, 

though  the  prisoners  were  at  large.     There  is,  therefore,  notiiing 

in  that  objection. 

No  objection  was  taken  by  Mr.  Blacket  on  general  grounds 
that  this  was  not  a  case  involving  questions  which  affect  tiie  dne 
course  of  procedure  in  criminal  cases  generally. 

(1)  (1905)  A.C.,  128.  (2)  L.R.  6  P.C.,  283. 


I 


3  C.L.R.]  OF  AUSTRALIA.  737 

I  am  therefore  of  opinion  that  the  motion  to  rescind  special    W-  C-  o'  '^• 

.  1906 

leave  fails,  and  should  be  dismissed.  v—v-^ 

Attorn  KY- 

Barton  and  O'Connor  J  J.  concurred.  <;enkral  of 

New  South 
Walks 

ArcTiment  on  the  appeal  was  then  proceeded  with.  ,    *^- 

°  x^jT  JT  Jackson. 

Pollock,  for  the  appellant.  Sec.  406  of  the  Crimea  Act  applies 
only  to  depositions  of  a  dying  witness,  and  prescribes  certain 
conditions  to  be  observed  in  such  case&  The  deposition  in  this 
case  was  not  taken  under  that  section.  It  was  taken  in  the 
ordinary  form  prescribed  by  the  JvMices  Act  1902,  and  was, 
tendered  at  the  trial  under  sec.  409  of  the  Crimea  Act,  which 
provides  for  the  using  of  depositions  so  taken  on  the  trial  of  an 
accused  person,  provided  it  is  proved  that  certain  formalities 
have  been  complied  with.  It  was  proved  at  the  trial  that  every- 
thing that  was  required  by  that  section  had  been  done,  and  the 
deposition  was  in  the  proper  form.  The  fact  that  the  circum- 
stances under  which  it  was  taken  were  such  as  would  have 
justified  the  magistrate  in  taking  a  deposition  under  sec.  406  is 
immaterial.  The  deposition  was  therefore  properly  admitted. 
The  only  objection  raised  at  the  trial  was  that  owing  to  the 
illness  of  the  witness  the  prisoner  had  really  not  had  a  proper 
opportunity  for  cross-examination ;  the  only  points  reserved  by 
the  Judge,  and  the  only  points  which  he  intended  to  submit  to 
the  Supreme  Court,  were  whether  the  deposition  w€ts  not  admis- 
sible under  sec.  406  owing  to  its  not  being  in  the  prescribed  form 
and  whether  it  was  not  admissible  under  sec.  409  because  there 
had  not  been  a  full  opportunity  for  cross-examination  by  the 
accused.  The  Court  had  no  power  to  consider  the  point  upon 
which  they  ultimately  decided. 

[Griffith  C.J. — We  granted  leave  to  appeal  on  the  question 
whether  the  deposition  was  or  was  not  rendered  inadmissible  by 
reason  of  its  having  been  shown  by  extrinsic  evidence  that  it  did 
not  contain  the  whole  of  the  evidence  given  by  the  witness  at  the 
examination.  We  think  we  ought  not  to  hear  you  on  the  point 
that  the  Court  had  no  power  to  consider  the  ground  upon  which 
they  decided,  because  we  would  not  have  granted  special  leave  to 
appeal  if  it  had  been  asked  for  on  that  ground.] 
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H.  C.  OF  A.       As  regards  the  main  point,  evidence  was  given  at  the  trial  u 

1906  •  •  • 

^ J       to  the  circumstances  under  which  tlie  deposition  was  taken,  and 

Attobsky.  the  question  whether  on  that  evidence  the  statutory  condition} 
NE\lf  South  ^^^  ^^^  fulfilled  to  render  the  deposition  admissible  was  aa 
Wales  issue  for  the  Judge  alone,  and  his  decision  is  conclusive  of  the 
Jackson,  matter  unless  it  is  wholly  unsupported  by  the  evidence  The 
evidence  in  this  case  amply  justified  him  in  admitting  the 
deposition.  The  accused  was  present  and  could  have  cto» 
examined  the  witness  if  she  plecused.  The  illness  of  the  witness 
is  a  usual  feature  in  such  examinations.  The  omission  of  the 
words  "  I  cannot  recollect "  was  no  objection  to  the  admissibilitf 
of  the  depositions.  It  would  be  quite  impracticable  to  put  doira 
every  word  that  was  said ;  it  must  therefore  be  left  to  the  dis^ 
cretion  of  the  justice  who  takes  the  deposition  to  decide  what 
should  be  recorded  and  what  omitted.  If  matters  which  sub- 
sequently turn  out  to  be  material  are  omitted,  that  can  be  shown 
at  the  trial,  and  the  jury  may  take  it  into  consideration  in 
estimating  the  value  of  the  deposition  as  evidence.  In  the 
present  case  the  jury  had  the  whole  matter  in  evidence  before 
them.  The  omission  of  words  does  not  affect  the  admissilnlity 
of  the  deposition  if  it  is  taken  in  accordance  with  the  provisioDS 
of  sec.  409.  [He  referred  to  Reg.  v.  Hendy  (1) ;  Reg.  v.  Ai/^*(2); 
Reg.  V.  Muldoon  (3) ;  Reg.  v.  Mitchell  (4) ;  Exparte  Monwn  (5).] 

Blacket,  for  the  respondent.  The  deposition  was  not  admissible 
under  sea  409.  It  was  not  taken  at  a  preliminary  or  other 
investigation  within  the  meaning  of  that  section,  and  was  not 
taken  as  a  deposition  under  the  Jvsticea  Act.  The  justice  was 
not  a  stipendiary  magistrate,  and  the  examination  was  not 
conducted  in  a  Court  in  any  sense  of  the  word.  He  went  to  the 
hospital  to  take  dying  depositions  under  sec.  406,  and  should  have 
complied  with  the  requirements  of  that  section.  The  legidatme 
has  thought  fit  to  make  strict  provision  for  the  observance  of 
certain  formalities  in  such  cases,  and  as  the  circumstances  were 
such  as  the  legislature  contemplated  in  that  section,  the  appro- 
priate course  should  have  been  adopted.     Having  failed  in  that 

(1)  4  Cox  C.C.  243.  (4)  17  Cox  C.C,  «». 

(2)  2  F.  &  F.,  317.  (5)  5  S.C.R.  (N.S.W.).  256. 

(3)  1  Legge  (N.S.W.),  657. 
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jastice  was  not  entitled  to  treat  the  case  as  one  within  sec.  ^-  ^'  ^^  ^• 

1906 

*.    There  was  no  remand  of  the  accused  after  the  examination, 

[  the  subsequent  hearing  at  which  the  accused  was  committed   attornky- 

J  an  afterthought  to  make  the  proceedings  appear  regular,  but  nb\v  SorTu 

t  cannot  validate  them  if  they  were  in  themselves  invalid.     In      Wales 

roceeding  in  Court  in  the  ordinary  manner  as  contemplated  by     Jaokson. 

I  Justices  Act  there  would  be  a  full  opportunity  of  cross-exam- 

ag  a  witness  in  ordinary  health.     Sec.  4p09  was  never  intended 

ipply  to  cases  like  the  present,  which  are  specially  provided  for 

sec.  406.      It  cannot  be  said  that  in  the  circumstances  of  this 

e  the  accused  had  a  proper  opportunity  for  cross-examination 

;hin  the  meaning  of  sec.  409.    The  witness  was  not  fit  to  be 

leaed  with  questions.     [He  referred  to  Reg.  v.  Peacock  (1). 

ks  to  the  ground  relied  upon  by  the  Supreme  Court.  There  is 
necessity  for  counsel  to  ask  the  Judge  at  the  trial  to  reserve 
)oint.  He  may  reserve  it  of  his  own  motion.  In  this  case  the 
estion  submitted  was  whether  the  deposition  was  rightly 
mitted  under  the  circumstances.  The  Court  was  entitled  to 
asider  any  groimd  that  appeared  upon  the  case  stated  affecting 
» admissibility  of  the  deposition.  The  omission  of  these  words 
im  the  deposition  was  a  radical  defect.  There  is  a  great  differ- 
oe  between  hearing  the  woi-ds  in  their  proper  place  in  the 
tness's  statement  and  hearing  them  from  the  mouth  of  another 
tness  without  reference  to  the  order  in  which  they  were  used, 
ley  might  have  come  in  at  the  most  important  point,  and  have 
iakened  the  whole  effect  of  the  statement.  It  should  be 
Bumed  in  favour  of  the  accused  that  the  words  omitted  were 
iportant  in  their  relation  to  the  rest  of  the  statement.  When 
ere  is  such  a  substantial  difference  between  the  words  actually 
led  and  those  recorded,  the  deposition  is  in  effect  not  that  of  the 
itne88  at  all,  and  is  not  a  compliance  with  the  directions  in 
ic.36  of  the  Justices  Act,  that  the  evidence  shall  be  taken  down 
I  writing.  [He  referred  to  Reg.  v.  Muldoon  (2).] 

[O'Connor  J.  referred  to  Phipson  on  Evidence,  p.  430,  and 
!ftc  V.  Katz  (3).] 

(1)  12  Cox  C.C,  21.  (2)  1  Ugge  (N.S.W.),  657. 

(3)  64  J. P.,  825. 
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H.  C.  QF  A,       Pollock,  in  reply.   Though  the  deposition  could  have  been  taken 

under  sec.   406,  and  may  have  been  intended  to  have  been  so 

Attobxst-   taken,  the  failure  to  comply  with  the  requirements  of  that  secuon 

Njw  South  does  not  affect  its  admissibiUty  under  sec.  4^9:  .Bea  v.  jyoMoti«^(l^ 

Waues      a  deposition  may  satisfy  all  the  requirements  of  the  Judice$Ad 

Jackson,     and  sec.  409  of  the  Crimes  ^o^,  though  it  is  not  taken  in  a  formii 

"^^       proceeding  in  a  Court,  or  even  before  the  justice  who  ultimaldf 

commits  the  accused :  Reg,  v.  De  Vidil  (2).     A  justice  may  hold 

an  inquiry  in  any  place  he  pleases. 

Cur.  adv,  wit 

April  i2tiu  Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the 
Supreme  Court  of  New  South  Wales  quashing  a  conviction  for 
manslaughter,  upon  a  case  reserved  by  the  Judge  before  wfaoo 
the  conviction  was  ha>d.  The  ground  for  quashing  the  con- 
viction was  that  the  deposition  taken  from  a  deceased  penoo 
was  wrongly  a>dmitted  in  evidence.  The  case  states  that  after 
the  prisoner's  arrest  she  was  formally  charged  at  the  Randvid 
Police  Station  with  an  offence  which  at  that  time  had  not  resulted 
in  the  death  of  the  person  for  whose  manslaughter  she  was  snb- 
sequently  convicted ;  that  she  was  afterwards  taken  to  the  Co«t 
Hospital,  where  her  alleged  victim  was  lying ;  that  she  w« 
then  again  formally  charged  by  Mr.  Murphy,  the  Chambff 
Magistrate  from  the  Water  Police'  Court,  who  was  also  a  Jiistke 
of  the  Peace ;  and  that  in  the  prisoner's  presence  the  witu^, 
whose  depositions  are  in  question,  was  sworn  and  examined  by 
Mr.  Murphy,  her  evidence  was  taken  down,  read  over  to  bar, 
signed  by  her,  and  countersigned  by  Mr.  Murphy,  and  that  tie 
prisoner  had  a  full  opportunity  of  cross-examining  the  witBeas, 
and  exercised  that  right  by  asking  her  some  questions.  In  the 
evidence  given  before  the  learned  Judge  at  the  trial  in  order  to 
show  that  the  deposition  was  admissible  under  the  Statute,  the 
medical  practitioner  who  was  present  at  the  time,  after  saying 
that  the  witness  was  perfectly  sane  and  sensible  when  she  g»ve 
her  evidence,  added  that  he  had  suggested  some  questions  to  the 
Magistrate,  and  that  the  prisoner  complained,  and  said  it  wis 
not  justice  to  her  or  words  to  that  effect,  and  also  stated  that 

(1)  65  J.P.,  712.  (2)  9  Cox  C.C.,  4. 
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the  witness  said  on  one  or  two  occasions,  in  answer  to  questions,   H.  C.  of  A. 
that  she  could  not  recollect.      The  advocate  for  the  prisoner  at 
the  trial  asked  the  Judge  to  reserve  two  points  of  law  for  the    attorney- 
consideration   of  the   Supreme   Court.     The  first  was  that  the  ^bw^South 
sworn  statement  of  Sidney  Gertrude  Hanlon,  the  witness,  was      Wales 
wrongly  admitted,  as  sec.  409   of  the  Crijoes  Act   1900,  under     Jackson. 
which  the  deposition  was  tendered,  did  not  apply  where  a  sworn     o^jj^^.j 
statemient  was  taken  from  a  person  dangerously  ill;  that  the 
proper  procedure  in  such  a  case  is  provided  by  sec.  406  of  the 
Crimes  Act  1900;  and  that  the  statement  was  not  admissible 
under  sec.  406  inasmuch  €ts  it  was  not  in  the  prescribed  form,  and 
the  conditions  precedent  required  by  that  section  had  not  been 
eomplied  with.      The  second  ground  was  that  the  statement  was 
wrongly  admitted  as  a  deposition  under  sec.  409  of  the  Crimes 
Act  1900,  as  it  was  not  a  deposition  taken  at  a  preliminary  or  other 
investigation  into  any  charge  against  the  accused,  and  the  accused 
had  not  by  herself  or  her  counsel  or  attorney  a  full  opportunity 
to  cross-examine  the  witness.     The  learned  Judge,  after  setting 
out  the  evidence,  including  the  passage  to  which  I  have  referred, 
said,  at  the  the  end  of  the  case  :  "  Although  I  have  set  out  verbatim 
the  points  submitted  to  me,  the  question  reserved  for  the  con- 
sideration of  the  Court  is :  Was  I  right  in  admitting  the  deposition 
of  Sidney  Gertrude  Hanlon  under  the  circumstances  stated?" 

Before  the  Supreme  Court  it  was  objected  for  the  Crown  that 
the  only  points  reserved  for  the  consideration  of  the  Court  were 
those  expressly  taken  by  the  advocate  for  the  prisoner,  but  the 
Court  were  of  opinion  that  it  was  open  to  them  to  consider 
whether,  under  all  the  circumstances  appearing  in  the  depositions 
and  the  case,  the  Judge  was  right  in  admitting  the  deposition  in 
question.  They  were  of  opinion  that  the  deposition  was  wrongly 
admitted  on  the  ground  that  the  medical  gentleman  had  said  that 
the  witness  had  stated  on  one  or  two  occasions  that  she  could  not 
recollect  something.  They  were  of  opinion  that,  if  she  said  any- 
thing to  that  effect,  it  ought  to  have  been  recorded,  and  that  the 
deposition  was  therefore  inadmissible.  That  involves  a  very 
important  question  in  the  administration  of  criminal  justice,  and 
on  that  ground  we  granted  special  leave  to  appeal. 

The  learned  Judges  did  not  deal  with  any  of  the  other  points 
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raised  by  the  prisoner's  advocate,  but  before  us  Mr.  Blacket  ruwd 
one  or  two  others  which,  he  contended,  appeared  on  the  face  of' 
the  proceedings,  as  to  which  it  is  not  necessary  for  me  to  »7 
very  much.  I  will  read  the  langua^  of  sec  409  of  the  Oina 
Act  1900,  under  which  the  question  arises.  That  section  fffonda:' 
[His  Honor  read  the  section  and  continued  :]  In  the  presmt  as» 
the  offence  with  which  the  prisoner  was  charged  was  an  act  whick  ■ 
afterwards  resulted  in  the  death  of  the  witness.  Now,  the  fint 
objection  to  which  I  will  refer,  and  which  is  stated  by  the  leaned 
Judge  in  the  special  case  as  one  of  the  points  taken  at  the  tral 
is  that  the  prisoner  had  not  had  a  full  opportunity  of  ooe- 
examining  the  witness.  It  is  a  settled  role  that,  whoi  tbc 
admissibility  of  a  deposition  is  in  question,  sU  relevant  qu»- 
tions  of  fact  must  be  determined  by  the  presiding  Judge,  tnd, 
although  probably  his  decision  on  the  point  is  subject  to  apped. 
and  would  be  set  aside  if  it  were  manifestly  not  warranted  hj 
the  evidence,  yet,  unless  it  appears  that  that  is  the  caae,  hi> 
decision  is  final  In  the  special  case  he  has  stated  that  tbt 
prisoner  had  a  full  opportunity  o£  cross-examination  and  atr- 
ciaed  it.  The  fact  that  the  witness  was  dangerously  ill,  and  dat 
the  prisoner,  whether  from  a  kindly  disposition  or  some  otha- 
motive,  did  not  ask  her  some  material  questions,  cannot  tSeii 
that  finding  of  fact.  There  is  notliing  in  the  case  to  show  ilut 
the  Judge  was  manifestly  wrong  in  so  deciding.  Then  itw» 
said  that  this  was  not  in  substance  a  preliminary  investigatitBi- 
I  confess  I  do  not  quite  know  upon  what  ground  that  objeetkn 
is  sought  to  be  put  The  accused  was  charged  at  the  ?dxe 
Court,  and  then  she  was  brought  up  to  the  room  in  which 
the  witness  was  lying  ill — an  ordinary  incident  in  the  adminis- 
tration of  criminal  justice — and  before  the  deposition  was  takffi- 
the  magistrate,  according  to  the  evidence  which  he  gave  od  the 
question  of  the  admissibility  of  the  deposition,  said  "  the  prisoocr 
was  present  and  was  charged  by  me  and  I  read  over  the  charge 
to  her.  I  read  it  from  the  caption  of  the  depositioa"  '^ 
proceedings  were  perfectly  regular.  The  prisoner  was  present 
The  charge  was  read  over  to  her,  and  she  was  informed  that  the 
witness  was  about  to  give  evidence.  There  is  nothing  therefcw 
in  that  point. 
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I  will  now  deal  with  the  objection  which  appeared  to  the  H-  C.  of  a. 
Supreme  Court  to  be  fatal,  namely,  that  the  deposition  was 
inadmissible  because  the  witness  said  something  which  was  not  attorjjky- 
recorded  in  the  deposition.  It  is  manifest  that  this  raises  a  very  nka\''socth 
important  question,  because,  if  the  admissibility  of  a  deposition  in  Walks 
a  preliminary  investigation  of  a  charge  for  an  offence  depends  upon  Jackson. 
the  exact  accuracy  of  the  person  engaged  in  recording  the  deposi-  Griffith  c.j. 
tion,  in  every  case  someone  who  was  present  at  the  time  might  be 
called  to  swear  that  something  which  was  said  by  the  witness 
which  he  considers  material  had  been  left  out.  The  statement 
might  be  true  or  false,  but  it  would  have  to  be  investigated  on 
each  occasion.  I  suppose  the  Judge  would  have  to  determine 
whether  anything  was  left  out,  what  was  left  out,  and  how  far  it 
was  material.  That  would  be  a  new  kind  of  investigation  for  the 
purpase  of  determining  the  admissibility  of  a  deposition.  In  my 
opinion,  all  such  questions  are  excluded  by  the  plain  words  of  the 
Statute.  The  legislature  has  thought  fit  to  lay  down  certain  rules 
for  determining  the  admissibility  of  depositions,  and  in  doing  so 
it  must  be  taken  to  have  had  regard  to  the  fact  that  depositions 
are  not  always,  probably  never  are,  absolutely  verbally  correct. 
The  Judge  is  charged  with  the  duty  of  seeing  that  these  rules 
liave  been  regarded,  and  the  legislature  has  prescribed  conditions 
for  ensuring  substantial  accuracy.  Now,  the  conditions  laid  down 
are  contained  in  sec.  36  of  the  Justices  Act,  which  requires  that 
the  deposition  shall  be  read  over  to  the  witness,  and  also  that  it 
shall  be  attested  by  a  Justice  of  the  Peace.  The  Justices  Act  also 
requires  (sec.  36)  depositions  to  be  signed  by  the  witness,  but,  in 
the  opinion  of  a  very  learned  Judge,  Mr.  Justice  Wills,  expressed 
in  the  case  of  Rex  v.  Holloway  (1),  it  is  not  necessary  for  the 
purpose  of  subsequent  admissibility  that  it  should  be  actually 
signed  by  the  deponent. 

The  words  of  sec.  409  of  the  Crimes  Act  1900  were  interpreted 
by  Erie  J.,  then  a  Judge  of  the  Queen's  Bench,  afterwards  for 
many  years  Chief  Justice  of  the  Court  of  Common  Pleas,  in 
1850,  shortly  after  the  corresponding  section  had*  been  passed : 
Reg.  V.  Hendy  (2).  In  that  case  the  deponent  was  examined 
and  cross-examined,  and  the  magistrate  in  whose  presence  the 

(1)  65  J.P.,  712.  (2)  4  Cox  C.G.,  243. 
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H.  C.  OP  A.  deposition   was  taken   down   considered   the   croes-examinfttioil 
immaterial.     The  clerk  who  took  down  the  evidence  said  he  took 

Attorney-    down  everything  that  he  considered  to  be  material     He  did  m 
Nkw  South  ^^^^  down  anything  of  the  cross-examination.     Ei-le  J.  said  (1 
Wales      "  he  was  of  opinion  that  the  requisites  of  the  Statute  had 

Jackson,     complied   with — he   had   no   discretion    but   to   see  that 

orifflthc  J.    preliminary  requisites  had  been  established,  and  that  the  wi 

was  examined  before  the  justices  in  the  presence  of  the  acasd 
party;  that  it  had  been  taken  down  in  writing;  that  the  aorasei 
party  had  an  opportunity  of  cross-examination,  and  that  a&ff 
the  examination  had  been  taken  down  the  matter  was  mi 
over  in  the  presence  of  the  accused,  and  signed  by  the  jus&fc 
All  those  requisites  had  been  established  upon  the  pres^ 
occasion.  The  witness  was  examined  in  the  presence  of 
accused  and  the  legal  adviser  of  the  accused,  and  they  had 
opportunity  to  cross-examine.  The  examination  had  been  wki 
down  and  signed  by  the  justice,  and  it  had  been  proved  that  tW 
witness  was  too  ill  to  attend.  He  did  not  think  it  the  duty  oftW 
justice  to  take  down  every  word,  for  then  it  would  be  neces8inr 
to  conduct  the  case  by  question  and  answer.  The  law,  by  wayrf 
caution,  had  directed  that  the  examination  should  be  read  over  lo 
the  accused,  and  the  magistrate  was  to  certify  that  it  had  beet 
done."  In  my  opinion,  that,  if  I  may  say  so  with  respect  is  » 
correct  statement  of  the  law,  and  lays  down  the  only  condidoiB^ 
to  be  required  by  the  Judge  in  considering  the  question  d] 
admissibility.  In  the  present  case  all  the  oonditious  ^&^ 
complied  with.  The  section  itself  refers  to  the  only  case  in  whiek 
such  a  deposition  shall  not  be  admissible,  that  is,  when  itispw'ed 
that  it  was  not  in  fact  signed  by  the  justice  purporting  to  sign  it 
In  my  opinion,  the  intention  of  the  legislature  was  that  the 
certificate  of  the  justice  that  the  evidence  was  taken  in  acoordanff 
with  the  Statute  should  be  conclusive  evidence  that  the  depoat!(Bi 
was  properly  taken.  Whether  it  is  permissible  in  any  case  to  give 
evidence  that  the  witness  also  said  something  else  it  is  not  neces- 
sary to  decide.  That  was  done  in  the  present  case,  so  that  no 
injustice  was  done.  The  contention  for  the  respondent  amount* 
to  this,  that  the  depositions  must  be  taken  down  by  a  shorthaDd 

(1)  4  Cox  C.C,  243,  at  p.  244. 
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writer  so  expert  as  not  to  omit  anything  at  all  of  what  is  said,  H.  C.  or  A. 

either  in  question  or  answer.     I  do  not  suppose  that  there  exists  ,_*. 

any   such  shorthand  writer  anywhere.      There  is  no   half-way  attornky* 

house  between  that  and  the  proposition  which  Erie  J.  laid  down  ^-g^g^pTH 

in  1850 ;  which  was  substantially  followed  by  Blackburn  J.  in  Walks 

Beg.  V.  De  Vidil  (1),  and  by  Wills  J.  in  K  v.  HMoway  (2).  Jackson. 

In  my  opinion,  therefore,  the  deposition  was  properly  admitted 
by  the  learned  Judge  and  the  conviction  should  have  been  affirmed. 


Urifflth  C.J. 


Barton  J.  I  am  of  the  same  opinion,  and  it  is  almost  unneces- 
sary to  add  anything. 

The  objections,  on  examination,  resolve  themselves  into  one 
resting  upon  sec.  409  of  the  Crimea  Act  1900.  It  seems  to  me 
that  the  position  taken  up  on  behalf  of  the  accused  cannot  be 
maintained  unless  it  is  shown  that  the  document  in  question  is 
not  a  deposition  within  the  meaning  of  sec.  409.  If  it  is  such  a 
deposition,  then,  as  it  purports  to  be  signed  by  the  justice,  as  it 
was  proved  that  the  witness  died,  that  the  evidence  was  taken  in 
the  presence  of  the  accused,  and  that  she  had  a  full  opportunity 
of  cross-examination,  it  follows  that,  having  regard  to  the  first 
three  paragraphs  of  sec.  409,  and  the  third  sub-section,  it  may  be 
read.  Then  was  it  a  deposition  ?  The  contention  that  this 
document,  purporting  to  be  a  deposition  taken  under  the  circum- 
stances sworn  to,  is  not  a  deposition,  rests  on  the  fact  that  the 
witness,  with  reference  to  one  or  two  matters,  we  are  not  told 
what,  said  she  did  not  recollect,  and  it  is  urged  that,  because  the 
document  does  not  record  that  she  failed  to  remember  them,  it  is 
not  a  deposition.  That  contention  presents  insuperable  difficulties 
to  any  person  who  endeavours  to  maintain  it.  The  real  objection 
is  to  the  value  of  the  evidence,  not  to  its  admissibility.  On  its 
appearing  in  evidence  that  the  witness  did  not  recollect  one  or 
two  circumstances,  it  might  be  argued  by  the  counsel  for  the 
accused  that  the  deposition  was  not  worth  the  paper  it  was 
written  on.  It  might  become  necessary  for  the  party  defending 
to  go  to  that  length,  and  it  would  then  be  for  the  jury  to  say 
whether  the  position  was  tenable.  The  document  was  clearly  the 
woman's  deposition,  and  it  was  for  the  jury  to  weigh  the  value 

(1)  9  Cox  C.C,  4.  (2)  65  J.P.,  712. 
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H.  C.  OF  A.  of  this  criticism  upon  it.   An  objection,  founded  upon  this  allied] 

failure  to  record  every  word  that  was  said,   oould  only  be  r 
Attorney,   argument  with  respect  to  the  value,  and  could  in  no  sense  UxA 
New^uth  ^^®  admissibility   of  Mrs.  Hanlon's  evidence.      Otherwise,  if  a 
Wales      single   word   uttered   by   a    witness    were    omitted    from  the 
Jackson,     deposition,  it  could  not  be  used  in  evidence  at  all. 
Barton  J.  ^^^  these  reasons,  and  on  the  high  authority  of  Erie  J.  who  ib 

a  case  in  which  the  whole  cross-examination  had  been  omittei 
nevertheless  decided  that  he  was  bound  to  hold  that  the  require- 
ments of  the  Statute  had  been  substantially  complied  with,  and 
to  allow  the  deposition  to  be  read,  I  am  of  opinion  that  this 
deposition  was  properly  before  the  jury,  and  that  the  oon\-icti(ii 
should  be  affirmed. 

O'Connor  J.     I  am  of  the  same  opinion. 

Although   the  only  point  decided  by  the  learned  Judges  rf 
the   Supreme  Court   was   that   the   document  in  question  was 
inadmissible   on   proof   that  certain    statements   made  by  the 
witness  were  not  taken  down  in  the   deposition,   Mr.  Blacket 
relied  upon  two  other  grounds  in  support  of  his  objectioa    It 
is  not  necessary  for  me  to  go  fully  into  those  tw^o  grounds  as 
they  have  been  already  dealt  with.     I  shall  only  add  this.    Tb^ 
first  ground  was  that  the  fact  of  the  illness  of  the  witness  made 
it  necessary  to  take  proceedings  under  sec.  406  of  the  Crimn 
Act  1900,  and  that,  as  the  proceedings  were  not  properly  taken 
imder   that  section,  the   deposition  was  not  admissible.    The 
answer  to  that  is  that,  if  the  depositions  were  duly  taken  in 
accordance  with  the  provisions  of  sec.  409  of  that  Act,  the  fact 
that  circumstances  existed  which  would  have  justified  their  being 
taken  under  sec.  406  has  no  bearing  on  their  admissibility  as 
depositions  under  sec.  409.     The  case  of  Rex  v.  HoUoway  (1)  is  a 
distinct  authority  for  that  position.    In  that  case  the  witness  wai^ 
ill.     It  had  been  intended  to  take  the  examination,  which  was 
taken  in  the  hospital,  under  sec.  6  of  30  &  31  Vict  c.  35,  which 
corresponds  to  sec.  406  of  the  Grimes  Act  1900,  but  the  formalities 
of  that  section  were  not  complied  with,  as  the  circumstances  under 
which  it  would  have  been  applicable  did  not  exist    But,  neve^ 

(I)  05  J.P.,  712. 


0'Ck>tonor  J. 


SCKR]  OF   AUSTRALIA.  747 

theless  the  deposition   complied  with  the  requirements  of  sec.   W.  0.  of  A. 
17  of  11  &  12  Vict.  c.  42.     It  was  held  that  they  were  admissible.        ^^• 
That  is  a  direct  authority  of  Wills  J.,  that  the  objection  of  Mr.    attorney- 
Blacket   cannot  be   sustained.       The    other    objection   is  that,  xeviTsouth 
in  order  to  make  the  deposition  admissible  under  sec.  409,  it  is       Wales 
necessary  that  there  should  be  a  formal  charge  in  a  proceeding     .Tacilson. 
resulting  in  a  committal  of  the  prisoner.    Now,  that  point  is  sub- 
stantially dealt  with  in  the  case  of  Beg,  v.  De  Vidil  (1).     There 
the  depositions  were  taken   before   a  magistrate   who   had  no 
jurisdiction  to  commit,  and  in  fact  did  not  commit.     They  were 
taken  by  a  county  magistrate  at  Twickenham.     Afterwards  the 
prisoner  was  brought  before  a  magistrate  at  Bow  Street  and 
there  a  committal   took   pla<;e.     It  was  contended  that,  as  the 
depositions  were  not  taken  before  the  magistrate  before  whom 
the  committal  took  place,  they  could  not  be  admitted  under  a 
section  similar  to  this.     BlacJdyum  J.  said  (2) :  "  I  am  of  opinion 
that  it  was  not   intended,   by  the  two  sections  referred  to,  to 
confine  the  admissibility  of  a  deposition  to  the  case  of  a  person 
examined   before   the   magistrate   before   whom   the   charge    is 
made,  and  who  commits  the  prisoner  for  trial.     The  meaning  of 
the  provision  in  the  Act  is  this,  that  when  a  witness  may  be  in 
a  distant  part,  and  too  ill  to  travel,  the  magistrate  or  magistrates 
acting  for  that  locality  may  take  the  examination,  of  course  in 
the  presence  of  the  accused,  and  with  the  formalities  enjoined, 
and  return  it  to  the  proper  quarter." 

So  here,  even  if  it  is  to  be  assumed  that  the  proceedings  of  the 
magistrate  in  committing  afterwards  were,  as  Mr.  Blacket  con- 
tends, unnecessary  and  irregular,  the  proceedings  as  to  the 
taking  of  the  depositions  were  regular  under  sec.  409,  and  the 
depositions  are  admissible. 

The  main  point  upon  which  the  Judges  of  the  Supreme  Court 
decided  turns  upon  the  construction  of  sec.  409.  That  is  the 
section  upon  which  the  whole  question  of  admissibility  depends. 
There  is  no  definition  of  a  deposition  in  the  Crimes  Act  or 
in  the  Justices  Act,  but  it  appears  to  me  that  one  would  be 
helped  very  much  in  the  construction  of  sec.  409  by  bearing  in 
mind  what  a  deposition  is,  and  the  distinction  between  a  deposi- 

(1)  9  Cox  C.C.,  4.  (2)  9  Cox  C.C,  4,  at  p.  5. 
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H.  C.  OP  A.    tion  under  sec.  409  and  a  statement  on  oath  under  sec  406.  A. 
deposition  under  sea  409  is  a  deposition  taken  by  a  magistrate  in 
Attorney    ^^^  ordinary  discharge  qE  his  duty  under  the  Justices  Ad   A 
General  of  magistrate's  duty  in  a  committal  case  is  to  inquire  whetherornot 
Wales      a  prirnd  facie  case  has  been  made  out,  and  he  is  charged  with  die 
Jackson,     duty  of  inquiring  into  all  material  facts  necessary  to  enaUe  him 
o'Connoi  J     ^  come  to  a  conclusion.     It  is  not  necessary  for  the  magistrate  to 
place   upon  the  depositions  matters  irrelevant  to  that  inquiij 
simply  because   a   witness  chooses  to  state  them.     It  mi^  be 
conceded  that  the   taking  of  depositions   is   part  of  the  daily 
routine  of  administering  justice,  and,  if  it  were  admissible  lox  aa 
accused  person  or  his  counsel  to  ask  any  questions  he  chose  and 
obtain  an  answer,  no  matter  how  immaterial,  and  it  were  neces- 
sary  to   write  them  all  down,  proceedings  of  this  kind  wooU 
never  end.     Schedule  (/)  (i),  to  which  my  learned  brotiierMr 
Justice  Barton  referred,  as  laying  down  a   rule   upon  vhich 
depositions  must  be  taken,  must  be  read  in   view  of  the  con- 
siderations I  have  mentioned.     The  form  in  (/)  {%)  contains  tJiis 
direction,  that  the  deposition  is  to  be  taken  down  as  nearly  as 
possible  in  the  words  the  witness  uses.     The  obvious  meaning  ai 
that  is  that  the  words  he  uses  in  answer  to  inquiries  by  the 
magistrate  are  to  be  put  down,  together  with  statements  made 
of  his  own  volition,  if  they  have  some  reference  to  the  matter 
before   the   magistrate.     That  is,  where   there  is   evidence  to 
admit  of  a  committal  of  the  accused.      Sec.  406  has  a  different 
purpose  altogether.      It  refers  to  a  statement  which  may  be 
made  by  a  witness  before  any  charge  has  been  made  against  any 
person,  and  without  any  opportunity  on  the  part  of  the  prisoner 
or  his  advocate  of  testing  the  witness  by  cross-examination.  The 
whole  proceeding  is  founded  upon  the  necessity  of  obtaining  a 
record  of  what  the  person  in  a  dying  condition  may  say  in  the 
event  of  a  charge  being  afterwards  made.     It  may  be  that  no 
charge  will  afterwards  be  made,  but  if  it  is  made,  at  the  time  d 
the  inquiry  no  question  can  be  raised  as  to  whether  the  evideacc 
taken   is  material  or  not,  and  therefore  it  is  that  under  these 
circumstances  there  must  be  great  particularity  in  taking  down 
the  actual  words  used.     The  question  to  be  decided   therrfore 
depends  entirely  upon  the  construction  of  sec.  409.      Beadin; 
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deposition  in  that  section  as  meaning  deposition  taken  in  the  H.  C.  of  A. 
ordinary   course    of    the   magistrate's    conduct    of    business   in 
holding  preliminary  inquiries,  the  fact  that  it  might  afterwards    attorney- 
be  required  to  be  used  in  the  absence  of  the  witness  would  be  ^bw^South 
held  in  view  when  the  deposition  was  being  taken.     In  this  case,       vVales 
as   it  did   become  necessary  to  use  the  deposition,  the  learned     Jackson. 
Judge  who  presided  at  the  trial,  Mr.  Acting  Justice  FitzhAirdinge,    ocoimor  j 
had   placed   upon  him   the   duty  of  ascertaining  whether   the 
preliminaries  required  under  sec.  409  had  been  complied  with. 
Evidence  was  taken  of  the  facts  necessary  to  enable  him  to  come 
to   a  conclusion.      I  think  he  came  to  a  right  conclusion,  and 
could  not  have  come  to  any  other.   Mr.  Blacket  admitted  thftt  the 
Court  should  not  interfere  with  the  discretion  exercised  by  the 
Judge  in  coming  to  a  conclusion,  unless  that  conclusion  was  such 
as  he  could  not  have  reasonably  come  to  on  the  evidence,  or  was 
so  totally  contrary  to  the  evidence  as  to  be  really  a  misuse  of  his 
discretion.      I  do  not  think  there  can  be  any  complaint  of  His 
Honor's  decision  here.       It  was  open  to  him  to  decide  on  the 
facts  before  him,  and  he  decided  it  properly. 

The  objection  really  amounts  to  this,  that  the  Judge  had  no 
power  to  enter  upon  the  inquiry  whether  the  preliminaries  had 
been  complied  with,  that,  as  soon  as  the  words  were  proved  to 
have  been  omitted,  it  was  not  open  to  the  Judge  to  admit  the 
deposition.  That  involves  the  very  broad  proposition  that,  unless 
every  word  said  is  taken  down,  the  deposition  is  not  admissible. 
Mr.  Blacket  of  course  allows  that  the  proposition  in  that  general 
form  is  not  maintainable.  He  sought  to  limit  it  to  the  omission 
of  material  words.  But  who  is  the  judge  of  their  materiality  ? 
The  proceeding  is  one  to  decide  whether  or  not  the  accused 
person  ought  to  be  committed.  The  proper  person  to  decide  on 
the  materiality  of  the  evidence  is  the  magistrate.  Who  else  is 
to  decide  it?  Are  the  jury  afterwards  to  decide  it,  or  is  the 
Judge  ?  If  upon  such  evidence  being  given  the  deposition 
becomes  inadmissible,  it  seems  to  me  that  it  would  be  at  the 
option  of  any  person,  who  happened  to  be  in  Court  when  a 
deposition  of  this  kind  was  taken,  to  neutralize  the  operation  of 

sec.  409  by  giving  evidence  that  some  answer  or  question,  not 
VOL.  III.  52 
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fnaterial,  and,  in  the  opinion  of  ih* 
had  not  been  taken  down. 
l)een  said  as  to  the  authority  of  the  e«e 
aer  the  Chief  Justice  in  which  Etifi. 
)mt.  But,  apart  altogeUier  from  lhM,it 
luestion  as  to  the  compliance  with  set 
jon  to  be  decided,  and  being  propdy 
t  the  trial,  the  deposition  was  ri^tly 
>ion  o»ight  to  have  been  affirmed 

)eal  allowed.    Jv/lgment  Tevtraed.  Cm- 
viction  affirmed. 

t,  The  Crovm  SotidUir  for  Netr  Son* 
nt,  5.  M.  Stephens. 
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.S.W.){yo.  73  0/1902),  «c.  *l,rvitl'-y 
ufU—  Hinimum  quanlitj/  of  air    to   it  '_ 

•yrk—Jnterval  btlwtm  leorkivg  lumn "  6«*  ■* 

11  the  mi'n*" — Conalruetion. 
DOBtBined  the  workii.g-pl»c«  o(  Uk  *•« 
Ugtdatum  levels,  sUble.,  "«i„«"'^?„J 
mine,  md  the  invellmg  "»  "^ 
from  those  working  pl»c«  "" '^ 
fil  aCkte  for  working  «m  I" 
therein.     Th«  veiitiUuon  •» 


antiUcion 


tbUl  ue  mo  Bappi}  ui  -.  '"  i-" 
not  less  th«a  oneliundTea  en"'  '*" ' 
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By  genenl  rule  1  of  sec.  47  of  the  CocU  Mines  BegiiicUion  Act  1902,  an  H.  C.  of  A. 

adequate  amount  of  ventilation  muat  be  constantly  produced  in  every  mine  1906. 

■o  that  the  working  places  and  travelling  roads  of  the  mine  shall  be  in  a  fit  '^^'^ 

state  for  working  and  passing  therein  ;  and  the  amount  of  ventilation  so  pro-  Brooohall 

duced  is  to  be  not  less  than  one  hundred  cubic  feet  of  pure  air  per  minute  for  WATsoy 

each  man,  boy,  and  horse  employed  in  the  mine,  which  must  sweep  along  the  

airways  and  be  forced  into  each  and  every  working  place  where  man,  boy, 
or  horse  is  engaged  or  passing. 

The  manager  of  a  mine,  which  was  adequately  ventilated  during  working 
hoars  by  artificial  means,  stopped  the  ventilating  machinery  at  a  time  when  all 
the  men  and  boys  who  had  been  at  work  in  the  mine  had  left  the  mine  for  the 
day  and  only  a  few  horses  remained.  He  was  charged  with  having  committed 
a  breach  of  rule  1.  It  appeared  from  the  evidence  that  the  natural  ventila- 
tion, which  went  on  unchecked  in  the  intervals  between  working  hours,  kept 
the  air  in  the  mine  pure  and  free  from  noxious  gases,  and  fit  for  working,  and 
was  more  than  sufficient,  according  to  the  standard  prescribed  by  the  rule, 
for  the  number  of  horses  remaining  in  the  mine,  though  it  fell  below  the 
quantity  which  by  that  standard  would  have  been  necessary  for  the  number 
of  men,  boys,  and  horses  who  had  been  employed  during  the  working  hours  of 
that  day,  and  would  probably  return  to  the  mine  when  work  was  resumed. 

Held,  that  there  bad  been  no  breach  of  the  rule. 

The  minimum  of  ventilation  required  to  be  *'  constantly  '*  produced  is  not 
one  hundred  cubic  teet  of  pure  air  per  minute  for  each  man,  boy,  and  horse 
ordinarily  employed  in  the  mine,  but  so  much  per  minute  for  each  man,'  boy, 
and  horse  actually  at  work  in  the  mine  at  the  time,  or  for  the  time  being. 

Decision  of  the  Supreme  Court,  Watson  v.  BroughcUlf  (1905)  5  S.R. 
(N.S.W.),  550,  reversed. 

PPEAL  from  a  decision  of  the  Supreme  Court  of  New  South 
^ales  on  a  special  case  stated  under  the  Justices  Act  1902. 
The  appellant,  the  manager  of  the  Vale  of  Clwydd  Colliery, 
as  proceeded  against  by  an  inspector  of  coal  mines  f  oi*  a  breach 
t  general  rule  1,  sec.  47,  of  the  Goal  Mines  Regulation  Act 
902,  for  failing  to  comply  with  that  rule  in  that,  by  reason  of 
le  ventilating  fan  in  the  mine  not  being  kept  running  an 
deqnate  amount  of  ventilation  was  not  constantly  produced  in 
lie  mine  as  required  by  the  rule.  The  mine  was  ventilated 
uring  working  hours  partly  by  a  ventilating  fan  and  partly  by 

ibnle  for  each  man,  boy,  and  horse  as  far  as  the  face  of  and  into  each  and 

Bployed  in   the  mine,   which  air  in  every  working-place  where  man,  boy, 

bat  proportion,  but  with  as  much  more  or  horse  is  engaged  or  passing,  main 

I  the   inapector    shall  direct,    shall  return  airways  only  excepted." 
Veep  along  the  airways  and  be  forced 
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H.  C.  OF  A.    natural  means.     On  a  certain  Friday  in  February  1905,  at 

hour  when  the  men  and  boys  had  left  the  mine  for  the  day,  ana 

Broughall  o^ly  ^  ^^w  horses  remained  there,  the  ventilating  fan  -wras  stopped 

^  ^\  ^.      and  the  mine  was  left  with  the  natural  ventilation  only,  whidi] 

admittedly,  would  not  have  been  sufficient  if  the  men  and  bojFt 

employed  during  the  earlier  part  of  the  day  had  been  still  si 
work  in  the  mine.     The  men  did  not  work  on  the  Saturdav  oi 
the  Sunday,  and  it  was  the  practice  to  start  the  fan  workim 
each  day  an  hour  before  they  returned  to   work.     The  magb-j 
trate  found  that  the  ventilation  supplied  at  the  time  in  quesdon 
was   sufficient  for  the  horses  remaining  in  the  mine,  and  tl 
therefore   no   offence   hftd   been   committed,   and  dismissed 
information. 

On  a  special  case  stated  by  the  magistrate,  the  Supreme  C<h 
held  that  the  decision  of  the  magistrate  was  erroneous  in  point 
law,  and  remitted  the  case  to  him  :   Watson  v.  Brx>\iighall  (11 

It  was  from  this  decision  that  the  present  appeal  was  broughtt 
by  special  leave. 

A  full  statement  of  the  findings  of  the  magistrate,  and  tW 
material  portions  of  the  e\'ideHce,  will  be  found  in  the  judgment 

of  GHffi.th  C  J.  ! 

I 

Dr.  Gullen  K.C.,  and  Broom/leldy  for  the  appellant.     The  fintM 
ings  of  the  magistrate  as  to  questions  of  fact  must  be  accepted  m 
correct.     He    found   that   the   ventilation   was   adequate.    Thd 
question  whether  he  construed  the  rule  correctly  turns  mainly j 
on  the  meaning  of  the  word  "constantly."     The  magistrate  rightlfl 
construed   the   rule  as  meaning  that  the  ventilation  was  to  }»\ 
constantly  kept  up,  whether  by  natural  or  artificial  means,  in ' 
proportion  to  the  number  of  men,  boys,  and  horses  actually  en- 
gaged in  the  mine  at  the  time.     If  the  number  is  greater  the 
supply  must  be  greater;  if  less,  less.      Kvowles  v.  Dickensitn  (2), 
which  w^as  relied  upon  in  the  Supreme  Court,  is  not  in  pmnt ; 
The  rule  in  that  case  contained  no  prescribed  basis  of  measure  I 
ment ;  and  the  evidence  showed  that  at  certain  times  when  the  i 
workmen  were  in  the  mine  there  was  not  adequate  ventilation,  j 
It  is  unsafe  to  follow  cases  on  construction  tmless  the  words  are  i 

(1)  (1905)  5  S.R.  (N.S.VV.),  550.  (2)  2  El.  &  E.,  705. 
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clearly  identical  in  meaning,  and  not  merely  similar  in  general  H.  C.  of  A. 
sense :  Aspden  v.  Seddon  (1).     In  the  present  case  the  legislature 
has  specified  what  is  to  be  regarded  as  the  minimum  adequate   Brouohall 
amount,  that  is  100  cubic  feet  per  minute  for  each  man,  boy,  and     watson 

horse  "  employed  in  the  mine."     The  magistrate  found  that  there       

was  at  the  time  in  question  more  than  that  amount  in  proportion 
to  the  number  of  horses  then  in  the  mine,  that  the  mine  was  fit  for 
working,  and  therefore  that  the  rule  had  been  complied  with.  That 
involves  the  question,  what  is  the  meaning  of  "  employed  in  the 
mine  ? "  The  appellant  contends  that  those  words  mean  what  the 
magistrate  took  them  to  mean,  "  actually  employed  in  the  mine." 
Some  time  must  be  referred  to  by  the  word  "  employed,"  and  if  the 
particular  time  at  which  the  test  is  applied  is  not  to  be  taken  as  the 
material  time,  it  is  impossible  to  obtain  any  finality.  That  is  the 
natural  and  ordinary  construction  of  the  words  in  this  context. 
This  is  a  rule  applying  to  all  mines.  There  are  special  sections 
and  rules  applicable  to  dangerous  mines  and  to  meet  particular 
dangers.  The  dangerous  nature  of  the  mine  would  not  depend 
upon  the  number  of  men  employed  in  it.  This  rule  must  have  been 
aimed  at  securing  healthy  working-places  for  the  miners  and 
animals  engaged  in  the  mine,  rather  ttan  at  preventing  the 
accumulation  of  explosive  gases.  If  that  is  so,  the  number  of  men 
who  might  at  some  future  time  enter  the  mine,  is  quite  immaterial, 
provided  that,  when  they  enter  it,  it  is  in  a  proper  state  for  them 
to  work  in.  The  words  at  the  end  of  the  rule  tend  to  show  that 
it  is  the  number  of  men  actually  there  which  is  to  be  the  basis  of 
calculation,  viz.,  "working-place  where  man,  boy,  or  horse  is 
engaged  or  passing."  Those  words  would  be  quite  inappropriate 
if  the  reference  was  to  the  number  of  men  "  ordinarily"  employed, 
or  employed  "  on  the  average."  On  the  evidence  the  air  was  pure. 
If  the  system  of  ventilation  results  in  an  accumulation  of  noxious 
gases,  which  may  cause  danger  to  the  men  who  will  later  on  be 
employed,  the  inspector  has  it  in  his  power  to  order  that  the  supply 
be  increased.  But  that  was  not  the  case  here.  "  Constantly  " 
means  little  more  than  "  always."  It  cannot  mean  that  the  supply 
is  to  be  uniform  in  point  of  quantity,  for  that  would  be  inconsistent 
with  the  latter  part  of  the  rule,  whatever  construction  is  put  upon 

(1)  L.R.  10  Ch.,  396  (note). 
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H.  C.  OF  A.  the  words  "  employed  in  the  mine/'     The  proper  construction  of 

1906.  ^j^g  word  "  adequate  "  is  to  be  gathered  from  the  whole  of  the  ruk, 

T*Rom;HALL  ^^^  from  the  first  part  alone.     [They  referred  to  Ex  parte  Rom 

r. 
Watson. 


(1).] 


The  English  rule  required  that  the  mine  should  be  constanUy 
in  a  fit  state  for  working,  without  any  limitation,  whereas  the 
whole  scheme  of  our  rule  is  to  protect  the  men,  boys,  and  horses 
engaged  in  the  mine,  or  passing  along  the  ways,  at  the  time. 

Watt,  for  the  respondent.  The  object  of  the  rule  is  simplv  to 
ensure  proper  ventilation  of  the  mine.  The  second  part  of  tit 
rule  is  not  explanatory  of  the  first  explicit  direction,  it  merely  fix« 
a  minimum.  That  leaves  the  first  sentence  to  be  construed  by  iteelt; 


and  it  should  be  construed  in  the  same  way  as  the  same  w(x6s  i 
the  English  rule.  The  supply  must  be  constant :  Knoui&  t. 
Dickenson  (2);  Baddeley  v.  The  Earl  Granville  (3);  Wales  y.\ 
Thomas  (4) ;  Ex  parte  Ross  (5) ;  PeOfCe  on  the  Coal  Miiies  Re*j^\ 
laiion  Act  1887,  2nd  ed.,  p.  817.  The  presence  of  the  woid 
"  passing  "  in  ^he  latter  part  of  the  section  is  aimed  at  thoeie  men 
who  would  not  be  at  work,  but  passing  to  or  from  work,  as  iai 
changing  shifts.  [He  referred  to  the  Acts  18  Vict.  No.  32,  26i 
Vict.  No.  17,  and  39  Vict.  No.  31.]  Thus  the  whole  number  d 
men  likely  to  be  in  the  mine  at  any  time  is  covered,  that  is,  the; 
number  of  men  "  employed  in  the  mine,"  the  full  working  comple-| 
ment.  The  legislature  must  be  presumed  to  have  taken  into 
consideration  all  the  conditions  existing  or  likely  to  exist  in  eoal 
mines,  and  to  have  calculated  that  the  minimum  fixed  is  suffieieii^ 
to  render  the  whole  mine  fit  for  working.  But  it  mu^  h« 
constantly  kept  fit  for  working,  and  therefore  the  amount  calco- 
lated  as  the  lowest  consistent  with  safety  must  always  be  supplied. 
There  is  no  justification  for  the  assumption  that  the  object  of  dw 
rule  was  merely  to  make  the  air  in  mines  healthy ;  the  existence 
of  dangerous  gases  was  known,  and  was  just  as  much  to  be 
guarded  against  as  merely  foul  or  unhealthy  air.  It  is  not  so 
much  air  for  each  man  that  is  to  be  provided,  but  a  total  qtumti^ 

(1)  17  N.S.W.  L.R.,  212.  (4)  16  Q.B.D.,  340, 

(2)  2  El.  &  E.,  705.  (5)  17  N.S.W.  L.R.,  212. 

(3)  57  L.T.N. S.,  268. 
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calculated  on  a  per  caput  basis.     Accumulations  of  explosive  gases   H.  C.  of  a. 
could  not  'be  avoided  except  by  keeping  up  the  ventilation  con-       ___!, 
stantly ;  the  presence  of  the  men  and  the  number  of  working-  Broctghall 
places  in  the  mine  would  have  no  relation  to  the  degree  of  danger     watson. 
from  explosive  gas.  

[Griffith  C.J. — Of  course,  if  the  mine  cannot  be  kept  fit  for 
working  without  constant  artificial  ventilation  it  must  be  kept 
up,  but  there  is  no  suggestion  here  that  the  mine  was  unfit  for 
working  or  likely  to  become  so.] 

It  would  have  been  unfit  according  to  the  standard  given  in 
the  rule,  for  the  number  of  men  "  employed  in  the  mine," 
if  they  had  gone  to  work.  Those  words  mean  "  ordinarily 
employed."  That  is  a  natural  construction,  and  it  brings  about 
the  result  aimed  at  by  the  legislature,  that  the  risk  of  accumula- 
tion of  gases  during  the  suspension  of  work  is  avoided. 

[O'Connor  J. — But  if  there  were  any  such  risk,  the  obligation 
would  be  on  the  mine  owner  to  keep  the  air  pure  and  fit 
for  working,  and  he  would  be  bound  to  have  it  ready  for  the  men 
before  work  began.] 

That  leaves  "  constantly  "  out  of  consideration.  The  second 
portion  of  the  section  refers  to  the  same  ventilation  as  the  first 
part.  It  speaks  of  the  "  ventilation  so  produced."  That  can  only 
refer  to  "  constantly  "  in  the  first  part ;  the  result  is  that  the 
"  ventilation  constantly  produced "  in  the  mine  "  shall  be  the 
supply  of  air  in  quantity  not  less  than,"  &c.  Then  comes  the 
measure  of  what  must  be  constantly  there.  If  it  varies  there  can 
be  no  constancy.  Any  words  capable  of  two  meanings  in  the 
second  part  of  the  rule  must  be  governed  by  the  predominant  idea 
of  constancy  running  through  the  first  part.  That  necessitates 
the  construction  of  "employed"  as  "ordinarily  employed,"  because 
the  ordinary  number  of  men  is  fixed  and  can  be  stated  by  the 
owner  at  any  time.  If  more  ventilation  than  that  is  required, 
the  inspector  orders  more,  and  it  must  be  produced.  If  the 
legislature  had  intended  to  refer  to  the  men  employed  at  any 
time,  or  for  the  time  being,  they  could,  and  probably  would, 
have  said  so,  as  they  have  done  in  sec.  45,  sub-sec.  b  (ii).  That 
is  a  distinct  limitation  of  the  ordinary  meaning  of  the  words,  and 
in  an  Act  intended  to  provide  for  the  safety  of  human  life  the 
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a.  C.  OF  A.  Court  should  not  cut  down  the  meaning  of  words  in  the  direetxsi 
of  increasing  the  danger  which  the  legislature  has  sought  to 

Brouohall  prevent.  The  number  of  men  ordinarily  employed  would  hear 
Watson      ^  relation  to  the  size  of  the  mine,  and  the  number  of   working- 

places,  and  the  amount  of  gas  generated  from  the  coal  wrald 

be  in  proportion  to  them  rather  than  to  the  number  of  mea 
actually  at  work.  The  whole  mine  must  be  ventilated :  Brou^  v. 
HoTiifray  (1),  not  merely  the  parts  where  working  is  going  on: 
Cowie  y.Ber)^  Coneola  Extended  Odd  Mining  Co,  No  Liabilttyil): 
and  consequently,  if  the  supply  was  reduced  to  a  few  hundred  fea 
when  the  number  of  men  had  diminished,  the  air  at  any  one  place 
might  still  remain  impure,  and  unfit  even  for  the  small  numbered 
men  at  work.  Again,  inspection  would  be  of  little  use  unless  it 
were  possible  for  the  inspector  at  any  time  to  apply  the  test  to 
discover  whether  proper  provision  was  being  made  for  the  men 
ordinarily  employed  in  the  mine. 

Dr  CvUen  K.C.  in  reply.  The  meaning  of  the  words  in  the 
original  Act,  or  the  English  Act,  which  contained  no  provision  for 
a  basis  of  measurement,  is  not  to  be  considered  in  construing  the 
present  Act.  The  rule  must  be  construed  as  if  it  always  stood  in 
the  present  form. 

"  So  produced  "  cannot  mean  constantly  produced  in  the  sense 
that  the  amount  is  to  be  constant,  because  the  following  wonk  j 
indicate  a  basis  upon  which  the  amount  must  be  a  varying 
quantity.  The  number  of  men  "  ordinarily  "  employed  would  not  ■ 
afford  a  safe  basis,  because  that  would  be  a  fixed  number  for  any 
particular  mine,  and  it  might  be  considerably  below  the  actual 
working  capacity  of  the  mine,  and  the  mine  would  therefore  be 
insuflBciently  ventilated.  The  individuals  in  the  mine  are  the 
persons  whose  health  and  safety  is  to  be  considered,  and  solongas 
they  are  adequately  supplied,  whether  the  necessary  quantity  is  100 
cubic  feet  per  man  or  greatly  in  excess  of  that,  the  rule  is  complied 
with.  The  rule  does  not  say  that  if  that  amount  is  supplied  the 
ventilation  is  adequate,  but  that  there  is  never  to  be  less  than 
that  amount  supplied,  whatever  an  adequate  amount  may  be.    In 

(1)  L.R.  3Q.B.,  771  ;  9  B.  &  S.,  492. 
(2)  24  V.L.R.  (L.),  319;  20  A.L.T.,  124. 
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this  case  the  minimum  was  supplied  and  the  air  was  in  fact  pure.  H.  C.  of  A. 

It  is  unnecessary  to  consider  what  might  have  been  the  case  if  the       ^ '^ 

conditions  of   the   mine   as  regards  gas   generation   had   been  bkouohau. 

<"ff«r^»^-  Watsox. 

Cxir.  adv.  vidt.  


Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  ^^  *^^' 
Supreme  Court  of  New  South  Wales  allowing  an  appeal  from  a 
justice  who  had  dismissed  a  complaint  brought  against  the 
appellant  by  the  respondent,  upon  a  charge  that,  being  the 
manager  of  a  certain  mine  to  which  the  Coal  Mines  Regulation 
Act  1902  applied,  he  "did  unlawfully  fail  to  comply  with  General 
Rule  1  in  sec.  47  of  the  said  Act  in  that,  by  reason  of  the 
ventilating  fan  not  being  kept  running,  an  adequate  amount  of 
ventilation  was  not  constantly  produced  in  the  said  mine  to  dilute 
and  render  harmle&s  noxious  gases  to  such  an  extent  that  the 
working-places  of  the  shafts,  levels,  stables,  and  workings  of  the 
said  mine,  and  the  travelling  roads  to  and  from  these  working- 
places  should  be  a  fit  state  for  working  and  passing  therein, 
contrary,"  &c.  The  rule  under  which  the  charge  was  laid  is  as 
follows:  [His  Honor  read  the  rule  and  proceeded:] 

Before  the  justice  evidence  was  given  to  show  that  on  Friday, 
24th  February,  the  day  on  which  the  offence  was  alleged  to  have 
been  committed,  after  all  the  men  who  had  been  working  had  left 
the  mine,  only  a  few  horses  remaining  there,  the  ventilating 
fan  was  stopped,  and  that  during  some  hours  afterwards,  on  the 
remainder  of  that  day,  the  natural  ventilation  produced  was  more 
than  one  hundred  cubic  feet  of  air  per  minute  for  each  man,  boy, 
and  horse  then  in  the  mine,  but  not  as  great  a  quantity  as  would 
have  been  necessary  for  the  number  of  men  who  had  been 
employed  in  the  mine  during  that  day. 

The  case  for  the  complainant  was  this.  The  number  of  men 
and  boys  employed  in  the  mine  was  52,  with  a  certain  number  of 
horses.  They  were  employed  in  the  mine  on  the  Friday,  and 
probably  would  be  again  employed  on  the  Monday.  Therefore, 
the  same  quantity  of  air  for  the  purpose  of  ventilation  that  was 
necessarily  supplied  during  the  working  hours  of  Friday  must  be 
kept  up  during  the  idle  hours  of  Friday,  Saturday  and  Sunday,  and 


Griffith  C.J. 
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H.  C.  OF  A.   at  the  same  rate  as  if  the  men  were  there.     It  was  oot  sngge^ed 
that  the  mine  was  not  properly  ventilated,  apart  from  the  arbitnn* 

Brocohall  rule  contained  in  sec.  47.  The  Justice  found  as  a  fact  tiMf^aa 
Watson  adequate  amount  of  ventilation  was,  on  24th  February  1905, 
constantly  produced  by  means  partly  of  a  ventilating  fan  and 
partly  by  natural  ventilation  to  dilute  and  render  harmless  the 
noxious  gases  to  such  an  extent  that  the  working-places  of  the 
shaft,  levels,  stables,  and  workings  of  the  mine,  and  the  trardliag; 
roads  to  and  from  the  working-places  were  in  a  fit  state  for  work- 1 
ing  and  passing  therein,"  following  the  words  of  the  Statute  He 
found  also  that  "  for  one  hour  before  the  time  of  the  men,  \xrn, 
and  horses  actually  starting  work  until  all  the  men  and  boys  had 
left  the  mine  ...  *  the  ventilatipn '  was  produced  by  means  d 
a  ventilating  fan  and  supplied  pure  air  in  a  quantity  not  less  than 
one  hundred  cubic  feet  per  minute  for  eiich  man,  boy,  and  horse  j 
then  employed  in  the  mine,  which  air  in  that  proportion,  swept  | 
along  the  airwaj'S  and  was  forced  as  far  as  the  face  of  and  into 
eawjh  and  every  working-place  where  man,  boy,  and  horse  were 
then  engaged  or  passing,"  and  "  that  for  the  remainder  of  the 
hours  of  the  24th  February  1905,  .  .  .  there  were  only  five 
horses  in  the  mine  and  that  the  ventilation  was  produced  by  the 
natural  ventilation  of  the  mine  itself  and  supplied  pure  air  in  * 
quantity  not  less  than  one  hundred  cubic  feet  per  minute  for  each 
horse  then  in  the  mine,  which  air  in  that  proportion  swept  along 
the  airways  and  was  forced  as  far  as  the  face  of  and  into  each  and 
every  working-place  where  the  said  horses  were  then  ^igaged  or 
passing."  As  a  matter  of  fact  a  great  deal  more  ventilation  was 
produced  than  was  sufficient  at  the  prescribed  rate  for  the  five 
horses  then  in  the  mine.  On  appeal  to  the  Supreme  Court  the 
decision  of  the  magistrate  was  reversed  and  the  case  remitted 
to  him  with  a  direction  to  convict. 

The  Supreme  Court  relied  to  a  great  extent  on  the  case  of 
Knowlea  v.  Dickinson  (1).  That  was  a  prosecution  under  a  sec- 
tion substantially  the  same  as  the  first  part  of  Rule  1,  and  the 
charge  W8ls  that  the  defendant,  the  principal  agent  of  a  colliery 
company,  unlawfully  neglected  and  wilfully  violated  one  of  the 
rules  provided  by  sec.  4  of  the  Act  18  &  19  Vict,  c  108,  "in 

(1)  2  El.  &  E.,  705;  29  L.J.M.C.,  135. 
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not  causing  an  adequate  amount  of  ventilation  to  be  constantly  H-  C.  of  a. 
produced  at  the  said  coal  mine  and  colliery  to  dilute  and  render 
harmless   noxious  gases  to  such  an  extent  that  the  working-   Brocohall 
places  of   the  pits  and  levels     .     .     .     should,  under   ordinary     ^y  ^' 

circumstances  be  in  a  fit  state  for  working,"  &c.     The  facts  were       

that  the  ventilation  had  been  stopped  altogether,  and  the  result 
was  an  accumulation  of  noxious  gases  and  a  serious  accident.  The 
charge  followed  the  words  of  the  Statute,  and  according  to  the 
evidence  the  defendant  had  obviously  done  what  he  was  charged 
with  doing,  and  the  learned  Judges  of  the  Court  of  Queen's  Bench 
held  that  he  had  offended  against  the  provisions  of  the  Statute. 
Cockbnm  C.J.,  said  (1):  "This  is  a  general  provision,  and  must 
apply  to  all  coal  mines  and  collieries  which  are  in  course  of  being 
worked.  The  first  of  the  rules  in  question  requires  that  an  adequate 
amount  of  ventilation  shall  be  constantly  produced  at  all  collieries, 
so  as  to  assure  that  the  pits  and  levels  shall  under  ordinary  cir- 
cumstances be  in  a  fit  state  for  working.  So  long,  therefore,  as  a 
colliery  is  being  worked,  with  but  temporary  intervals  of  cessation, 
as,  for  rest  at  night  or  on  a  Sunday,  the  Statute  requires  adequate 
and  constant  ventilation  to  be  kept  up  in  it.  To  allow  a  suspen- 
sion of  the  proper  means  of  ventilation  to  take  place  during  the 
few  hours  that  workmen  are  not  actually  engaged  in  the  colliery, 
merely  because  no  one  is  during  that  period  actually  at  work 
there,  would  involve  verj^  dangerous  consequences."  Blackburn 
J.  (2),  pointed  out  that  sufficient  ventilation  must  be  "constantly" 
produced,  "  to  be  kept  up  continuously,  that  is  to  say,  so  long  as 
the  colliery  is  being  worked  in  the  ordinary  sense  of  the  term. 
And  a  colliery  is  not  the  less  being  worked,  although  the  miners 
suspend  work  between  Saturday  night  and  Monday  morning." 
Well,  with  all  that,  if  one  may  say  so  respectfully,  I  thoroughly 
agree.  The  requirement  of  the  rule  was  that  the  ventilation  must 
be  constant.  In  that  rule  the  word  "  constantly  "  is  an  adverb  of 
time  not  of  quantity.  In  that  case,  however,  no  ventilation  had 
been  produced  at  all.  In  tlie  present  case  the  magistrate  who 
investigated  the  matter  found  as  a  fact  that  there  was  a  constant 
supply  of  ventilation  during  the  whole  period,  and  the  least  quan- 
tity at  any  time  was  more  than  sufficient,  measured  by  the  number 

(I)  2  E.  &  E.,  705.  at  p.  710.  (2)  2  E.  &  E.,  705.  at  p.  711. 
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H.  0.  OF  A.  of  men  and  horses  actually  working  at  the  time.  The  reel 
*  question  in  this  case  is  whether  in  the  construction  of  this  role  the 

Bkoughall  word  "  constantly  "  is  to  be  taken  as  importing  the  necessity  for 

Watson  ^  ^^VV^Y  constant  in  quantity  as  well  as  a  supply  continaoas 

in   point  of  fact.     The  learned  Judges  of  the  Supreme  Conn 

Orifflth  C  J 

assumed  that  themeaning  was  that  the  quantity  shouldbe  constant, 
so  that  if  a  specific  quantity  was  required,  according  to  the  rule,  on 
Friday,  and  the  same  quantity  would  probably  be  required  on  the 
Monday,  then  the  same  quantity  must  be  supplied  in  the  interval. 
That  may  be  the  proper  construction  or  it  may  not.  But  the  case 
of  Knowles  v.  Dickenson  (1)  has  no  bearing  on  the  point  WTiai 
we  have  to  do  is  merely  to  construe  the  language  of  the  legisla- 
ture as  we  find  it.  The  word  "  constantly  "  may  import  an  element 
of  quantity,  although  I  do  not  know  of  any  instance  where  the 
adverb  is  so  used.  The  provision  is  this  :  [His  Honor  read  the  first 
part  of  rule  1,  and  proceeded :]  The  magistrate  found  that  that  had 
been  done.  The  section  goes  on — and  it  is  on  these  words  that 
the  (juestion  arises — "  The  ventilation  so  produced  shall  be  the 
supply  of  air  in  quantity  not  less  than  one  hundred  colric 
feet  per  minute  for  each  man,  boy,  and  horse  employed  in  the 
mine."  What  is  the  meaning  of  the  words  "  employed  in  the 
mine  "  ?  They  must  obviously  refer  to  some  period  of  time.  This 
is  a  test  to  be  applied  from  time  to  time.  It  does  not  depend  od 
the  actual  cubic  capacity  of  the  mine  or  the  number  of  working- 
places,  but  on  the  number  of  men,  boys,  and  horses  employed  in  the 
mine,  and  the  question  is,  when  employed  ?  To  this  there  are 
two  possible  answers — ordinarily  employed,  or  employed  for  the 
time  being.  No  other  meaning  was  suggested  in  the  course  of  the 
argument.  The  expression  "  ordinarily  employed  "  was  used  in  a 
double  sense.  It  was  put  as  high  as  this  by  the  respondent,  that 
it  meant  the  total  number  of  men  who  were  engaged  in  the  under- 
ground workings,  even  though  they  might  be  employed  in  separate 
shifts.  The  other  construction  suggested  was  that  it  meant  the 
number  of  men  employed  underground  at  any  one  time  as  a  general 
rule.  That  cannot  be  the  right  construction,  for  these  reasons.  H 
you  take  the  average  number,  the  supply  may  in  a  particular 
instance   be   inadequate.      On  some    days  fifty  men   might  be 

(1)  2  E.  &  E.,  706  ;  29  L.J.M.C.,  135. 
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employed,  on  other  days  sixty  men  or  more.      If  on  a  day  when  H.  C.  of  A. 

there  were  a  larger  number  of  men  employed  ventilation  sufficient       ^ '^ 

only  for  the  average  were  supplied,  could  it  be  contended  that  that  Broughall 
was  a  compliance  with  the  rule  ?     Take  another  case.     A  mine     watson 
ordinarily  employs  eighty  men.    On  Monday  morning  eighty  men       

>-\i      .         ,      .     .  ,  ,  ,         Griffith  C.J. 

go  down  the  mine.  Obviously  it  is  necessarj^  on  that  day  to  supply 
not  less  than  eight  thousand  cubic  feet  of  air  per  minute.  On 
Tuesday  sixty  men  go  down  the  mine.  Must  you  still  supply  eight 
thousand  feet,  or  will  six  thousand  be  sufficient  ?  On  Wednesday 
forty  men  go  down  the  mine,  and  on  Thursday  twenty.  Which 
number  are  you  to  take  then  as  the  basis  of  calculation,  eighty, 
sixty,  forty,  or  twenty  ?  On  Friday  possibly  no  men  at  all  go 
down.  Which  figure  are  you  to  supply  then  ?  It  seems  impossible 
to  contend  that  you  must  be  governed  by  the  number  of  men 
who  were  employed  on  Monday,  or  the  number  who  it  is  expected 
will  go  down  the  mine  on  the  next  day.  It  was,  in  my  opinion, 
intended  by  the  legislature  in  this  rule  to  supply  an  answer 
to  a  question  which  the  person  in  charge  of  the  ventilation  could 
ask  at  any  moment.  That  person  is  bound  to  inquire  how 
many  men  are  employed  in  the  mine.  It  is  clearly  necessary 
that  there  should  be  a  possibility  of  giving  an  answer  at 
the  time  when  the  question  is  asked,  and  that  the  rule  should 
afford  a  test  that  may  be  applied  from  time  to  time  for 
the  purpose  of  answering  a  simple  question,  the  answer  to 
which  must  be  in  the  knowledge  of  the  person  called  upon  to 
answer  it.  The  only  construction  that  will  not  lead  to  an  absurdity 
is  that  the  words  "employed  in  the  mine"  must  mean  the  pei*sons 
employed  in  the  mine  for  the  time  being,  and,  if  that  meaning  is 
applied,  in  the  present  case  there  has  been  no  breach  of  the  rule. 
But  that  in  no  way  limits  the  operation  of  the  preceding  part  of 
the  rule.  If  the  supply  is  continuous,  unintermittent,  and  adequate, 
the  requirements  of  the  rule  are  satisfied.  If  the  supply  fails,  or 
is  not  constant  or  not  adequate,  there  is  a  breach  of  the  rule.  So 
long  as  it  is  adequate  and  constant,  no  complaint  can  be  made, 
provided  that  it  is  not  less  in  quantity  than  one  hundred  cubic 
feet  per  minute  for  every  man,  boy,  and  horse  employed  in  the 
mine  for  the  time  being.  After  considering  the  matter  very 
carefully  in   the  interval   that  has  elapsed  since  the  argument. 


Griffith  C.J. 
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H.  C.  OF  A.  although   I  have   endeavoured  to   see   my   way  to  a  oontrwy 
construction,  I  am  quite  unable  to  do  so.     The  constmction  that 

Broughall  I  have  put  upon  the  rule  is  supported  by  the  concluding  words. 
Watson  which  provide  that  the  air  "shall  sweep  along  the  airways  and  be 
forced  as  far  as  the  face  of  and  into  each  and  every  working-place 
where  man,  boy,  or  horse  is  engaged  or  passing,  main  return  air- 
ways only  excepted."  That  is  to  say,  the  rule  speaks  of  the  meD,  , 
boys,  and  horses  engaged  or  passing  in  the  mine,  as  those  for 
whose  benefit  the  air  is  to  be  supplied. 

For  these  reasons  I  am  compelled  to  come  to  the  ooncIosJoD 
that  the  magistrate  was  right,  and  that  the  appeal  should  be 
allowed. 

Barton  J.  Owing  to  the  exhaustive  manner  in  which  ray 
learned  brother  the  Chief  Justice  has  dealt  with  the  constraetiaa 
of  the  rule  in  question  I  shall  fitdd  only  a  few  words. 

The  enactment  under  consideration  is  sec.  47  of  the  Coal  Minu 
Regulation  Act  1902,  and  the  precise  matter  with  which  we  have 
to  deal  is  the  meaning  of  Rule  1  under  that  section.  The  wonb 
"  employed  in  the  mine  "  are  capable  of  being  read  in  more  than 
one  sense,  and,  as  there  is  an  ambiguity,  one  must  look  for  its 
solution  to  the  scope  of  the  enactment,  and  the  context.  When! 
look  carefully  at  the  context,!  find  there  is  an  absence  of  continuity 
in  the  meaning  of  this  and  analogous  expressions,  and  otherseetioQS 
do  not  afford  much  guidance  as  to  the  sense  in  which  the  words 
are  used.  Having  regard,  then,  to  what  His  Honor  the  Chief 
Justice  has  said  as  to  the  scope  and  object  of  this  part  of  the 
Statute,  and  agreeing  with  him  that  the  real  object  is  that  the 
supply  should  be  adequate  and  constant  subject  to  the  condition 
that  it  must  not  at  any  moment  fall  below  one  himdi*ed  cubic  feel 
for  every  man,  boy  and  horse  "employed  in  the  mine,"  I  find 
those  words  capable  of  two  constructions.  Construed  in  one  way 
they  amount  to  a  command  that  there  should  be  produced  a 
quantity  of  ventilation  which,  being  sufiicient  when  the  mine 
is  working  up  to  its  full  capacity,  shall  also  be  of  that  degree 
or  amount  when  work  is  not  going  on  in  the  mine  at  all 
Ordinarily  speaking,  the  expression  "employed  in  the  mine' 
may  mean  that ;  it  may  mean  that  at  all  times,  whether  all  hands 
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or  none  are  below  ground,  there  must  be  "  adequate  "  ventilation,  H.  C.  of  a. 
being  pure   air  in   the   constant   minimum  proportion   of  one 
hundred  cubic  feet  per  minute  for  each  man,  boy,  and  horse  on   Brodohall 
the  books  of  the  mine,  or  as  much  more  as  the  inspector  shall     watoon 

direct.     That  is  one  construction.     The  other  is  that  the  quantity       

so  measured  is  the  quantity  to  be  supplied  at  all  times  to  such 
men,  boys,  and  horses  as  are  working  in  the  mine  at  the  time. 
The  expression  "employed  in  the  mine"  may  mean  "ordinarily 
employed  in  the  mine"  or  "actually  engaged  in  working  at  the 
time."     If  the  object  of  the  legislature  was  to  cause  a  supply  of 
air  to  be  kept  up  which  would  amount  to  a  purposeless  blast,  in 
the  case  of  the  number  engaged  being  a  mere  fraction  of  the 
number  ordinarily  employed,  that  being  a  very  strong  construction, 
one  would  expect  to  see  something  else  in  the  Act  that  could 
warrant  that  construction,  or  such  as  would,  as  between  that  and 
a  more  moderate  construction,  afford  a  guide  to  the  intention  of 
the  legislature  that  these  words  should  be  interpreted  in  the 
strongest  way.    I  find  no  such  guide  anywhere  outside  the  section. 
To   construe  the  words  as  meaning  "actually  employed  in  the 
mine  at  the  time"  appears  to  me  to  be  altogether  more  reason- 
able.    "Employed  in  the  mine,"  as  I  have  pointed  out  already, 
means  either  ordinarily  employed,  or  actually  employed  at  the 
time.     There  is  no  teHiuvi  quid  suggested  in  the  coursQ  of  argu- 
ment or  supplied  by  the  words  of  the  Act.     But  if  the  expression 
"employed  in  the  mine  "means  "ordinarily  employed  in  the  mine," 
then,  instead  of  its  leading  to  an  adequate  supply  being  present  on 
all  occasions,  there  might  be  circumstances  in  which  there  would 
be  a  very  great  diflSculty,  because  the  supply  required  would  vary 
in  accordance  with  the  number  of  men  ordinarily  employed  in 
the  mine.     A  mine  may  ordinarily  employ  only  fifty  men  in  one 
month,  and  one  hundred  in  another.     That  would  lead  to  the 
production  of  a  supply  which  would  vary  with  those  ordinarily 
employed,  so  as  to  give  rise  to  a  difficulty  in  attaching  to  the 
word  "  constant "  the  meaning  contended  for  by  the  respondent. 
On  that  construction,  if  at  any  time  there  should  be  more  men 
engaged  than  the  ordinary  number,  the  word  "  constant "  being 
construed  as  referring  to  quantity  and  not  time,  there  need  be  no 
increase  in  the  amount  of  air  supplied,  and  there  would  be  greater 


V. 

Watson. 
Butoa  J. 
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H.  C.  OF  A.    danger  to  those  working  in  the  mine  than  Parliament  intemlei 
1906.        ipjjg  difficulty  would  be  increased,  and  the  danger  would  be  mam* 

Brougmall  ^®^^'  ^^  ^®  ^^^  ^^^y  construed  "employed**  as  meaning  "ordinarilf 
employed,"    but   took   that  phrase  as  relating   to   an  averap 
number  as  the  ordinary  number.     It  is  clear  that  there  must  he 
enough  air  at  all  moments  at  which  men  and  boys  are  asked  to 
work  in  the  mine,  with  the  necessary  horses,  to  dilute  and  render 
harmless  the  noxious  gases  present  in  the  mine,  and  make  ihe 
working-places  fit  for  working  and  passing.      The  constnicti<» 
contended  for  by  the  appellant  seems  to  me  absolutely  compatible 
with   that*  requirement  being  fulfilled,  while   the   constmetioa 
adopted  by  the  respondent  seems  to  tend  to  a  result  wliich  woxA 
defeat  the  object   of   the   construction,  and  therefore  that  vieir 
does  not  present  itself  to  me  as  being  as  reasonable  as  the  otheTy 
Admitting  that  at  all   moments   and   for  every  man^  boy,  and 
horse  in  the  mine,  there  must  be  an  adequate  and  oontiniKKB 
ventilation  sufficient  to  render  the  working-places  fit  for  workinf^ ' 
and   passing,  and  that  it  should  in   no  case  be  less  than  one 
hundred  cubic  feet  of  pure  air  per  minute,  or  as  much  more  as  the  | 
inspector  shall  require  for  each  of  such  men,  boys,  and  horses,  I  ] 
cannot  find  in  the  section  any  words  of  requirement  that  the  sapplj 
should  go  beyond  that,  though  I  find  expressions  which  can  be  con- 
strued in  both  ways.     There  being  no  context  which  would  require 
the  adoption  of  the  less  reasonable  construction,  I  think  we  should 
follow  the  ordinary  rule  which  requires  that  in  such  a  case  the 
more  reasonable  construction  should  be  adopted.     Applying  that 
rule,  I  think  that  the  magistrate  was  right  and  that  the  ^peal 

should  be  allowed. 

I 

O'Connor  J.    I  am  of  opinion  that  the  Police  Magistrate  came  ; 
to  a  right  conclusion  as  to  the  meaning  of  Rule  1   of  sec  47. 
Taking  the   requirement  of   the  Rule  generally  it  is  that  the 
ventilation  in  every  mine  shall  be  adequate  and  constant.    There 
is   no   difficulty    in   interpreting  the   word   "constant"   in  this 
connection.     Whatever  supply  is  required  under  the  descripti(Mi  ; 
of  **  adequate"  must  be  produced  continuously.     If,  as  the  appellant  ; 
contends,  the  quantity  to  be  supplied  depends  upon  the  number  erf  . 
men,  boys,  and  horses  tvctually  working  in  the  mine  from  time  to  ^ 
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time,  the  required  quantity  must  be  produced  continuously  while   ^-  C.  of  A. 
they  are  at  work.     On    the   other  hand  if,  as  the  respondent      ,^^ 
contends,  the  required  quantity  does  not  vary  with  the  number  of  Beouohall 
men,  boys,  and  horses  actuallj^  at  work,  but  is  to  be  determined  by     watoon. 

the  number  of  men,  boys,  and  horses  ordinarily  employed  in  the       

mine,  whether  at  work  or  not,  then  it  may  well  be  admitted  that 
the  quantity  of  ventilation  so  determined  is  to  be  continuously 
produced  as  long  as  the  mine  is  a  working  mine.  The  real 
difficulty  is  in  ascertaining  what  is  the  minimum  quantity  of 
ventilation  which  is  fixed  as  "adequate"  within  the  meaning  of 
the  Rule.  The  solution  of  that  difficulty  is  in  finding  the  right 
interpretation  to  be  placed  upon  the  words  "employed  in  the 
mine."  The  appellant's  interpretation  is  in  accordance  with  the 
ordinary  grammatical  meaning  and  needs  no  interpolation  of 
words  to  make  it  effective.  The  respondent  puts  upon  the  words 
a  meaning,  which,  although  not  the  ordinary  meaning,  is  one 
which  they  are  capable  of  bearing  if  the  word  "ordinarily"  is  to 
be  read  into  the  section.  In  which  sense  have  the  words  been 
used  by  the  legislature?  To  obtain  light  on  that  question  it  will 
be  useful  to  consider  the  object  which  the  legislature  had  in  view, 
the  history  of  the  enactment,  and  the  context  in  which  the  words 
are  found.  The  object  of  the  legislature  was  clearly  to  ensure 
that  the  health  and  lives  of  persons  actually  working  in  the  mine 
should  be  as  little  as  possible  exposed  to  danger.  That  is  apparent 
from  the  provisions  of  the  Rule  under  consideration.  The  ventilation 
is  to  be  such  as  to  put,  not  the  whole  mine,  but  the  working-places 
of  the  mine  and  the  travelling  roads  to  and  from  the  working 
places  "  in  a  fit  state  for  working  and  passing  therein."  Again, 
the  required  ventilation  must  be  forced  "  as  far  as  the  face  of  and 
into  each  and  every  working-place  where  man,  boy,  and  horse  is 
engaged  or  passing."  Further,  Rule  4  of  the  same  section  makes 
provision  for  the  inspection  of  the  workings,  as  to  ventilation 
amongst  other  things,  by  a  competent  officer  of  the  mine  owner 
before  the  commencement  of  each  shift,  and  no  miner  is  allowed 
to  go  to  his  work  in  that  shift  until  the  working-place  has  been 
declared  safe  by  that  officer.  Such  being  the  object  of  the  legis- 
lature, by  what  method  has  it  sought  to  attain  that  object  ?    No 

doubt  one  way  would  be  to  provide  that  the  mine,  whether  in 
VOL.  III.  63 
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H.  C.  OF  A.   full  work  or  not,  should  be  kept  continuously  ventilated  up  to 

the  *  standard  required  for   the   safety  of  the   number  of  xd» 

Brouoball  ordinarily  working  in  the  mine.      The  question  is  whether  the 

Watoon      legislature  has  used  words  showing  an  intention  to  carry  out  Hb 

object  by  that  method.     Rule  1  of  sec  47  is  in  itself  an  accreUQa 

O'CoDoor  J.         ^  , 

of  successive  enactments.  An  examination  of  these  enaetmaits 
may  throw  some  light  on  the  meaning  of  the  section  in  its  pre^nfe 
form.  The  first  provision  was  in  the  26  Vict.  No.  17,  sec  9ii\ 
which  was  in  the  following  words : — 

"  Ventilation  shall  be  constantly  produced  of  adequate  amooiil 
to  dilute  and  render  harmless  all  noxious  gases  and  to  such  aa 
extent  that  all  working-places  of  the  pits  levels  and  workings  d 
the  colliery  and  the  travelling  road  to  and  from  such  workii^ 
places  shall  be  so  ventilated  except  in  the  case  of  such  coUieacy 
being  abandoned  as  hereinbefore  referred  to." 

The  amount  of  ventilation  or  quantity  of  air  to  be  supplied  ww 
thus  not  defined.  The  only  direction  was  that  the  ventihitioB 
was  to  be  of  amount  adequate  to  render  the  noxious  gases  hann- 
less  at  the  working-places  and  travelling  roads.  It  will  be  iK«ed 
that  it  gave  no  standard  or  practical  guide  to  either  mine  owner 
or  inspector  as  to  the  quantity  of  air  to  be  supplied.  Then  foU 
lowed  39  Vict.  No.  31,  which  in  sec.  12,  Rule  2,  added  the  direc- 
tion that  the  ventilation  was  to  be  adequate  to  render  hannlen 
the  noxious  gases  to  such  an  extent  that  the  working-places  and. 
travelling  roads  should  be  "  in  a  fit  state  for  working  and  passing 
therein."  Further,  Rule  3  of  the  same  section  laid  down  a  piae-  ■ 
tical  working  standard  of  adequate  ventilation  in  the  following. 
terms : — "  An  adequate  amount  of  ventilation  shall  mean  not  \esA 
(as  a  minimum)  than  one  hundred  cubic  feet  of  pure  air  per 
minute  for  each  man,  boy,  and  horse,  which  shall  sweep  un- 
diminished along  the  airway  past  each  working-place." 

Here  for  the  first  time  was  supplied  a  working  standard  and 
guide,  which  was  a  supply  of  100  cubic  feet  of  pure  air  per  minute 
for  each  man,  boy  and  horse,  and.  although  the  Rule  do^  nd 
expressly  so  state,  it  is  evident  that  it  is  the  men,  boys,  and  horaea 
working  in  the  mine  who  are  to  be  the  basis  of  the  calculadoo. 
That  Act  was  repealed,  and  followed  in  1896  by  the  60  A^ict  Xa: 
12,  which  re-enacted  Rules  2  and   3  last  referi'ed  to  vriih  some 
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additions.      It  was  made  clear  that  the  men,  boys,  and  horses   H-  C.  of  a. 

1906 

referred  to  were  those  employed  in  the  mine,  the  inspector  was       _^ 
empowered   to  direct  an   increased   supply   of  air  beyond  the  broughall 
minimum  fixed  by  the  Rule,  and  the  air  supply  was  to  be  forced     vvatoon. 

into  each  and  every  working-place  "  where  man,  boy,  or  horse  is       ;; 

engaged  or  passing."     Further  showing  that  the  requirements  of 
ventilation  were  for  the  safety  of  those  actually  at  work  and  while 
at  work.     The  Rule  then  had  reached  its  present  form,  and  when 
the  Gon8olid<iti7ig  Act  of  1902  was  passed  it  was  incorporated 
therein  in  identical  terms.     That  is  now  Rule  1  of  sec.  47  which 
is  the  subject  of  this  appeal.     The  history  of  the  section  would 
seem  to  indicate  very  clearly,  first,  that  the  object  of  the  legis- 
lature  was   to   make   the    mine   as   safe   as   possible   for  those 
working   in    it,    while    at    work,  and   secondly,   it   was    found 
desirable  to  define  and  fix  the  minimum  quantity  of  pure  air 
which  should  be  deemed  ade(iuate,  and  that  the  minimum  was 
fixed  as   one   would  naturally  suppose   with   reference   to  the 
requirements  of  the  persons  actually  working  in  the  mine,  and 
thus   based   on   a   factor    at  any   time   ascertainable   by   those 
responsible  for  the  air  supply  or  by  the  inspector,  namely  the 
number  of  men,  boys,  and  horses  at  the  time  actually  at  work  in 
the  mine.  Taking  the  Rule  therefore  in  its  present  form,  and  having 
regard  to  the  object  of  the  enactment  and  its  history,  its  meaning 
is  in  my  opinion  sufficiently  clear.     The  first  portion  imposes  on 
the  mine  owner  the  duty  of  ventilating  the  working-places  and 
roads  with  a  supply  of  air  adequate  to  render  noxious  gases 
harmless  to  such  an  extent  that  the  working-places  and  roads 
shall  be  in  a  fit  state  for  men,  boys,  and  horses  to  work  in  and 
pass  along  them.     The  second  portion  declares  that,  in  order  to 
fulfil  that  obligation,  the  mine  owner  shall  produce  a  supply  of 
air  in  quantity  not  less  than  100  cubic  feet  per  minute  for  each 
man,  boy,  and  horse  actually  at  work,  and  that  the  supply  to  that 
amount  shall  be  continuous  and  constant.     If  a  larger  number  are 
employed  in  one  shift  than  in  the  previous  shift,  a  proportionate 
increase   in   ventilation   must  take   place ;  if   the  numbers  are 
reduced,  the  quantity  of  air  supplied  may  be  proportionately 
reduced.     During  an   interval  between  working  days,  such  as 
that  which  occurred  in  this  case,  the  ventilation  must  be  propor- 
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Watson. 

O'Connor  J. 


H.  C.  Of  A.  tionate  to  the  requirements  of  the  men,  boys,  or  horses,  if  any, 
'  ^^       ^^^^  ^^  ^^^  mine.     It  will,  however,  be  noted  that  the  ventilatiffli 
>  Bbocghall  niust  be  adequate  according  to  the  standard  when  the  men  trc 
ready  to  begin  work,  and,  if  from  the  nature  of  the  mine  or  the 
position  of  the  workings,  foul  air  is  likely  to  accumulate  during 
an  interval  between  work,  it  will  be  the  duty  of  the  mine  owner 
to  take  such  steps  as  may  be  necessary  to  have  his  mine  adequately 
ventilated  according  to  the  standard,  even  although  that  might 
involve  the  necessity  of  keeping  up  the  full  ventilation  during 
the  interval.     On  the  interpretation  which  the  Supreme  Court 
placed  upon  the  Rule  it  is  difficult  to  see  how  to  obtain  a  fixed  or 
ascertainable  basis  for  the  calculation  of  the  quantity  of  air  to  be 
supplied   at  any  particular  time.      Whichever  interpretation  is 
adopted,  it  must  be  admitted  that  the  number  of  men,  boys,  and 
horses   in   the  mine   is   to  be   the   basis.      Reading  the  words 
"employed  in  the  mine"  in  the  natural  sense  of  "then  working  in 
the  mine,"  you  have  at  once  a  fixed  ascertainable  quantity  as  a  basis 
for  calculation.    If  we  depart  from  the  natural  sense  of  the  words 
taken  grammatically,  in  what  sense  are  we  to  take  them  ?   Are  the 
words  "  employed  in  the  mine "  to  be  taken  as  including  all  the 
men,  boys,  and  horses  employed  on  the  mine  then  in  the  Company's 
employ  who  might  be  put  to  work  in  the  mine.  In  the  ordinaiy  case 
of  working  by  shift,  if  that  were  the  standard,  it  would  necessi- 
tate a  supply  of  air  probably  double  what  was  necessary.     It  k 
argued  that  the  words  must  be  read  as  "ordinarily  employed.' 
But  what  reason  is  there  to  justify  the  insertion  of  the  word 
"ordinarily."   And  if  there  were  any  reason  to  justify  the  insertion 
of  that  word,  that  meaning  would  not  carry  out  the  obvious  inten- 
tion of  the  legislature,  namely,  to  make  the  mine  safe  for  those  who 
are  actually  working  in  it.     If  a  larger  number  of  men  than  those 
ordinarily  employed  were  for  some  reason  set  to  work  at  any  time,it 
is  clear  that  the  supply  sufficient  for  the  ordinary  number  employed 
would  be  insufficient  when  the  ordinary  number  was  exceeded. 
If  therefore  the  grammatical  meaning  of  the  words  "employed  in 
the  mine"  is  rejected,  it  is  difficult  to  see  how  any  meaning  can 
be  put  upon  the  words  which  will  give  a  definite  easily  ascertain- 
able factor  for  the  calculation  which  must  be  made  whenever  it 
is  necessary  to  ascertain  whether  a  supply  adequate  according  to 


3  C.L.R.]  OF  AUSTRALIA.  769 

law  is  being  produced  in  the  mine.     The  case  of  Knowles  v.  ^-  ^-  ®^  '^• 

DickeTison  (1)  was  strongly  relied  on  by  the  learned  Chief  Justice  ^^' 

in  the  Court  below.    But,  in  my  view,  the  facts  in  that  case  were  Brocghall 

widely  different  from  those  in  this.     It  was  clear  in  that  case  watson. 

that  the  mine  was  not  adequately  ventilated  when  the  men  went       

.  .  O'Connor  J. 

to  work,  and  also  that,  in  order  to  have  the  mine  adequately 
ventilated  when  it  was  working,  it  wa«  necessary,  to  keep  it 
ventilated  in  the  interval  when  it  was  not  working.  Under 
similar  circumstances  the  mine  owner  would  be  liable  under  the 
section  which  is  the  subject  of  this  appeal  On  the  facts  in  that 
case  the  position  which  we  have  to  consider  here  could  not  arise, 
and,  having  regard  to  the  difference  between  the  section  of  the 
English  Act  and  the  Statute  we  are  considering,  too  much  weight 
must  not  be  attached  to  expressions  in  that  judgment  as  to  the 
meaning  of  particular  words. 

I  agree,  therefore,  that  the  Police  Magistrate's  decision  was 
right,  and  ought  to  have  been  upheld  by  the  Supreme  Court,  and 
that  therefore  this  appeal  must  be  allowed. 

Appeal  allowed  and  order  appealed  from 
discharged.  Appeal  from  the  magis- 
trate  dismissed  with  costs.  Respondent 
to  pay  the  costs  of  this  appeal. 

Solicitor,  for  appellant,  S.  M.  Stephen. 

Solicitor,  for  respondent,  The  Crown  Solicitor  for  New  South 
Wales. 

C.A.  W. 

(1)  2  El.  A  E.,  705;  29  L. J.,  M.C.,  135. 
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SYDNkY, 

April  3,  4,  5. 


Griffith  C.J., 
Barton  and 
O'Connor  JJ. 


Customs  Act  (No.  6  of  1901),  sees.  144,  154,  2:ii— Proprietary  medicints-P^ 
imported  in  btdk  for  putting  up  under  trade  name —  Value  /or  duty — Attrnd 
coat  of  labour  and  material  in  Australia — Construction. 

Sec.  144  of  the  Customs  Act  1901  provider  that  medicinal  preparation  oat 
completely  manufactured,  but  imported  for  completing  the  mannfactsie 
thereof,  or  for  the  manufacture  of  any  other  article  by  putting  ap  or  labeDim 
them  under  a  proprietary  or  trade  name,  shall  be  '*  irrespective  of  coat  vmlaed 
for  duty  and  duty  shall  be  paid  thereon  at  the  ordinary  market  Talne  in  tki 
country  whence  imported  of  the  completed  preparation  when  put  ap  uA 
labelled  .  .  .  less  the  actual  cost  of  labour  and  material  used  or  expeoM 
in  Australia  in  completing  the  manufacture  thereof  or  of  putting  op  <r 
labelling  the  same." 

The  defendant  imported  a  large  quantity  of  pills  in  bulk  from  America,  lirl 
the  purpose  of  putting  them  up  and  labelling  them  under  a  proprietaiy  <r  | 
trade  name  and  selling  them  in  Australia.  He  entered  them  for  booie  cob-  { 
sumption,  and  valued  them  for  duty  under  sec.  154  at  their  ordinary  raaiiefr' 
value  in  New  York  in  the  condition  in  which  they  were  imported,  with  10  i 
per  cent,  added.  The  Crown  brought  an  action  in  the  High  Cooxt  for  the  { 
recovery  of  penalties  for  a  breach  of  sec.  234  of  the  Customs  Act  in  faarii| 
made  a  false  entry  and  an  untrue  statement  in  an  entry. 


Hdd,  that  the  pills,  being  a  "  medicinal  preparation  not  completely 
factured  "  within  the  meaning  of  sec.  144,  should  have  been  valued  for  duty 
and  duty  paid  thereon  in  the  manner  and  at  the  rate  prescribed  by  tfaat 
section,  and,  therefore,  that  the  defendant  had  committed  abreadief«c 
234  (d)  and  (e). 

i 

On  the  importation  of  dutiable  goods  for  home  consumption,  their  vatat' 
for  duty  must  be  stated  and  duty  paid  immediately  upon  p**""g  the  entry, 
and  therefore  the  words  "  actual  cost  of  labour  and  material  oaed  orei 
in  Australia  "  in  seo.  144  must  be  construed  as  meaning  '*  actual  cost  ^mbt 


i 
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as  it  can  be  asoerUined  at  the  time  of  entry ;  not  "  such  coet  as  is  asoertained  H.  C.  of  A. 

by  actnal  disbursements  already  made,"  bat  the   "  real  direct  cost,"  as  1906. 

measured  by  necessary  disbursements  for  the  sole  purpose  of  completing  the  ' "" '  """^ 

manufacture  or  putting  up  the  article  under  a  proprietary  or  trade  name,  and  ^  ^^  iviNO 

ascertained  by  an  estimate  based  upon  experience  in  the  manufacture  or  Lyon. 

putting  up  of  goods  of  the  same  description.  

Ex  parte  Britz,  (1904)  4  S.R.  (N.S.W.),  116,  overruled  on  that  point. 

Case  referred  for  consideration  of  the  Full  Court. 

The  defendant,  who  was  an  importer  of  pills,  carrjdng  on 
business  in  Sydney,  in  October  1902,  imported  certain  pills  in 
bulk,  which  were  dutiable  goods  within  the  meaning  of  the 
Customs  Act  1901,  being  liable  as  "medicines"  to  duty  at  the 
rate  of  15  per  cent,  ad  vcdorem.  The  agent  of  the  defendant,  for 
the  purpose  of  having  the  goods  passed  through  the  Customs 
House,  Sydney,  made  an  entry  with  respect  to  them  which 
contained  the  following  particulars  : — 

"  Ship  *  Persic,'  from  Liverpool ;  importer  A.  C.  Lyon. 

"  Description  of  goods — 6  cases  containing  pills. 

"  Value  for  duty,  £154;  rate  of  duty,  15  percent. ;  duty,  £23  2s." 

This  valuation  was  made  under  sec.  154  of  the  Customs  Act  as 
if  the  goods  imported  were  ordinary  goods  liable  to  ad  valorem 
duty. 

The  Crown  then  brought  an  action  in  the  High  Court  to 
recover  from  the  defendant  penalties  for  breaches  of  sec.  234  of 
the  Custo^ms  Act,  on  the  ground  that  the  entry  made  by  the 
defendant  was  false  and  untrue  in  that  the  value  for  duty  was  in 
fact  more  than  £154,  and  the  duty  payable  was  in  fact  more 
than  £23  2s.  By  his  statement  of  defence  the  defendant  denied 
the  material  allegations  in  the  plaintiff's  statement  of  claim,  and 
issue  was  joined  upon  that  defence. 

The  case  came  on  for  hearing  before  O'Connor  J.  in  Sydney  on 
6th  November  1905.  It  appeared  at  the  trial  that  the  goods  in 
question  were  manufactured  in  America  and  shipped  in  bulk  as 
American  cathartic  pills  from  New  York  to  Sydney  to  the  com- 
pany of  which  defendant  was  the  manager.  There  they  were  to 
be  put  up  in  bottles,  labelled,  and  sold  as  Dr.  Morse's  Indian  Root 
Pills.     Evidence  was  given  that  the  market   value  of  the  pills 
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H.  C.  OF.A.  when  so  put  up  for  sale  and  labelled  was  very  much  greater  than 

^J    '^       the  value  of  the  pills  in  bulk. 
Thr  King        It  was  contended  for  the  plaintiff  by  Dr.  Cullen  K.G..  with 
Ltok        whom  Blacket  appeared,  that  the  pills  were  medicinal  prepaia- 

tions  within  the  meaning  of  sec.  144  of  the  Ctistama  Act^  and  ihae- 

fore  should  have  been  valued  under  that  section,  at  the  market 
value  of  the  completed  preparation  in  New  York  less  the  *'actoal 
cost  of  labour  and  material  used  or  expended  in  Australia  in 
putting  up  and  labelling  "  the  goods.  The  market  value  in  New 
York  of  the  shipment  in  question,  when  so  put  up  and  labelled 
was  shown  to  be  £2,100. 

The  necessary  deductions  and  additions  being  made,  the  reanh  « 
was  that  the  value  for  duty  should,  according  to  this  contentiaii, 
have  been  stated  at  £2,160  8s.,  on  which  the  ad  valorem  duly : 
would  be  £324  Is.  3d.,  instead  of  £23  2s.  as  stated  in  the  entxy. 

For  the  defendant  it  was  contended  by  Gordon  K.C.,  with  whom  i 
Mitchell  appeared,  that  the  valuation  of  the  goods  imder  sec.  144  j 
was  impossible,  because  the  latter  part  of  the  section  could  not  be  ■] 
applied  until  after  the  entry  had  been  made.  Actual  cost  of  J 
labour  and  material  could  not  be  ascertained  at  the  time  of  entry,  i 
In  support  of  this  contention  he  cited  Ex  parte  Britz  (1).  i 

The  point  involved  being  one  of  diifficulty  and  importance  to  \ 
the  administration  of  the  Customs,  His  Honor,  by  consent  of  the  i 
parties,  reserved  for  the  consideration  of  the  Full  CJourt  the  qnes-  \ 
tion  ^i^hether,  on  the  evidence,  and  on  the  proper  interpretation  of  \ 
sees.  144, 154,  and  234  of  the  Cuatoms  Act  1901  and  the  Ctutomi  I 
Tariff  1902,  the  C!ourt  having  power  to  draw  inferences  of  fiicti  | 
the  plaintiff  or  the  defendant  was  entitled  to  a  verdict  upon  the  I 
whole  or  any  part  of  the  plaintiff's  statement   of   claim,  and 
directed  the  case  to  be  set  down  for  argument  accordingly.    The 
verdict  was  to  be  entered  in  accordance  with  the  decision  of  ftc 
Full  Court,  but  the  question  of  costs,  and,  if  necessary,  Uie  ques- 
tion of  penalty,  His  Honor  reserved  for  consideration  until  after 
the  decision  of  the  Full  Court. 

Dr.  GuUen  K.C.  (with  him  Blacket)  for  the  plaintiff.  It  is  clear  ' 
on  the  evidence  that  the  pills  in  question  were  a  medicinal  pre- 

(1)  (1904)  4  S.R.  (N.S.W.),  116. 
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paration  imported  for  the  purpose  of  being  put  up  and  labelled,   ^-  C-  <>'  A* 

within  the  meaning  of  sec.  144  of.  the  Customs  Act,  and  should,       ^ '^ 

therefore,  have  been  valued  for  duty  in  the  manner  prescribed  by    xhe  Kino 
that  section,  unless  the  terms  of  the  section  rendered  it  impossible.       ^^^^^ 

It  is  said  that  the  section  is  inapplicable  because  of  the  presence       

of  the  words  "  actual  cost  of  labour  and  material  used  or  expended 
in  Australia,"  inasmuch  as  at  the  time  of  entry  no  labour  or 
material  has  been  used  or  expended.  That  is  construing  "  actual " 
in  the  sense  of  "  already  in  existence,"  but  that  is  not  the  only  or 
even  the  natural  construction  in  this  context.  The  expression 
** actual  cost"  is  fairly  capable  of  iSeing  construed,  not  as- applied 
to  the  particular  goods  imported,  but  generically,  as  applied  to 
goods  of  that  description.  All  the  important  words  in  the  earlier 
part  of  the  section  are  used  generically,  e.g.,  "  completing  the 
manufacture  thereof,''  "  manufacture  of  any  other  article,"  "  such 
preparations."  They  refer,  not  to  the  actual  goods  in  respect  of 
which  the  entry  is  passed,  but  to  all  goods  of  that  class.  That 
being  so,  words  in  the  latter  part  of  the  section  which  are 
capable  of  being  read  in  the  generic  sense  should  be  so  rea^. 
The  words  "  actual "  and  "  used  (fr  expended  "  may  fairly  be 
construed  as  "  mere "  cost,  in  which  sense  they  become  appli- 
cable to  any  goods  of  the  description  in  question,  that  is  to 
say,  cost  of  labour  and  material  alone,  exclusive  of  other 
heads  of  expenditure  which  might  otherwise  be  included 
under  cost  of  manufacture  or  of  putting  up  for  sale.  On  the 
other  construction,  in  every  case  of  the  importation  of  such 
goods  for  home  consumption  the  section  would  be  wholly  unwork- 
able, although  it  was  clearly  intended  to  apply  to  that  particular 
case.  The  word  "  actual "  was  interpreted  in  the  generic  sense  in 
In  re  United  Merthyr  Collieries  Coinpimy  (1).  The  words  "  actual 
cost  of  removal "  in  an  order  were  construed  to  mean,  not  the 
actual  cost  incurred  in  respect  of,  removing  particular  coal,  but 
the  amount  which  coal  of  that  class  would  in  fact  cost.  Such  a 
calculation  would  be  based  upon  an  estimate.  So  in  the  present 
case  the  importer  may  make  an ,  estimate  of  the  probable  cost  of 
labour  and  material  based  upon  his  previous  experience,  and 
make  the  deduction  provided  for  in  section  144,  and  in  that  way 

(1)  L.R.  15  Eq.,  46. 
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H.  C.  OF  A.  the  whole  section  will  be  satisfied.    In  TJte  Boj^ougk  of  TaTMBoM 
V.  Sanders  (1)  the  words  "  costs  and  expenses  incurred,"  in  a  a» 

The  Kino    tract,  were  construed  as  meaning,  not  disbursements  already  madii 
Lyon        ^^^  costs  which  would  have  to  be  paid.     This  is  a  reasonahleooa!! 

struction  and  one  which  carries  out  the  obvious  int'Cntion  of  tka 

legislature,  whereas  the  other  construction  would  defeat  it  Hb 
Court  should  therefore  adopt  the  reasonable  construction,  even  3 
it  involved  reading  particular  words  in  an  unusual  sense,  irttieh 
is  not  necessary  here  :  Saltnon  v.  Dunconibe  (2) ;  even  alt! 
the  section  under  consideration  is  a  penal  one  :  /2«c  v. 
(3).  In  making  the  valuation  under  sec.  154  the  defen< 
has  not  adopted  the  method  applicable  to  this  partieular  das 
goods,  Avith  the  result  that  the  statements  in  the  entry  are  on 
both  as  to  value  and  as  to  amount  of  duty.  Fraud  is  not  all 
and  need  not  be  proved.  Sec.  234  makes  it  an  offence  to  make 
entry  which  is  untrue  in  any  particular  (d),  or  to  make  a 
ment  which  is  untrue  in  any  particular  in  any  document  prod 
to  any  officer  (e).  The  defendant  has  therefore  committed 
breach  of  that  section,  and  is  liable  to  the  penalties  impost  byi^ 
and  the  plaintiff  is  entitled  to  judgment. 

i 

Gordon  K.C.  and  J,  L.  Campbell  (with  them  MitcheU\  far  th* 
defendant.  The  entry  was  correct  and  was  the  oaly  one  po^'hlt 
under  the  circumstances.  Ex  parte  Britz  (4),  on  this  point,  ma 
rightly  decided.  The  question  is,  not  whether  duty  has  to  be  pwi 
on  these  goods  under  sec.  144,  but  whether  there  was  an  infrin^i 
ment  of  sec.  234  on  the  day  when  the  entry  was  passed  T^\ 
whole  section  uses  terms  which  are  generic,  but  in  practice  ft 
must  be  applied  to  particular  goods.  When  a  shipment  iij 
imported  the  "  ordinary  market  value "  must  be  the  ordinaif 
market  value  of  that  particular  shipment,  and  in  the  same  way 
"  actual  cost "  must  refer  to  the  particular  goods.  The  valmnf 
under  sec.  144  need  not  be  made  at  the  time  of  entry.  On  ttat 
day  it  would  be  sufficient  to  pass  an  entry  under  sec.  154.  Then 
the  Customs  authorities  could  take  security  under  sea  42  for  tli« 
due  payment  of  any  further  duty  which  might  become  paytW* 

(1)  2  C.L.R.,  214,  at  p.  220.  (3)  (1905)  2  K.B..  748, 

(2)  11  App.  Cas.,  627.  (4)  (1904)  4  S.R.  (N.S.  W.),  116. 
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later  on.  When  the  goods  are  put  up  and  labelled,  the  H.  C.  of  A. 
valuation  under  sec.  144  might  be  made,  and  the  "  actual  cost  of  ^^^' 
labour  and  material  used  or  expended  "  deducted.  It  is  impossible  thk  King 
until  that  time  arrives  to  make  the  calculation  of  "  actual  cost." 
To  construe  that  expression  as  meaning  "  estimated  "  or  "  probable  " 
cost  would  be  straining  the  words.  Every  word  in  the  latter  part 
of  the  section  points  clearly  in  one  direction,  that  is,  that  the 
actual  sum  expeuded  on  the  specific  goods  in  the  process  of  com- 
pleting the  manufacture  must  be  ascertained  before  the  calculation 
of  value  is  to  be  made.  The  argument,  that  on  this  construc- 
tion the  section  would  be  difficult  to  work,  applies  equally  to  the 
construction  put  forward  by  the  Crown.  In  the  one  case  the 
burden  is  on  the  Customs  authorities,  and  in  the  other  upon  the 
importer.  If  the  importer  has  to  make  an  estimate,  and  in 
doing  so  he  makes  a  mistake,  he  renders  himself  liable  to  a 
penalty.  The  Act  makes  no  distinction  between  intentional  and 
unintentional  breaches. 

[Griffith  C.J. — In  a  taxing  Act  the  rule  is  that  the  words  are 
to  receive  their  ordinary  natural  meaning,  without  straining.] 

In  sec.  155  the  word  "  actual "  is  used  to  mean  "  in  fact,"  not 
generically  but  specifically.  That  is  the  natural  meaning  of  the 
word,  and  it  is  strengthened  in  sec.  144  by  the  words  "  used  or 
expended."  In  sec.  155  where  an  estimate  is  intended,  words  are 
used  to  indicate  that  intention,  e.g.,  "  actual  money  price  at  which 
8uck  goods  were  saleable"  This  construction  gives  a  reasonable 
operation  to  every  part  of  the  section,  and  as  it  gives  effect  to  the 
words  in  their  natural  and  ordinary  meaning  it  should  be  adopted. 
It  may  be  that  in  general  the  whole  duty  is  to  be  paid  at  the  time 
of  entry,  but  in  this  case  the  legislature,  having  used  words  which 
make  that  impossible,  must  be  taken  to  have  intended  that  in  the 
case  of  such  goods,  owing  to  the  peculiar  conditions  under  which 
they  are  imported,  there  should  be  an  exception  to  the  general 
rule.  There  is  abundant  provision  in  other  sections  of  the  Act 
for  recovery  of  the  balance  of  duty  afterwards,  e.g.,  sec.  153.  The 
other  construction  necessitates  leaving  out  "  actual "  and  sub- 
stituting some  such  word  as  "  ordinary."  Even  if  the  words 
of  the  first  part  of  the  section  are  construed  as  requiring 
an   estimate   to   be   made,   the  concluding  part  of  the  section 
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H.  C.  OF  A.  uses    words   which    rebut    any    inference    that    estimates 

*^^'       cont^nplated    in   making  the   deduction.      Sees.    144  and  154 

The  Kino    ^*y  be   read   together  as  imposing  a  primary  liability  at  the 

Lyon        ^*^  ^^  entry  under  the  latter  section,  and  a  contingent  liabifitT; 

to  arise  if  certain  events  happen,  under  sec  144.     Sec  154  wis 

the  only  one  applicable  up  to  the  date  of  this  action,  and  evay 
requirement  of  it  was  complied  with.  The  entry  was  made  on 
the  only  form  supplied  by  the  authorities. 

In  re  United  Merthyr  Collieries  Company  (1)  is  in  the 
defendant's  favour.  "  Actual "  there  was  held  to  mean  nol 
"estimated/'  but  actual,  in  the  ordinary  sense  of  somethiof 
already  done.  In  Borough  of  Tamworth  v.  Sanders  (2),  A^ 
Court  was  considering  the  question  whether  "  costs  and  expenas 
incurred "  meant  only  disbursements  already  made,  or  indndei 
liabilities  as  well,  not  whether  it  meant  past  or  future. 

As  to  Salmon  v.  Buncombe  (3),  Lord  HobJumse  said  that  the ! 
natural  and  ordinary  meaning  of  words  should  be  preferred,  "  if 
such   a  construction  left  a  substantial  operative   effect  to  the  ' 
enactment."   That  is  in  the  defendant's  favour.    Rex  \\  Vcisey  (A) 
applies  only  to  a  case  in  which  the  natural  construction  of  words 
would  altogether  nullify  the  Statute,  which  is  not  the  case  hew. 

Dr.  Cullen  K.C.  in  reply.  The  postponement  of  the  paymeol 
of  duty  until  completion  of  the  manufacture  or  process  of  pattiog 
up  and  labelling,  would,  in  the  case  of  goods  imported  for  home 
consumption,  lead  to  the  very  result  which  the  legislature  has  ; 
throughout  the  Act  laboured  to  prevent,  that  is,  the  escape  of 
dutiable  goods  from  the  control  of  the  Customs  before  duty  » 
finally  paid.  A  construction  which  would  lead  to  a  result  so 
opposed  to  the  policy  of  the  Act  should  be  avoided  if  possible 

April  6.  Griffith  C.J.     This  was  an  action  brought  by  the  Crown 

against  the  defendant  to  recover  penalties  for  breaches  of  the 
provisions  of  the  Customs  Act  1901  by  making  a  false  entiy  and 
an  untrue  declaration  in  a  Customs  entry.  The  question  to  be 
determined  in  this  case  is  one  which  was  left  undecided  by  this 

(1)  LB.  15  Eq.,  46.  (3)  11  App.  Cas.,  627,  at  p.  633. 

(2)  2  C.L.R  ,  2J4.  (4)  (1906)  2  K.B.,  748. 
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Court  in  the  cjase  of  Donokoe  v.  BHtz  (1),  and  depends  upon  the  H.  C.  oy  a. 
construction  of  sec.  144  of  the  Customs  Act  1901.  That  section 
provides:  [His  Honor  read  the  section,  and  proceeded  :]  The 
goods  in  question,  which  were  imported  by  the  defendant,  were 
"  a  medicinal  preparation  nob  completely  manufactured  but  im- 
ported for  completing  the  manufacture  thereof,  or  for  the  manu- 
facture of  another  article  by  putting  up  and. labelling  it  under  a 
proprietary  or  trade  name."  That  appears  upon  the  evidence,  as 
to  which  this  Court  is  to  draw  any  necessary  inferences  of  fact.  The 
goods  were  valued  by  the  defendant  at  their  value  in  New  York, 
from  which  place  they  were  imported,  as  if  they  were  ordinarj- 
goods  subject  to  ad  valoreTn  duty,  and  as  if  sec.  144  had  no  applica- 
tion to  them.  It  appears  that  the  goods  were  consigned  by  whole- 
sale manufacturers  to  the  defendant  for  the  purpose  of  putting 
them  up  and  labelling  them  for  sale  in  New  South  Wales.  The 
result  of  the  evidence  is  that,  in  the  condition  in  which  they 
were  imported,  according  to  the  invoice  value  the  goods  wei'e 
worth  £140  or  thereabouts  with  ten  per  cent,  added,  whereas,  if 
they  were  valued  according  to  the  provisions  of  sec.  144,  they 
were  worth  more  than  £2000.  The  question  is  whether  under 
these  circumstances  the  defendant  has  committed  a  breach  of  the 
Act  in  entering  the  goods  as  of  the  value  of  £140,  and  declaring 
that  to  be  their  true  value. 

The  difficulty  is  said  to  arise  from  the  use  in  this  section  of  the 
words  "  actual  cost  of  labour  and  material  used  or  expended  in 
Australia,"  words  which,  it  is  said,  refer  to  an  existing  fact 
ascertained  by  something  which  has  already  happened.  On  the 
other  hand  it  is  said  that  the  section  refers  to  something  to  be 
done  at  the  time  of  passing  the  entry,  and  that,  if  at  that  time  the 
cost  of  labour  and  material  has  not  been  ascertained  by  actual 
expenditure,  that  circumstance  does  not  aftect  the  express  direc- 
tion of  the  Statute  that  the  goods  are  to  be  valued  at  the  time  of 
entry  according  to  the  rule  prescribed  by  the  Statute. 

Now,  this  Act  contains  general  provisions  as  to  the  working 
of  the  Customs  Department.  But  it  does  not  introduce  any  new 
system.  The  system  which  it  adopts  has  been  in  force  as  long  as 
Customs  duties  have  been  imposed.      The  method  adopted  has 

(1)  1  C.L.R.,  391. 
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H.  C.  OF  A.  always  been  that  the  value  is  to  be  declared  and  the  dntv  paid 
at  the  time  of  passing  the  entry.     In  the  case  of  goods  impcHted 

Thb  Kiko    for  home  consumption  the  course  of  procedure  is  first  getting  the 
goods  passed  and  paying  the  duty,  and  then  taking  the  goods  c^ ' 
of  the  Customs  into  consumption. 

I  will  refer  to  some  of  the  sections  which  deal  with  the  subjeet 
Sec.  30  provides,   amongst   other  things,  that   goods  shall  ht\ 
subject  to  the  control  of  the  Customs  from  the  time  of  impoitt- 
tion  until  delivery  for  home  consumption  or  until  exportation  to 
parts  beyond  the  seas,  whichever  shall  first   happen.     Sec.  It 
provides  that  entries  shall  be  made  by  the  delivery  of  the  eDtry; 
by  the  owner  to  the  Collector,  and  sea  39  provides  that  **  entria 
shall  be  passed  by  the  Collector  signing  the  entry,  and  on  die 
passing  of  the  entry  the  goods  shall  be  deemed  to  be  enter«l,Mi 
any  entry  so  passed  shall  be  warrant  for  dealing  with  the  good* 
in  accordance  with  the  entrj?^."     Sec,  68  provides  that  imported 
goods  shall  be  entered  either  for  home  consumption,  for  ware- 1 
housing,  or  for  transhipment.    That,  of  course,  is  at  the  option  d  , 
the  importer.   Sec.  78  provides  that  dutiable  goods  may  be  ware- ; 
housed  in  warehouses  licensed  by  the  Minister.     Sec  79  provides  i 
that  there  shall  be  four  classes  of  licensed  warehouses,  one  of  them  j 
being  manufacturing  warehouses,   to   be   used  for  warehousinf  { 
goods  not  completely  manufactured  and  for  carrying  on  themanv- 1 
facture  trade  or  process  necessary  for  its  completion.     Part  YUL  | 
of  the  Statute  relates  to  duties,  and  of  that  the  principal  diviaoa 
relates  to  payment  and  computation  of  duties.    Division  2  relays 
to  ad  valoretn  duties,  the  provisions  of  Division  1  being  qualii-  i 
cations  of  the  latter  division.    Sec.  154  provides  that :  [His  Honor  ■ 
read  the  section  to  the  end  of   sub-sec.  (6).]      Sec.  155  defines  ; 
"  genuine  invoice."    Of  course,  there  need  not  be  an  invoice  at  all, 
but  the  duty  cast  upon  the  importer  is  to  state  the  value  of  the  ; 
goods  and  verify  it  by  declaration,  and  especially  by  producticn  ; 
of  the  genuine  invoice,  if  there  is  one.      Having  regard  to  tbe« 
provisions  let  us  look  at  sec.  144      [His  Honour  then  read  the 
section  and  proceeded  :]    That  is  a  section  qualifying  sec  LM. 
The  latter  section  lays  down  a  general  rule  for  valuing  goods  for 
duty,  while  sec.  144  establishes  another  rule,  or  a  qualification  of 
the  general  rule,  which  is  to  be  applied  to  the  case  of  medicinal 
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preparations  not  completely  mannfactured,  but  imported  for  com 
pleting  the  manufacture,  or  for  putting  up  and  labelling  under  a 
proprietary  or  trade  name.  Pr-imd  facie,  therefore,  on  the 
importation  of  goods  of  this  sort,  they  ought  to  be  described 
as  medicinal  preparations  not  completely  manufactured  but 
imported  for  the  purpose  of  completing  tlie  manufacture.  If 
that  were  stated  in  the  entry  it  would  at  once  be  apparent  that 
their  value  for  duty  was  not  the  value  as  prescribed  by  sec.  154, 
but  that  prescribed  by  sec.  144?.  It  is  said,  however,  that  this  result 
is  excluded  by  the  words  "  actual  cost  of  labour  and  material  used 
or  expended  in  Australia."  Now,  in  construing  sections  of  this 
kind,  the  first  duty  of  the  Court  is  to  ascertain  what  the  legisla- 
ture intended  to  enact,  and  to  give  effect  to  all  the  words  that  it 
has  used  in  expressing  that  intention.  The  imj)ortant  direction 
in  this  section  is  that  the  goods  *'  shall  be  iri*espective  of  cost 
valued  for  duty  and  duty  shall  be  paid  thereon  at  the  ordinary 
market  value  in  the  country  whence  imported  of  the  completed 
preparation  when  put  up  and  labelled  under  such  proprietary  or 
trade  name."  That  is  an  explicit  direction  as  to  the  valuing  of 
the  goods  for  duty,  and  the  payment  of  duty.  Valuing  for  duty  is 
part  of  the  entry,  and  payment  of  the  duty  precedes  importation. 
Pri7iw£/aci6,  therefore,  this  is  a  section  to  come  into  operation  before 
or  at  the  time  when  the  goods  are  entered.  I  have  already  pointed 
out  that  if  they  were  not  to  be  entered  for  home  consumption  they 
might  be  warehoused,  and  the  manufacture  completed  in  the  ware- 
house. If  the  importer  desires  to  make  them  up  in  that  way,  he  can 
enter  them  for  warehousing  if  he  pleases,  or,  if  he  desires  to  enter 
them  for  home  consumption,  he  can  do  that.  But  sec,  144  is 
positive,  and  does  not  depend  upon  the  form  of  entry  that  the 
importer  may  prefer  to  adopt.  The  prima  facie  meaning  is  clear, 
and  no  difficulty  need  arise  in  carrying  it  out.  But,  it  is  said, 
the  prima  facie  meaning  cannot  be  adopted  without  rejecting  the 
words  "  actual  cost  of  labour  and  material  used  or  expended  in 
Australia."  If  that  were  so,  it  would  be  the  duty  of  the  Court,  I 
think,  to  give  effect  to  those  words,  and,  even  if  the  consequence 
was  that  the  duty  required  to  be  performed  by  the  importer  was 
one  which  could  not  be  performed  at  the  time  of  the  passing  of 
the  entry,  the  Court  would  be  compelled  to  agree  with  the  decision 
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H.  C.  OF  A.  of  the  Supreme  Court  on  this  point  in  the  case  of  Ex  parte  Britz, 
1906.        ^Yy     It  it  necessary,  therefore,  to  look  at  the  words  a  little  more 

The  King    closely, 
j^^*  ,  In  the  first  jJ^ce,  I  remark  that  the  words  are  used  as  part  rf 

a  sentence  deffiing  with  a  matter  that  is  to  a  certain  extent 
conjectural.  But  it  is  a  matter  which  is  certain  to  a  commcn 
intent,  though  not  arithmetically  ascertained.  What  has  to  be 
ascertained  is  the  market  value  in  the  country  whence  imported 
of  the  completed  preparation  when  put  up  and  labelled  under  itn 
proprietary  or  trade  name.  The  subject  matter  of  the  calcolatica 
is  a  mass  of  material  imported  into  Australia  in  bulk.  Howthsl 
mass  will  work  out  when  completely  divided  up  is  a  matter  certaii 
to  a  common  intent,  though  not  in  a  mathematical  sense.  Tbfi 
quantity  may  vbsv  by  a  few  boxes  or  numbers  on  one  side  or  Ad 
other ;  it  is  to  thsff  extent  conjectural.  That  is  the  first  som  to  be 
worked  out  in  determining  the  amount  at  which  the  goods  shoaU 
be  valued  for  duty.  The  second  is  the  actual  cost  of  labour  and 
material  used  or  expended  in  Australia  in  completing  the  manxt* 
facture  or  in  putting  up  and  labelling  the  material  impcxtei 
Now,  if  these  words  are  capable  of  a  meaning  analogous  to  that  is 
which  the  first  branch  of  the  sentengp  is  used,  it  is  not  nnreaaoD^ 
able  to  adopt  it.  If  the  goods  are  not  for  home  consnmptioii  but  i 
for  warehousing,  the  actual  cost  of  labour  and  material  used  or 
expended  in  Australia  cannot,  of  course,  be  then  ascertained,  as  it  i?  j 
not  known  to  a  certainty.  Nor  is  the  other  element  of  calculation 
known  to  a  certainty.  Where  we  find  a  difficulty  of  that  kinJ, 
it  is  proper  to  inquire  whether  the  words  are  so  plain  and 
unambiguous  that  no  other  meaning  can  be  given  to  them,  that 
is  to  say,  whether  the  word  "  actual  '*  necessarily  bears  sudi  a 
definite  meaning  that  it  cannot  be  read  in  any  sense  consistently 
with  the  plain  meaning  of  the  other  words  of  the  sentence.  I 
think  that  the  word  "  actual,"  even  apart  from  this  collocation,  is 
capable  of  another  construction.  But  in  this  passage  it  seems  to 
me  to  admit  of  two  meanings,  one  being  "  such  cost  as  is  ascer- 
tained by  actual  disbursements  already  made,"  in  antithesis  to 
"estimated"  or  "probable"  cost,  and  the  other  the  "real  direct  cost" 
as  measured  by  necessary  disbursements  for  the  sole  purpo^  d 

(1)  (1904)  4  S.R.  (N.S.W.),  116. 
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completing  the  manufacture  or  putting  up  the  article  under  a  H.  C.  of  A. 
proprietary  or  ti*ade  name,  in  antithesis  to  notional  or  constructive 
cost,  which  might  include  rent  of  warehouse  and  general  super- 
vision. By  adopting  the  first  construction  we  get  an  inconsistency 
between  the  two  parts  of  the  section.  The  first  part  requires  the 
value  to  be  stated  for  duty,  and  duty  paid  immediately,  whilst  by 
the  second,  a  man  is  required  to  pay  a  duty  which  cannot  be  ascer- 
tained. That  is  a  reductio  ad  absurdum.  Still  it  is  quite  clear 
that  he  cannot  import  the  goods  until  he  has  paid  the  duty.  A 
construction  which  has  that  result  is  to  be  rejected  unless  the 
words  are  incapable  of  any  other  sensible  meaning.  The  other 
construction  is  equally  rational,  and  it  is  the  only  one  which  is 
entirely  consistent  with  the  rest  of  the  section.  I  am  of  opinion 
that  the  words  ''  a^^tual  cost  of  labour  and  material  used  or 
expended,"  mean  actual  cost,  so  far  as  it  can  be  ascertained  at 
that  time.  Whether  it  can  be  ascertained  at  the  time  depends 
entirely  upon  the  importer  himself.  If  he  chooses  to  adopt  a  form 
of  entry  which  renders  it  impossible  to  ascertain  it,  the  fault  lies 
with  him.  For  these  reasons,  I  am  of  opinion  that  the  contention 
of  the  Crown  is  correct,  and  that  the  defendant  was  guilty  of  a 
breach  of  the  Act  in  making  the  entrj''  which  he  has  made. 
Accordingly,  there  must  be  judgment  for  the  Crown  for  such 
penalty  as  the  learned  Judge  before  whom  the  matter  came  may 
think  fit  to  impose. 


Barton  J.  I  am  of  the  same  opinion.  I  think  that  the  stage 
at  which  the  calculation  is  to  be  made  is  fixed  by  the  section,  and 
that  the  matter  turns  upon  the  provision  that "  the  goods  shall  be 
irrespective  of  cost  valued  for  duty  and  duty  shall  be  paid  thereon.'' 
It  is  from  the  moment  of  entry  that  the  section  speaks,  when  the 
entry  is  made,  as  here,  for  home  consumption,  and  when  it  says 
that  the  value  for  duty  shall  be  the  ordinary  market  value  of  the 
goods  in  the  country  whence  imported  it  speaks  of  things  which 
can  be  ascertained  &s  at  that  time.  Then  it  goes  on  to  say  that 
there  is  to  be  deducted  from  that  the  "  actual  cost  of  labour  and 
material  used  or  expended  in  Australia  in  completing  the  manu- 
facture thereof  or  of  putting  up  and  labelling  the  same."  It  is 
quite  clear  that  if  we  read  that  literally  there  is  a  difficulty 
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HT.  c.  OF  A.  created  as  contended  for  by  the  defendant    At  that  stage  the : 

1906 

^^^^  actual  cost,  in  the  usual  sense  of  the  term,  has  not  yet  been 
Thk  King  incurred,  and  therefore  it  cannot  then  be  exactly  aaoertainei ; 
Lyon.  ^^^  ^^  ^^^  bound  to  read  the  passage  so  as  to  give  it  aooie ; 
meaning  and  effect,  not  to  read  it,  as  I  take  it,  so  as  to  make  il ; 
say  that  the  legislature  meant  that  the  goods  should  be  valued  i 
for  duty  and  the  duty  paid  only  on  the  completion  of  the  proees i 
of  manufacture  or  putting  up  and  labelling,  although  the  geo^j 
provisions  of  the  Act  and  this  section  in  particular  indicate  tbil| 
the  duty  is  to  be  paid  upon  entry,  there  and  then.  That  woaidi 
be  an  unusual  method  of  construction,  and  we  naturally  sekl 
ourselves,  could  Parliament  have  intended  to  make  such  a  pro-^ 
vision  as  would  render  nugatory  the  whole  provision  for  paymeoti 
of  duty  at  the  time  of  entry  ?  The  result,  in  my  opinion,  is  that  tte 
words  "  actual  cost "  should  be  interpreted  in  view  of  the  drcuBh 
stances  under  which  the  deduction  has  to  be  made,  that  is  to  saj,j 
that  the  cost  at  the  moment  at  which  the  goods  are  valued  for 
duty  and  at  which  duty  is  to  be  paid  on  them,  is  not  actual  cost  m 
it  would  be  understood  under  other  circumstances  It  is  plain  th8t| 
the  legislature  did  not  intend  the  word  ''  actual "  to  be  understood; 
in  the  ordinary  sense,  but  aa  meaning  actual  cost  as  nearly  as  it  cm  | 
be  computed  at  that  time  and  in  those  circumstances.  The  nearrtk 
thing  to  that  would  be  the  cost  of  manufacture  as  ascertained  hf\ 
experience.  That  is  to  say,  the  cost,  as  I  suggested  in  the  coanaj 
of  the  argument,  as  estimated  by  the  owner  of  a  going  conoeiivj 
engaged  in  the  business  of  putting  up  these  pills  for  sale,  so  as  to  | 
convert  them  from  nondescript  bulk  into  the  marketable  completed] 
article.  The  calculation  would  be  based  on  the  quantity  of  thep)odi| 
imported  as  it  will  be  represented  in  the  goods  when  labelled  and  I 
put  up  in  bottles,  the  cost  of  bottles,  labels  and  printing,  and  theoo6l| 
of  wages  to  be  paid  during  the  process.  All  these  things  an! 
capable  of  being  computed  at  that  time.    This  is  an  immediate 

i 

calculation  based  upon  known  facts.  This  construction  of  tfaa 
words  "  actual  cost  of  labour  and  material  used  or  expended ' 
gives  a  sensible  meaning  to  every  part  of  the  section. 

For  these  reasons  I  agree  with  my  learned  brother  the  Ghiet 
Justice  in  the  opinion  that  the  contentipn  of  the  Crown  is  righ^ 
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and  that  the  defendant  is  liable  to  a  penalty  for  a  breach  of  the  H.  C.  of  A. 

.    ^  1906. 

Act 


0'C!oNNOR  J.  In  this  case  the  charge  against  the  defendant, 
although  put  in  several  diflFerent  ways,  involves  really  only  the 
one  charge,  that  the  entry  made  by  the  defendant  vras  untrue  in 
two  particulars,  in  the  statement  of  value  for  duty,  and  in  the 
amount  at  which  the  duty  was  stated.  As  the  latter  amount 
depended  upon  the  value  for  duty  the  whole  of  the  charges  are 
expressed  substantially  in  the  one  allegation  that  the  entry  was 
untrue  in  respect  of  the  statement  of  value  for  duty.  Now,  the 
value  for  duty  is  a  mixed  question  of  law  and  fact.  There  is  a 
very  great  deal  of  difference  between  what  the  plaintiff  alleges 
to  be  the  value,  namely,  £2,160,  and  the  value  for  duty  stated  by 
the  defendant,  £154.  The  difference  between  these  valuations 
depends  entirely  upon  the  view  taken  of  the  meaning  of  sec.  144. 
The  difference  between  the  two  valuations  turns  entirely  upon  a 
question  of  law. 

We  have  had  two  interpretations  of  the  section  put  before  us. 
That  contended  for  by  Mr.  Gordon  is  this :  the  valuation  for 
duty  must  mean  valuation  at  the  time  when  payment  is  to  be 
made.  That  valuation  cannot  be  made  until  after  the  process  of 
putting  up  the  goods  has  taken  place.  Therefore  the  time  for 
payment  of  duty  cannot  arrive  until  the  goods  have  been  actually 
put  up  and  the  cost  to  be  ascertained  has  been  actually  incurred. 
Then,  and  not  until  then,  is  the  defendant  liable  to  pay  duty. 
Certainly  that  construction  does  give  a  meaning  to  the  section. 
The  question  is  whether  that  meaning  is  at  all  consistent  with 
the  intention  of  the  Act  in  general  or  of  this  section  in  particular. 
Dr.  Cullen,  on  the  other  hand,  reads  the  section  as  making  it 
imperative  upon  the  person  wishing  to  pass  goods  to  make  an 
estimate  of  what  the  actual  cost  of  labour  and  material  used  or 
expended  in  putting  up  and  manufacturing  the  goods  will  be, 
and,  after  deducting  that  from  the  other  known  elements  of  value, 
to  state  upon  the  entry  of  the  goods,  and  before  they  are  put  up, 
what  the  value  for  the  purpose  of  duty  will  be.  The  question  for 
our  determination  is :  which  of  these  constructions  is  more  in 
accordance  with  the  intention  of  the  legislature  as  indicated  by 
tlie  Act  as  a  whole. 


Thk  Kino 

V, 

Lyon. 


O'Connor  J. 


V. 
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H.  C.  ofA.       There  are  two  main  underlying  principles  in  the  Actwhick, 
must  not  be  lost  sight  of.     The  first  is  this :  the  whole  policy  of 

Thk  King  ^he  Customs  Act,  as  indicated  by  a  number  of  sections,  is  tliut, 
from  the  time  of  importation  until  the  time  of  paying  duty,  the 
customs  shall  not  lose  control  of  the  articles  imported.  That  b 
indicated  directly  in  sec.  30,  which  provides  that  imported  goods 
shall  be  subject  to  the  control  of  the  customs  from  the  time  of 
importation  until  delivery  for  home  consumption  or  exportatioiL 
The  object  of  that  provision,  if  it  were  necessary  to  give  any 
reasons  for  its  enactment,  is  obvious ;  if  once  goods  go  into  home 
consumption,  that  is,  into  circulation,  it  becomes  almost  im|K»siblej 
to  trace  them.  The  only  security  the  customs  authorities  cjooM 
have  in  such  a  case  for  the  payment  of  duty  would  be  in  mofll 
cases  the  personal  security  of  the  importer.  Therefore  it  is,  if 
the  Act  is  to  be  eflFective,  that  all  through  the  dealings  with  the 
goods,  from  the  time  they  are  first  imported  until  duty  is  paii 
they  must  be  kept  under  customs  control.  In  order  to  ^eure 
that  end  it  is  provided  that  no  goods  can  be  landed  from  the  ship 
until  the  entry  has  been  passed  or  a  permit  given  by  the  collectM*. 
The  entry  must  be  passed  before  goods  can  be  landed.  Entry 
may  be  passed  in  one  of  three  ways.  It  may  be  made  for  home 
consumption,  that  is  to  say,  by  passing  an  entry  immediateiyr 
which,  according  to  the  Act,  is  a  warrant  for  taking  the  goods 
away  and  dealing  with  them.  Before  they  go  out  for  eonsnmp*  i 
tion  duty  must  be  paid.  For  that  purpose  it  is  essentdal  Uoi 
there  be  a  payment  of  duty  contemporaneous  with  the  enUy. 
The  other  cases  for  which  they  may  be  entered  are  for  warehoosingr 
and  for  transhipment.  Warehouses  under  the  Act  are  of  several 
kinds.  There  are  some  in  which  a  manufacture  may  be  carried 
on  in  bond.  If  goods  are  imported  for  the  purpose  of  being  manu- 
factured, the  manufacture  is  carried  on  in  the  Vrarehouse  in  bond, 
and  when  the  manufacture  is  completed,  an  entry  for  home  con- 
sumption is  made  and  duty  is  paid.  It  will  be  seen  from  these 
different  kinds  of  entry  that  the  time  for  valuation  is  different  in 
different  cases.  In  the  case  of  an  entry  for  home  consumption,  it 
must  be  made  when  the  goods  are  landed.  In  the  case  of  an  entiy 
for  warehousing,  it  is  not  necessary  to  make  a  valuation  imtil  the 
time  an-ives  for  payment  of  duty.     And  if  goods  are  entered 
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for  manufacture,  matters  may  be  arranged  so  that  the  manu-  H.  C.  of  A. 
facture  may  be  carried  out  in  a  warehouse,  and  duty  paid  when 
the  manufacture  is  complete.  Thus  the  time  for  payment  of  duty 
arises  only  when  all  the  elements  necessary  for  making  the  valua- 
tion are  in  existence.  But  if  we  look  at  the  entry  in  question  here 
we  see  that  it  is  an  entry  for  home  consumption.  That  entry 
cannot  be  made  without  payment  of  duty.  Duty  cannot  be  fixed 
without  ascertainment  of  value,  and  according  to  the  whole  scheme 
of  collection  of  duties  under  the  Act,  the  time  for  payment  of  duty 
is  the  time  for  valuation.  But  it  is  contended  that  in  cases  under 
sec.  144  the  valuation  may  be  deferred.  If  it  is  to  be  deferred  to 
some  later  period  that  is  absolutely  contradictory  of  the  whole 
scheme  of  the  Act,  because  then  the  goods  must  go  into  consump- 
tion without  an  entry,  and  the  provisions  for  keeping  control  of 
the  goods  in  the  customs  become  valueless.  Now,  it  is  said  by 
Mr.  Gordon  that  there  is  no  reason  why  the  entry  should  not  be 
made,  that  is,  an  entry  on  importation,  under  sec.  154  in  the 
ordinary  way,  leaving  out  sec.  144  altogether,  and  afterwards 
when  the  manufacture  is  completed,  and  the  product  ready  for 
home  consumption,  the  additional  value  may  be  ascertained  and 
the  extra  duty  recovered.  But  in  my  view  that  contention  is 
not  sound,  for  this  reason : — Sec  144  must  be  taken  as  qualifying 
sec.  154,  and,  although  in  regard  to  ordinary  goods  where  duty 
is  imposed  according  to  value,  the  valuation  is  to  be  made 
under  sub-section  (a)  of  that  section,  immediately  it  appears 
that  the  goods  which  are  being  imported  are  of  the  kind 
indicated  in  sec.  144  they  are  taken  out  of  the  general  category 
and  must  be  dealt  with  under  the  latter  section.  If  Mr.  Gordon 
is  right  in  saying  that  the  goods  are  not  within  sec.  144  until 
they  have  been  bottled,  labelled  and  put  up  ready  for  sale,  the 
importer  would  not  need  to  make  any  entry  at  all,  for  in  that 
case  no  duty  would  be  payable  until  after  the  process  of 
manufacture  was  completed,  and  the  goods  had  gone  from  the 
control  of  the  customs.  Now,  one  objection  that  was  put  very 
strongly  by  Mr,  Gordon,  and  which  at  first  impressed  me  a  good 
deal  was  this,  that  as  the  making  of  an  incorrect  statement  under 
sec.  144  is  pxmishable  by  severe  penalties,  the  legislature  could 
not  have  intended  that  the  Act  should  compel  an  importer  to 


O'Connor  J. 


786  HIGH  COURT  [1906L 

H.  C.  OF  A.  make  such  a  difficult  estimate,  in  which  he  might  very  eiafljr  i 
1906.        niake   a  mistake,  and   then   provide   a   hea\y  penalty  for  the  i 

The  KiNii    making  of  any  mistake.     But  the  answer  to  that  is  this,  thct  i 

•  ^'^        it  is  one  of  the  underlying  principles  of  the  Act  that  the  Goveni- 

ment  should  rely  upon  the  importer  to  honestly  state  the  trotli, ; 

according  to  his  knowledge,  in  reference  to  a  matter  of  whidi  he 

knows  everything  and  the   customs  authorities  know  nothing* 

If  in    the   case    of    duties    payable   ad  vakn^ni    the    customs; 

authorities  took  steps  in  each  case  to  satisfy  themselves  of  the 

value  of  the  goods  for  duty  before  allowing  them  to  land,  trub  i 

would  be  seriously  hampered.      Almost  of  necessity  they  mnsl  I 

take  the  importer's  statement  of  value  privid  facie  as  true.    Hie  I 

policy  of  yie  Act,  therefore,  is  that  the  customs  authorities  tmsl  i 

to  the  statement  of  the  person  importing  the  goods.     There  an ! 

cases  in  which  there  is  no  difficulty  in  stating  values  accuratdr.  \ 

In   the  ordinary  case  of  goods  purchased  abroad  the    importer 

will  have  no  difficulty  in  stating  the  market  value.     But  thcf* 

are  manj'^  cases  in    which  tlie  goods  have   not  been   purchased 

abroad,  but  have  been  exported  for  sale  in  Australia.    How  is  the 

market  value  in  the  country  of  export  to  be  fixed  b^-  the  importer. 

In  such  cases  he  cannot  do  more  than  make  an  estimate  of  the 

fair  market  value  of  the  particular  goods  in  the  principal  market 

of  the  country  whence  they  are  exported. 

The  necessity  of  estimates  of  value  by  importers  is  apparent 
through  all  that  portion  of  the  Act  which  deals  with  duties 
imposed  according  to  value.  In  the  case  of  all  these  estimates  of 
value  the  importer  is  liable  to  be  proceeded  against  for  misstate- 
ments of  value.  It  appears  to  me,  therefore,  that  the  interpreta- 
tion contended  for  by  Mr.  Gordon  would  be  absolutely  contranr 
to  the  whole  intent  and  purpose  of  the  Act  as  shown  in  its  other 
provisions,  and  would  render  nugatory  the  precautions  displayed 
all  through  the  Act  for  keeping  the  goods  under  the  control  of 
the  customs  till  duty  heis  been  paid.  On  the  other  hand,  Dr. 
CuUen's  contention  is  one  which  the  words  are  capable  of  bearing 
grammatically,  and  it  is  a  construction  which  will  bring  this  sec- 
tion into  harmony  with  the  underlying  principles  of  the  Act  and 
the  rest  of  its  provisions.     I  do  not  think  it  is  necessary  to  strain 
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any  of  the  words  of  the  section  to  give  effect  to  that  interpretation.  ^-  C.  of  a. 
Several  cases  were  cited  to  us  in  which  the  Court,  in  order  to  avoid 
reducing  a  section  to  a  nullity,  had  gone  a  very  long  way  in  its  the  King 
construction  in  order  to  bring  out  a  workable  meaning.  There  is  ^^^^. 
no  necessity  to  do  that  in  this  case.  I  think  the  case  of  Rex  v. 
Vasey  (1),  in  which  Lord  Alverstone  C.J.  makes  a  statement  of  the 
law  as  applied  to  a  criminal  case,  states  correctly  the  principle  laid 
down  by  all  the  authorities.  He  said,  (2) : — ''  Where  the  language 
of  a  statute,  in  its  ordinary  meaning  and  grammatical  construction, 
leads  to  a  manifest  contradiction  of  the  apparent  purpose  of  the 
enactment,  or  to  some  inconvenience  or  absurdity,  hardship,  or 
injustice,  presumably  not  intended,  a  construction  may  be  put  upon 
it  which  modifies  the  meaning  of  the  words,  and  even  the  structure 
of  the  sentence."  He  there  quotes  with  approval  the  passage 
from  Maxwell  on  the  Interpretation  of  Statutes,  3rd.  ed.,  p.  319, 
in  which  the  principle  is  laid  down  to  its  fullest  extent.  It  is  not 
necessary  to  go  to  that  extent  here,  because,  it  appears  to  me,  you 
may  interpret  this  section  as  my  learned  brother  the  Chief  Justice 
has  suggested,  by  construing  the  words  "actual  cost  of  labour  and 
material  used  or  expended"  not  as  meaning  labour  and  material 
actually  used  or  expended  on  these  particular  goods,  but  actual  as 
drawing  a  distinction  between  cost  of  labour  and  material  only  and 
other  costs  which  might  fairly  in  the  ordinary  estimate  of  trade 
profits  be  put  upon  that  labour  and  material.  I  think  that  is  the 
proper  contruction  of  the  words. 

That  is  a  construction  which  makes  it  possible  to  have  the 
entry  made  when  the  goods  are  landed.  If  the  goods  are  entered 
for  home  consumption  the  estimate  must,  of  course,  be  made  before 
the  cost  has  been  incurred.  But,  if  the  other  form  of  entry,  namely, 
warehousing  for  manufacture,  is  adopted,  the  parties  may  be  able 
to  arrange  to  wait  until  as  the  result  of  actual  experience  they  are 
able  to  ascertain  the  exact  amount  involved  in  the  cost  of  labour 
and  material  necessary  for  putting  up  and  labelling  the  goods  in 
this  country. 

For  these  reasons  I  am  of  the  opinion  that  the  verdict  should 
be  for  the  plaintiff  on  the  whole  of  the  claim. 

(1)  (1905)  2  K.B.,  748.  (2)  (1905)  2  K,B.,  74S,  at  p.  750. 
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Solicitor,  for  the  plaintiff,  The  Croum  Solicitor'  of  the  Comm&n- 
wealth. 

Solicitor,  for  the  defendant,  Mark  Mitchell. 
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ON  APPEAL  from   THE  SUPREME  COURT   OF 

NEW   SOUTH   WALES. 

-an         A     Appeal  to  High  Court -- Special  leave  —  Bescissioti  —  QucHioH  of /act  inrolvid— 
H.  L/>  OF  A. 

loAA  Estoppel  by  delay — Reference  of  caMse  to  arbitration  by  Jwige — Dirtetiov  to 

,      ^^  arbttrator—'Mode  of  taking  ezeeption  to  rulings  of  late — Time  for  maas 

Sydney,  objection. 

May  2  3  4.  ^^  actioQ  at  nisipriiu  was  referred  by  the  Judge  to  an  arbitrator.    By  the 

order  of  reference  the  Judge  directed  that  a  plea  of  the  defendant  ■bodd  k 

^^^^"d  treated  by  the  arbitrator  as  a  plea  of  payment  of  part.     The  arUtncer 

O'Connor  J.J.  entered  upon  the  reference,  and  no  objection  was  taken  by  the  defendant  to 

the  Judge's  direction.  The  arbitrator  having  made  an  award  in  faToarof  tk 
plaintiff,  a  verdict  was  entered  accordingly.  The  defendant  then  mo^'ed  {ori 
new  trial,  upon  the  ground  that  the  rulings  and  directions  in  the  order  d 
reference  were  wrong.  The  Supreme  Court  held  that  the  defendaDt  vti 
estopped  by  his  delay  from  taking  objection  to  the  Judge's  rulings,  t^ 
refused  to  grant  a  new  trial. 
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Special  leave  to  appeal  to  the  High  Court  from  this  decision  was  granted,    H.  C.  of  A. 
but  was  rescinded  on  the  hearing  of  the  appeal  on  the  ground  that  the  inference         1906. 
to  be  drawn  from  the  conduct  of  the  defendant  was  one  of  fact  to  be  drawn  from 
the  circumstances,  and  that  having  been  decided  against  the  defendant  by  the 
Supreme  Court,  the  only  matter  involved  in  their  decision  was  a  question  of 
fact,  and  the  case  was  not  one  in  which  special  leave  to  appeal  should  be  given. 

Semble,  that  the  proper  course  for  the  defendant  to  have  adopted  under  the 
circumstances,  if  he  complained  of  the  Judge's  direction  to  the  arbitrator,  was 
to  have  objected  to  the  direction  at  the  time,  and,  if  his  objection  was  over- 
ruled, to  have  moved  summarily  to  have  the  judgment  upon  the  award  set 
aside,  or  to  have  moved  for  a  new  trial  on  the  ground  of  misdirection.  If  the 
order  of  reference  was  by  inadvertence  wrongly  drawn  up  without  the  defend- 
ant having  an  opportunity  of  objecting  at  the  time,  he  should  hav««  applied  to 
the  Judge  to  have  it  amended.  If  a  party,  when  he  has  the  opportunity  of 
objecting,  lies  by  and  thereby  puts  the  other  party  in  a  worse  position,  the 
Court  in  the  exercise  of  its  discretion  may  properly  refuse  to  allow  him  to  take 
the  objection  afterwards. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  Court,  Munro  v. 
Murray,  22  N.S.  W.  W.N.,  113,  rescinded. 

Appeal  from  a  decision  of  the  Supreme  Coart  of  New  Soath 
Wales. 

The  issues  in  this  action  were  referred  by  the  Judge  at  nisi 
prius  to  an  arbitrator  with  certain  directions  as  to  the  effect  to 
be  given  to  the  pleadings.  No  objection  was  taken  by  the 
defendant  at  the  trial  to  the  Judge's  direction.  The  arbitrator 
entered  upon  the  reference  and  made  an  award  in  favour  of  the 
plaintiff.  Upon  this  judgment  was  signed  in  the  ordinary  way  as 
upon  the  verdict  of  a  jury.  The  defendant  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  that  the  Judge's  directions  to  the 
arbitrator  were  erroneous  in  law.  The  Full  Court,  however, 
after  argument,  discharged  the  rule  nisi  with  costs,  on  the 
ground  that  the  defendant  had  estopped  himself  by  his  conduct 
from  taking  objection  to  the  Judge's  rulings :  Munro  v.  Mun^ay 

(!)■ 

On  28th  July  1905,  special  leave  to  appeal  from  this  decision 

was  granted,  on  the  ground,  as  was  represented  on  behalf  of  the 

appellant,  that  it  involved  an  important  question  of  law  as  to  the 

proper  procedure  to  be  adopted  for  the  purpose  of  calling  in 

question  the  directions  of  a  Judge  at  nisi  prius  on  a  compulsory 

(1)  22  N.S.W.  W.N.,  113. 
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I  QUA 

the  Judge  in  this  case  were  erroneous  in  point  of  law,  and  tl» 
Murray      decision  of  the  Supreme  Court  amounted  to  a  denial  of  jn^iee. 
MuNRo  "^^^  nature  of  the  pleadings,  the  Judge's  rulings,  and  the  bets 
appear  in  the  judgments. 

Garland,  (with  him  Fetyuaon),  for  the  appellant  The  Jodge 
directed  the  arbitrator  that  the  second  plea  was  merely  a  plea  of 
payment  of  £50,  and  that  no  evidence  should  be  admitted  under 
that  plea,  except  as  to  that  payment.  The  result  was  that  the 
arbitration  was  altogether  one-sided,  and  could  only  have  one 
result.  The  second  plea  was  a  plea  of  accord  and  satisfactioD' 
and  the  defendant  should  have  been  allowed  to  call  evidence  to 
support  it  as  such.  If  he  had  been  allowed  he  could  have  given 
evidence  that  would  have  answered  the  whole  claim,  except  as  to 
£70,  for  £35  of  which  judgment  was  suffered  by  default  Hie 
defendant  has  therefore  been  denied  the  right  to  make  good  his 
defence,  which  was  that,  whatever  the  original  state  of  affairs  was, 
the  parties  had  come  together  and  arrived  at  an  agreement  that 
only  £70  was  owing  by  the  defendant,  and  an  account  was  stated 
to  that  effect  Payment  could  not  be  pleaded.  The  plea  is  an 
allegation  that  not  only  this  but  other  claims  were  the  subject  of 
the  settlement. 

[Griffith  C.J.  referred  to  Wallace  v.  Kdaall  (1).] 
The  only  method  of  taking  exception  to  the  Judge's  direetioD 
to  the  arbitrator  was  to  move  for  a  rule  nisi  for  a  new  trial  on 
the  ground  of  misdirection.  In  O'Donoghue  v.  Oliphant  {21, 
similar  steps  were  taken  for  the  purpose  of  setting  aside  a  verdict 
entered  upon  an  arbitrator's  award.  The  award,  by  virtue  of  the 
order  of  reference  and  sec.  16  of  the  Arbitration  Act  1902,  was 
equivalent  to  a  verdict  of  a  jury.  The  defendant  was  not 
complaining  of  the  award,  but  was  appealing  from  the  order  of 
reference.  The  rule  of  Court  providing  for  the  setting  aside  of 
an  award  (r.  295)  is  inapplicable,  and  therefore  under  rule  296 
the  practice  of  the  Supreme  Court  in  its  common  law  jurisdietioD 
is  to  be  followed.  [He  referred  to  rules  287-294  of  the  Supreme 
Court;  Robin  &  Innes,  Sup.  Ct  Pra/i,,  pp.  414,  415.]    There  is 

(1)  7  M.  &  W.,  264.  (2)  (1903)  3  S.R.  (N.S.W.),  47.  , 
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thincr  in  the  rules  under  the  Arbitration  Act  which  binds  the  ^-  C-  o'  A- 

fendant  to  take  any  particular  course,  and  he  was  entitled  to 

opt  the  general  practice  in  appeals  from  nisi  priua  rulings.     Murray 

le  trial  continued  until  the  award  was  entered.     It  is  as  if  the 

idge  by  a  misdirection  had  prevented  the  jury  from  considering 

e  whole  of  the  issues  which  should  have  gone  to  them. 

The  defendant  has  done  nothing  to  disentitle  him  to  call  the 

ling  in  question.     [He  then  referred  to  the  notes  of  evidence 

id  the  pleadings.] 

Armstrong  and  Coyle  for  the  respondent.  This  is  not  a  case 
which  special  leave  to  appeal  should  have  been  given.  Even 
it  was  open  to  the  defendant  to  take  exception  to  the  Judge's 
iling  at  the  time  and  in  the  manner  in  which  he  sought  to  do  so, 
lere  was  no  important  question  of  law  involved:  Dalgarno  v. 
!annah  (1).  There  was,  if  the  defendant's  contention  is  taken 
>  be  correct,  an  erroneous  ruling  by  the  Judge  as  to  a  sum  of 
100.  No  principle  of  general  application  was  involved.  The 
ttly  question  was  the  construction  of  the  pleadings  in  the 
urticular  case. 

The  Supreme  Court  did  not  base  their  decision  upon  any  niis- 
ike  on  the  part  of  the  defendant  as  to  procedure.  They  held 
iat,  by  his  conduct  at  the  trial  and  afterwards,  he  had  estopped 
iraself  from  taking  objection  to  the  Judge's  ruling.  There  was 
berefore  no  question  of  the  rights  of  the  parties  to  the  litigation, 
at  merely  a  question  of  fact  involved.  Even  if  a  question  of 
rocedure  had  been  involved,  this  Court  would  not  have  granted 
pecial  leave  to  appeal  on  that  ground :  Fen^a  v.  Martin  (2). 
tat  the  facte  were  not  fully  put  before  this  Court  on  the  applica- 
ion  for  special  leave  to  appeal.  If  they  had  been,  it  would  have 
ppeared  that  nothing  but  a  question  of  fact  was  involved.  The 
pecial  leave  should  therefore  be  rescinded. 

The  decision  of  the  Supreme  Court  on  the  question  of  estoppel 
^as  right.  The  defendant  had  been  guilty  of  laches.  He  should 
lave  taken  objection  to  the  order  of  reference  promptly,  as  he 
DUst  be  taken  to  have  known  its  contents  :  Rogers  v.  Reams  (3). 
By  Dot  doing  so  he  allowed  the  plaintiff  to  incur  the  costs  of  the 

W)  I  C.L.R.,  1.  (2)  2  C.L.R.,  525.  (3)  29  L.J.  Ex.,  328. 


792  HIGH   COURT  [190«. 

H.  C.  OF  A.  arbitration  and  alter  his  position  for  the  worse.     It  is  as  if  there 

had  been  a  misdirection  by  the  Judge  and  the  defendant  had 

Murray     acquiesced  in  it  and  allowed  the  proceedings  to  continue  on  Hat 

MuNRo      '^^sis.     [They  referred  to   WUaon  v.  McInU>8h  (1) ;  Tyerman  v. 

Smith  (2) ;   Andrews  v.   Elliott  (3) ;    Mataon   v.    Trawer  H) ; 

HaUett  V.  HaUett  (5) ;  GhravaU  v.  Attwood  (6) ;  Longman  v. 
East  (7) ;  CAi«y'8  Archhold,  12th  ed.,  vol.  2,  p.  1609.] 

The  defendant  adopted  the  wrong  procedure.  The  order  of 
the  Judge  was  not  a  ruling  at  niai  privs.  It  was  made  under 
the  power  given  to  the  Judge  by  the  Arbitration  Act  1902.  As 
soon  as  the  Judge  decides  to  refer  the  matter  to  arbitration  the 
action  ends  and  the  jury  are  discharged.  If  some  of  the  issues 
only  are  referred,  those  issues  cease  to  be  part  of  the  cause.  The 
power  to  refer  is  conferred  upon  the  Court  or  a  Judge  by  96e& 
15,  16,  17,  and  therefore  this  order  was  one  which  might  have 
been  made  by  the  Court  or  the  Judge,  by  virtue  of  the  powers 
conferred  by  those  sections,  not  as  a  nisi  pHus  ruling.  As  it 
was  such  an  order,  the  defendant  should  have  taken  the  pro- 
cedure indicated  by  the  Act  and  rules  to  have  the  award  set  aside 
or  a  case  stated  under  sec.  19. 

If  the  order  was  within  the  power  of  the  Judge,  an  appeal  will 
not  lie  from  it  to  the  Full  Court,  because  it  w^as  made  in  the 
exercise  of  co-ordinate  jurisdiction.  If  it  was  vMru  vires  it  was 
acquiesced  in  by  the  defendant,  and  it  is  not  open  to  him  to  object 
to  it  now.  There  is  nothing  peculiar  about  this  case  to  make  the 
rules  under  the  Arbitration  Act  inapplicable.  The  special  pro- 
cedure therefore  ought  to  have  been  followed. 

The  direction  to  the  arbitrator  was  correct  The  plea  was 
really  an  informal  plea  of  payment  of  part,  as  the  Judge  ruled, 
and  evidence  of  an  accord  and  satisfaction  was  inadmissible: 
Callander  v.  Hoxcard  (8). 

May  4.  GRIFFITH  C.J.     This  was  an  action  for  work  and  labour  done. 

The  plaintiff  claimed  £196  16s.  9d.,  and  the  defendant  by  his  first 
plea  said  that,  except  as  to  £120  parcel  of  the  moneys  claimed,  he 

(1)  (1894^  A.C.,  129.  (5)  6  M  &  W.,  25. 

(2)  6  El.  &  Bl.,  719.  (6)  1  L.M.  k  P..  392. 

(3)  6  El.  &  Bl.,  3.38.  (7)  3  C.P.D.,  142. 

(4)  R.  &  M.,  17.  (8)  10  C.B..  290;  19  L.J.C.P.,  %\t 
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tver  was  indebted  as  alleged,  and  by  his  second  plea,  except  as  to  H.  C.  op  A. 
^0  parcel  of  the  moneys  claimed,  which  was  also  parcel  of  the 
120  excepted  in  the  first  plea,  that  is  to  say,  as  to  £126  16s.  9d., 
I  pleaded  a  settlement  of  account  by  set  off  of  mutual  claims, 
{  which  a  balance  was  arrived  at,  "which  the  defendant  there- 
in satisfied,  except  as  to  £70  to  which  this  plea  does  not  extend, 
jT  payment  of  £50."  If  that  plea  were  established,  the  maximum 
Dount  recoverable  in  the  action  would  be  the  £70  not  dealt  with 
^  this  plea.  At  the  trial  before  Mr.  Acting  Justice  Eeydon  a 
iggestion  was  made  that  the  case  should  be  referred  to  arbitration. 
Miie  discussion  arose  as  to  the  meaning  of  the  second  plea,  and 
le  learned  Judge,  according  to  his  notes,  said:  "I  examine  plea 
id  state  that  it  appears  to  be  only  a  plea  of  payment  of  £50  in 
itisfaction  of  £50,  that  is,  a  plea  of  payment,  though  in  form  a 
lea  of  accord  and  satisfaction,  and  that  therefore  no  difficulty 
in  arise." 

I  pause  to  remark  that  the  plea  should,  probably,  be  regarded  as 
Q  informal  plea  of  payment  of  the  whole  amount  of  £126  16s.  9d., 
B  to  which  it  was  pleaded.  (See  Callander  v.  Howard  (1)  ).  The 
»rned  Judge  then  referred  the  action  to  an  arbitrator  agreed 
pon  by  the  parties.  A  formal  order  of  reference  was  drawn  up, 
rhich  contained  the  following  passage:  "I  rule  that  the  second 
lea  of  the  defendant  shall  be  treated  by  the  arbitrator  as  a  plea 
I  payment  of  £50  of  the  said  one  hundred  and  twenty  pounds;" 
hat  is  to  say  the  £120  excepted  in  the  first  plea.  That  was  drawn 
ip  after  the  Court  had  adjourned,  but,  of  course,  before  the 
arbitrator  entered  upon  the  reference.  When  the  matter  came 
)efore  the  arbitrator  the  defendant  sought  to  give  evidence  in 
)roof  of  his  second  plea.  He  was  met  with  the  answer  that  the 
Fudge  had  directed  the  arbitrator  to  consider  the  plea  as  one  of 
[»pient  of  £50,  and  therefore  that  he  was  not  at  liberty  to 
prove  the  settlement  and  striking  of  a  balance  which  the  plea  set 
up  in  answer  to  the  £126  16s.  9d.  The  arbitrator  accordingly 
naade  an  award  awarding  to  the  plaintiff  the  total  amount  claimed. 
On  that  award,  judgment  was  signed,  as  upon  the  verdict  of  a  jury. 
The  defendant  then,  treating  the  case  as  in  the  nature  of  a  mis- 
direction by  the  Judge  at  the  trial,  or  as  a  mis-trial,  moved  the 

(1)  10  C.B.,  290;  19  L.J.C.P.,  312. 
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was  granted,  but  was  discharged  by  the  Supreme  Court, 
were  of  opinion  that  the  defendant  had  by  his  conduct 
himself  of  the  right  to  take  advantage  of  any  irregTilaritics  of 
mistakes  made  at  the  trial.     This  Coiui  granted  special  lea^  to 
appeal  from  that  decision  on  the  ground   that    the    defendni 
had  been  denied  justice,  and  also  that  the  question  involved  mi 
one  of  general  importance,  both  as  to  the  effect  of  the  ArhitrcUiim 
Acty  and  as  to  the  remedies  available  to  parties  in  the  case  of 
reference  to  arbitration.     For  the  plaintiff  it  is  now  contei^kd 
that  there  is  no  matter  of  general  importance  involved,  but  dai' 
the  only  question  is  whether  the  defendant,  under  the  particnkr 
circumstance  of  this  case,  has,  by  his  conduct,  estopped  hin^eS 
from  taking  advantage  of  the  objection  that  priind  fa4:ie  exM&  to 
the  ruling  of  the  learned  Judge  embodied  in  the  order  of  reference,  \ 
and  on  that  basis  we  were  asked  to  rescind  the  order  grantiiif 
special  leave  to  appeal.     Now  if,  as  is  probably  the  correct  view, 
— I  assume  that  the  plea  was  pleaded  to  the  whole  £126  Ife.  9i 
— this  was  an  informal  plea  of  payment,  setting  up  facts  amooDt* 
ing  to  a  discharge  of  the  whole  amount  of  that  debt  by  payment, 
it  is  no  doubt  a  fact  that  the  defendant  has  never  had  an  oppor- 
tunity of  establishing  the  truth  of  that  defence,  and  the  qu€Stian 
is  whether  he  should  be  allowed  to  raise  that  question  now. 

The  circumstances  of  the  case,  as  I  have  stated  them,  are  some- 
what   peculiar.      If    we   assume   that  the   learned  Judge  w» 
mistaken  in  his  construction  of  the  second  plea,  the  matter  nuj 
be  regarded  as  a  reference,  not  of  the  whole  case,  as  the  parties 
contemplated,  but  of  only  one  issue.      The  authority  of  the  arH- 
trator  was  no  greater  than  that  conferred  upon  him  by  the  order 
of  reference.     He  had  no  power  to  deal  with  any  matters  outside 
the  issue  referred  to  him.    When,  therefore,  he  made  his  award,  it 
should  appear  on  the  face  of  it  that  he  had  determined  onlj-  ODeof 
the  issues  raised  by  the  pleadings,  and  that  the  other  had  never 
been  decided,  and  if  upon  the  record  drawn  up  on  that  award  the 
plaintiff  signed  judgment  as  upon   the  verdict  of  a  jury,  the 
defendant,  in  my  opinion,  would  be  entitled  to  apply  sumnumly 
to  have  the  judgment  set  aside  on  the  ground  that  the  award  did 
not  warrant  it,  or  to  make  an  application  for  a  new  trial  on  the 
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and  that  there   had  been  a  mis-trial,  the  matters  in  issue  tr.  C.  of  a. 

preen  the  parties  never  having  been  determined ;  or  perhaps, 

he  ground  that  the  findings  of  the  arbitrator  had  not  disposed 

Jly  of  the  case,  he  might  have  moved  for  what  under  the  old 

ctice  was  called  a  venire  de  novo.    I  am  disposed  to  think  that 

ler  of  these  courses,  if  there  were  no  more  in  the  case,  would 

re  been  open  to  the  defendant.      At  any  rate,  one  or  other  of 

m  was  open  to  him;  and  where  a  party  has  more  than  one  remedy 

in  to  him  he  is  entitled  to  make  his  election  which  he  will  pur- 

i.     But  the  case  may  be  regarded  from  another  point  of  view- 

e  nearest  analogy  to  the  circumstances  of  this  case  is  the  case 

lere  a  Judge  leaves  only  one  issue  to  the  jury,  and,  by  mistake 

kt  issue  is  treated  as  if  it  included  the  whole  matter  in  dispute^ 

lat  is  not  exactly  this  case,  but  it  is  very  like  it.     The  attention 

the  learned  Judge  was  drawn  to  the  construction  of  this  plea, 

d  in  effect  he  intimated  his  opinion  that  the  plea  was  no  more 

BUI  a  plea  of  payment  as  to  £50.     In  substance,  therefore,  it  is 

ly  much  as  if,  before  appointing  an  arbitrator  and  referring  to 

m  the  issue  as  to  the  amount  of  the  indebtedness,  he  had  directed 

e  jury  to  find  a  verdict  for  the  plaintiff.    If  he  had  done  that,  and 

lerred  the  amount  to  the  arbitrator  incorrectly,  what  would  the 

medy  of  the  defendant  have  been  ?   I  think  he  could  clearly  have 

lOved  for  a  new  trial  on  the  ground  of  misdirection,  if  he  had  not 

(topped  himself  from  objecting  to  the  Judge  s  direction.     It  was 

ttd  by  Lord  Hcdabury  L.C.,  in  a  case  which  was  not  cited  in  the 

resent  case,  but  which  is  familiar  to  us,  Nevill  v.  Fine  Art  and 

reneral  Insurance  Co.  (1) :  "  That  would,  but  for  what  I  am  about 

D  say,  give  the  appellant  only  a  right  to  ask  for  a  new  trial, 

rhich,  though  he  has  not  asked  for  it,  it  is  no  doubt  within  your 

iOrdship  s  competence  to  give  him  ;  but  what  puts  him  out  of 

)ourt  in  that  respect  is  this,  that  where  you  are  complaining  of 

K)ii-direction  of  the  Judge,  or  that  he  did  not  leave  a  question  to 

the  jury,  if  you  had  an  opportunity  of  asking  him  to  do  it  and 

^ou  abstained  from  asking  for  it,  no  Court  would  ever  have  granted 

you  a  new  trial ;  for  the  obvious  reason  that  if  you  thought  you 

had  got  enough  you  were  not  allowed  to  stand  aside  and  let  all 
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H.  C.  OF  A.  the  expense  be  incurred  and  a  new  trial  ordered  simply  because  of 
your  own  neglect." 

Regarding  the  case  then  according  to  the  analogy  of  a  mfadirec- 
tion  of  the  Judge  in  refusing  to  leave  to  the  arbitrator  the  iasoe 
raised  by  that  plea,  the  defendant  is  in  the  same  position  as  H 
the  case  had  been  tried  by  the  jury,  and  the  learned  Jndge  had 
refused  to  leave  that  question  to  them.  The  defendant,  in  answer 
to  that,  says:  "  I  did  not  know  that  the  Judge  had  withdrawn  it 
from  the  jury.  If  I  had  known,  I  would  have  taken  objection  to 
his  ruling  at  once.  I  did  not  know  until  afterwards,  when  the  order 
of  reference  was  formally  drawn  up,  and  the  arbitrator  had 
entered  upon  the  hearing."  I  am  not  at  all  sure  that  under  those 
circumstances  the  defendant  had  not  a  remedy.  If  the  order  had 
been  by  inadvertence  wrongly  drawn  up,  the  defendant  might 
have  applied  to  the  Judge  to  have  it  amended,  or  if  the  Judge 
had  ceased  to  be  a  Judge,  he  might  have  applied  to  another  for 
that  purpose.  But  it  is  clear  that  in  any  case  where  a  party, 
who  is  entitled  to  take  objection  to  a  Judge's  misdirection,  shovra 
by  his  conduct  that  he  does  not  intend  to  do  so,  but  lies  by  and 
thereby  puts  the  other  party  in  a  worse  position,  the  Court  in  the 
exercise  of  its  discretion  will  not  allow  him  to  take  the  objeetioii 
afterwards.  I  express  no  opinion  as  to  the  conclusion  to  which  I 
should  have  come  as  to  the  conduct  of  the  defendant.  Whether 
in  my  opinion  he  by  his  conduct  estopped  himself  from  taking 
objection  to  what  is  alleged  to  be  a  misdirection  or  a  non-direction, 
I  do  not  say.  The  inference  to  be  drawn  from  his  conduct  is,  I 
think,  an  inference  of  fact  to  be  drawn  from  all  the  circumstances. 
and  it  was  decided  by  the  Supreme  Court  against  him.  The  only 
matter  involved  in  their  decision  being,  therefore,  a  question  d 
fact,  I  think  that  the  case  is  not  one  in  which  special  leave  to 
appeal  should  be  given.  On  that  ground  I  think  that  the  leave 
to  appeal  should  be  rescinded. 


Barton  J.  I  agree  with  my  brother  the  Chief  Justice  that 
the  special  leave  to  appeal  should  be  rescinded  on  the  ground 
that  the  case  is  one  which  comes  within  the  rule  which  we  have 
laid  down  for  ourselves  for  the  refusal  of  special  leave  to  appeal 
No  doubt  this  Court,  in  granting  special  leave,  was  largely  influ- 
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sed  by  the  contention  that  was  then  put  forward  that  the  H-  C.  or  A. 
dsion  of  the  Supreme  Court  amounted,  under  the  circumstances, 
%  denial  of  justice  to  the  defendant,  and  if  that  had  been  con- 
ned on  the  argument  of  the  appeal,  we  should  probably  have 
Dsed  to  rescind  the  special  leave. 

[  have  nothing  to  add  to  what  the  Chief  Justice  has  said  except 
s,  lest  anything  I  have  said  in  the  course  of  the  argument  as 
\he  decision  of  the  learned  Judge  at  the  trial  should  be  mis- 
lerstood ;  after  carefully  considering  the  second  plea  in  the . 
lit  of  the  case  of  Callander  v.  Howard  (1),  I  am  not  prepared 
express  an  opinion  different  from  that  of  His  Honor,  that  the 
a  is  in  reality  an  informal  plea  of  payment.  I  say  this  lest 
fthing  I  have  said  during  the  argument  might  be  thought  to 
in  conflict  with  the  conclusion  at  which  His  Honor  arrived, 
1  which  he  embodied  in  his  ruling  at  the  trial. 

yCoNNOR  J.  I  am  also  of  opinion  that  this  is  not  a  case  for 
I  granting  of  special  leave  to  appeal.  The  view  put  before  us, 
the  application  for  special  leave,  was  that  the  judgment  of  the 
preme  Court  was  a  decision  on  a  very  important  matter  of 
leedure,  that  is,  whether  or  not  it  is  open  to  an  unsuccessful 
ty,  after  a  compulsory  reference,  to  move  the  Supreme  Court 
a  new  trial,  and  whether  that  Court  was  not  bound  to  set 
ie  the  order  of  reference  on  that  motion  under  the  circimi- 
nces  of  this  case.  These,  no  doubt,  are  very  important 
stions  of  practice,  and  if,  on  our  reading  of  the  judgment  it 
)eared  that  that  really  was  the  decision  of  the  Court,  it  would 
re  been  necessary  to  go  into  the  whole  of  the  matters  urged 
both  sides  as  to  the  propriety  of  the  Judge  s  decision.  But, 
looking  at  the  judgment  of  the  Supreme  Court,  we  find  that  it 
lot  put  on  that  ground,  but  on  the  ground  that  the  defendant 
his  conduct  must  be  taken  to  have  waived  the  objection  that 
is  now  taking.  Whether  he  waived  it  or  not  is  a  question  of 
t  on  which  the  Supreme  Court  has  pronounced  its  opinion, 
rtainly  under  those  circumstances  this  cannot  be  said  to  be  a 
le  which  comes  within  the  meaning  of  the  rule  laid  down  in 
igamo  v.  Hannah  (2),  following  Prince  v.  Gagnon  (3),  which 

I)  10C.B.,  290;  19  L.J.  C.P.,  312.  (2)  1  C.L.R.,  1. 

(.3)  8  App.  Cas.,  103. 
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H.  C.  Of  A.  has  been  acted  upon  in  many  cases  since,  as  being  a  case  in  which 
this  Court  should  grant  special  leave  to  appeal.  Under  those 
circumstances  it  appears  to  me  clear  that  the  leave  should  be 
rescinded.  It  is  not  necessary  to  say  very  much  with  regard  to 
the  matters  brought  before  the  Court  during  the  argument,  but  I 
should  like  to  say  this,  that  it  is  impossible  to  see  how  justice  can 
be  done  in  these  cases  sent  compulsorily  to  arbitration,  if  when  the 
Judge  by  the  order  of  reference  puts  a  wrong  issue  before  the 
arbitrator,  or  sends  a  case  to  arbitration  where  the  circumstances 
have  not  arisen  which  give  him  the  right  to  do  so,  there  is  not 
some  way  of  setting  aside  the  order.  I  have  very  little  doubt, 
though  it  is  not  necessary  to  express  an  opinion  on  that  point,  that 
there  may  be  two  opportunities  of  taking  objection  to  the  order. 
One,  as  soon  as  the  order  is  made,  if  the  party  taking  the  objection 
has  not  done  anything  to  debar  himself  from  taking  a  step  of 
that  kind.  It  may  also  be  that  it  is  impossible  for  some  reason 
or  other  to  take  that  step,  and  the  case  goes  down  for  trial  and  is 
tried.  The  position  is  then  that  the  arbitrator  must  decide  the 
matter  according  to  the  issue  put  before  him  by  the  order  of 
reference.  He  is,  therefore,  bound  by  the  issues  as  submitted  to 
him  by  the  Judge.  No  application  to  set  aside  the  award  could 
raise  the  question  of  the  correctness  of  the  Judge's  order.  The 
only  way  to  do  that  would  be  by  an  application  in  the  nature  of 
a  motion  for  a  new  trial.  All,  therefore,  that  I  consider  it  neces- 
sary to  say  with  reference  to  this  condition  of  things  is  this,  that 
it  appears  to  me  that  both  remedies  are  open.  Which  should  be 
adopted  depends  upon  the  circumstances  of  each  case.  It  is  quite 
possible,  of  course,  that  the  party  who  is  dissatisfied  may  by  his 
conduct,  as  in  this  case,  debar  himself  from  the  right  to  insist 
upon  the  point,  either  under  one  form  of  remedy  or  the  other. 
I  am  of  opinion  therefore  that  the  leave  should  be  rescinded. 


Special  leave  to  appeal  rescinded.    Appel- 
lant to  pay  the  costs  of  the  appeal. 


Solicitor,  for  appellant,  W.  H.  Ih^ew. 
Solicitor,  for  respondent,  A.  J.  McDonald. 


C.A.W 
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JENKINS  AND  ANOTHER  .  .        Appellants; 

Defendants, 

AND 

STEWART  AND  OTHERS    ....       Respondents. 
Plaintiffs  and  Defendants, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

Will — ConBtruction^Oift  over  if  beneficiary  die  without  leaving  wife  or  children —    h.  C.  of  A. 
Direction  to  seM — AbnoltUe  gift — Ambiguity — Codicil  used  to  explain  will,  1906. 

A  will  and  codicil  being  all  one  testament,  the  language  of  the  codicil  may  . . 

iVi  BI^BOURNE, 

be  used  to  interpret  that  of  the  will  if  the  latter  is  open  to  two  constructions.   ,.      ^^    _ 

*^  May  29 ;  June 

15   8 
By  a  will  property  was  given  to  A.  with  a  gift  over  in  the  event  of  his  *  ' '    ' 

dying  without  leaving  a  wife  or  children,  and  the  question  was  whether  the 

contingency  was  limited  to  the  death  of  A.  before  that  of  the  testator,  or    ^BaTtoli^d 

whether  it  referred  to  the  death  of  A.  at  any  time.     A  oodicil  to  the  will     O'Connor  JJ. 

contained  language  which  showed  that  the  testator  thought  he  had  given  an 

estate  to  A.  which  would  be  absolute  if  A.  survived  him. 

Heldf  that  A.,  having  survived  the  testator,  took  an  absolute  estate. 

Judgment  of  d Beckett  J.  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria  (dBeckett  J.) 

Allan  Jenkins,  who  died  on  9th  August  1904,  left  a  will,  dated 
17th  July  1900,  and  a  codicil  thereto,  dated  7th  January  1903. 
The  material  parts  of  the  will  and  codicil  are  set  out  in  the 
judgment  hereunder.  The  testator  left  him  surviving  his  wife, 
Jessie  Jenkins,  and  seven  children — viz.,  two  sons,  Donald  Halley 
Jenkins  and  Dugald  McKellar  Jenkins,  and  five  daughters,  Annie 
Sinclair   Jenkins,   Kate   Maud   Jenkins,   Nellie    Cope    Jenkins, 
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H.  C.  OF  A.  Agnes  Mann  Stewart,  and  Jessie  Allan  Hill.     All  the  chUdren 
were  of  age  at  the  testators  death,  and   all   were  unmarried 
Jknkins     except  the  last-mentioned  two  daughters. 
Stbwart.        ^^  originating  summons  was  taken  out  by  the  executors  and 

trustees  asking  for  the  determination  of  the  following  questions 

(inter  alia) : — 

1.  Having  regard  to  the  provisions  of  the  said  will  and  codicil 
contained,  what  estate  or  interest  in  addition  to  a  bequest  of 
£100  does  the  defendant  Donald  Halley  Jenkins  take  in  the 
estate  of  the  testator,  the  said  Allan  Jenkins  deceased  ? 

2.  Having  regard  to  the  said  provisions,  and  in  particular  to 
the  following  words  in  the  said  will  contained,  that  is  to  say  :— 
"  And  I  direct  that  the  one-fourth  share  of  my  said  son  Donald 
Halley  Jenkins  shall  revert  to  my  living  son  or  daughters  or  their 
children  in  equal  shares  in  the  event  of  my  said  son  Donald 
Halley  Jenkins  dying  without  leaving  a  wife  or  lawful  issue," 

(a)  Is  it  the  duty  of  the  executors  of  the  said  testator  with 
respect  to  the  said  fourth  share  to  transfer  and  make  over  the 
same  to  the  defendant  Donald  Halley  Jenkins,  and  if  so  when  ? 

(b)  And  if  not,  how  should  the  said  fourth  share  be  dealt  with 
by  the  said  executors,  and  how  should  the  income  derived  from 
the  said  one-fourth  share  be  applied  ? 

5  and  6,  were  similar  questions  as  to  Dugald  McKellar  Jenkina 
aBeckett  J.,  by  whom  the  summons  was  heard,  held  that  the 
shares  of  Donald  and  Dugald  were  each  subject  to  an  executory 
gift  over  in  the  event  of  Donald  or  Dugald  respectively  dying 
without  leaving  a  wife  or  lawful  issue,  and  that  it  was  the 
duty  of  the  trustees  to  retain  the  shares  under  their  control,  and 
to  invest  them  and  to  pay  the  income  to  Donald  and  Dugald 
respectively. 

From  this  decision  Donald  and  Dugald  Jenkins  now  appealed 
to  the  High  Court. 

Starke,  for  the  appellants.  The  words  "  in  the  event  of  my  said 
son  Donald  Halley  Jenkins  dying  "  refer  to  the  death  of  the 
beneficiary  during  the  lifetime  of  the  testator.  The  natural 
meaning  of  the  words  is  ousted  by  the  context.  The  interest  is 
treated  as  absolute  on  the  death  of  the  testator.    Even  if  there  is 
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an  absolute  gift  which  is  defeasible  on  death  .without  leaving  a   ^-  ^'  ^'  ^' 

100A 

"wif  e  or  lawful  issue,  the  executors  are  bound  to  hand  over  the       ^^\ 
property  to  Donald:   In  re  Lazariis;  Trustees  Ea^ecutors  and     Jenkins 
Agency  Co.  v.  Levy  (1).     There  cannot  be  a  gift  of  personalty  for    s^kwabt. 

life  :  Jarman  on  Wills,  5th  ed.,  p.  837.     In  In  re  Luddy ;  Peard       

V.  Morton  (2),  it  was  held  that,  on  the  construction  of  the  whole 
will,  the  direction  to  convey  and  assign  to  the  beneficiary  abso- 
lutely showed  that  the  death  of  the  beneficiary,  in  the  event  of 
which  there  was  a  gift  over,  meant  death  during  the  lifetime  of 
the  testatrix.  See  also  In  re  Hay  ward  \  Creery  v.  Lingwood 
(3) ;  0*Maho7iey  v.  Bii/rdett  (4).  The  codicil  may  be  looked  at  to 
interpret  the  will:  In  re  ElcoTn;  Laybom  v.  Grover-Williams 
(5) ;  In  re  Venn  (6) ;  Grover  v.  Baper  (7). 

[Griffith  C.J.  referred  to  Barley  v.  Martin  (8).] 
The  codicil  shows  that  Donald  and  Dugald  were  entitled  to 
absolute  estates. 

[He  also  referred  to  WiUs  Act  1890,  sec.  31.] 

Bryanty  for  the  respondents  the  daughters  of  the  testator. 
The  rule  is  laid  down  by  Lord  Cairns  L.C.,  in  O'Mahoney  v. 
Burdett  (9),  that  a  bequest  to  A.,  and,  if  he  shall  die  unmatried 
or  without  children,  to  B.,  is,  according  to  the  ordinary  and  literal 
meaning  of  the  word,  an  absolute  gift  to  A.,  defeasible  by  an 
executory  gift  over,  in  the  event  of  A.  dying,  at  any  time,  under 
the  circumstances  indicated,  namely,  unmarried,  or  without 
children.  His  Lordship  further  says  that  this  ordinary  and 
literal  meaning  is  not  to  be  departed  from  otherwise  than  in 
consequence  of  a  context  which  renders  a  different  construction 
necessary  or  proper.  In  the  cases  relied  on  by  the  appellants 
there  were  clear  words  in  the  contexts  rendering  it  necessaiy  to 
give  a  different  construction.  Here  there  is  nothing  in  the 
context  which  requires  a  different  construction.  There  is  no 
ambiguity  in  the  will  itself,  and  the  codicil  cannot  be  used  to 
explain  the  will.  If  there  is  an  absolute  gift  which  is  defeasible, 
the  executors  must  hold  the  property. 

(1)  24  V.L.R.,  667.  (6)  (1904)  2  Ch.,  52. 

(2)  25  Ch.  D.,  394.  (7)  6  W.R.,  1.34. 

(3)  19  Ch.  D.,  470.  (8)  13  C.B.,  683. 

(4)  L.R.  7  H.L.,  388.  (9)  L.R.  7  H.L.,  388,  at  p.  393. 

(5)  (1894)  1  Ch.,  303. 


802  HIGH   COURT  [1906. 

[He  also  referred  to  Olivant  v.  WHght  (1);  Leu>iv  v.  KiUey  (2).] 


H.  C.  OP  A. 
1906. 


Jenkins         Starke  in  reply. 
Stewart.  ^^'  ''•  «^'^- '   ^'^^^• 


GRiFFrrH  C.J.  delivered  the  judgment  of  the  Court.  This  is 
an  appeal  from  the  decision  of  aBeckett  J.  upon  the  construction 
of  a  somewhat  peculiar  will.  It  is  one  of  those  cases  in  which 
different  minds  may  reasonably  come  to  different  conclasion& 
But  we  are  called  upon  to  exercise  our  own  individual  judgments, 
and  in  doing  so  we  differ  with  reluctance  from  a  Judge  of  such 
great  experience  in  these  matters  as  dBeckett  J.  The  testator 
was  a  farmer  living  at  Boseneath,  near  Warmambool.  He  had 
two  sons,  Donald  and  Dugald,  and  five  daughters,  of  whom  two 
were  married.  By  his  will  he  first  directed  that  his  debts  should 
be  paid.  Then  he  specifically  bequeathed  to  his  wife  all  the 
furniture  and  household  goods  in  and  about  his  dwelling  house. 
The  will  then  proceeded :  "  I  give  devise  and  bequeath  one-fourth 
of  all  my  other  real  and  personal  estate  unto  my  son  Donald 
Halley  Jenkins  and  also  the  sum  of  one  hundred  pounds,  and  I 
direct  that  the  one-fourth  share  of  my  said  son  Donald  Halley 
Jenkins  shall  revert  to  my  living  son  or  daughters  or  their 
children  in  equal  shares  in  the  event  of  my  said  son  Donald 
Halley  Jenkins  dying  without  leaving  a  wife  or  lawful  issue.  I 
direct  that  all  my  real  and  personal  property  (except  as  afore- 
said) shall  be  sold  after  my  decease  and  that  the  proceeds 
thereof  shall  be  divided  as  follows,  one-fourth  thereof  to  my 
said  son  Donald  Halley  as  hereinbefore  directed."  He  then 
gave  legacies  of  £100  each  to  his  wife  and  his  three  daughters 
Annie  Sinclair  Jenkins,  Kate  Maud  Jenkins,  and  Nellie  Cope 
Jenkins,  and  directed  that  such  legacies  should  be  paid  within  six 
months  of  his  decease.  He  next  gave  an  annuity  of  £100  to  his 
wife  while  she  should  remain  at  Roseneath,  to  be  increased  to 
£150  if  she  should  live  elsewhere.  The  will  then  proceeded: — ^"'I 
give  devise  and  bequeath  all  the  rest  and  residue  of  my  real  and 
personal  property  and  the  proceeds  of  the  sale  thereof  as  afore- 
said equally  between  my  son  Dugald  McKellar  Jenkins  and  my 

(1)  I  Ch.  D.,  346.  (2)  13  App.  Cos.,  783. 


V. 

Stkwart. 
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daughters  Agnes  Mann,  the  wife  of  James  Stewart,  Jessie  Allan  **•  C.  of  a. 
the  wife  of  Edward  Hill  of  Colac,  Annie  Sinclair,  Kate  Maud,  and  ^®^ 
Nellie  Cope,  and  I  direct  that  the  shares  of  my  said  daughters  Jenkins 
Agnes  Mann,  Jessie  Allan,  Annie  Sinclair,  Kate  Maud,  and  Nellie 
Cope  shall  be  paid  to  them  within  twelve  months  after  the 
decease  of  my  said  wife,  and  that  in  the  meantime  their  said 
shares  shall  be  invested  by  my  trustees  for  their  benefit  and  that 
the  income  thereof  shall  be  paid  to  them  for  their  sole  and 
separate  use :  And  I  direct  that  the  share  of  my  said  son  Dugald 
McKellar  shall  revert  to  my  living  daughters  or  their  children  in 
equal  shares  in  the  event  of  the  said  Dugald  McKellar  dying 
without  leaving  a  wife  or  lawful  issue."  The  testator  there  uses 
the  same  words  as  to  Dugald's  share  as  he  had  used  as  to  Donald's 
share.  The  will  also  conferred  a  power  on  the  trustees  at  their 
discretion  to  carry  on  his  farm  or  any  other  business  he  might  be 
engaged  in  at  the  time  of  his  death,  and  to  permit  his  wife  and 
children  to  reside  in  his  dwelling  house. 

Upon  that  will  the  question  submitted  to  us  is,  what  shares  do 
Donald  and  Dugald  respectively  take  in  the  estate  of  the  testator  ? 
The  gifts  to  Donald  and  Dugald,  though  they  are  of  different 
amounts,  are  subject  to  the  same  direction,  viz.,  that  the  share  is  to 
"  revert,"  in  the  one  case,  to  the  testator's  living  son  or  daughters 
or  their  children  in  equal  shares,  and  in  the  other  case,  to  the 
testator's  living  daughters  or  their  children  in  equal  shares,  in 
the  event  of  the  particular  son  dying  without  leaving  a  wife  or 
lawful  issue.  The  first  question  is  whether  Donald's  share  is  vested 
absolutely  in  him  on  his  surviving  the  testator,  or  whether  he 
has  a  vested  estate  liable  to  be  divested  in  the  event  of  his  dying 
ultimately  without  leaving  a  wife  or  lawful  issue.  Strictly  and 
grammatically,  of  course,  the  words  of  the  gift  imply  that  the 
contingency  will  happen  whenever  Donald  dies,  and  the  case  of 
O'Mahmiey  v.  Burdett  (1)  establishes  that,  if  no  more  appears  in 
the  will,  the  grammatical  construction  must  be  applied  in  con- 
struing those  words.  But  that  construction  may  be  excluded  by 
the  context,  as  in  every  other  case.  It  is  undesirable  in  the 
interpretation  of  wills  to  have  recourse  to  fixed  rules  of  con- 
struction  any   further   than   is   necessary.     But  there  are  two 

(1)  L.R.  7  H.L.,  388. 
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H.  0.  OF  A.  principles  applicable   to  the  interpretation    of  wills   the  con- 

^^\       struction  of   which   is  open   to  doubt,  that   may   afford  some 

Jenkins     aid  in  the  present  case.     One  is   that  the  Coarts  always  lean 

Stewart.     Awards  a  construction  in  favour  of  vesting,  and  the  other  is 

that  the  Courts  always  lean  against  a  construction  that  will  bring 

about  an  intestacy,  if  any  other  construction  is  open.  According 
to  the  respondents'  contention,  that  is,  if  Donald's  share  does  not 
vest  on  the  death  of  the  testator,  there  would  be  an  intestacy  if 
he  were  to  survive  his  brother  and  his  sisters,  and  die  without 
leaving  a  wife  or  children.  That  of  itself  suggests  that  there  is 
some  doubt  whether  that  is  what  the  testator  actually  meant 
Then,  if  we  look  to  the  context  for  an  explanation,  we  find  that  the 
testator  directs  all  his  real  and  personal  property  to  be  sold  alter 
his  decease  and  divided.  That  means,  pT^ima  fdcie,  immediately 
or  as  soon  after  his  death  as  it  conveniently  can  be  sold,  as  was 
said  by  James  L.J.  in  Olivant  v.  Wright  (1),  in  reference  to 
similar  words.  So  that  that  direction  standing  alone  would 
suggest  that  as  soon  as  is  practicable  after  the  testator's  death 
the  property  was  to  be  sold,  and  that  Donald  was  then  to  receive 
his  one-fourth  share.  In  the  same  case,  Melliah  L.J.  said  (2) : — 
"  I  think  it  is  quite  clear  that  by  the  word  '  divided '  the  testatrix 
meant  that  the  executors  were  actually  to  divide  the  property, 
and  that  the  corptis  of  the  property,  real  and  personal,  was  to  be 
actually  handed  over  and  given  to  the  children  or  their  issue,  as 
the  case  might  be."  We  have  here,  then,  an  indication  of  a  con- 
struction different  from  the  strict  grammatical  construction,  viz., 
that  the  testator  intended  that  the  money  should  be  handed  over 
to  Donald  if  he  was  then  in  existence  to  receive  it.  An  argu- 
ment was  suggested,  founded  on  the  word  "  revert "  which  means 
literally  "  go  back."  But  it  cannot  mean  that  in  this  will,  because 
it  had  never  been  the  property  of  those  to  whom  it  was  to 
*'  revert,"  and  could  not,  therefore,  strictly  speaking,  revert  to 
them.  The  word  can  only  be  read  as  '•  pass  "  or  **  go  over."  Used 
in  that  sense  it  does  not  throw  any  light  upon  the  real  intention 
of  the  testator. 

Then  it  is  said  that  the  direction  to  pay  an  annuity  to  the 
widow  indicates  that  the  property  is  not  intended  to  be  realized 

(1)  1  Ch.  D.,  346,  at  p.  349.  (2)  1  Ch.  D.,  346,  at  p.  349. 
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and  divided  at  the  testator's  death.   But  the  annuity  is  to  be  paid   H-  0.  of  a. 
oat  of  the  other  three-fourths  of  the  estate  and  not  out  of  Donald's       ^^^ 
one-fourth  share.     With  respect  to  Dugald's  share  that  answer     Jknkins 
does  not  apply.    Under  these  circumstances,  and  if  there  were  no    s^bwart. 

more  in  the  case,  it  would  be  difficult  to  say  what  is  the  proper       

construction  of  the  will. 

But  the  testator  two  and  one-half  years  afterwards  made  a 
codicil  to  his  will.  By  it  he  gave  legacies  of  £100  each  to  his  two 
married  daughters  and  his  son  Dugald  McEellar  Jenkins,  and 
directed  that  such  legacies  were  in  no  way  to  affect  their  shares  or 
interests  in  his  residuary  estate  '^  as  hereinbefore  provided  for  in 
my  will,"  using  the  word  "hereinbefore"  as  if  the  will  were  a  part 
of  the  document  he  was  then  writing.  He  further  gave  a  legacy  of 
JCIOO  to  his  son-in-law  James  Stewart,  and  directed  that  all  the 
legacies  given  by  the  codicil  should  be  paid  within  six  months  of  his 
decease.  Then  the  codicil  contained  these  words : — "And  it  is  my 
will  and  I  hereby  direct  that  in  the  event  of  any  of  the  said 
legatees  predeceasing  me  without  leaving  lawful  issue  then  the 
share  or  shares  to  which  they  would  have  been  entitled  if  they 
had  survived  me  or  died  leaving  lawful  issue  shall  go  and  belong 
and  be  equally  divided  among  my  surviving  children  or  their 
lawful  issue  in  equal  shares,  but  so  that  no  child  or  children  of 
any  of  my  said  sons  or  daughters  shall  take  more  than  his  her  or 
their  parents  would  have  taken  if  he  or  she  had  been  living ;  and 
in  all  other  respects  I  ratify  and  confirm  my  said  will." 

In  that  sentence  the  testator  refers  to  the  gift  which  he  had 
made  in  his  will  to  Dugald,  and  speaks  of  his  share  as  a  share  to 
which  Dugald  would  have  been  entitled  if  he  had  survived  the 
testator  or  had  died  leaving  lawful  issue,  obviously  meaning  if  he 
had  died  in  the  life-time  of  the  testator  leaving  lawful  issue. 
The  testator  therefore  thought  that  he  had  left  a  share  to  Dugald 
upon  such  conditions  that  if  he  survived  the  testator  he  would 
take  it  absolutely. 

If  the  words  had  been  "had  survived  me  and  died  leaving 
lawful  issue,"  no  help  could  have  been  got  from  the  codicil.  But 
that  being  the  construction  the  testator  has  by  his  codicil  placed 
on  the  gift  to  Dugald,  we  have  high  authority  for  the  proposition 
that  where   a   will   is  obscure   we   may   have   recourse  to   the 


V. 

Stkwart. 
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H.  a  OF  A.  codicil  tx)  interpret  it.    In  the  case  of  Darley  v.  Martin  (1),  Jer'jis 
1906.        Q  j^  jj^  delivering  the  judgment  of  the  Court  said: — "And,  as  to 
Jknkins     ^^®  effect  of  the  codicil,  it  was  argued,  that  an  erroneous  reference 
in  a  codicil  to  the  dispositions  of  the  will,  cannot  constitute  a  new 
bequest  in  opposition  to  the  will :  and  SkerraM  v.  OaJdey  (2),  was 
relied  on.    But  it  appears  to  us  that  the  argument  with  respect  to 
the  effect  of  tlie  codicil,  when  rightly  considered,  is  not  that  the 
will  is  at  all  revoked  or  varied  by  the  codicil ;  but,  rather,  that  the 
will  and  codicil  being  all  one  testament,  the  language  of  the  will 
may  be  interpreted  by  that  of  the  codicil ;  and  that,  accordingly, 
the  gift  over  in  the  will,  'in  default  of  such  issue,'  being  capable  of 
importing  a  bequest  over  on  failure  of  issue  living  at  the  death, 
it  ought  to  be  inferred  that  the  testator  employed  it  in  that 
sense,  because,  in  the  codicil,  he  refers  to  it  as  if  it  were  a  gift 
over  in  default  of  his  daughter's  leaving  no  issue,  which,  as  regards 
personalty,  is  tantamount  to  a  gift  on  failure  of  issue  living  at 
her  death."      That   case  was  followed  in  Grover  v.  Baper  (3) 
and  In  re  Venn  (4). 

Therefore  we  think  we  may  have  recourse  to  the  codicil  to 
clear  up  the  obscurity  in  this  will.  There  clearly  is  an  obscurity 
since  the  words  are,  having  regard  to  the  context,  capable  of  two 
constructions.  Doing  so,  we  find  that  what  the  testator  intended 
as  to  Dugald  was  that,  if  he  survived  the  testator  or  died  during 
the  testator's  lifetime  leaving  lawful  issue,  his  share  should  be 
vested.  Finding  that  that  was  his  intention  as  to  Dugald,  how 
is  it  possible  to  say  that,  when  the  testator  used  the  same  words 
with  regard  to  Donald,  he  intended  something  different  ? 

On  the  whole,  therefore,  we  have  come  to  the  conclusion  that 
the  real  intiCntion  of  the  testator  as  expressed  by  these  two 
testamentary  documents  was  that  the  shares  of  both  Donald  and 
Dugald  should  be  vested. 

The  result  therefore  is  that  the  order  of  ABeckett  J.  will  be 
varied,  and  the  questions  will  be  answered  as  follows: — 

1.  Donald  takes  a  vested  interest  in  one-fourth  of  the  whole 
estate,  other  than  the  furniture  and  household  goods  specifically 
bequeathed,  together  with  the  legacy  of  £100,  which  is  payable 
out  of  the  remaining  three-fourths. 

(1)  13  C.B.,  683,  at  p.  690.  (2)  7  T.R.,  492.  (3)  6  W.R.,  134. 

(4)  (1904)  2  Ch.,  52. 
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2.  To  be  paid  immediately  after  sale.  H.  C.  op  a. 

5.  Dagald  takes  a  vested  interest  in  one-sixth  of  the  residue  of 

the  remaining  three-fourths  after  payment  of  the  legacies  and      Jknkiks 

*°°°'*^y-  Stkwakt. 

6.  To  be  paid  immediately  after  the  sale,  subject  to  provision       

for  the  payment  of  the  annuity. 

Appeal  allowed.  Order  vaHed.  Queaticnia 
answered  as  above.  Costa  of  all  parties 
as  between  solicitor  and  client  out  of 
the  estate. 

Solicitor,  for  appellants,  /.  H.  Maddock,  Melbourne, 
Solicitors,  for  respondents,  G.  S.  Mackay,  Warruambool;  A.  A. 
Sinclair,  Melbourne. 

B.  L. 


THE  COMMONWEALTH Plaintiff, 

AND 

THE  STATE  OF  NEW  SOUTH  WALES        .      Defendant. 

TcuccUion  of  Commonwealth  inHtrumentality  by  State — Powers  of  Staten— Stamp  Duly 

tm  transfer  of  Property — Land  in  State  acquired  by  Commonwealth  for  Public 

purposes — Statute  not  binding  on  Croum — Stamp  Duties  Act  (X.S.  W.),  {Xo.  27 

of  1895),  sec.  23— i?ea^  Property  Act  (N.S.  W.),  (No.  26  of  l9O0)—PropeHy      Sydney, 

Jor  Public  Purposes  Acquisition  Act  (No.  13  q/"1901),  sec.  3  — The  Constitution,    April,  2,  3. 

sec.  51. 

Griffith  C.J., 

By  sec.  4,  schedule  2  of  the  Stamp  Duties  Act  (N.S.W.)  1898  ad  valorem    O'Connor  J  J. 

daty  is  payable  on  every  conveyance  or  transfer  on  sale  of  any  property  ;  and 

sec.  23  of  that  Act  provides  that  no  anstamped  instrument  required  by  the  Act 

to  be  stamped  shall  be  registered  or  capable  of  being  registered  in  any  office. 


H.  C.  OF  A. 
1906. 


Wales. 
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H.  C.  OF  A.  Held,  that  a  memorandum  of  transfer  of  land  held  under  the  Jteal  Property 

1906.  Act,  (N.S.  W. )  to  the  Commonwealth  for  Commonwealth  purposes  under  sec  3 

^""^  of  the  Property  for  Public  Purposes  AcquisUioii  Act  1901,  is  not  liable  to 

IHB  Com-  stamp  duty  under  sec.  2,  sched.  4,  and  therefore  the  Commonwealth  is  entitled 

MONWKALTM  sr  ni  »  » 

i;.  to  have  such  instrument  marked  exempt  by  the  Commissioner  for  the  purpose 

The  State  of         of  registration  under  the  JRetd  Property  Act. 
New  South 

The  Stamp  Duties  Act  (N.S.W.),  was  not  intended  to  impose,  and  did  not 

impose,  any  obligation  upon  the  Crown  when  it  was  passed,  and  therefore  does 

not  now  impose  any  obligation  upon  the  Commonwealth.     Even  if  the  Act, 

when  passed,  did  affect  the  Crown  as  representing  the  community  of  New 

South  Wales,  it  could  not,  after  the  establishment  of  the  Commonwealth  be 

construed  as  afiectiug  the  Crown  as  representing  the  Commonwealth. 

Held  further,  that  the  transfer  by  the  vendor  was  a  necessary  instrumentality 
of  the  Commonwealth  for  the  acquisition  of  land  for  public  purposes,  and  was 
therefore  exempt  from  State  taxation  under  the  rule  laid  down  in  lyEmden  v. 
Pedder,  1  C.L.R.,  91,  at  p.  111. 

Snyder  v.  Dettman  190  U.S.,  249,  and  other  cases  in  the  United  States  of 
America,  as  to  the  validity  of  a  State  law  imposing  succession  duty  ou  federal 
property,  distinguished. 

Special  Case. 

This  was  a  special  case  for  the  opinion  of  the  Court  stated  in 
pursuance  of  Order  XXIX.  of  the  Rules  of  the  High  Court,  The 
facts  as  set  out  in  the  case  were  as  follows : — 

On '28th  July  1904  a  memorandum  of  transfer  of  a  certain  area 
of  land  at  Paddington,  Sydney,  from  a  number  of  private  persons 
and  the  Perpetual  Trustee  Company  Ltd.,  to  the  Commonwealth 
of  Australia  was  produced  to  the  Commissioner  of  Stamp  Duties 
under  the  Stamp  Duties  Act  (N.S.W.)  (No.  27  of  1898)  with  a 
request  that  it  should  be  marked  by  him  as  exempt  from  the 
duty  imposed  by  that  Act  upon  conveyances  or  transfers  on  sale 
of  any  property. 

The  land  in  question  was  under  the  provisions  of  the  Reed 
Property  Act  (N.S.W.)  (No.  25  of  1900),  and  was  purchased  by 
the  Commonwealth  under  the  Property  for  Public  Purposes 
Acquisition  Act  1901,  as  a  site  for  a  post  office.  Registration  of 
the  memorandum  of  transfer  under  the  provisions  of  the  Real 
Property  Act  (N.S.W.)  was  necessary  in  order  to  obtain  a 
registered  title  to  the  land  conveyed,  and  the  request  for  exemp- 
tion was  made  with  a  view  to  subsequently  obtaining^  registration, 
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because  the  Registrar-General  would  decline  to  register  the  trans-   H.  G.  of  A. 

fer  unless  stamped  or  marked  exempt  from  stamp  duty  by  the       ^ '^ 

Commissioner.      The  Commonwealth  claimed  that  stamp  duty    The  Com- 

was  not  payable  in  respect  of  the  memorandum  of  transfer.     The  monwbalth 

memorandum  was  prepared  on  behalf  of  and  at  the  expense  of  The  State  of 

^     ^  ^  New  South 

the  Commonwealth,  and  was  handed  over  by  the  vendors  together      Wales. 

with  the  relative  certificate  of  title  in  the  names  of  the  vendors  on 

payment  to  them  of  the  purchase  money. 

The  Commissioner  of  Stamp  Duties  claimed  that  stamp  duty 
was  payable  in  respect  of  the  memorandum  of  transfer,  and 
accordingly  assessed  the  duty  at  £5  10s.,  which  was  at  the  rate  of 
10s.  per  centum  on  the  amount  of  the  purchase  money,  and 
remitted  the  fine  for  late  stamping.  This  sum  was  paid  by  the 
Commonwealth  to  the  Commissioner  under  protest,  and  this  action 
was  brought  to  recover  it. 

The  amount  was  admitted  to  be  correct  if  stamp  duty  was  pay- 
able at  all,  and  the  question  of  law  submitted  for  the  opinion  of 
the  Court  was  whether  stamp  duty  in  respect  of  a  memorandum 
of  transfer  of  land  to  the  Commonwealth  under  such  circumstances 
was  payable  under  the  Stamp  Duties  Act  (N.S.W.). 

It  was  agreed  between  the  parties  that  should  the  judgment  of 
the  Court  be  in  the  negative,  the  sum  paid  under  protest,  with 
costs  of  the  cause,  should  be  paid  by  the  defendant  to  the  plaintiff, 
and  should  the  judgment  be  in  the  affirmative,  the  costs  of  the 
cause  should  be  paid  by  the  plaintiff  to  the  defendant. 

Cullen  K.C.  (with  him  Bavin)^  for  the  appellant.  Taxation  of 
this  document  is  an  interference  with  the  instrumentalities  of  the 
Commonwealth.  The  carrying  on  of  the  business  of  the  post 
office  necessitates  the  acquisition  of  land  by  the  Commonwealth. 
This  land  in  question  was  acquired  by  the  Commonwealth  in  the 
exercise  of  its  powers  under  the  Lands  for  Public  Purposes 
Acquisition  Act  1901,  and  the  State  has  no  power  to  levy  a  toll 
upon  such  a  transaction.  [He  referred  to  Ambrosini  v.  United 
States  (1) ;  Stimeman  v.  Smith  (2) ;  Harvard  Law  Review,  Feb., 
1906,  p.  286.] 

The  Crown  is  not  mentioned  in  the  State  Act  under  which  the 

(1)  187  U.S.  1.  (2)  100  Fed.  Rep.,  600. 
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H.  C.  OF  A.  stamp  duty  is  claimed ;  therefore  on  that  ground  the  claim  must 

fail.     The  Commonwealth  is   the  Crown,   in  the  same  way  as 

The  Com-    t^©  Government  of  the  State,  and  as  the  Crown  it  holds  this 

MON  WEALTH  j^^^^    f^^  purposcs    of   Statc,  not  as    private   property.      [He 

The  State  of  referred  to  Hardcastle  on  Statutory  Law,  2nd  ed.,  p.  407.1     Even 

Nfw  South  «/  *  a  j 

VValbs.      if  the  Crown  had  been  mentioned  in  the  State  Act,  that  would 

only  have  bound  the  Crown  as  representing  the  Government  of 

the  State  of  New  South  Wales,  not  that  of  any  other  State  or  of 

the  Commonwealth :  The  Municipal  Council  of  Sydney  v.  The 

Commonwealth  (1).     Any  attempt  to  make  the  Act  extend  to 

other   Governments  is  invalid :  D'Ewden  v.  Pedder  (2) ;  it  is 

repugnant  to  their  sovereignty :  California  v.  Central  Pacific 

Railroad  Co.  (3) ;  Home  Insurance  Co.  v.  New  York  (4) ;  Common- 

wealth  v.  Baum£  (5).     A  State  cannot  raise  revenue  by  taxing 

tlie  acquisition  of  property  by  the  Commonwealth  or  its  agents  :' 

Deakin  v.  Webb  (6) ;  Roberts  v  A  hern  (7). 

[He  referred  also  to  Public  Works  ^cf  (N.S.W.),No.  26  of  1900, 

sec.  40.] 

Gordon  K.C.  (C.  B,  Stephen  K.C.  and  Flannery  with  him),  for 
the  respondent.  The  principle  as  to  the  immunity  of  sovereign 
powers  from  taxation  is  not  disputed ;  but  it  does  not  apply  to 
the  present  case.  The  Commonwealth  Act,  No.  13  of  1901,  sec 
3,  gives  the  Commonwealth  Government  power  to  make  agree- 
ments with  owners  for  the  absolute  purchase  of  land  for  public 
purposes.  If,  however,  the  Commonwealth  acquires  property 
under  that  section  in  a  State,  it  is  bound  by  any  special  State 
provision  dealing  with  the  acquisition  of  land  in  the  State.  All 
sovereign  States  have  power  to  regulate  the  tenure  or  mode  of 
acquisition  of  land  within  their  own  boundaries,  and  also  to  impose 
limitations  and  restrictions  upon  its  transfer  inter  vivos  and  by 
descent :  United  States  v.  Fox  (8).  Personal  property  bequeathed 
to  the  United  States  w^as  held  liable  to  pay  succession  duty  or 
inheritance  tax  to  the  State  of  New  York,  within  whose  terri- 
torial jurisdiction  it  was  situated  :  United  States  v.  Perkins  (9). 

(1)  1  C.L.R.,  208,  at  p.  232.  (6)  1  C.L.R.,  585. 

(2)  1  C.L.R.,  91,  at  p.  111.  (7)  1C.L.R.,  406. 

(3)  127  U.S.,  1.  (8)  94  U.S.,  315. 

(4)  134  U.S.,  694.  (9)  163  U.S.,  625. 

(5)  2C.L.R.,  405. 
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Such  a  tax  is  not  upon  the  property,  but  upon  the  right  to  dispose  H-  ^'  ®'  ^' 

of  it,  and  is  in  a  sense  a  payment  for  the  privilege  of  doing  so. 

[He  referred  to  Cooley  on  Taocation,  3rd  ed.,  c.  3,  sub-sec.  3 ;  In    xhe  Com- 

re  Merriam  (1) ;  Moore  v.  Moore  (2) ;  Magoun  v.  Illinois  Trust  ^onwealth 

and  Savinqs  Bank  (3);  Plummer  v.  Coler  (4).!  The  State  op 

^  ^   ^  ^      -^  New  South 

Land  under  the  Real  Property  Act  (N.S.W.)  is  not  merely  land  Walks. 
with  its  ordinary  incidents.  It  has  many  advantages  attached 
to  it,  such  as  facilitation  of  proof  of  title,  which  are  purely  the 
creation  of  the  Statute.  It  makes  no  difference  that  the  tax  is 
imposed  by  a  different  Act  from  that  which  created  the  form  of 
tenure. 

[Barton  J. — Does  not  the  power  of  the  Commonwealth  to 
acquire  the  land  proceed  from  its  own  Act,  not  from  that  of  the 
State?] 

The  Commonwealth  Statute  is  passed  by  virtue  of  the  powers 
conferred  by  the  Constitution,  but  it  does  not  confer  the 
privileges  attached  to  real  property  which  has  been  brought 
under  the  State  Act.  Until  registered  under  the  latter  Act  the 
instrument  passes  no  interest  under  the  Act,  and  it  cannot  be 
registered  under  that  Act  until  stamped  under  the  StaTnp  Duties 
Act  (N.S.W. ),  No.  27  of  1898. 

The  common  law  conveyance  is  still  effective  to  pass  the  title, 
but  it  does  not  confer  the  advantages  attached  to  land  brought 
under  the  Real  Property  Act.  The  Crown  is  not  entitled  to  get 
the  benefit  of  the  Statute  unless  it  also  undertakes  the  burdens 
imposed  by  it.  [He  referred  to  Re  Martin;  Ex  parte  The 
Commissioners  of  Taxation  (5) ;  ReBaynes  and  otkers;  Ex  parte 
The  Attomey-Oeneral  (6). 

[O'Connor  J. — Were  not  all  the  American  cases  in  which  the 
tax  was  held  to  be  valid  cases  of  testamentary  disposition  or 
inheritance  ?  The  power  to  dispose  of  property  by  will  or  descent 
is  always  a  statutory  power,  and  the  State  which  confers  the  power 
may  impose  conditions  upon  its  exercise.] 

There  is  no  distinction  in  principle  between  disposition  inter 
vivos  and  by  will  or  descent,  if  the  privileges  in  question  are  the 


(1)  141  N.Y.R.,  479,  at  p.  484. 

(2)  47  N.Y.R..  467. 

(3)  170  U.S.,  283. 


(4)  178  U.S.,  115. 

(5)  (1905)  5  S.R.  (N.S.W.),  ISl, 

(6)  9Q.L.J.,  33. 
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H.  C.  or  A.   creation  of  Statute :  KnowUon  v.  Moore  (1).    The  Stamp  Duties 

1906.       ^^^  ^j^gg  jjq|.  prevent  the  Commonwealth  from  acquiring  land 

The  Com-    *^^  disposing  of  it  as  it  pleases ;  it  merely  provides  that  unless 

MONWKALTu  ^j^^  Commonwealth  complies  with  certain  requirements  it  shall 

ThkStateof  not  become  entitled  to  certain  additional  privileges.    The  only 

NkW  SoiTTH 

Wales,      instruments  that  require  registration  are  those  which  purport  to 
be  made  under  the  Act :  CuthbeHson  v.  Svxin  (2). 

[Griffith  C.J. — Do  you  contend  that  the  Stamp  Duties  Act  in 
its  tenns  extends  to  the  Crown  ?] 

It  has  been  construed  as  applying  to  the  Crown.  Whenever 
the  State  Government  acquires  land  by  purchase  and  takes  a 
transfer  by  an  instrument  under  the  Real  Property  Act,  it  pays 
the  stamp  duty.  The  fact  that  certain  Crown  transactions  are 
specifically  exempted  from  the  payment  of  stamp  duty  justifies 
the  inference  that,  but  for  the  exemption,  the  Crown  would  be 
liable  as  a  general  rule.  [He  referred  to  sec&  .15  and  47  o£  the 
iStavip  Duties  Act  1898.]  The  duty  claimed  here  is  not  open  to 
the  objection  that  it  would  be  levying  a  charge  from  the  Crown 
for  the  benefit  of  the  Crown,  because  the  treasury  of  the  Crown 
as  representing  the  State  is  wholly  distinct  from  that  of  the 
Crown  as  representing  the  Commonwealth. 

[O'Connor  J.  referred  to  Williams  v.  Howarth  (3).] 

Cullen  K.C.,  in  reply.  Sec.  51  (xxxi.)  of  the  Constitution  con- 
fers the  power  to  legislate  for  the  acquisition  of  property  on  just 
terms  from  any  State  or  persons  for  public  purposes,  and  the  Act 
No.  13  of  1901  is  an  exercise  of  the  power.  Sec  4  of  the  latter 
Act  provides  that  land  may  be  sold  and  conveyed  to  the  Com- 
monwealth, and,  by  sec.  2,  "  convey  "  means  "  convey,  transfer, 
or  release,"  which  must  include  a  transfer  under  the  Heal 
Property  Act.  The  State,  therefore,  cannot  interfere  with  this 
right.  There  is  a  wide  distinction  between  a  power  or  privilege 
of  the  State's  creation,  such  as  that  of  a  testator  to  dispose 
of  his  estate,  and  the  power  of  the  Federal  Government  to 
acquire  property  for  public  purposes.  [He  referred  to  Snyder  v. 
Bettman  (4),  and  The  Municipal  Council  of  Sydney  v.  The  Com- 
monwealth (5).] 

(1)  178  U.S.,  41.  (4)  190  U.S.,  249. 

(2)  11  S.A.L.R.,  102.  (5)  1  C.L.R.,  208,  at  p.  229. 

(3)  (1905)  A.C.,55]. 
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The  duty  imposed  upon  registration  is  not  a  mere  incident  of  H«  ^-  ^^  ^^ 
the  transfer  of  land,  it  is  a  means  of  safeguarding  the  revenue, 
the  sole  object  of  the  tax  being  revenue.     If  the  power  to  forbid    the  (;om. 
registration  exists  at  all  it  exists  without  limit,  and  therefore  the  **^'^^^™ 
argument  must  go  to  this  extent,  that  the  State  may  make  land  The  State  op 
inalienable  notwithstanding  the  provision  of  the  Constitution.      Wales. 
By  that  the  right  of  a  State  to  regulate  or  control  the  tenure  of 
land  has  been  cut  down  to  the  extent  mentioned,  so  that  in  any 
case  in  which  the  Commonwealth  decides  to  acquire  property,  the 
procedure  prescribed  by  the  Parliament  of  the  Commonwealth  is 
to  be  followed,  and  the  State  may  not  interfere.     Whether  the 
tax  is  an  incident  of  the  tenure  of  land  in  New  South  Wales,  or 
a  tax  upon  the  instrument  or  the  transaction,  and  even  if  it  would 
have  been  binding  upon  the  Commonwealth  but  for  legislation  by 
the  Commonwealth,  it  is  no  longer  so  since  the  passing  of  the 
LdndsfoT  Public  Purposes  Acquisition  Act  1901. 

Cvr.  adv,  wM, 

The  following  judgments  were  read  : 

Griffith  C.J.  The  question  for  determination  in  this  case  is 
whether  an  instrument  whereby  land  held  under  the  Real  Pro- 
pei'ty  Act  is  transferred  to  the  Commonwealth  for  Commonwealth 
purposes  is  liable  to  ad  valoreTn  stamp  duty  under  the  New  South 
Wales  Stamp  Duties  Act  (No.  27  of  1898).  That  Act,  which  was 
passed  before  the  establishment  of  the  Commonwealth,  imposed 
upon  conveyances  on  sale  an  ad  valorem  duty  to  be  calculated 
according  to  the  amount  or  value  of  the  consideration  for  the 
sale.  The  duty,  it  is  to  be  observed,  is  imposed  upon  the  instru- 
ment and  not  upon  the  transduction,  so  that,  in  the  case  of  a  sale 
which  is  effectuated  without  a  conveyance,  no  duty  is  payable. 
The  Act  provides  that  unstamped  instruments  shall  not  be  admis- 
sible in  evidence  (sec.  15),  or  registered  in  any  Court  or  oJffice(8ec. 
23).  The  first  question  for  consideration  is  whether  this  Act 
when  it  was  passed  affected  the  Crown,  in  the  sense  that  it 
required  the  Crown  to  pay  stamp  duty.  For,  if  the  Act  did  not 
affect  the  Crown  as  representing  the  community  of  New  South 
Wales,  it  could  not,  in  my  judgment,  after  the  establishment  of 
the  CJommon wealth  be  construed  as  affecting  the  Crown  as  repre- 
voL.  in.  56 


Griffith  O.J. 
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H.  C.  OF  A.  senting  the  Commonwealth,  i.6.,  the  community  of  New  Sonth 

j^^       Wales  plus  the  other  States,  any  more  than  it  could  be  construed 

The  Com-    ^  affecting  the  Crown  as  representing  the  whole  Empire,  in  the 

MONWBALTH  qq^q^^  ^qj.  iustaucc,  o£  a  conveyance  of  land  to  the  Admiralty. 

THKSTATEOFThis  was,  indeed,  not  contested  by  the  learned  counsel  for  the 
]N^Kw  South 
Wales,      defendant.    But  they  contended  that  the  Act  did  affect  the  Crown, 

and  pointed  out  that  the  Schedule  of  Duties  expressly  excepts 
some  Crown  documents,  e.g.,  receipts  given  by  government  officers 
for  money  received  by  them  for  the  Government.  It  is,  no  doubt, 
a  general  rule  that  the  Crown  is  not  bound  by  a  Statute  unless 
named  in  it,  or  unless  it  otherwise  appears  that  it  was  the  inten- 
tion of  the  legislature  that  it  should  be  bound.  When  this  rule 
is  sought  to  be  applied,  the  mention  of  the  Crown  in  the  Statute 
is  generally  sufficient  to  exclude  its  application.  But,  in  my 
opinion,  this  rule  is  only  an  instance  of  a  wider  rule  which  was 
stated  by  this  Court  in  Roberts  v.  Ahem  (1),  in  these  words : 
"  The  modem  sense  of  the  rule,  at  any  rate,  is  that  the  Executive 
Qovemment  of  the  State  is  not  bound  by  Statute  unless  that 
intention  is  apparent.*'  Applying  this  rule,  how  can  it  be  seriously 
contended  that  it  was  the  intentipn  of  the  legislature  that  one 
department  of  the  Executive  Qovemment  should  contribute  to 
another,  the  Treasury,  a  sum  of  money  which  must  itself  be 
first  provided  by  the  Treasury  for  the  purpose  of  the  payment  ? 
This  would  at  best  be  a  mere  matter  of  bookkeeping.  In  my 
opinion  the  intention  of  the  legislature  in  the  Stamp  Duties  Act 
1898  is  quite  dear.  It  was  to  raise  revenue,  and  for  that  purpose  to 
impose  liabilities  on  the  subject,  and  not  to  deal  with  matters  of 
departmental  accounts.  Nor  do  I  think  that  the  express  excep- 
tions in  the  Schedule  affect  this  conclusion.  The  Crown  is,  as  a 
matter  of  necessity,  mentioned  in,  and  beneficially  affected  by, 
every  taxing  Act.  For  these  reasons  I  am  of  opinion  that  the 
Stamp  Duties  Act  1898  did  not  impose  any  obligation  upon  the 
Crown  when  it  was  passed,  and  does  not  now  impose  any  upon 
the  Commonwealth. 

This  is  sufficient  to  dispose  of  the  case,  but  there  is  another 
and  independent  ground  upon  which  the  plaintiff  is,  in  my 
opinion,  entitled  to  judgment.      The  Constitution  empowers  the 

(1)  1  C.L.R.,  406,  at  p.  418. 
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Parliament  of  the  Commonwealth  to  make  laws  for  the  acquis!-   ^-  ^-  <^'  ^' 

1QIM 

tion  of  property  from  any  State  or  person  for  any  purpose  in 
respect  of  which  the  Parliament  has  power  to  make  laws  (sec.  51    thb  Com- 
(xxxi).     In  the  exercise  of  this  power  the  Parliament  passed  the  ^^^'^^^^''^^ 
Property  for  Public  Pm^posea  Acquisition  Act  (No.  13  of  1901),  '^^l^^l^^ 
by  which  provision  was  made  for  the  acquisition  of  land  from      Walks. 
private  persons  either  by  agreement  followed  by  a  conveyance  in    oriffitTc.j. 
the  ordinary  manner  (sec.  3),  or  by  a  notification  published  in  the 
Gazette  (sec  6).      In  my  opinion  the  acquisition  of  land  includes 
obtaining  a  title  to  the  land  in  accordance  with  the  laws  of  the 
State.     It  follows  that  the  conveyance  by  the  vendor  in  the  case 
of  agreement,  or  the  notification  in  the  Gazette  in  other  cases,  is 
a  necessary  instrumentality  for  the  acquisition  of  the  land.     And 
I  think  that  the  taxation  by  a  State  of  such  an  instrumentality 
falls  within  the  rule  laid  down  in  UEraden  v.  Pedder  (1) : — "  It 
follows  that  when  a  State  attempts  to  give  to  its  legislative  or 
executive  authority  an  operation  which,  if  valid,  would  fetter, 
control,  or  interfere  with,  the  free  exercise  of  the  legislative  or 
executive  power  of   the    Commonwealth,  the  attempt,  unless 
expressly  authorized  by  the  Constitution,  is  to  that  extent  invalid 
and  inoperative.     And  this  appears  to  be  the  true  test  to  be 
applied  in  determining  the  validity  of  State  laws  and  their 
applicability  to  federal  transactions." 

It  was  pointed  out  in  that  case  that  the  attaching  by  a  State 
law  of  any  condition  to  the  discharge  of  a  federal  duty  is  an  act 
of  interference  or  control.  So  also  is  the  attaching  of  a  condition 
to  the  performance  of  any  federal  function.  I  am,  therefore,  of 
opinion  that,  if  the  Stamp  Duties  Act  1898  were  construed  as  in 
terms  affecting  the  Commonwealth  Government,  it  would  be  to  that 
extent  inconsistent  with  the  law  of  the  Commonwealth.  We 
were  referred  to  several  cases  in  the  Supreme  Court,  of  the  United 
States  of  America,  in  which  it  has  been  held  that  a  succession 
duty  imposed  by  a  State  law  is  valid  as  affecting  property  given 
by  the  predecessor  to  the  United  States.  The  reasoning  in  most 
of  these  cases  proceeded  on  the  ground  that  the  payment  of 
succession  duty  is  a  condition  attached  to  the  right  of  transmission 
under  the  State  law,  by  which  alone  the  right  of  succession  is 

(1)  1  C.L.R.,  91.  at  p.  111. 


Griffith  O.J. 
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H.  C.  OF  A.  governed.     In  the  latest  case  Snyder  v.  Bettman  (1),  decided  in 
1902,  the  majority  of  the  Court  (FuUer  C.J.  and  two  other  learned 
The  Com-    Justices  dissenting)  held  that  such  a  duty  might  be  rested  on  the 
MOKWEALTH  general  power  to  tax  all  property,  and  that,  if  the  tax  was  imposed 
TheStateof  upon  it  while  in  the  hands  of   the  administrator,  it  was  not 
Wales,      obnoxious  to  the  rule  prohibiting  the  taxation  of  State  agencies 
or  property.     But,  in  my  opinion,  the  reasoning  in  these  cases  is 
not  applicable  to  an  ordinary  stamp  duty  imposed  upon  instruments 
inter  vivos.     The  obligation  to  pay  such  a  duty  is  no  more  a  part 
of  the  law  of  real  property,  or  of  the  alienability  of  real  property, 
than  an  obligation  to  stamp  a  bill  of  exchange  or  promissory  note 
is  a  part  of  the  law  merchant.     The  distinction  between  purely 
fiscal  Statutes  and  Statutes  relating  to  the  ownership  and  disposi- 
tion of  property  is  well  settled.     I  do  not,  therefore,  think  it 
necessary  to  refer  to  the  American  cases  at  greater  length. 

For  these  reasons,  I  think  that  judgment  must  be  given  for  the 
plaintiff. 

Barton  J.  The  Commonwealth  bought  for  £1,100  a  piece  of 
land  in  a  suburb  of  Sydney  in  the  State  of  New  South  Wales  as 
a  site  for  a  Post-office.  The  land,  for  which  there  was  a  certificate 
of  title  under  the  Real  Property  Act,  (No.  25  of  1900),  was 
acquired  by  purchase  from  private  owners  under  the  authority  of 
sec.  3  of  the  Property  for  Public  Purposes  Acquisition  Act 
1901,  a  Statute  of  the  Commonwealth  passed  in  exercise  of  the 
legislative  power  granted  by  the  Constitution  in  sec.  51  (xxxi). 
The  memorandum  of  transfer  was  produced  to  the  Commissioner 
of  Stamp  Duties  on  the  28th  of  July  last  with  the  request  that 
he  would  mark  it  as  exempt  from  stamp  duty.  That  request  was 
refused.  Unless  stamped  or  marked  by  the  Commissioner  as  exempt 
from  stamp  duty,  the  document  would  be  refused  registration  by 
the  Registrar-General;  that  is,  the  complete  registered  title  under 
the  Act  could  not  be  obtained.  The  Commonwealth  contends 
that  the  instrument  is  not  liable  to  stamp  duty  and  claims  from 
the  State  of  New  South  Wales  the  return  of  £5  10s.,  being  duty 
at  the  rate  of  10s.  per  cent  on  the  consideration  money  of  £1,100, 
such  duty  having  been  paid  to  the  Commissioner  for  stamp  duties 

(1)  190  U.S.,  249. 
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under  protest.     If  this  Court  is  of  opinion  that  the  duty  was  not  H.  C.  of  a. 

payable,  judgment  is  to  be  for  the  Commonwealth  for  £5  10s.  and       ^ ^ 

costs  of  action.     If  the  duty   is   held  to  be  payable,  the  State    theCom- 

of  New  South  Wales  is  to  have  judgment  with  costs.  monwealth 

The  Constitution,  sec.  51  (xxxi.)  gives  the  Federal  Parliament  The  State  of 

^  ...  -  New  South 

power  to  make  laws  with  respect  to  "the  acquisition  of  property      Wales. 

on  just  terms  from  any  State  or  person  for  any  pui-pose  in  respect      BartoTJ. 

of  which  the  Parliament  has  power  to  make  laws."    The  Property 

for  Public  Purposes  Acquisition  Act  1901,  (No.  13  of  1901), 

provides  for  two  modes  in  which  the  Commonwealth  may  acquire 

land  for  public  purposes,  namely  acquisition  by  purchase  and 

compulsory  acquisition.     As  to  the  first-named  mode,  sec.  3  gives 

the  Executive  power  to  agi-ee  with  the  owners  of  any  land  required 

for  any  such  purpose  for  the  absolute  purchase  of  such  land  by 

the  Commonwealth  for  a  consideration  in  money  or  its  equivalent: 

and  sec.  4  gives  the  owners  of  such  land  power  to  sell  and  convey 

it  to  the  Commonwealth. 

The  State  Act  (No.  27  of  1898),  which  consolidates  the  laws 
relating  to  stamp  duties,  imposes,  inter  alia,  a  duty  on  the 
conveyance  or  transfer  on  sale  of  real  property  of  10s.  for  every 
£100  of  the  amount  of  the  consideration  money:  (Sec.  4  and 
Schedule  2).  Sec.  15  (1)  of  the  same  Act  provides  that,  unless 
otherwise  therein  expressly  enacted,  "no  unstamped  instrument 
executed  in  New  South  Wales  ^  .  .  or  relating,  wheresoever 
executed,  to  any  property  situate  ...  in  New  South  Wales, 
shall,  except  in  criminal  proceedings,  be  .  .  .  available  or 
effectual  for  any  purpose  whatsoever  in  layr  or  equity."  By  sec. 
23,  no  unstamped  instrument  required  by  the  Act  to  be  stamped 
is  to  be  registered  or  capable  of  being  registered  in  any  Court  or 
office.  Hence  the  Registrar-General  will  not  receive  for  entry  in 
the  register  book  any  unstamped  instrument  unless  it  falls  within 
the  exemptions  specified  in  the  Schedules  to  the  Stamp  Duties 
Act  1898,  and  is  marked  by  the  Commissioner  of  Stamps  as  so 
exempt.  And  until  registered  under  the  Real  Property  Act  (No. 
25  of  1900)  no  instrument  is  effectual  to  pass  any  estate  or  interest 
m  any  land  under  the  provisions  of  that  Act  (sec.  41  (1)). 

The  contention  for  the  Commonwealth,  that  the  instrument  is 
not  liable  to  duty,  rests  on  two  grounds :  first,  tliat  the  Stamp 
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H.  C.  OF  A.  Duties  Act  1898  does  not  bind  or  affect  the  Government  of  the 
Commonwealth  so  as  to  make  conveyances  or  transfers  to  it  liable 
The  Com-    to  duty;  secondly,  that  the  duty,  so  far  as  it  is  claimed  to  be 
MONWBALTu  chargeable  on  a  conveyance  or  transfer  of  land  acquired  by  the 
The  State  of  Commonwealth  for  a  public  purpose,  such  as  the  carrying  on  of 
Wales,      the  business  of  a  Department  of  State,  like  the  Postal  Department, 
^^^j      is  an  interference  with  an  instrumentality  of  the  Federal  Govern- 
ment, and  as  such  cannot  be  enforced. 

As  to  the  first  ground  it  was  properly  conceded  on  behalf  of 
the  defendant  State  that  if  the  Crown,  in  the  sense  of  the  Execu- 
tive Government  of  New  South  Wales,  is  not  bound,  so  neither  is 
the  Crown  in  the  sense  of  the  Elxecutive  Government  of  the  Com- 
monwealth.    But  is  it  possible  to  contend  seriously  that  a  taxing 
Act  of  this  State  binds  the  Government  of  it  so  as  to  include  the 
transactions  of  that  Government  in  the  scheme  of  taxation  ?    No 
express  provision  is  pointed  to  as  affecting  the  Crown  in  this 
way.   Is  the  Crown  then  included  here  by  implication?  Although 
we  find  some  exemptions  in  the  Second  Schedule  from  which 
it  is   argued   that,   as  the   legislature   thought  it  necessary  to 
express  them,  it  must  have  thought  that,  unless  the  exceptions 
were  named,  the  Crown  would  be  bound  in  these  instances,  and 
therefore  it  is  bound  in  others  not  expressed,  I  think  a  very  dif- 
ferent inference  is  fairly  to  be  drawn  from  these  items  in  the 
Schedule.     Inasmuch  as  the   taxable  documents  are  in  some 
instances  so  widely  described  that,  without  further  definition,  an 
argument  might  be  raised  that  certain  documents  ordinarily  taken 
by  Government  officials  were  included,  these  are  made  the  subject 
of  express  exemption  in  the  Schedule  in  order  to  put  it  beyond  all 
doubt  that  they  are  no  more  aimed  at  than  any  other  transactions 
of  the  Crown,  having  regard  to  the  fact  that  nowhere  among  the 
sections  of  the  Act  is  a  word  to  be  found  from  which  an  intention 
to  bind  the  Crown  can  be  inferred.     At  the  worst,  it  cannot  be 

* 

said  that  any  implication  which  can  be  raised  from  the  sections  to 
affect  the  Crown  is  a  necessary  implication.  But,  as  Story  J., 
cogently  put  it  in  The  United  States  v.  -&oar  (1),  "where  the 
Government  is  not  expressly  or  by  necessary  implication  included, 
it  ought  to  be  clear  from  the  nature  of  the  mischief  to  be  redressed. 

(1)  2  Mason  (U.S.  Circuit  Court),  311. 
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or  the  languafi^e  used,  that  the  Government  itself  was  in  contem-  H.  C.  op  a. 
plation  of  the   legislature,   before   a  Court  of  law  would  be       r__\ 
authorized  to  put  such  a  construction  upon  any  Statute.     In    thbCom- 
general,  acts  of  the  legislature  are  meant  to  regulate  and  direct  monwealth 
the  acts  and  rights  of  citizens,  and  in  most  cases  the  meaning  Thb  State  op 

.  .  ,  i.y«  ,     -  New  South 

applicable  to  them  applies  with  very  dmerent  and  often  contrary      Wales. 
force  to  the  Government  itself.     It  appears  to  me,  therefore,  to  be 
a  safe  rule  founded  on  the  principles  of  the  common  law  that  the 
general  words  of  a  Statute  ought  not  to  include  the  Government 

■ 

unless  that  construction  is  clear  and  indisputable  upon  the  text  of 
the  Act"  But  further,  the  whole  purpose  of  this  Statute  gives  a 
negative  to  the  idea  that  it  was  intended  the  Crown  should  be 
bound  by  it.  If  ''  it  is  inferred  primd  facie  that  the  law  made 
by  the  Crown,  with  the  assent  of  Lords  and  Commons,  is  made 
for  subjects  and  not  for  the  Crown,"  as  stated  by  Alderson  B.,  in 
Attomey-Qeneral  v.  DoTialdson  (1),  must  not  such  an  inference 
arise  with  redoubled  strength  when  the  subject  matter  is  taxa- 
tion ?  Sec.  4  says  "  ...  .  subject  to  the  exemptions  contained 
in  the  Second  and  Third  schedules  hereto,  there  shall  be  charged, 
levied,  collected  and  paid  for  the  use  of  Her  Majesty  .  .  .  the 
several  duties  or  sums  of  money"  and  so  on.  The  revenue  raised 
is  for  the  use  of  the  Crown,  to  form  part  of  the  Consolidated 
Revenue.  The  revenue  is  granted  to  the  Crown.  It  is  the  object 
of  the  taxation  to  raise  that  revenue,  and  the  intention  to  apply 
it  to  the  purpose  of  Government.  How  can  any  such  object  or 
purpose  be  served  by  exacting  the  duties  from  the  Government  ? 
They  can  only  be  paid  by  its  Departments,  who  in  turn  must 
draw  the  wherewithal  from  the  public  funds — that  is  from  the 
Treasury.  How  can  the  Government  enlarge  its  revenue  by 
paying  one  tax  out  of  the  proceeds  of  another  ? 

On  every  ground,  then,  I  come  to  the  conclusion  that  the  Act 
was  not  intended  to,  and  does  not  bind  or  affect  the  Crown, 
whether  in  the  sense  of  State  or  Commonwealth. 

This  conclusion  is  sufficient  to  dispose  of  the  whole  case,  but  it 
is  perhaps  expedient  to  deal  with  the  second  ground  on  which 
the  Commonwealth  relies,  viz.,  that  in  this  case  an  attempt  is 
made  to  tax  a  federal  instrumentality,  and  that  such  an  attempt 

(1)  lOM.  &W.,  117,  at  p.  124. 
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H.  C.  OF  A.  cannot  be  held  to  possess  the  sanction  of  the  law  of  the  Constitu- 

^  tion. 
Thk  Com-  -A.  law  passed  by  a  State  under  which  an  instrument  necessary 
MONWEALTH  f^^  ^j^^  acquisitiou  of  property  by  the  Commonwealth  for  the 
The  State  of  purpose  of  carrying  on  the  federal  Government  is  sought  to  be 
VValf^.  taxed,  would,  one  would  think,  beyond  all  need  of  argument,  be 
interpreted  as  an  interference  with  the  functions  or  instrument- 
alities of  the  Commonwealth.  PHmd  facie,  it  must  be  so. 
Because  without  land  for  post  offices,  the  business  of  that  depart- 
ment cannot  be  carried  on  at  all.  If  there  is  anything  to  which 
the  expression  "  instrumentality  "  could  be  applied  it  is  the  acquisi- 
tion of  land  for  the  purposes  of  carrying  on  federal  administration. 
But  while  the  general  rule  is  admitted,  it  is  alleged  that  the 
case  is  taken  out  of  that  rule  by  certain  American  decisions  that 
were  cited,  which  it  is  not  necessary  to  deal  with  in  detail. 
In  the  first  place,  it  may  be  pointed  out  that  none  of  these  eases 
have  reference  to  the  transfer  or  conveyance  of  property  ;  they 
deal  solely  with  the  case  of  succession  to  property.  They  are 
cases  of  taxation  upon  the  transmission  of  property  by  will.  Now, 
it  appears  clearly  from  a  perusal  of  these  cases  that  the  tax  is  not 
upon  the  property  itself.  The  tax  in  the  case  of  United  States  s^. 
Perkins  (1)  was  upon  the  transmission  by  will  or  by  descent,  and 
it  is  described  in  all  these  American  authorities  as  a  condition  of 
the  enjoyment  of  the  privilege  given  to  the  testator,  or  the 
intestate,  of  transmitting  his  property  without  interference.  In 
that  sense  it  is  a  condition  imposed  by  the  State  itself  on  the 
enjoyment  of  a  privilege  which  it  has  itself  conferred  by  its  own 
Statutes.  Leaving  aside  the  fact  that  the  doctrine  has  never  been 
asserted  as  to  any  dealing  with  property  except  by  will  or  descent^ 
and  that  there  is  no  authority  for  the  application  of  it  to  the  case 
of  a  transfer  or  conveyance,  it  is  supported  on  the  theory  I  have 
mentioned,  that  it  is  an  exercise  by  the  State  of  its  power  to  limit 
a  privilege  which  it  has  itself  granted,  and  which  could  not  be 
enjoyed  but  by  its  permission.  Now,  it  is  sufficient  to  point 
out  that  it  is  not  the  State  which  grants  the  privilege  to  the 
Commonwealth  in  this  matter.  The  right  of  the  Executive 
Government  to   acquire   property  for  any  purpose   which   the 

(1)  163  U.S.,  625. 
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Commonwealth  has  power  to  carry  out  can  only  be  granted  by  H.  C.  of  a. 

the  Commonwealth  itself,  by  legislation  within  the  powers  cqn-       ^_^ 

ferred  upon  it  by  the  Constitution  to  make  laws  on  that  subject,  the  Com- 

The  origin  of  the  privilege  therefore  cannot  be  attributed  to  any  ^^^^*=alth 

concession  made  by  a  State.     Takinff  the  State  legislation  as  it  The  State  of 

^  °  ^111       ^^w  South 

was  in  1901,  at  the  establishment  of  the  Commonwealth,  the      Wales. 

Commonwealth  was  totally  unable,  except  in  respect  of  those  B^toiTj. 
matters  which  were  automatically  transferred  or  might  become 
transferred  to  it  by  proclamation  of  the  sites  of  the  departments, 
to  acquire  land,  simply  by  reason  of  the  fact  that  it  had  not  made 
any  law  for  that  purpose.  But  when  it  made  that  law  the  power 
under  it  was  conferred  upon  itself  by  that  law.  In  this  case  it 
was  the  Property  for  Public  Purposes  Acquisition  Act  1901. 
Such  a  transaction  or  proceeding  cannot  for  one  moment  be  classed 
with  those  laws  of  States  which  allow  as  a  privilege  the  trans- 
mission of  property  by  will  or  by  descent.  Thus  the  suggested 
construction  of  the  tax  as  a  condition  imposed  upon  the  enjoyment 
of  a  privilege  is  out  of  the  question,  inasmuch  as  no  privilege  is 
conferred  by  the  State.  There  is  a  voluntary  exercise  by  the 
Commonwealth  of  its  powers.  Consequently,  the  very  reason  by 
which  State  taxing  enactments  of  the  kind  have  been  justified  is 
absent,  and  the  second  defence  can  no  more  prevail  than  the  first. 
It  was  further  urged  that  this  tax  was  justifiable  as  an  incident  of 
property.  I  cannot  bring  myself  to  regard  as  an  incident  of 
property  that  which  is  dependent  upon  the  pecuniary  needs  of 
the  State  for  the  purposes  of  its  own  revenue,  and  is  a  condition 
of  things  which  must  vary  even  as  to  its  existence  with  those 
needs.     It  is  purely  a  revenue  tax. 

I  am  of  opinion,  for  all  these  reasons,  that  the  Commonwealth 
is  entitled  to  judgment  in  this  case. 

O'Connor  J.  It  would  be  a  sufficient  answer  to  the  claim  for 
stamp  duty  to  hold  that  the  Crown,  as  representing  New  South 
Wales,  was  not  bound  by  the  New  South  Wales  Stamp  Duties 
Act  1898,  and  that  d  fortiori,  the  Crown  as  representing  the 
Commonwealth  was  not  bound.  Concurring  as  I  do  with  the 
judgment  of  my  learned  brothers  on  that  part  of  the  case,  I 
would   not  add   another  word   were   it  not  for   the  important 
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H.  C.  OP  A.  questions   which   have    been   raised    as   to    the  rights    of   the 

Commonwealth  and  of  the  State  in  regard  to  transfers  of  land 

The  Com-    purchased  by  the  Commonwealth  for  public  purposes.    For  the 

MONWKALTH  p^ppose  of  my  observations  on  this  part  of  the  case  I   shall 

Thb  State  OF  state  the  matter  in  controversy.    The  Constitution  has  by  sea 
New  South   --     ,        .  v  i     i      ^n  m    -r*    i.  ^  !_ 

Wales.      51,  (xxxi.)  empowered  the  Commonwealth  Parliament  to  make 

laws  for  the  peace,  order,  and  good  Government  of  the  Com- 
mon wealth  with  respect  to  "the  acquisition  of  property  on  just 
terms  from  any  State  or  person  for  any  purpose  in  respect  of 
which  the  Parliament  has  power  to  make  laws."     In  pursuance  of 
that  power  the  Property  for  Public  Purposes  Acquisition  Act  1901 
was  passed.     It  provides  for  the  acquisition  of  land  for  public  pur* 
poses  by  two  methods.     The  first  method  is  by  purchase  from  a 
voluntary  seller  in  the  ordinary  way,  the  second  is  by  a  compalsory 
taking  of  the  land  with  compensation  to  the  owner.    We  are  only 
concerned  with  the  first  method.     Sec.  3  merely  gives  authority  to- 
the  Commonwealth  to  make  the  purchase.     Sec.  4  sets  out  in  some 
detail  the  class  of  persons  who  may  convey  their  interest  to  the 
Commonwealth,and  authorizes  the  exercise  of  certain  powers  of  sale 
by  married  women,  guardians,  trustees,  executors,  administrators, 
and  other  persons  named  in  conveying  lands  to  the  Commonwealth, 
The  Statute  has  thus  not  only  empowered  the  Commonwealth  to 
purchase  lands  for  public  purposes,  but  has,  to  the  extent  deemed 
necessary  for  conveniently  conveying  a  clear  title,  declared  in 
certain  cases  the  rights  of  vendors  to  the  Commonwealth  and  the 
incidents  of  estates  conveyed.   No  State  legislation  would  be  valid 
which  affected  the  right  of  the  classes  of  persons  named  to  trans- 
fer to  the  Commonwealth,  or  which  restricted  or  hindered  the 
exercise  of  those  powers,  and  all  existing  State  laws  inconsistent 
with  the  exercise  of  those  powers  and  rights  became,  under  sec. 
109  of  the  Constitution,  void  to  the  extent  of  the  inconsistency 
on  the  passing  of  the  Property  for  Public  Purposes  Acquisition 
Act  1901.   Under  the  powers  of  that  Act  the  Commonwealth  pur- 
chased some  land  in  the  State  of  New  South  Wales  for  a  post 
office.    The  land  was  under  the  Real  Property  Act  1900,  and  title 
to  such  land  cannot  therefore  be  effectually  acquired  unless  by 
following  the  mode  of  transfer  prescribed  by  the  Real  Property 
Act  1900.     The  prescribed  mode  of  transfer  was  followed,  and  the 
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transfer  to  the  Commonwealth,  so  far  as  the  parties  to  the  con-  H.  C.  or  A. 
tract  were  concerned,  was  completed.     But,  in  order  to  make  the 
act  of  the  parties  effectual,  it  became  necessary  to  register  the    the  Coh- 
transfer  under  sec.  41,  which  enacts  that  no  instrument  until  >*o»^^^th 
recristered  under  the  Act  shall  be  effectual  to  pass  any  estate  or  Tub  State  of 

^  .  .  New  South 

interest  in  land  under  the  Act.     Registration  of  the  transfer  was      Wales. 

therefore  essential  to  vest  in  the  Commonwealth  any  estate 
or  interest  in  the  land  thus  intended  to  be  acquired  in  the 
exercise  of  its  powers.  The  State  officials  refused  registra- 
tion of  the  transfer  until  a  certain  condition  was  complied 
with ;  that  condition  was  the  payment  of  stamp  duty  on  the 
transfer  under  the  Stamp  Duties  Act  1898.  It  is  admitted 
that,  if  the  Commonwealth  were  not  a  party  to  the  document,  the 
document  would  be  liable  to  stamp  duty  and  that  the  Registrar 
would  be  right  in  refusing  to  register  it  until  the  stamp  duty  was 
paid.  But  it  is  contended  on  behalf  of  the  Commonwealth  that 
the  Registrar  can  impose  no  such  condition  on  the  registration  of 
an  instrument  vesting  in  the  Commonwealth  lands  which  it  is 
acquiring  in  exercise  of  its  powers  under  Statute  authorizing  the 
purchase  of  the  land.  The  question  we  have  to  determine  is 
whether  that  contention  is  right.  The  Statrvp  Duties  Act  1898  is 
simply  a  revenue  Statute.  It  imposes  stamp  duty  on  certain 
documents  of  transfer,  and,  with  the  object  of  insuring  payment 
of  the  duty,  it  provides  in  sec.  15  that,  with  certain  exemptions, 
no  unstamped  instrument  relating  to  property  in  New  South 
Wales  shall  be  admissible  in  evidence  or  available  or  effectual  for 
any  purpose  whatsoever  in  law  or  equity.  For  the  same  purpose 
it  prohibits  by  sec.  23  the  registration  in  any  Court  or  office  of  any 
unstamped  instrument,  and  makes  liable  to  a  penalty  any  officer 
who  knowingly  registers  or  permits  to  be  registered  any  such 
unstamped  document.  The  collection  of  the  tax  is  still  further 
secured  by  the  Arnending  Stamp  Duties  Act  1904,  which  by  the 
joint  operation  of  sec.  17  and  the  Second  Schedule  renders  the 
transferee  in  a  case  of  this  kind  liable  to  be  fined  on  summary 
conviction  if  the  document  is  not  stamped  within  a  certain  period 
after  execution.  Mr.  Gordon  contended  that  in  its  application  to 
the  Real  Property  Act  this  was  not  merely  a  revenue  law,  but  a 
law  regulating   the  transfer  of  property  within  the  State,  and 
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H.  C.  OF  A.  thus  tlie  obligation  to  stamp  a  transfer  was  an  incident  of  real 

1906 

property   law   of   the  State.     But  regard  must  be   had  to  the 

The  Com-     substance,  not  to  the  form  of  an  enactment,  and  it  is  clear  to 

MONWBALTH  ^^  miud  that  the  Stamp  Duties  Act  is  neither  more  or  less 

THKSTATBOFthan  a  revenue  Statute,  which,  in  addition  to  making  failure 

Nbw  South  .  ^ 

Walks.  to  pay  stamp  duty  an  offence  punishable  by  fine  on  summary 
conviction,  ensures  collection  of  the  duties  imposed  by  compelling 
stamping  as  a  condition  precedent  to  the  taking  of  necessary  steps 
in  the  transfer  of  real  property.  A  suggestion  was  made  by  Mr. 
Gordon  that  the  registration  of  the  transfer  w&s  not  the  only 
means  by  which  the  Coniponwealth  could  acquire  an  indefeasible 
title,  that  it  was  open  to  them  to  use  their  compulsory  powers  and 
have  the  notification  registered  under  sec  61  of  the  Property  for 
Public  Pmyoaea  Acquisition  Act  1901,  in  which  case  it  is  clear 
that  the  State  could  impose  no  condition  or  restriction  on  the 
vesting  of  the  land.  But  the  Statute  gives  the  Commonwealth  the 
choice  of  either  method,  and,  if  the  State  could  force  it  to  adopt  one 
method  rather  than  the  other,  it  would  have  a  power  of  interfer- 
ence in  the  exercise  of  Commonwealth  functions  which  would 
seriously  impair  their  effectiveness.  The  whole  controversy, 
therefore,  is  reduced  to  the  question  can  the  State  impose  a  tax  upon 
that  document  of  transfer  by  which  alone  the  Commonwealth  can 
obtain  title  to  land  acquired  by  purchase  in  the  exercise  of  its 
powers  ?  In  view  of  the  principles  laid  down  by  this  Court  in 
UEToden  v.  Pedder  (1),  and  Deakin  v.  Webb  (2),  it  is  impossible 
to  hold  that  a  State  can  legally  impose  such  a  tax  under  such 
circumstances.  Those  principles  are  now  so  well  known  and 
recognized  in  the  interpretation  of  our  Constitution  that  it  is  no 
longer  necessary  to  state  the  arguments  by  which  they  are  to  be 
supported.  But  it  will,  I  think,  be  useful  to  quote  two  passages 
from  the  judgment  of  the  Court  in  UErnden  v.  Pedder  (3)  which 
have  a  direct  application  to  the  question  under  consideration  : — 
''  It  must,  therefore,  be  taken  to  be  of  the  essence  of  the  Consti- 
tution that  the  Commonwealth  is  entitled,  within  the  ambit  of  its 
authority,  to  exercise  its  legislative  and  executive  powers  in 
absolute  freedom,  and  without  any  interference  or  control  what- 

(1)  1  C.L.R.,  91.  (2)  1  C.L.R.,  685. 

(3)  1  C.L.R.,  91,  at  pp.  110  and  111. 
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ever  except  that  prescribed  by  the  Constitution  itself."    Again:  H.  C.  of  A. 
"  It  follows  that  when  a  State  attempts  to  give  to  its  legislative 
or  executive  authority  an  operation  which,  if  valid,  would  fetter,    thk  Com- 
control,  or  interfere  with,  the  free  exercise  of  the  legislative  or  "o^wkalth 
executive  power  of   the    Commonwealth,   the  attempt,  unless  Thk  State  of 

y^    '     .       .  .  New. South 

expressly  authorized  by  the  Constitution,  is  to  that  extent  invalid      Wales. 

and  inoperative.     And  this  appears  to  be  the  true  test  to  be 

applied   in   determining   the   validity  of  State  laws   and  their 

applicability  to  federal  transactions." 

If  the  tax  can  lawfully  be  imposed,  its  amount,  time  of  incidence, 
and  method  of  collection  cannot  be  controlled  by  the  Common- 
wealth. It  would  be  impossible,  therefore,  for  the  Commonwealth 
to  efiectually  exercise  its  power  of  vesting  in  itself  an  indefeasible 
title  to  lands  purchased  in  the  exercise  of  its  powers  without  sub- 
mitting to  payment  of  such  tax  as  the  State  might  from  time  to 
time  by  its  Statutes  impose,  as  a  condition  of  being  permitted  to 
take  the  necessary  steps  to  complete  their  title.  How  can  it  be 
said  that  the  exercise  of  a  power  under  such  conditions  is  the  full, 
free,  unfettered  exercise  of  the  power  which  the  Constitution  has 
vested  in  the  Commonwealth  for  the  acquisition  of  lands  for 
public  purposes  ? 

Mr.  Gordon  admitted,  of  course,  the  principle  laid  down  in 
UErfiden  v.  Pedder  (1),  but  contended  it  was  not  applicable  to 
the  circumstances.  Laws  regulating  the  transfer  of  property  are, 
he  argued,  within  the  exclusive  jurisdiction  of  the  State.  If  the 
Commonwealth  chooses  to  purchase  land  in  a  State  it  must  pur- 
chase subject  to  the  condition  which  the  laws  of  the  State  may 
impose  on  the  making  of  the  transfer.  Payment  of  the  stamp 
duty  on  acquisition,  he  contended,  is  merely  one  of  the  conditions 
of  transfer  imposed  on  persons  who  wish  to  obtain  the  benefit  of  a 
Ileal  Property  Act  title.  That  is  a  condition  with  which  the  Com- 
monwealth must  comply  if  it  would  take  the  advantages  of  a  title 
under  the  Real  Property  Act  In  support  of  his  contention  Mr. 
Gordon  relied  upon  the  United  States  v.  Fox  (2)  and  a  series  of 
cases  following  that  decision.  These  cases  in  my  opinion  are  not 
applicable.     In  none  of  them  was  there  any  interference  with  a 

(1)  1  C.L.R.,  91.  (2)  94  U.S.,  316. 
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H.  C.  OF  A.  power  being  exercised  by  the  United  State&     The  United  States 

was  in  those  cases  the  recipient  of  benefits  conferred  upon  it  by 

The  Com-    individual  citizens,  and  it  was  held  that  they  took  the  benefits 

MowvntALTH  gui3ject  to  the  conditions  which  the  State  laws  attached  to  such 

The  State  OF  benefits.     It  must  also  be  remembered  that  the  power  of  the 
New  South 

Wales.  United  States  to  acquire  land  in  a  State  for  public  purposes  was 
not  granted  expressly  by  the  Constitution,  but  has  been  implied 
of  necessity  in  the  interpretation  of  that  Constitution,  and  the 
power  implied  does  not  go  beyond  the  necessity,  and  therefore 
leaves  the  States  free  to  regulate  the  transfer  of  property 
within  their  boundaries  in  all  cases.  But  under  our  Consti- 
tution the  express  power  conferred  to  make  laws  relating  to  the 
acquisition  of  property  in  the  States  involves  the  power  to  alter 
the  State  laws  of  property  and  methods  of  transfer  so  far  as  may 
be  necessary  for  the  effective  exercise  of  the  power.  The  Property 
for  PvJblic  Purposes  Acqwisition  Act  1901,  passed  in  pursuance 
of  that  power,  has,  as  I  have  pointed  out,  declared  in  several  par- 
ticulars the  law  which  is  to  be  applied  to  sales  of  property  to  the 
Commonwealth.  Any  State  law  inconsistent  with  the  law  so 
declared  would  be  void  whether  it  purports  to  effect  its  object  as 
a  revenue  Statute  or  as  one  merely  regulating  the  transfer  of 
property.  In  my  opinion,  therefore,  the  American  decisions  dealing 
with  laws  and  circumstances  so  different  do  not  support  Mr. 
Gordon's  argument,  and  his  contention  in  itself  cannot  be  sustained 
in  view  of  the  large  powers  of  legislation  in  respect  of  lands 
acquisition  conferred  on  the  Commonwealth  Parliament  by  onr 
Constitution.  For  these  reasons  I  am  of  opinion  that  the  principle 
of  UEwden  v.  Pedder  (1)  applies,  and  that  the  imposition  of  the 
stamp  duty  in  question  is  inconsistent  witb  the  full  and  unfettered 
use  of  the  power  conferred  by  the  Constitution  and  embodied  in 
the  Property  for  Public  Purposes  Acquisition  Act  1901,  and  that 
the  Stamp  Duties  Act  1898,  in  so  far  as  it  purports  to  authorize 
the  imposition  of  the  tax,  must  be  held  to  be  void.  I  agree  that 
judgment  must  be  entered  for  the  Commonwealth. 

Judgment  for  the  plaintiff. 
(1)  1  C.L.R.,  91. 
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Solicitor,  for  the  plaintiff,  The  Crown  Solicitor  for  the  Com-  H«  C.  of  A 
numwealth.  .  ^®^' 

Solicitor,  for  the  defendant,  The  Crown  Solicitor  for  New  Sovih  thb  Com- 
WaUa. 


HON  WEALTH 

C.  A.  W.       TheStatbof 

New  South 
Wales. 


[HIGH  COURT  OF  AUSTRALIA.] 

MILLARD  V.  THE  KING. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


Practice — Special  leave  to  appeal  in  crimincU  ca$es — Point  not  taken  below. 

The  High  Court  will  not  grant  special  leave  to  appeal  in  a  criminal  case 
unless  some  point  of  screat  general  importance  is  involved,  which,  if  wrongly 
decided,  might  serioasly  interfere  with  the  administration  of  criminal  justice. 


H.  C.  OF  A. 
1906. 

Sydney, 
AprUQl, 


Special  leave  to  appeal  in  a  criminal  case  on  a  point  that  was  not  taken  by     q^j^u.  n  j 


the  prisoner's  advocate  at  the  trial,  and  was  neither  reserved  by  the  presiding 
Judge  for  the  oonsideration  of  the  Supreme  Court,  nor  argued  by  counsel 
before  that  Court,  was  refused. 

Special  leave  to  appeal  to  the  High  Court  from  the  decision  of  the  Supreme 
Court;  Bex  ▼.  MUlard,  23  N.S.W.  W.N.,  8,  refused. 


Harton  and 
O'Connor  JJ. 


Motion  for  special  leave  to  appeal. 

The  prisoner  was  convicted,  under  sec.  125  of  the  Crimea  Act 
1900,  of  larceny  as  a  bailee  of  £5  entrusted  to  him  for  the  purpose 
of  being  paid  over  to  the  Advances  to  Settlers  Board  in  Sydney. 
Certain  points  were  taken  by  the  prisoner's  advocate  at  the  trial, 
but  were  over-ruled  by  the  presiding  Judge,  who,  however,  reserved 
them  for  the  consideration  of  the  Supreme  Court,  and  stated  a 
case  under  jsec.  470  of  the  Crimea  Act      The  question  for  the 
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H.  C.  OF  A.    Court  was  whether  there  was  evidence  to  go  to  the  jury  of  a 
felonious  intent  on  the  part  of  the  prisoner.     No  question  was 
Millard     raised  either  at  the  trial  or  before  the  Supreme  Court  as  to  there 
The^ing     ^^^^^S  ^®®^  ^  bailment  of  the  money  stolen. 

The  Supreme  Court  held  that  there  was  evidence  of  felonious 

intent  and  sustained  the  conviction. 

It  was  for  special  leave  to  appeal  from  this  decision  that  the 
present  application  was  made. 

The  facts  are  not  material  to  this  report. 

Noble,  for  the   applicant,  moved  for  special  leave   to  appeal 
on  the  grounds :  (I)  that  as  a  matter  of  law  the  evidence  for  the 
Crown  was  insufficient  to  support  the  indictment  or  the  finding 
of  the  jury ;  and  (2)  that  there  was  no  evidence  to  show  that  the 
accused  took  the  money  with  a  felonious  intent  to  convert  it  to 
his  own   use  or  to  that  of  any  other  person  than  the  owner 
thereof.    The  evidence  only  proved  that  the  accused  received 
the  money  and  did  not  pay  it  back  when  asked  for  it,  though  he 
had  sufficient  money  to  his  credit  to  meet  the  claim.   There  must 
be  some  specific  act  of  conversion  shown. 
[Griffith  C.J. — Was  the  accused  a  bailee  ?] 
I  submit  not.     [He  then  referred  to  the  evidence.] 
[Griffith  C.J. — The  only  point  reserved  is  was  there  evidence 
of  a  felonious  intent  to  go  to  the  jury. 

O'Connor  J. — They  may  have  thought  the  defence  was  all 
moonshine.] 

There  must  be  some  act  inconsistent  with  the  terms  of  the 
bailment,  and  the  onus  is  on  the  Crown  to  establish  it :  Beg.  v. 
Jackson  (1) ;  Metuc  v.  Lloyd  (2) ;  Onilford  v.  Sims  (3) ;  Reg,  v. 
Cooper  (4). 

April  27th.  Griffith  C.J.  This  Court  is  very  reluctant  to  grant  special 
leave  to  appeal  in  criminal  cases,  and  will  not  do  so  unless  some 
point  of  great  general  importance  is  involved,  which,  if  wrongly 
decided,  might  seriously  interfere  with  the  administration  of 
criminal  justice.     In  the  present  case  the  only  point  that  can 

(1)  9  Cox  C.C.,  506.  (3)  13  C.B.,  370. 

(2)  2  C.B.N.S.,  409.  (4)  L.R.  2  C.C.R.,  123. 
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fairly  be  said  to  be  open  to  discussion  is  the  question  whether  the  ^-  C-  <>'  '^• 
appellant  was  or  was  not  a  bailee  of  the  money  in  question.     If 
he  was  a  bailee  there  was  ample  evidence  that  he  fraudulently     Millabd 
converted  the  money  to  his  own  use.     But  the  point  whether  he   xhk  King 

was  a  bailee  or  not  was  never  distinctly  taken.    It  was  not  taken       

by  his  advocate  at  the  trial;  it  was  not  reserved  by  the  learned 
Judge  for  the  consideration  of  the  Full  Court;  nor  was  it  argued 
by  learned  counsel  who  appeared  before  that  Court.  That  is  a 
sufficient  reason  why  we  should  not  allow  it  to  be  raised  now. 
We  do  not  assume  the  functions  of  a  general  Court  of  appeal  in 
criminal  cases,  such  as,  it  has  been  suggested,  should  be  established 
in  England.  We  do  not  think  that  we  ought  to  allow  the  point 
to  be  raised  here  for  the  first  time,  especially  when  it  was  not  a 
point  that  learned  counsel  came  here  to  raise. 

We  therefore   think  that  special  leave   to  appeal  should  be 
refused. 

Leave  refvsed. 

Solicitor,  for  applicant,  jET.  A,  Moss. 

C.  A,  W. 
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ROBERTSON  AND  OTHERS  ....    Appellants  ; 

AND 

THE    COMMISSIONER    OF   STAMP 
DUTIES,  NEW  SOUTH  WALES 


} 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


H.  C.  OF  A. 
1906. 


Stamp  DiUies  Act  {N,8.  W,)  {No,  27  o/1898),  »tc.  l^—Aa^ewmerU  for  stamp  duty—      Sy^^'^J* 
Appeal  to  Supreme  Court — Ccue  slated  by  Commissioner— Costs  awarded  to  '^^''**  ^'  ^'  ^* 
succes^ul  appellant — Taxation— Qualifying  witnesses— Scale  to  he  applied—     Griffith  C.J., 
Rvlee  of  the  Supreme  Court  of  22nd  December  1902,  rr.  408,  420.  O^SS?io*  J^ 

VOL.  ni,  67 
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H.  C.  OF  A. 
1906. 

ROBBKTSOy 

V. 

Commis- 
sioner OF 

Stamp 

Duties, 
New  South 

VVatjss. 


Sec.  18  of  the  Stamp  Duties  Act  1S98  provides  that  any  person  dinatisfied 
with  the  assesBinent  of  a  Commissioner  may  appeal  to  the  Supreme  Court 
from  the  assessment  by  way  of  a  case  stated  by  the  Commissioner  for  the 
opinion  of  the  Court,  and  "  upon  the  hearing  of  such  case  .  .  .  the  Coort 
shall  .  .  .  decide  the  question  of  costs."  On  the  hearing  of  an  i^ipesl 
under  this  section  the  Commissioner  was  ordered  to  pay  the  appellants'  costs. 
Rule  420  of  the  Supreme  Court  Rules  of  December  1902,  which  were  made 
under  the  Common  Law  Procedure  Act  1899,  provided  that,  subject  to  the 
preceding  rules,  the  taxing  ofiScer  should  tax  all  bills  of  costs  in  actions  and 
other  proceedings  according  to  the  scale  of  fees  and  allowances  then  in  use, 
so  far  as  they  should  apply,  and  for  business  not  comprehended  in  Uiat  scale 
recourse  should  be  had  to  the  old  Queen's  Bench  practice  before  1873.  The 
scales  then  in  use  on  the  common  law  side  of  the  Court  were  a  set  of  three 
scales  established  in  1898,  and  an  old  scale  which  it  had  been  the  practice  of 
the  Prothonotary  to  apply  in  all  common  law  proceedings  other  than  actions 
at  law  in  the  technical  sense.  Rule  408  established  for  actions  at  law  three 
scales  which  were  identical  with  those  established  in  1898,  for  which  tbej 
were  substituted.  These  scales  included  fees  and  allowances  for  qualifying 
witnesses,  which  were  not  provided  for  in  the  old  scale  or  under  the  Queen's 
Bench  practice. 

Held,  that  an  appeal  under  sec  18  came  within  the  meaning  of  the  words 
*^  all  actions  and  other  proceedings  "  in  rule  420,  and  therefore  the  appellants 
were  entitled  to  these  costs  under  the  scale  established  b^*  the  rules  of  1898 
and  re-established  in  1902  by  rule  408. 

Semble. — Even  if  there  had  been  no  scale  applicable  under  those  rules,  a 
successful  appellant,  under  sec.  18,  to  whom  costs  were  awarded,  would  have 
been  entitled  to  have  his  costs  taxed  on  the  same  footing  as  if  the  qaestioD 
had  been  tried  under  some  other  jurisdiction  of  the  Court  in  which  similar 
questions  could  be  raised  and  determined,  and  in  which  the  costs  of  qualifying 
witnesses  would  have  been  allowed  him  on  taxation,  on  the  principle  stated  in 
Kauri  Timber  Co,  v.  The  Wooauiig,  14  N.S.  VV.  W.N.,  38. 

Decision  of  the  Supreme  Court,  Bobertaonv,  Comminioner  of  Stamp  Duties^ 
(1906)  6  S.R.  (N.S.W.),  622,  reversed. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  appellants  were  the  executors  of  the  estate  of  Thomas 
Robertson.  The  Commissioner  of  Stamp  Duties  for  the  purposes 
of  probate  duty  assessed  a  certain  station  property  which  formed 
part  of  the  estate  at  an  amount  which  the  appellants  considered 
excessive.  They  therefore  appealed  from  his  assessment  to  the 
Supreme  Court  by  way  of  case  stated  under  sec.  18  of  the  Stamp 
Duties  Act  Fring  J.,  before  whom  the  appeal  came,  sitting  as 
the  Supreme  Court  under  that  section,  after  taking  the  evidence 
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of  witnesses  in  the  ordinary  way  as  in  an  action  at  law,  declared  ^-  ^*  ^'  '^• 

1906 

the  assessment  of  the  Commissioner  to  be  erroneous,  and  found       ^^" 

in  favour  of  the  value  placed  upon  the  land  by  the  appellants,  Robkktson 
and,  as  he  was  empowered  to  do  by  sec  18,  awarded  the  appel-     cjommis- 

lants  their  costs  of  the  appeal.  signer  of 

.  .  Stamp 

The  solicitor  for  the  appellants  brought  in  his  bill  of  costs  for      Duties, 

New  South 
taxation,  and  the  amount  at  issue  being  more  than  £5,000,  con-      Wales. 

tended  that  it  should  be  taxed  according  to  the  highest  of  the       

scales  contained  in  the  Fourth  Schedule  to  the  Rules  of  the 
Supreme  Court  of  22nd  December  1902.  It  was  contended  on 
the  other  hand  that  that  scale  was  inapplicable,  and  that  the 
proper  scale  in  such  a  case  wSrS  an  old  one  which  had  been  in  use 
since  8th  May  1856,  for  the  taxation  of  costs  of  all  business  in 
the  Supreme  Court  in  its  common  law  jurisdiction  other  than 
actions  at  law,  with  a  reference  to  the  scale  of  the  Court  of 
Queen  s  Bench,  as  provided  in  rule  420,  for  business  not  com- 
prehended within  the  scale  in  use,  whatever  that  might  be.  On 
that  basis  no  allowance  to  town  witnesses  or  to  witnesses  for 
qualifying  to  give  evidence  could  be  made,  as  was  decided  in  the 
case  of  Lucas  v.  Lackey  (1).  The  Prothonotary  stated  on  the 
taxation  that  it  had  been  his  practice,  since  1st  September  1898, 
when  the  scales  of  costs  in  actions  at  law,  as  adopted  by  the  Rules 
of  December  1902,  were  originally  established,  to  tax  all  bills  of 
costs  in  proceedings  other  than  actions  at  law  according  to  the 
scale  in  use  before  September  1898,  and  decided  that,  inasmuch 
as  the  last-mentioned  scale  contained  no  provision  for  such  allow- 
ances to  witnesses,  and  he  had  no  power  to  tax  the  bill  under  the 
scales  contained  in  the  Fourth  Schedule  to  the  Rules  of  December 
1902,  he  must  disallow  those  items, 

A  summons  by  the  appellants  for  review  of  taxation  was  dis- 
missed by  the  Supreme  Court  on  the  ground  that  a  case  stated 
under  sec.  18  of  the  Stamp  Duties  Act  1898  was  not  an  action  at 
law,  and  therefore  that,  inasmuch  as  the  scales  of  costs  estab- 
lished by  rule  408  applied  only  to  actions  at  law,  and  rule  420 
applied  only  to  actions  other  than  actions  at  law  and  prescribed 
for  them  the  scale  in  use  prior  to  September  1898,  the  costs  of 
qualifying  witnesses  could  not  be  allowed  on  taxation  :  Robertson 
V.  Commissioner  of  Stamp  Duties  (2). 

(1)  4  N.S.W.  L.R.,  28.  (2)  (1905)  5  S.R.  (N.S.W.),  622. 
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H.  C.  OF  A.       From  this  decision  the  present  appeal  was  brought  by  special 

^-       leave. 
Robertson        The  material  portions  of  the  sections  of  the  Staw/p  Duties  Ad 

CoMMis-     ^PP^*^  ^^  ^^^  judgments. 
sioner  of 
Stamp 
Duties,  Dr.  Sly  K.C.,  and  Kelynacky  for  the  appellants.     The  proceeding 

\VAtEs.^**  in  this  case  is  in  substance  an  action  for  the  difference  between 

the  duty  payable  on  the  Commissioner's  assessment  and  that 

payable  on  the  valuation  of  the  executors.  The  only  question 
was,  what  was  the  value  of  the  property,  and  the  only  evidence 
that  could  be  called  was  evidence  on  that  issue.  Without  quali- 
fying the  witnesses  to  give  evidence  by  inspection  of  the  property 
their  evidence  would  be  useless.  "  Costs  "  in  sec.  18  must  include 
all  costs  necessarily  incurred ;  and  the  order  of  the  Judge,  being 
in  the  widest  possible  terms,  tnust  be  construed  as  having  awarded 
all  costs  that  it  was  in  his  power  to  award  under  that  section. 
Witnesses'  expenses  are  clearly  costs  contemplated  by  the  Act 
By  sec.  54,  if  the  Commissioner  succeeds  he  can  recover  such 
expenses  from  the  person  assessed,  and  it  must  have  been  intended 
that  the  right  should  be  mutual.  The  words  of  the  Judge's  order, 
as  they  follow  the  words  of  the  Act,  should  be  construed  in  the 
same  sense  as  that  in  which  they  are  used  in  the  Act.  [They 
referred  to  Potter  v.  Dickenson  (1).]  If  the  Judge  had  intended 
to  exclude  any  item  that  might  reasonably  be  deemed  to  come 
within  the  word  "  costs  "  he  could  have  done  so,  but  there  is  no 
such  limitation  to  the  order.  It  therefore  entitled  the  appellants 
to  all  costs  that  might  be  allowed  under  any  scale  that  was 
applicable  in  the  practice  of  the  Supreme  Court,  and  even  if  there 
were  no  scale  provided  for  such  proceedings  in  the  common  law 
jurisdiction,  the  costs  should  have  been  allowed  according  to  the 
scale  of  costs  recoverable  under  the  practice  of  that  branch  of 
the  Supreme  Court  in  which  the  scale  was  most  favourable  \/o 
the  appellants :  The  Kauri  Timber  Co.  v.  The  Wooaung  (2). 
Under  the  Equity  and  Probate  practice  of  the  Supreme  Court 
these  expenses  would  be  recoverable. 

Apart  from  the  words  of  the  Act,  the  appellants  are  entitled 
to   these  costs  under   the   Rules  of   the   Supreme  Court,  22nd 

(1)  2  C.L.R.,  668,  at  p.  678.  (2)  14  N.S.W.  W.N.,  38. 
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December   1902.      This  proceeding   was  an  action   within    the  ^'  ^*  ®'  ^* 
meaning  of  rules  408  and  420.      It  has  all  the  attributes  of  an       ^^' 

action  of  law.     It  is  a  proceeding  in  the  Supreme  Court  to  estab-  Robertson 
lish  a  right     The  old  definition  was  "  actio  nihil  alivd  est  quam     (^o^mis- 

jtLS  prosequendi  injvdicio  quod  alicui  debetur"  as  quoted  from  sioneeof 

STAMP 

Lord  Coke  in  BradLaugh  v.  Clarke  (1).     Witnesses  were  called      Duties, 

N'ew  Socth 
and  a  trial  had  just  as  at  nisipritLS.     It  was  certainly  included  in      Wales. 

"  actions  and  other  proceedings  "  in  rule  420.  It  was  a  proceeding 
on  the  common  law  side  of  the  (Dourt.  That  rule  is  a  mere  direc- 
tion to  the  Prothonotary  to  tax  costs  upon  the  scales  then  in  use. 
The  scales  then  in  use  were  the  same  as  those  adopted  from  the 
previous  practice  and  established  in  1898  by  the  rule  of  that 
date,  for  which  the  present  rule  408  was  substituted  in  1902.  The 
latter  rule  in  fact  merely  re-establishes  the  existing  scales,  for 
the  schedule  is  identical  with  that  of  the  rule  of  1898.  The  old 
Queens  Bench  practice,  referred  to  in  rule  420,  is  not  to  be 
resorted  to  except  for  business  not  comprehended  in  the  new 
scales.  It  does  not  apply  to  the  present  case,  because  fees  for 
qualifying  witnesses  are  provided  for  in  the  scales  which  were 
fixed  in  1898,  re-enacted  in  the  Rules  of  1902,  and  directed  to  be 
applied  to  "  all  actions  and  other  proceedings  "  by  rule  420. 

[They  referred  also  to  the  Rules  of  the  Supreme  Court  of  1856, 
1898 ;  Stephen,  Supreme  Court  Practice,  schedule,  p.  275  ;  Pitcher, 
Supreme  Cowrt  Practice,  2nd  ed.,  sees.  1 088-1092 ;  20  Vict.  No.  8, 
sec.  3.] 

Windeyer,  for  the  respondent.  The  power  of  the  Prothonotary 
to  allow  costs  is  purely  statutory,  and  therefore  the  appellants 
must  point  to  some  statutory  provision  giving  him  the  power  to 
allow  these  costs.  The  Stamp  Duties  Act  uses  the  word  "  costs  " 
simply,  and  must  therefore  be  read  subject  to  the  rules  made  by 
the  Supreme  Court  for  the  regulation  of  its  own  practice  in  that 
respect.  The  proceeding  is  on  the  common  law  side,  and  must  be 
governed  by  the  common  law  practice.  The  equity  practice  is 
made  under  a  power  conferred  upon  the  Judges  by  the  Equity 
Act  to  regulate  the  equitable  business  of  the  Court,  and  there 
is  no  power  in  any  taxing  officer  to  apply  the  rules  so  made  to 
proceedings  on  any  other  side  of  the  Court, 

(I)  8  App.  Cas.,  .^54,  at  p.  361. 
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H.  C.  OF  A.       [Grifb'ITH  C.J. — Would  it  not  be  rational  to  assume  that,  when 

^ '        the  legislature  prescribes  a  new  form  of  proceeding,  it  intended 

Robertson   that  its  incidents  should  be  regulated  by    the  analogy  of  the 
CoMMis-     procedure  most  applicable  to  it  ?] 

8I0NBR  OK  The  Supreme  Court  has  by  its  rules  regulated  the  practice  of 
DcTiEs,  the  Court  apart  from  special  jurisdictions,  and  there  is  a  sc»le 
Walks.      applicable  to  this  form  of  proceeding  under  which  the  witnesses' 

allowances  in  question  are  not  to  be  allowed.     Up  to  the  passing 

of  20  Vict.  No.  8  there  was  a  general  rule  in  the  same  terms  as 
the  present  rule  420,  referring  to  scales  then  in  use,  which  were 
well  understood  but  not  formally  published.  Under  those  scales 
the  Prothonotary  has  always  acted,  and  has  never  allowed  these 
costs  except  in  actions  begun  by  writ  of  summons.  20  Vict.  Na 
8,  sec.  3,  gave  the  Judges  power  to  establish  scales  of  costs,  with 
regard  to  actions  at  law  only,  and  this  power  was  exercised  in 
1872  and  again  in  1898,  by  the  rule  which  is  now  rule  408  of  1902. 
Outside  actions  at  law  the  scales  as  set  out  in  Pilcher,  Supreme 
Court  Practicey  2nd  ed.,  sees.  1099  et  seq.,  are  to  be  applied,  the 
Judges  having  no  power  to  establish  any  scales  for  such  proceed- 
ings except  those  adopted  in  the  old  practice. 

[O'Connor  J. — Does  not  sec.  3  give  the  Judges  power  to  make 
rules  to  regulate  any  branch  of  the  Court's  jurisdiction  ?] 

No,  that  only  refers  to  actions  in  which  there  is  a  claim  for 
money  as  in  common  law  actions.  If  the  line  is  not  dra-wn  there 
it  extends  to  every  jurisdiction  of  the  Supreme  Court,  and  the 
powers  conferred  by  the  Equity  Act,  for  instance,  would  be  unnec- 
cessary. 

"  Action  "  was  used  in  its  technical  sense  in  the  rule  of  1898, 
and  should  not  be  extended  beyond  the  sense  in  which  it  was 
then  used.  Rule  408  speaks  of  three  scales  for  actions  at  law,  but 
rule  420  speaks  of  the  scale  now  in  use,  obviously  referring  to 
something  different  from  the  three  scales  of  rule  408.  The  only 
possible  denotation  of  the  word  scale  is  the  old  scale.  That  gives 
the  same  meaning  to  the  words  of  rule  420  as  they  had  in  the 
rules  of  1898.  The  construction  then  will  be  this,  subject  to  rule 
408  which  provides  for  costs  in  actions  at  law,  the  Prothonotary 
shall  tax  costs  in  all  proceedings  upon  the  old  scale  in  use  before 
1898,  and  still  in  use  for  proceedings  other  than  actions  at  law 
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or,  in  other  words,  for  proceedings  other  than  actions  at  law  this  ^*  C*  ^'  '^• 
old  scale  shall  be  adopted.     In  that  way  all  proceedings  on  the       v,.^ 
common   law  side  are  provided  for  under  rules  408  and   420.    Robertson 
Actions  at  law  in  the  technical  sense  were  expressly  provided  for     commis- 
in  1898  by  the  original  of  rule  408,  and  from  that  time  onward    ^^2^^*^^*^ 
this  must  be  regarded  as  an  exception  to  the  general  rule  expressed      Duties, 
in  rule  4  of  8th  May  1856,  and  finally  consolidated  in  rule  420  of      Walbs. 
1902,  in  reference  to  actions  and  other  proceedings  generally. 

The  words  "  so  far  as  the  same  shall  apply  "  are  merely  intro- 
ductory to  the  latter  half  of  the  rule,  they  do  not  restrict  the 
application  of  the  preceding  part.  Under  the  Queen's  Bench 
practice  these  fees  were  not  allowed :  Mackley  v.  Chillingworth 
(1);  Murphy  v.  Nolan  (2);  Ormerod  v.  Thompson  (3)]  May  v. 
Selby  (4) ;  Lucas  v.  Lackey  (5). 

[Griffith  C.J.  referred  to  Gravatt  v.  Attwood  (6) ;  and  Clark 
V.  Fisherton-Angar  (7).] 

Rules  408  and  420,  being  merely  re-enactments  of  the  rules  of 
1898,  should  receive  the  same  construction  as  those  rules. 

The  word  "costs"  in  the  Stamp  Duties  Act  must  be  construed  in 
accordance  with  the  then  existing  practice  of  the  Supreme  Court. 
Anything  done  by  the  Judges  of  the  Supreme  Court  since  that 
Act  cannot  alter  the  nature  of  the  right  to  recover  costs  as  against 
the  Crown  from  what  it  was  when  created. 

The  word  "  costs  "  in  the  order  has  the  same  meaning  as  in  the 
Act,  that  is,  costs  according  to  the  practice  in  1898.  [He  referred 
to  /?i  re  Gt'undy,  Kershaw  &  Co.  (8) ;  Onslow  v.  Commissioners 
of  Inland  Revenue  (9);  AUen  v.  Flicker  (10);  Severn  v.  Olive  (11).] 

No  inference  can  be  drawn  from  sec.  54  that  the  appellants' 
costs  of  valuation  should  be  recoverable.  They  are  not  costs  of 
Htigation,  but  are  part  of  the  ordinary  expenses  of  executors  in 
connection  with  their  duties,  whereas  the  expenses  referred  to  in 
sec.  54  are  expenses  brought  about  by  the  improper  valuation  by 
the  executors.  The  KauH  Timber  Co.  v.  The  Woosun^  (12)  is  not 
in  point.     The  equity  rules  are  based  on  the  Equity  Act,  and  can 

(1)  2  C.P.D.,  273.  (7)  6  Q.B.D.,  139. 

(2)  7  Ir  R.  Eg.,  498,  at  p.  500.  (8)  17  Ch.  D.,  108. 

(3)  16  M.  &  W.,  860.  (9)  25  Q.B.D.,  466. 

(4)  4  M.  &  G.,  142.  (10)  10  Ad.  &  E.,  640. 

(5)  4  N.S.W.  L.R.,  28.  (11)  6  Moore.  235 ;  3  Br.  &B.,  72, 

(6)  21  L.J.  Q.B.,  216.  (12)  14  N.S.W.  W.N.,  38. 
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H.  C.  OF  A.  have  no  reference  to  proceedings  on  the  common  law  side  of  the 

^^^^  Court,  or  to  the  Supreme  Court  in  its  general  jurisdiction. 

Robertson 

CoMMM-  ^'  ^^y  ^•^•'  ^^  reply.    The  Supreme  Court  has  jurisdiction  to 

8IONBBOF  regulate  litigant's  costs  even  if  no  Statute  expressly  gave  that 

OTA  Us  _ 

Duties,     power.     It  is  enough  that  the  Statute  gives  the  power  to  award 
Wales,      oosts.     The  power  to  prescribe  what  costs  shall  be  allowed  is  con- 

sequential:  Chitty'a  Archhold,  12th  ed.,  p.  510. 

Rule  420  admittedly  applies  to  all  previous  scales,  and  there- 
fore cannot  be  limited  to  one  old  scale.  All  the  scales  are  to  be 
applied  so  far  as  they  can  be  applied.  "  Scale  "  must  mean  the 
plural,  and  the  rule  therefore  covers  the  whole  field  of  practice. 

"  Costs "  in  sec  18  of  the  Stamp  Duties  Act  must  mean  such 
costs  as  would  be  awarded  in  a  similar  proceeding.  If  there  were 
no  provision  for  appeal  by  way  of  case  stated,  the  appellants 
would  have  had  a  right  of  action  at  common  law.  If  successful  they 
should  have  all  the  costs  that  would  necessarily  be  incurred  on 
such  an  issue  in  such  an  action. 

Cur,  adv.  vuU. 

April  9.  Griffith  C.J.     This  is  an  appeal  from  a  decision  of  the  Full 

Court  of  New  South  Wales,  dismissing  a  summons  for  a  review 
of  taxation.  The  appellants  were  the  executors  under  the  will 
of  Thomas  Robertson,  and  were  called  upon  under  the  Stamp 
Duties  Act  1898,  to  pay  stamp  duty  upon  the  value  of  the  estate 
which  they  took  as  executors.  That  Act  requires  full  particulars 
to  be  given  by  executors  of  the  estate  and  of  its  value  for  the 
purpose  of  probate  duty,  and  provides  that,  if  the  Commissioner 
of  Stamp  Duties  is  dissatisfied  with  the  assessment  or  valuation 
put  upon  the  property  by  the  executors,  he  may  make  an  assess- 
ment himself,  subject  to  appeal,  and  in  the  event  of  there  being 
an  under  value  by  the  executors  he  may  recover  the  costs  of 
making  his  own  assessment  That  is  provided  by  sec.  54.  Sec. 
18  contains  general  provisions  for  appeals  to  the  Supreme  Court 
against  the  Commissioner's  decision.  Sub-sec  (1)  provides  that 
"  any  person  dissatisfied  with  the  assessment  of  a  Commissioner 
may,  within  fourteen  days  after  the  date  thereof,  and  on  payment 
of  duty  in  conformity  therewith,  appeal  against  the  assessment  to 
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the  Minister,  who  may  confirm  or  modify  such  assessment,"  and  if  H.  C.  of  a. 

•    •  1006 

the  appellant  is  dissatisfied  with  the  decision  of  the  Minister,  he 

may  appeal  to  the  Supreme  Court,  and  may  for  that  purpose  robrrtson 
require  the  Commissioner  to  state  and  sign  a  case  setting  forth     commis- 

the  grounds   of  his  assessment,  or   may  appeal  direct  to   the  signer  of 

(STAMP 

Supreme  Court  in  the  first  instance  without  appealing  to  the      Duties, 

jjrw  South 

Minister.     Then  the  section  goes  on  to  provide  (sub-sec.  (2) )  that      Wales. 
*'  The  Commissioner  shall  thereupon  state  and  sign  a  case  accord-       . 

^  ^  ^        ,  Griffith  C.J. 

ingly  and  deliver  the  same  to  the  appellant  upon  whose  application 
such  case  may  be  set  down  for  hearing  in  the  Supreme  Court," 
and  (sub-sec.  (3))  "Upon  the  hearing  of  such  case  .  .  .  the 
Court  shall  determine  the  question  submitted,  and  assess  the  duty 
chargeable  under  this  Act,  and  also  decide  the  question  of  costa'* 
Then,  (sub-sec.  4) )  "  If  it  is  decided  by  the  Court  that  the  assess- 
ment of  the  Commissioner  is  erroneous,  any  excess  of  duty  which 
has  been  paid  in  conformity  with  such  erroneous  assessment, 
together  with  any  penalty  which  has  been  paid  in  consequence 
thereof,  shall  be  ordered  by  the  Court  to  be  repaid  to  the 
appellant."  Sub-sec.  (5)  provides  that  "  the  Court  may  be  holden 
before  one  Judge  only."  In  the  present  case  the  Commissioner 
was  dissatisfied  with  the  valuation  of  a  portion  of  the  estate. 
He  put  his  own  estimate  on  the  estate,  and  the  appellants  appealed 
direct  to  the  Supreme  Court  upon  a  case  stated  by  him.  The 
difference,  in  amount  of  duty,  between  the  two  valuations  was 
£5,000.  The  Supreme  Court  then  directed  that  the  matter  should 
be  tried  before  a  single  judge,  and  it  was  tried  before  Pring  J., 
without  a  jury.  He  decided  in  favour  of  the  appellants,  and  by 
his  order  directed  that  the  respondent  should  pay  to  the  appellants 
their  costs  of  and  incidental  to  the  hearing. 

The  appellants  then  brought  in  a  bill  of  costs  to  be  taxed,  which 
they  drew  up  on  a  scale  applicable  to  actions  in  the  Supreme  Court. 
On  the  taxation  the  taxing  officer  refused  to  allow  any  qualifying 
fees  for  witnesse&  A  very  large  portion  of  the  expenses  incurred 
by  the  appellants  was  naturally  in  respect  of  such  jfees,  because, 
the  property  in  dispute  being  a  pastoral  property,  it  was  neceasary 
for  the  witnesses  who  gave  evidence  of  value  to  be  personally 
acquainted  with  it.  The  appellants  then  applied  to  the  Supreme 
C!ourt  for  a  direction  to  the  Prothonotary  to  review  the  taxation. 
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H.  C.  OF  A.  have  no  reference  to  proceedings  on  the  common  law  side  of  the 

^^\       Court,  or  to  the  Supreme  CJourt  in  its  general  jurisdiction. 

Robertson 

CoMMis-         ^'  ^^y  ^•^•»  ^^  reply.    The  Supreme  Court  has  jurisdiction  to 

8I0NBB0F    regulate  litigant's  costs  even  if  no  Statute  expressly  gave  that 

Duties,     power.     It  is  enough  that  the  Statute  gives  the  power  to  award 

Wales,      costs.     The  power  to  prescribe  what  costs  shall  be  allowed  is  con- 

sequential:  Chitty'a  Archbold,  12th  ed.,  p.  510. 

Rule  420  admittedly  applies  to  all  previous  scales,  and  there- 
fore cannot  be  limited  to  one  old  scale.  All  the  scales  are  to  be 
applied  so  far  as  they  can  be  applied.  "  Scale  "  must  mean  the 
plural,  and  the  rule  therefore  covers  the  whole  field  of  practice. 

"  Costs "  in  sec.  18  of  the  Stamp  Duties  Act  must  mean  such 
costs  as  would  be  awarded  in  a  similar  proceeding.  If  there  were 
no  provision  for  appeal  by  way  of  case  stated,  the  appellants 
would  have  had  a  right  of  action  at  common  law.  If  successful  they 
should  have  all  the  costs  that  would  necessarily  be  incurred  on 
such  an  issue  in  such  an  action. 

Cur.  adv.  vxdt 

April  9.  Griffith  C.J.     This  is  an  appeal  from  a  decision  of  the  Full 

Court  of  New  South  Wales,  dismissing  a  summons  for  a  review 
of  taxation.  The  appellants  were  the  executors  under  the  will 
of  Thomas  Robertson,  and  were  called  upon  under  the  Stafnp 
Duties  Act  1898,  to  pay  stamp  duty  upon  the  value  of  the  estate 
which  they  took  as  executors.  That  Act  requires  full  particulars 
to  be  given  by  executors  of  the  estate  and  of  its  value  for  the 
purpose  of  probate  duty,  and  provides  that,  if  the  Commissioner 
of  Stamp  Duties  is  dissatisfied  with  the  assessment  or  valuation 
put  upon  the  property  by  the  executors,  he  may  make  an  assess- 
ment himself,  subject  to  appeal,  and  in  the  event  of  there  being 
an  under  value  by  the  executors  he  may  recover  the  costs  of 
making  his  own  assessment  That  is  provided  by  sec  54.  Sec. 
18  contains  general  provisions  for  appeals  to  the  Supreme  Coart 
against  the  Commissioner's  decision.  Sub-sec  (1)  provides  that 
"  any  person  dissatisfied  with  the  assessment  of  a  Commissioner 
may,  within  fourteen  days  after  the  date  thereof,  and  on  payment 
of  duty  in  conformity  therewith,  appeal  against  the  assessment  to 


3  C.L.R.]  OF   AUSTRALCA.  837 

the  Minister,  who  may  confirm  or  modify  such  assessment,"  and  if  H-  ^-  ^^  ^' 

.         •  •    •  1006 

the  appellant  is  dissatisfied  with  the  decision  of  the  Minister,  he 

may  appeal  to  the  Supreme  Court,  and  may  for  that  purpose  Robrrtson 
require  the  Commissioner  to  state  and  sign  a  case  setting  forth      comhis- 
the  grounds  of  his  assessment,  or   may  appeal   direct  to   the     sionkrof 
Supreme  Court  in  the  first  instance  without  appealing  to  the      Duties, 

New  South 

Minister.     Then  the  section  goes  on  to  provide  (sub-sec.  (2) )  that      Wales. 
^*  The  Commissioner  shall  thereupon  state  and  sign  a  case  accord- 

^  ^  ^        ^  Griffith  G.J. 

ingly  and  deliver  the  same  to  the  appellant  upon  whose  application 
Buch  case  may  be  set  down  for  hearing  in  the  Supreme  Court," 
and  (sub-sec.  (3))  "Upon  the  hearing  of  such  case  .  .  .  the 
Court  shall  determine  the  question  submitted,  and  assess  the  duty 
chargeable  under  this  Act,  and  also  decide  the  question  of  costs.'' 
Then,  (sub-sec.  4)  )  "  If  it  is  decided  by  the  Court  that  the  assess- 
ment of  the  Commissioner  is  erroneous,  any  excess  of  duty  which 
has  been  paid  in  conformity  with  such  erroneous  assessment, 
together  with  any  penalty  which  has  been  paid  in  consequence 
thereof,  shall  be  ordered  by  the  Court  to  be  repaid  to  the 
appellant."  Sub-sec.  (5)  provides  that  "  the  Court  may  be  holden 
before  one  Judge  only."  In  the  present  case  the  Commissioner 
was  dissatisfied  with  the  valuation  of  a  portion  of  the  estate. 
He  put  his  own  estimate  on  the  estate,  and  the  appellants  appealed 
direct  to  the  Supreme  Court  upon  a  case  stated  by  him.  The 
difference,  in  amount  of  duty,  between  the  two  valuations  was 
£5,000.  The  Supreme  Court  then  directed  that  the  matter  should 
be  tried  before  a  single  judge,  and  it  was  tried  before  Pring  J., 
without  a  jury.  He  decided  in  favour  of  the  appellants,  and  by 
his  order  directed  that  the  respondent  should  pay  to  the  appellants 
their  costs  of  and  incidental  to  the  hearing. 

The  appellants  then  brought  in  a  bill  of  costs  to  be  taxed,  which 
they  drew  up  on  a  scale  applicable  to  actions  in  the  Supreme  Court. 
On  the  taxation  the  taxing  officer  refused  to  allow  any  qualifying 
fees  for  witnesses.  A  very  large  portion  of  the  expenses  incurred 
by  the  appellants  was  naturally  in  respect  of  such  fees,  because, 
the  property  in  dispute  being  a  pastoral  property,  it  was  necessary 
for  the  witnesses  who  gave  evidence  of  value  to  be  personally 
acquainted  with  it  The  appellants  then  applied  to  the  Supreme 
Court  for  a  direction  to  the  Prothonotary  to  review  the  taxation. 


838  HIGH   COURT  [1906. 

H.  0.  OF  A.  That  application   was  dismissed   by   the  Supreme  Court,      The 

1  QfM 

^___^  learned  Judges  held  themselves  bound  by  the  construction  they 

Robertson  put  upon  the  rules  to  hold  that  such  charges  could  not  be  recovered 

CoMMis-  ^^  ^  proceeding. of  this  kind.    Two  of  them  expressed  regret  that 

8I0NBB  OF  their  decision  should  deprive  the  appellants  of  these  costs,  but  held 

DiTTiKa,  that  they  were  bound  by  the  literal  construction  of  the  rules  so  to 

Wales.^^  hold.     From  that  decision  this  appeal  is  brought  to  us. 

Now,  I  do  not  feel  pressed  by  the  same  difficulties  that  weighed 

Griffith  C.J.  .  . 

with  the  learned  Judges  of  the  Supreme  Court.  They  rested  their 
decision  entirely  upon  the  rules.  But  I  see  no  difficulty  incoming 
to  a  conclusion  apart  altogether  from  any  construction  of  the 
rules  to  which  they  referred,  and  I  will,  in  the  first  instance,  give 
my  reasons  for  saying  so,  and  will  afterwards  deal  with  the  diffi- 
culties that  pressed  upon  the  learned  Judges  of  the  Supreme 
Court. 

The  eigliteenth  section  of  the  Stamp  Duties  Act  1898  provides 
that  the  Court  "shall  decide  the  question  of  costs."  First,  I  remark 
that  a  special  procedure  is  directed  by  this  section  in  such  cases^ 
The  money  in  dispute  is  to  be  paid  in  the  first  instance,  and  then 
there  is  a  provision  for  recovering  it  back.  Now,  in  the  absence  of 
any  special  provision,  that  money  might  be  recovered  by  some 
form  of  action  in  the  Supreme  Court,  but  the  legislature  has  laid 
down  that  it  is  to  be  recovered  only  in  a  proceeding  by  way  of 
special  case,  and  that  remedy,  probably,  is  the  only  one  which  can 
be  adopted.  But  that  is  a  mere  matter  of  procedure.  The  Act  sub-* 
stitutes  that  remedy  for  any  other  that  might  be  applicable  in 
such  a  case,  and  it  is  a  general  rule  that  a  direction  as  to  a  form 
of  procedure  is  not  to  be  construed  in  such  a  way  as  to  affect  the 
substantial  rights  of  parties.  The  Act  then  goes  on  to  say  that 
the  Court  shall  decide  the  question  of  cost&  That  is  obviously 
an  elliptical  expression  and  must  be  expanded.  What  then  do  the 
words  mean  ?  They  may  be  read  in  this  way,  "  The  Court  shall 
direct  by  whom  the  costs  of  the  case  shall  be  paid,"  and  they  most 
have  the  power  necessary  to  give  such  a  direction;  Then  arises  the 
question,  what  costs  ?  The  giving  of  a  power  such  as  this  cannot 
have  been  meant  to  interfere  with  any  substantial  rights  of  the 
parties.  In  my  opinion,  a  Statute  authorizing  the  award  of  costs 
under  a  new  form  of  procedure,  and  saying  nothing  more,  must 
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be  taken  to  mean  such  costs  as  would  be  payable  if  the  matter  H.  C.  of  a. 

had  been  determined  in  accordance  with  the  ordinary  practice  of       ^ 

the  Court  in  matters  of  a  like  nature.     Now,  applying  that  rule  of  Robertsojt 

construction,  what  would  be  the  costs  under  the  ordinary  practice     (^j^^^jg. 

of  the  Court  ?  What  analogy  is  there  in  its  practice  to  a  proceeding  signer  of 

of  this  kind  ?  There  are  at  least  two  forms  of  proceedings  in  the      Dotibs, 

Supreme-  Court  in  which  similar  matters  may  be  investigated.      Wales. 

One  is  an  action  at  law  for  the  recovery  of  the  value  of  property       

^  r     r      ^      Griffith  C.J. 

taken  by  the  Government  for  public  purposes,  or  an  action  for 
the  recovery  of  moneys  extorted  in  excess  of  the  proper  demand. 
Both  these  cases  are  very  like  the  present.  Another  proceeding 
is  very  analogous  to  this,  that  is  an  inquiry  in  the  Supreme  Court 
to  ascertain  the  value  of  property  for  the  purposes  of  an  adminis- 
tration suit.  If  then  another  form  of  procedure  could  have  been 
adopted  for  this  purpose,  it  might  have  been  by  action  at  law.  In 
that  case,  and  also  in  the  case  of  an  inquiry  in  an  equity  suit,  it 
is  admitted  that  these  costs  would  be  recoverable.  If,  then,  as  is 
admitted,  under  some  other  form  of  proceeding  for  the  same  pur- 
pose these  costs  could  be  recovered,  why  should  they  not  be  recover- 
able in  this  ?  I  may  add,  before  passing  from  this  point,  that  if, 
instead  of  such  costs  being  recoverable  in  the  administrative  or 
equitable  and  also  in  the  common  law  procedure  of  the  Court, 
they  had  been  recoverable  only  in  one  of  them,  I  can  see  no  reason 
why  the  principle  laid  down  by  the  Chief  Justice,  sitting  as 
Judge  Commissary  in  the  Admiralty  case,  Kav/ri  Tirnher  Co,  v. 
The  Wooaung  (1)  should  not  be  followed.  When  the  legislature 
confers  upon  a  litigant  the  privilege  of  recovery  of  his  costs  as  in 
the  Supreme  Court,  it  should  be  taken  that  it  was  intended  that 
he  should  recover  them  upon  the  same  footing  as  if  he  had  adopted 
the  procedure  of  the  Court  in  which  the  scale  is  most  favourable 
to  him.  That  is,  in  my  opinion,  sufficient  to  establish  that  these 
costs  should  have  been  allowed.  Is  there  then  anything  in  the 
rules  to  lead  to  a  contrary  conclusion  ? 

The  learned  Judges  have  referred  particularly  to  two  considera- 
tions which  most  influenced  them,  that  is,  to  two  of  the  rules  of 
the  Supreme  Court  1902,  which  purport  to  be  made  under  the 
Ctmvnwn  Law  Procedure  Act  1899.    That  Act  deals  almost,  but 

(1)  14N.S.W.  W.N.,  38. 
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a.  C.  OF  A.  not  quite,  exclusively  with  actions  at  law  in  a  technical  sense,  and 
rule  2  expressly  provides  that  the  rules  shall  not  apply  to  the 

Robertson  proceedings  in  other  jurisdictions  of  the  Supreme  Court  Never- 
CoMMis-  theless,  it  is  clear  that  some  of  these  rules  deal  with  matters  which 
SIGNER  OF    (Jo  not  come  under  the  ConiTnon  Law  Procedure  Act]  they  must 

•Stamp  •«      i         i        t    j  *    j.u 

Duties,      therefore  be  taken  to  have  been  made  by  the  Judges  of  the 

Wales.      Supreme  Court  under  their  general  power  to  make  rules  for  the 

regulation  of  the  practice  of  the  Court  and  for  determining  what 

Griffith  O.J.         &  r  J      1 

costs  shall  be  allowed  to  litigants.  The  rule  which  caused  the 
principal  difficulty  was  rule  420,  which  provides:  [His  Honor  read 
rule  420  and  proceeded:]  Now,  approaching  that  rule  without  any 
preconceived  notion  of  what  it  was  intended  to  eflTect,  it  seems  to 
me  to  be  to  a  certain  extent  entirely  free  from  ambiguity.  It  refers 
to  a  scale  of  costs  which  may  have  the  effect  of  modifying 
its  operation.  But,  with  that  exception,  it  lays  down  a  general 
rule  that  all  bills  of  costs  shall  be  taxed  according  to  the  scales 
then  in  use,  so  far  as  they  are  applicable.  The  difficulty,  as  I 
understand  it,  arises  from  a  preceding  rule.  No.  408.  That  is  to 
this  effect:  [His  Honor  read  the  rule  and  continued:]  That  merely 
comes  to  this,  that,  so  far  as  the  scale  established  by  it  alters  that 
previously  provided,  it  shall  apply  to  actions  at  law.  It  is  said 
that  in  this  case  the  scale  is  a  mere  transcript  of  the  scale 
previously  in  force.  In  that  case  the  scales  established  by  the  rule 
do  not  alter  the  practice.  If  there  is  any  alteration,  rule  420  is  to 
be  read  subject  to  it.  What  is  the  meaning  of  the  term  "actions 
and  other  proceedings"  in  rule  420?  The  learned  Judges  of  the 
Supreme  Court  felt  compelled  to  read  it  as  excluding  an  action  at 
law  in  the  sense  in  which  that  term  is  used  in  rule  408.  I 
confess  myself  quite  unable  to  come  to  that  conclusion.  The 
words  are  plain.  It  is  possible  that  the  scales  under  rule  408  do 
not  cover  every  conceivable  item  of  costs,  unless  they  are  so 
perfect  that  nothing  has  by  any  possibility  been  overlooked.  In 
my  opinion  rule  420  lays  down  a  general  rule  governing  the 
taxation  of  bills  of  costs  in  all  actions  and  other  proceedings  not 
provided  for  by  rule  408,  or  by  rule  2  which  limits  the  application 
of  the  rules  in  certain  particulars.  What  then  is  the  meaning  of 
the  term  "scale  now  in  use"?  That  means,  in  my  opinion,  in  use 
immediately  before  the  rules  were  drawn  up  in  1902.     When  we 
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inquire  what  was  the  scale  then  in  use  we  find  that  there  was  ^'  C-  ^'  -^- 
more  than  one  such  sca}e  in  use,  the  one  established  in  1898,  and 

also  a  general  scale  established  under  a  rule  of  1856,  which  invoked  Robertson 

the  practice  of  the  Queen's  Bench  at  Westminster.     This  rule  ^  ''• 

deals   with  costs  in  actions  and  other  proceedings,  and,  in  my  sionkrof 

opinion,  the  plain  meaning  of  rule  420  is  that  it  refers  to  the  scale  Dotiks, 

which  prescribed  the  costs  that  were  to  be  allowed  in  proceedings  Walks.^" 


of  all  kinds  whatsoever  in  the  Supreme  Court,  except  so  far  as       

.       ,  ,  ,      r.  Griffith  C.J. 

limited  by  rule  2. 

It  is  necessary  then  to  deal  with  the  concluding  words  of  the 
rule.  It  is  said  that  the  rules  of  1898  applied  only  to  actions 
at  law  strictly  so  called,  and  as  to  all  other  matters  reference 
was  made  to  the  old  Queen's  Bench  scale.  Now,  the  words 
"  tax  all  bills  of  costs  in  actions  and  other  proceedings  accord- 
ing to  the  scale  of  fees  and  allowances  now  in  use,  so  far  as  the 
same  shall  apply"  are,  indeed,  an  ambiguous  expression.  They 
may  mean  according  to  such  part  of  the  scale  as  is  applicable  to 
a  proceeding  in  that  form,  or  they  may  have  a  wider  meaning, 
namely,  that  these  scales  which  have  hitherto  been  in  use  shall 
in  future  apply  to  all  proceedings  so  far  as  they  can  be  made 
applicable,  that  is,  so  far  as  the  items  mentioned  in  the  scale  can 
occur  in  such  proceedings.  I  refer  then  to  the  latter  part  of  the 
section:  ''  and  for  all  business  not  comprehended  within  that  scale 
the  like  fees  shall  be  allowed  as  would  have  been  allowed  in 
respect  of  business  of  the  like  kind  in  the  Queen's  Bench,  before 
the  passing  of  the  Judicature  Act  1873."  Now,  what  is  the 
meaning  of  the  words  "  for  all  business "  ?  The  term  business 
may,  I  think,  having  reference  to  the  other  rules,  and  what  we  have 
been  told  as  to  the  provisions  for  scales  of  costs,  mean  either  items 
not  comprehended  in  that  part  of  the  scale  applicable  to  the  par- 
ticular proceeding,  or  any  items  of  a  character  not  specified  in  any 
part  of  that  scale.  It  is  not  necessary  to  express  a  definite  opinion 
on  that  subject,  but,  if  it  were,  I  should  certainly  say  that  the 
second  construction  is  the  correct  one.  For  any  item  not 
mentioned  in  the  old  scale,  you  must  have  recourse  to  the  old 
Queen's  Bench  scale,  but  as  to  any  item  of  a  character  which  you 
can  find  in  the  scale  prescribed  for  all  actions  and  other  proceed- 
ings^ that  scale  is  to  be  applied,  except  so  far  as  it  has  been  modi- 
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H.  C.  OF  A.  fied  by  any  other  of  these  rules.      That  is  the  same  result  as  I 

^ 1^  get  from  the  construction  of  the  terms  of  sec.  18  of  the  Stamp 

Robertson  Duties  Act  1898. 
CoMMis-         ^^^  hoih  ireasons  I  feel  that  I  am  not  precluded  from  doing  what 

SIGNER  OF  the  learned  Judges  of  the  Supreme  Court  thought  they  were  re- 

DcTiKs,    .  strained  by  the  rules  from  doing,  and  I  therefore  think  that  the 

New  South  i    i.      i  j  i        n         j 

Walls.      appeal  should  be  allowed. 


Orifflth  C.J. 


Barton  J.     I  am  of  the  same  opinion. 

O'Connor  J.  I  concur  in  the  conclusion  at  which  my  learned 
brother  the  Chief  Justice  has  arrived,  and  for  the  reasons  which 
he  has  stated.  In  support  of  that  view  I  will  add  only  a  few 
words; 

The  right  to  recover  these  costs  comes  from  the  provisions  of 
sec.  18  of  the  Stamp  Dviiea  Act  1898,  which  gives  the  Judge  or 
the  Supreme  Court  in  hearing  the  case  power  to  decide  the 
question  of  costs.  Having  regard  to  the  subject  matter  of  the 
appeal  dealt  with  by  that  section,  there  is,  I  think,  no  question 
that  it  was  intended  that  the  word  "  costs  "  should  include  allow- 
ances to  witnesses  for  qualifying  themselves  to  give  evidence. 
The  subject  matter  of  inquiry  in  the  appeal  under  sec  18,  must 
be  to  a  large  extent  the  valuation  of  property.  That  valuation 
must  in  general  be  supported  by  expert  witnesses,  who  must 
necessarily  be  qualified  to  give  evidence  as  to  the  value  of  the 
particular  property  under  inquiry.  It  would  be,  indeed,  an  idle 
provision  which  gave  the  Judge  power  to  decide  the  question  of 
costs,  if  such  a  very  large  proportion  of  the  costs  that  mnst 
necessarily  be  incurred  should  be  shut  out  from  his  jurisdiction. 
Construing  the  section  with  reference  to  the  subject  matter,  it 
appears  to  me  that  the  word  "costs"  must  be  taken  to  include  the 
costs  of  qualifying  witnesses.  The  Supreme  Court  is  one  body 
with  several  jurisdictions,  and  the  single  Judge  who  takes  this 
matter  for  the  Court  may  be  a  Judge  in  any  of  these  jurisdictions. 
If  the  Supreme  Court,  instead  of  appointing  Pring  J.,  who 
ordinarily  sits  at  common  law,  had  referred  the  matter  to  the 
Judge  of  the  Probate  Court,  to  whom  it  might  very  appropriately 
have  been  referred,  for  it  is  really  an  inquiry  into  matters  falling 
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-within  the  Probate  jurisdiction,  it  is  beyond  question  that  an  order  H.  C.  of  a, 

made  by  a  Judge  in  that  jurisdiction  giving  the  appellants  their       ^//\ 

costs  would  be  taken  to  include  the  costs  now  under  consideration.   Robertson 

If  the  Judge  who  presides  in  the  equity  jurisdiction  had  dealt     (j^jj^i^jg. 

vnth.  the  matter  and  made  an  order  for  costs,,  these  costs  would     sionbrof 

Stamp 

have  been  allowed  in  that  jurisdiction  also.     But  it  is  said  that,      Duths, 
because  it  was  referred  to  PHng  J.  who  sits  with  the  powers  of      wales™ 
the  Supreme  Court  in  its  common  law  jurisdiction,  his  order  is       

^  T    .         ,  1  1  O'Connor  J. 

not  to  be  construed  in  the  same  way  and  these  costs  cannot  be 
allowed.  Now,  that  seems  to  me  to  be  a  conclusion  requiring  very 
strong  reasons  to  support  it.  Pring  J.  sitting  as  the  Supreme 
Court,  if  he  decided  the  question  of  costs  himself,  clearly  could 
by  express  order  give  these  costs  to  the  appellanta  If  he  acted 
directly  under  the  power  given  by  the  Statute  without  the  inter- 
vention of  the  taxing  officer  he  might  have  allowed  costs,  and 
included  in  them  the  costs  of  qualifying  witnesses.  He  did  not 
do  that,  but,  having  allowed  costs,  referred  the  taxation  of  them 
in  the  ordinary  way  to  the  proper  officer. .  The  question  is  whether 
his  direction  to  the  proper  officer  to  tax  is  to  be  taken  as  a  direction 
to  tax  them  in  the  way  in  which  a  common  law  proceeding  in  an 
action  should  be  taxed,  or  as  a  direction  to  tax  them  so  as  to  give 
full  costs  according  to  the  practice  of  the  Court  most  nearly 
applicable  to  that  kind  of  proceeding.  That  brings  us  then  to  the 
powers  of  the  Prothonotary.  He,  exercising  the  powers  of  the 
Supreme  Court  for  the  purpose  of  taxing  these  costs,  entered 
upon  the  taxation.  What  is  the  principle  which  should  guide 
him  ?  It  seems  to  me  that  the  proper  principle  is  that  which 
was  laid  down  by  the  Chief  Justice  of  the  Supreme  Court  of 
New  South  Wales  in  The  Kauri  TiTnber  Co.  v.  The  Wooaung  (1). 
That  was  a  case  in  which  one  of  the  matters  in  controversy  was 
what  allowances  should  be  made  in  the  Supreme  Court  under  an 
Admiralty  rule  which  provided  that  the  scale  of  fees  and  allow- 
ances to  witnesses  for  loss  of  time  and  travelling  expenses  should 
be  according  to  the  scale  for  the  time  being  in  force  in  the  Supreme 
Court.  With  reference  to  that  the  Chief  Justice  said  (2) : — "  As 
regards  the  second  point,  I  am  of  opinion  it  was  assumed  by  the 
framer  of  the  table  of  fees  to  be  found  at  page  88  of  the  Book  of 

1)    14  N.S.  W.  W.N.,  38.  (2)  14  N.S.W.  W.N.,  88,  at  p.  40. 


O'Connor  J. 
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H.  C.  OF  A.   Admiralty  rules  that  each  Supreme  Court  had  a  scale  of  costs 
providing  for  allowances  to  witnesses  wherever  such  witnesses 
ROBRRT.SON'    resided.     I  am,  therefore,  of  opinion  that  if  there  be  a  scale  of 
CoMMis-     ^^^^  ^^  any  jurisdiction  of  the  Supreme  Court  that  scale  of  costs 
SIGNER  OF    should  be  adopted.      I  do  not  think  it  is  any  answer  to  say; 
Duties,      '  There  is  no  such  scale  at  the  common  law  side  of  the  Supreme 
W'alks.^"  Court  jurisdiction  (perhaps  it  is  to  be  regretted  there  is  not),  and, 
therefore,  although  I  find  there  is  such  a  scale  on  the  equity  side 
of  the  Court,  I  will  ignore  the  latter.' "     He  then  goes  on  to  say  : 
"The  jurisdiction  of  the  Vice  Admiralty  Court  is  a  jurisdiction 
apart  from  the  jurisdiction  of  the  Supreme  Court ;  accordingly  if 
there  be  any  scale  of  costs  in  the  Supreme  Court,  no  matter  in 
which  of  its  jurisdictions,  this  scale   must  in  my  opinion   be 
followed."    The  principle  so  laid  down  is  exactly  applicable  to 
the  circuilastances  of  this  case.   The  Statute  creates  a  new  remedy 
in  a  form  which  is  not  an  action  at  common  law,  nor  a  proceeding 
in  equity,  and  which  has  no  counterpart  in  any  known  form  of 
proceeding  in  the  Court.    But  the  object  of  the  Statute  is  that 
the  person  who  appeals  shall,  if  successful,  be   indemnified,  in 
the  wide  meaning  of  that  word,  as  far  as  possible.      If  the  costs 
are  referred  to  the  Protbonotary,  he  should  interpret  his  powers 
in  such  a  way  as  to  give  effect  to  the  order  for  the  recovery  of 
costs  which  was  intended  to  be  given  by  sec.  18.     The  power  of 
the  Protbonotary  depends  no  doubt  upon  the  rules,  and  I  must 
admit  that,  if  it  were  not  for  the  doubts  expressed  by  their 
Honors  of  the   Supreme   Court,  I  should   not  have  had  any 
difficulty  in  putting  a  plain  meaning  on  the  two  rules   under 
discussion  which  would   enable  these   costs  to  be  taxed  to  the 
fullest  extent,  as  Dr.  Sly  has  contended.      My  learned  brother 
the  Chief  Justice  has  already  gone  so  fully  into  the  construction 
of  the  rules  that  I  shall  only  say  a  few  words  on  that  subject. 

Rule  408,  following  a  form  of  words  which  has  apparently 
been  adopted  for  many  years,  establishes  certain  scales  of  costs. 
The  object  of  sec.  420  is  altogether  difi'erent  It  is  a  direction 
to  the  taxing  officer,  and  it  directs  him,  subject  to  the  preceding 
rules,  as  follows, ''  to  tax  all  bills  of  costs  in  actions  and  other  pro- 
ceedings according  to  the  scale  of  fees  and  allowances  now  in  use, 
so  far  as  the  same  shall  apply,  and  for  all  business  not  compre- 


O'Connor  J. 
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bended  within  that  scale  the  like  feea  shall  be  allowed  as  would   H.  0.  of  a. 

100A 

bave  been  allowed  in  respect  of  business  of  the  like  kind  in  the 
Qaeen's  Bench  before  the  Judicature  Act  1873."      That  rule,  in   Robertson 
my  opinion,  was  intended  to  cover  the  whole  field  of  costs  and  the     commis- 
whole  duty  of  the  Prothonotarj%  and  to  direct  him  to  apply  the     sionibof 
Fourth  Schedule  under  rule  408  when    applicable,  but   also  to      Duties, 
apply  the  existing  scale,  and,  in  so  far  as  the  rules  of  1898  were      Wales. 
not  inconsistent  with  the  scale  in  the  Fourth  Schedule,  to  apply 
that  scale.     Giving  that  reading  to  the  rule,  it  appears  to   me 
that,  when  the  Prothonotary  finds  that  there  is  a  scale  of  costs 
generally  applicable  to  an  action  allowing  expenses  of  this  kind, 
and  that  there  is  a  direction  to  him  in  the  Rules  to  apply  that 
scale    in  actions   and   other   proceedings,  and  costs   have   been 
awarded  under  a  Statute  clearly  intended  to  give  all  costs  that 
can  be  recovered,  it  is  his  duty  to  apply  the  scale  which  will  give 
every  right  which  the  Statute  has  intended  to  give. 

For  these  reasons  I  think  that  the  appeal  must  be  sustained. 

Appeal  allowed.  Order  appealed  frovi  dis- 
charged. Order  for  review  of  taxation. 
Respondent  to  pay  the  costs  of  the  sum- 
mons  and  the  appeal. 

Solicitors,  for  the  appellants.  Sly  &  Russell. 
Solicitor,  for  the  respondent,  Tlie  Crown  Solicitor  of  New  South 
Wales. 

C.  A.  W. 
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H.  C.  OF  A.    Highway — Dedication — Preswnption  from  public  user — Uaer  aUributabU  Co  agru- 

ment — Dedication  hy  mortgagor. 

An  intention  to  dedicate  land  as  a  highway  will  not  be  presamed  from 
mere  user  if  that  user  is  explained  by  circumstances  negativing  sach  an 
intention. 

Barraclough  v.  John^on^  8  A.  &  £.,  99,  followed. 

If  the  user  is  attributable  to  an  implied  agreement  between  the  owner  of  the 
land  and  the  Crown,  or  between  the  owner  and  a  public  body  having  power  to 
acquire  the  land  for  a  highway  on  paying  compensation  therefor,  that  the 
owner  would  permit  the  public  to  use  the  land  as  a  highway  pending  the 
exercise  of  that  power,  the  intention  to  dedicate  is  negatived. 

Under  the  Land  Act  1869,  A.  selected  land,  and  a  licence  was  issued  to  him 
by  the  Crown  in  1877,  containing  a  condition  that  the  Crown  might  resume 
any  part  of  the  land  for  roads,  paying  compensation  therefor,  and  a  provision 
that  the  lease  to  be  subsequently  issued  should  contain  a  similar  condition.  A 
track  was  in  1879  blazed  through  the  land,  the  cost  of  which  was  pud  by 
subscriptions  from  neighbouring  settlers.  In  the  same  year,  at  the  request  of 
the  municipality  in  whose  district  the  land  was  situated,  a  surveyor  was  sent 
by  the  Department  of  Lands  who  surveyed  a  road  one  chain  wide  following 
the  blazed  track.  Thereafter  this  road  appeared  in  maps  of  the  locality,  and 
from  time  to  time  the  municipality  at  its  own  cost  cleared,  made  and  repaired 
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the  road,  which  was  during  all  that  time  continuously  used  by  the  public  as  a  H.  C.  of  A. 

highway.  In  1884  the  municipality  requested  that  the  Crown  should  proclaim  1906. 

as  public  roads  the  roads  within  the  shire,  including  the  road  so  surveyed,  ^^"^^^ 

and  were  informed  that  no  proclamation  would  be  made  until  all  the  roads  Pkksidbnt 

&C    OF  THE 

were  surveyed.    No  proclamation  was,  however,  made  of  this  road.    In  the      Shire  of 
same  year,  1884,   a  Crown  lease  of  the  block  of  land,  through  which  the     Narragan 
road  ran,  was  Issued  to  A.  without  any  condition  as  to  resumption  for  roads,      j      ^' 

In  1886,  A.  mortgaged  his  lease,  and  in  1889  the  mortgagee,  under  powers  con-         

tained  in  the  mortgage,  sold  and  transferred  the  land  to  !>.,  to  whom  a  Crown 
Grant  was  issued  in  the  same  year  without  any  excision  of  the  road.  Nine 
days  after  the  issue  of  the  Crown  Grant  B.  mortgaged  the  land.  In  1901,  B.'s 
mortgagee  sold  the  land  to  C.  who  sold  to  the  plaintiff  in  1902.  C,  having 
obstructed  the  road  by  locking  a  gate  in  a  fence  across  the  road  where  it 
entered  his  land,  the  municipality  removed  the  fence  and  gate,  whereupon  C. 
brought  an  action  for  trespass. 

Hddf  that  the  user  of  the  road  by  the  public  should,  in  its  inception,  be 
attributed  to  an  implied  agreement  between  the  municipality  and  A.  that  he 
would  permit  the  public  to  use  the  road  pending  its  proclamation  as  a  public 
road,  when  A.  would  be  compensated  ;  that  any  acts  or  omissions  of  subsequent 
owners  or  of  the  mortgagees,  which  otherwise  might  have  indicated  an  intention 
to  dedicate,  should  be  attributed  to  that  agreement ;  and  that  the  permission 
having  been  withdrawn  by  the  plaintiff,  the  municipality  was  guilty  of  a 
trespass  in  removing  the  obstruction. 

A  mortgagor  cannot,  without  the  consent  of  his  mortgagee,  dedicate  as  a 
highMray  part  of  the  land  the  subject  of  the  mortgage. 

Before  removing  the  fence  and  gate  the  municipality  had  threatened  to 
enforce  penalties  against  the  plaintiff  for  obstructing  the  road.  The  plaintiff 
did  not  replace  the  fence  for. a  considerable  period,  daring  which  cattle  of 
the  plaintiff  strayed  through  the  gap  and  were  lost. 

HMt  that  the  loss  of  the  cattle  was  a  reasonable  consequence  of  the  unlawful 
act  of  the  municipality  for  which  damages  might  be  recovered. 

Decision  of  aBeckett  J,  afi&rmed. 

Appeal  from  the  Supreme  Court  of  Victoria  (dBeckett  J.). 

Thei  plaintiff,  John  Leviston,  brought  an  action  in  the  Supreme 
Coui-t  against  the  President  &c.  of  the  Shire  of  Narracan,  claim- 
ing damages  for  wrongful  entry  on  his  land  and  the  breaking 
down  and  destroying  part  of  the  fences  and  a  gate  thereon  by 
the  defendants,  their  servants  and  agents,  and  an  injunction 
restraining  the  like  acts  in  the  future.  Special  damages  were 
claimed  in  respect  of  the  loss  of  100  head  of  cattle,  which 
wandered  from  his  land  through  the  breach  in  the  fence  and 
were  lost. 
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H,  C.  OF  A.       The   defendants   by  their  defence   alleged  that  at   all   times 


material  to  the  action  there  was  upon  and  over  the  plaintiflTs 

Prksidknt    l^^d  a  public  highway  and  street  and  road  within  the  meaning 

^HiRE^^p*^    of  the  Local  Government  Acts ;  that  the  plaintiff  or  some  other 

Narracan    person  had  erected  a  fence  and  other  obstructions  across,  upon, 

Leviston.    and  in  the  said  highway,  street,  and  road,  and  the  public  were 

thereby   prevented,   obstructed,   and   impeded    in    their    lawful 

passage  over  and  along  the  same ;  and  that  the  defendants  under 

and  by  virtue  of  their  power,  authority,  and  duty  under  the 

said  Acts,  and  doing  no   unnecessary  damage  in  that  behalf, 

caused  the  said  fence  and  other  obstructions  to  be  removed  so  as 

to  allow  free  passage  over  and  along  the  said  highway,  street,  or 

road. 

The  block  of  land,  320  acres  in  area,  through  which  the  alleged 
road  ran,  was  first  alienated  from  the  Crown  by  licence  to  George 
Turner,  under  sec.  32  of  the  Land  Act  1869,  for  two  years  from 
1st  June  1877,  renewed  for  another  two  years  from  1st  June 
1879.  Both  these  licences  contained  a  condition  that  the 
Governor  in  Council  might  at  any  time  resume  any  portion  of 
the  land  required  for  a  public  road  or  highway  on  repaying  the 
amount  of  rent  attributable  to  the  acreage  of  the  land  resumed, 
and  a  provision  that  any  lease  granted  by  the  Crown  to  the 
licensee  should  contain  a  similar  condition.  A  leas^  under  sec.  20 
of  the  same  Act  was  granted  to  Turner  for  fourteen  years  from 
2nd  June  1884,  but  did  not  contain  a  corresponding  reservatioa 
Turner  mortgaged  his  lease  in  1886  to  the  Commercial  Bank 
of  Australia  Ltd.,  gave  a  second  mortgage  to  the  Mercantile 
Bank  of  Australia  Ltd.,  and  transferred  all  his  interest  in  the 
land  to  Bernard  Michael  on  26th  November  1886.  On  26th 
March  1889,  by  transfer  from  the  Mercantile  Bank  of  Australia 
Ltd.,  George  Dibdin  became  the  proprietor  of  the  lease.  On 
10th  July  1889,  the  Crown  grant  of  the  land  was  issued  to 
George  Dibdin.  On  19th  July  1889,  Dibdin  mortgaged  the 
land  to  The  Trustees  Executors  and  Agency  Co.  Ltd.  On  29tii 
January  1901,  that  company  sold  the  land  to  William  Henry 
Davies,  who  became  the  registered  proprietor  on  6th  November 
1901.     In  pursuance   of   a    contract    of    sale    made    on   26th 
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November   1901,   between   Davies  and    Leviston,   the   plaintiff,  H.  C.  of  a. 
the  latter  became  registered  proprietor  on  18th  June  1902. 

The  circumstances  under  which  a  road  ^as  formed  over  the 
land  and  was  used  by  the  public,  are  suflSciently  set  out  in  the 
judgments  hereunder. 

At  the  time  the  plaintiff  bought  the  land  there  was  a  fence 
and  a  gate  across  the  alleged  highway  where  it  entered  the 
plaintiff's  land.  The  plaintiff  having  locked  the  gate,  the  de- 
fendant Shire,  on  18th  June  1904,  caused  the  gate  to  be  broken 
down  and  the  wires  to  be  drawn  from  the  fence  to  the  full  width 
of  the  road.  The  plaintiff  replaced  the  fence  in  November  1904. 
The  plaintiff  alleged  that,  in  the  meanwhile,  his  cattle  strayed 
through  the  gap  in  the  fence  so  caused,  although  he  attempted  to 
prevent  them,  and  that  a  large  number  of  them  were  lost. 

The  action  was  heard  before  dBeckett  J.,  who  found  that  the 
road  had  not  been  dedicated  to  the  public  as  a  highway,  and 
therefore  that  the  act  of  the  Shire  in  breaking  down  the  gate  and 
fence  was  wrongful ;  that  the  plaintiff  had  taken  a  reasonable 
course  when  the  fence  was  broken  down;  and  that  the  losses 
described  by  the  plaintiff  actually  occurred.  He  therefore  gave 
judgment  for  the  plaintiff  for  £300  damages  and  costs :  (Leviston 
v.  President  &c.  of  the  Shire  of  Narracan  (1).  ) 

From  this  decision  the  defendant  Shire  appealed  to  the  High 
Court. 


180,0^8  A.G.  (with  him  Schutt\  for  the  appellants.  The  sub- 
stantial question  is,  was  there  a  highway  over  the  respondent's 
land  ?  If  there  was,  it  was  a  highway  by  dedication.  The 
question  of  dedication  is  one  of  presumption.  If  it  is  found  that 
land  is  used  by  the  public  as  a  public  highway,  the  onus  is 
thrown  upon  the  owner  of  the  land  to  show  that  he  did  not 
intend  to  dedicate  :  R,  v.  Petrie  (2). 

[Griffith  C.J. — Does  the  principle  of  that  case  apply  in 
Victoria,  where  all  land  was  in  the  hands  of  the  Crown  a  short 
time  ago  ?] 

It  is  an  authority  as  to  assent.  At  any  rate,  from  1889  the 
onus  is  on  the  other  side  to  negative  dedication.     See  also  K  v. 

(1)  (1906)  V.L.R.,  1 ;  27  A.L.T.,  106.  (2)  14  E.  &  B.,  737. 
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H.  C.  OF  A.   East  Mark  (1).     What  was  in  the  mind  of  the  person  alleged  to 
have  dedicated  is  unimportant.      There  being  acts   evidencing 
Pkesidbnt    dedication,  the  presumption  of  dedication  can  only  be  rebutted 
Shire  oF^    by  showing  the  circumstances  under  which  the  use  of  the  iMid 
Narracan    took  place.     In  the  case  of  private  land  dedication  must  be  by 
Leviston.    the  registered  owner.     He  is  the  only  person  the  public  knows  in 
copnection  with  the  land.     There  are  three  periods  which  it  is 
necessary  to  consider.     First,  from  1879  to  1884,  when  the  laxid 
was  under  Crown  licence ;  second,  from  1884  to  1889,  when  the 
land  was  under  lease ;  and  third,  from  1889  onwards,  when  the 
fee  simple  had  been  acquired.     During  the  first  period  there  was 
dedication  by  the  licensee  and  by  the  Crown.     During  the  second 
period  there  was  dedication  by  the  lessee  and,  if  it  is  necessary, 
by  the  Crown.     The  lease  is  an  inchoate  fee  simple:  Attorney - 
General  for  Victoria  v.  Ettershank  (2).     If  there  can  be  dedica- 
tion by  an  equitable  owner,  then  Turner  was  the  equitable  owner 
and  dedicated.     During  the  third  period  there  was  dedication  by 
the  successive  owners  and  by  the  mortgagees.     The  Crown  can 
dedicate  a  highway :  Turner  v.    Walsh  (3).     There  is  nothing 
taking  away  that  power  in  Victoria. 

[Mitchell  K.C. — Sec.  49  of  the  Land  Act  1869  restricted  the 
power  of  the  Crown  to  dedicate.] 

No.  That  section  refers  to  alienation  of  land.  Dedication  of 
a  highway  is  not  alienation.  The  effect  of  sees.  388  and  390  of 
the  Local  Govemment  Act  1890  (sees.  363  and  365  of  the  Local 
Government  Act  1874)  is  not  that  dedication  in  any  other  mode 
than  that  provided  for  shall  be  void :  Howlett  v.  President  d'C.  of 
Shire  of  Tambo  (4).  If  a  road  was  shown  on  the  Crown  grant 
it  would  be  suflBcient  dedication :  Hoivse  v.  Ah  Sue  (5).  Once 
there  has  been  assent  by  the  owner  of  land  to  its  use  as  a  public 
highway,  dedication  is  presumed.  Neither  the  Crown  nor  the 
municipality  was  acting  under  its  power  to  take  land  for  a  road, 
and  there  is  no  evidence  that  anyone  believed  that  either  was  so 
acting.  Turner  having  permitted  the  user  of  the  land  as  a  high- 
way and  the  expenditure  of  money  by  the  municipality  on  the 

(1)  11  Q.B.,  877;  17  L.J.Q.B.,  177  ;  (3)  6  App.  Cas.,  643. 
12  Jur.,  332.                                                        (4)  16  A.L.T.,  223. 

(2)  L.R.  6  P.O.,  364.  (6)  2  W.  &  VV.  (L.),  41. 
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road,  the    licence    became    irrevocable:    Liggins  v.  Inge  (1);   H.  C.  ofa. 
Pl/ivimei'  V.   Mayor  &c.   of  Wellington  (2).    A   Crown  lessee 
under  the  Land  Act   1869    could  dedicate    land :    Powei'8  v.    Pkbsident 
Bathtcrst  (3).     Being  in  the  position  of  a  purchaser,  whatever    *  ^,^2™** 
he  did  bound  his  successors.     Dedication  is  a  question  of  law.    Nakracan 
Once  the  presumption  arises,  it  cannot  be  got  over  by  showing    Leviston. 
that  the  person  did  not  dedicate,  but  only  by  showing  that  he 
had  no  power  to  dedicate.    The  damages  awarded  did  not  reason- 
ably flow  from  the  acts  of  the  municipality.     See  Mayne  on 
Damages,  7th  ed.,  pp.  45,  185. 

[He  also  referred  to  M.  v.  Glieyns  (4) ;  Davies  v.  Stephens  (5) ; 
Rangely  v.  Midland  Railway  Co,  (6).] 

Mitchell  K.C.  and  Davis,  for  the  respondent.  The  finding  that 
there  was  no  dedication  is  right.  If  there  was  a  dedication  it 
was  limited,  i.e.  the  highway  was  subject  to  a  gate  or  slip-rail 
being  across  it:  Roberts  v.  Karr  (7);  Stafford  v.  Coyney  (8); 
Dames  v.  Stephens  (5);  iJ.  v.  Bliss  (9).  Therefore,  the  only 
right  the  municipality  had  was  to  break  the  lock  of  the  gate. 
The  municipality  must  justify  all  it  did  :  Dovaston  v.  Payne  (10). 
Whether  the  dedication  was  limited  or  not  the  acts  were  ex- 
cessive. The  question  of  dedication  is  one  of  fa»ct,  and  user  for 
a  long  time  is  only  evidence  of  dedication  :  Mann  v.  Brodie  (11). 
It  is  a  question  of  intention :  Macpherson  v.  Scottish  Rights  of 
Way  and  Recreation  Society  (12) ;  G^iest  v.  Goldsbrough  (13). 

[Griffith  C.J. — The  circumstances  of  the  user  must  be  taken 
into  consideration  :  Behrens  v.  Richards  (14).] 

Twmer  v.  Walsh  (15)  is  not  an  authority  that  the  Crown 
can  dedicate.  Assuming  that  the  Crown  and  the  licensee 
could  each  dedicate,  the  Crown  had  power  under  the  licence, 
and  under  the  lease,  to  resume  part  of  the  land  for  a  road 
but  never  exercised  that  power,  and  the  lease  and  the  Crown 

(1)  7  Bing.,  682.  (9)  1  Jur.,  WO. 

(2)  9  App.  Caa.,  699.  (10)  Sm.  L.C.,  11th  ed.,  vol  n.,  p. 

(3)  42  LT.N.S.,  123;  49  L.J.  Ch.,    160,  at  p.  174. 

294.  (11)  10  App.  Cas.,  378. 

(4)  (1900)  A.C.,  622.  (12)  13  App.  Caa.,  744. 

(6)  7  C.  &  P.,  570.  (13)  12  V.L.R.,  804 ;  8  A.L.  P.,  77. 

(6)  L.R.  3  Ch.,  306,  at  p.  310.  (14)  (1905)  2  Ch.,  614. 

(7)  1  Camp.,  262  {n),  (15)  6  App.  Cas.,  643. 

(8)  7  B.  &  C. ,  257. 
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H.  C.  OF  A.  grant  were  issued  for  the  whole  of  the  land.     The  Crown  never 
intended  to  do  anything  to  get  a  road  except  under  its  statu- 
Prbsident   tory  powers.     The  Crown  had  power  under  the  Land  Act  1869, 
*Shibb™*    *^^   ^^®  municipality  had   power  under  sees.  363  and   365   of 
Nabracan   the  Local  Government  Act   1874  (sees.   388  and  390    of  the 
Leviston.    Local  Oovemment  Act  1890),  to  take  land  for  a  road.      The 
evidence  points  to  this,  that  the  Crown,  the  municipality  and 
Turner  contemplated  proceedings  in  accordance  with  the  statutory 
powers.      Pending  those  proceedings,  Turner  and  his  successors 
allowed  the  road  to  be  used,  and  were  entitled  to  withdraw  that 
licence  at  any  time.   The  fact  that  Turner  fenced  across  the  road 
is  material  as  to  his  intention  to  dedicate.     Neither  the  Crown 
nor  the  licensee  could  dedicate  except  in  the  statutory  way.     See 
Land  Act  1869,  sees.  4,  20  (2),  22,  38,  48.      During  the  period 
of  the  licence  there  is  no  evidence  of  dedication  either  in  law  or 
in  fact.    Nor  is  there  as  to  the  period  covered  by  the  lease.    User 
for  the  purpose  of  dedication  must  be  to  the  knowledge  of  the 
owner,  or  must  be  such  that  he  must  be  taken  to  have  known  of 
it :  Land  Mortgage  Bank  of  Vwtoria  Ltd.  v.  President  &c,  of  the 
Shire  of  Wai^mamhool  (1);  Daniel  v.  North  (2).    During  the 
lease  the  only  thing  that  happened  in  respect  of  the  road  was  the 
user  of  it.     A  lessee  cannot  dedicate  without  the  consent  of  his 
lessor  :  Wheaton  v.  Maple  &  Go,  (3).     Estoppel  cannot  apply  to  a 
case  of  this  sort.     It  cannot  be  said  that  a  representation  was  made 
upon  which  some  person  acted  to  his  disadvantage.     Estoppel 
implies  mutuality :  Concha  v.  Concha  (4).     There  is  no  mutuality 
in  dedication.     The  case  of  Liggins  v.  In^e  (5)  does  not  apply, 
for  the  decision  there  is  confined  to  the  case  of  one  person  allow- 
ing another  to  do  something  on  the  land  of  the  latter.    The  prin- 
ciple of  feeding  the  estoppel  does  not  apply  to  implied  grants. 
The  rule  is  that  it  will  be  implied  that  a  man  will  only  grant  the 
estate  which  he  has,  and  if  he  afterwards  acquires  a  larger  estate 
the  implication  does  not  extend  to  that  larger  estate :  Booth  v. 
Alcock  (6);  Beddington  v.  Atlee  (7).      Estoppel  by  standing  by 
only  applies  where  the  person  sought  to  be  estopped  has  acted  in 

(1)  21  A.L.T.,  92.  (5)  7  Bing.,  682. 

(2)  U  East.,  372.  (6)  L.R.  8  Ch.,  663. 

(3)  (1893)  3  Ch.,  48.  (7)  35  Ch.  D.,  317. 

(4)  11  App.  Cm.  541. 
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such  a  way  as  deceived  others,  and  with  a  view  to  get  an  unfair   H.  C.  of  a. 
advantage  for  himself:  Ramsdenv.  Dyson  (1) ;  Proctor  v.  Bennis 
(2)  ;  Greenwich  Board  of  Works  v.  Mavdalay  (3).     The  case  of    Presidbnt 
Morgan  v.  Bailroad  Co.  (4)  only  relates  to  the  very  peculiar    ^hiee^c^^ 
Statute  of  Illinois,  and  lays  down  no  general  principle  applic-    Naeraoan 
able  to  this  case.    The  damages  are  not  excessive,  and  reasonably    Leviston. 
flowed  from  the  wrongful  acts  of  the  appellants.     The  evidence 
shows  that  the  respondent  did  everything  reasonable  to  keep  his 
cattle  from  straying. 

[They  also  referred  to  Miller  v.  McKeon  (5) ;  Mercer  v.  Denne 
(6) ;  Local  Oovernment  Act  1874,  sees.  370,  379,  382 ;  Local 
Government  Act  Amendraent  Act  1883,  sec.  31 ;  Police  Offences 
Act  1865,  sec.  16  (7).] 

laa^acs  A.G.  in  reply.  The  power  given  to  municipalities  to  create 
highways  under  sees.  363  and  365  of  the  Local  Government  Act 
1874  does  not  preclude  other  methods  of  creation  of  highways : 
H(yu:iett  v.  President  &c.  of  the  Shire  of  Tambo  (7) ;  Roberts  v. 
Hunt  (8).    Nor  does  that  power  extend  to  enable  municipalities 
to  take  private  land,  but  it  is  limited  to  Crown  lands.    The  dedi- 
cation relied  on  by  the  appellants  is  not  by  the  municipality,  but 
by  the  respondent.     Although  the  consent  of  the  Crown  is  neces- 
sary to  an  immediate  dedication  by  a  licensee,  if  the  licensee  after- 
wards becomes  the  owner,  the  consent  of  the  Crown  is  unnecessary, 
and  the  dedication  is  complete.     As  to  the  nature  of  estoppel  by 
acquiescence,  or  rather  by  standing  by,  see  Sarat  Chunder  Dey 
V.  Gopal  Chunder  Lala  (9);  Seton  Laing  &  Co.  v.  Lafone  (10);  De 
Bussche  V.  Alt  (11);  Doe  v.  West  Bank  of  Scotland  (12) ;  Cornish  v. 
Abington  (13) ;  Thom,as  v.  Brown  (14).    The  intention  of  a  person 
sought  to  be  bound  by  dedication  is  to  be  gathered  from  his  acts  : 
Beard  v.  Tui^ner{\5).  The  respondent  must  show  some  act  which 
negatives  an  intention  to  dedicate.   See  Best  on  Evidence,  9th  ed., 
p.  329 ;  Leakeys  Law  of  Uses  and  Profits  of  Land,  p.  505.    There 

(1)  L.R.  1  H.L.,  129.  (9)  L.R.  19  Ind.  App.  203. 

(2)  36  Ch.  D.,  740.  at  pp.  756,  760.  (10)  19  Q.B.D..  68. 

(3)  L.R.  6  Q.B.,  397,  at  p.  404.  (11)  8  Ch.  D.,  286,  at  p.  314. 

(4)  96  U.S.,  716.  (12)  I  Rul.  Cas.,  480. 

(5)  3  C.L.R.,  50.  (13)  4  H.  &  N.,  549,  at  p.  556. 

(6)  (1905)  2  Ch.,  628.  (14)  1  Q.B.D.,  714,  at  p.  722. 

(7)  16  AL.T.,  223.  (15)  13  L.T.N.S.,  246. 

(8)  16  Q.B.,  17. 
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^ ^       as  there  was  in  Barraclough  v.  Johnson  (1),  and  such  an  agree- 

Prbsident    ment  will  not  be  presumed. 

*SHiR"wr^        [Griffith   C.J.   referred  to  In  re  Northiiiinherland  Avenue 

Narracas    Hotel  Co,  (2).] 

LiBvisTON.  As  to  the  mortgagees  from  Turner,  they  either  knew  or  did  not 
know  what  had  been  done  in  regard  to  the  road.  If  they  did  not 
know,  being  privies  in  estate  to  Turner,  they  were  bound.  If 
they  knew,  they  are  equally  bound  with  Turner.  As  to  the 
measure  of  damages,  see  T/ie  Notting  Hill  (3)  ;  Victorian  Rail- 
ways  Commixsioners  v.  Coultas  (4) ;  Helms  v.  Munro  &  Co,  Ltd. 
(5) ;  Loker  v.  Damon  (6) ;  Sedgwick  on  Damages,  p.  296  ;  Clegg  t. 
Dearden  (7). 

[He  also  referred  to  Harrison  v.  Duke  of  Rutland  (8) ;  Hick- 
man V.  Maisey  (9) ;  Veimon  v.  Vestry  of  St  James,  Westm^insUr 
(10);  Lawson  v.  Weston  (11);  Scott  v.  President  &c.  Shire  of 
Eltham  (12);  Joy  v.  Tlve  Curator  of  Estates  of  Deceased  Persons 
(13) ;  Vinnicombe  v.  Macgregor  (14) ;  City  ofCincinatti  v.  Lessee 
of  White  (15) ;  Leckham2:)toni  Quants  Co,  v.  Bollinger  and  the 
Cheltenham  Rural  District  (16) ;  R.  v.  Broke  (17) ;  Hivgfies  v. 
Boakes  (18);  Glierry  v.  Snook  (19);  Mawley  v.  Masterion  Road 
Board  (20) ;  Mayor  of  Lower  Hutt  v.  Terex  (21) ;  Stevenson  v. 
President  &c.  of  the  Shire  of  Narracan  (22).] 


Cur.  adi\  viUt, 


June  6. 


Griffith  C.J.  This  was  an  action  for  trespass  to  the  plaintiff's 
farm  by  breaking  down  part  of  the  fence  and  a  gate,  and  for  conse- 
quential damages  caused  by  the  loss  of  the  plaintiff' Seattle  which 
escaped.  The  defendants  are  the  local  authority  of  the  district 
in  which  the  plaintiff  s   farm  is  situated,  and  they  allege  that 


(1)  8  A.  &  E.,  99. 

(2)  33  Ch.  U.,  6. 

(3)  9  P.D.,  105. 

(4)  13App.  Cas.,  222. 

(5)  16  V.L.R.,  691. 

(6)  17  Pickering,  284. 

(7)  12Q.B.,  576,  at  p.  601. 

(8)  (1893)  1  Q.B..  142. 

(9)  (1900)  1  Q.B.,  752. 

(10)  16  Ch.  D..  449. 

(11)  Legge,  668. 

(12)  2  V.L.R.  (L.),  98. 


(13)  21  V.L.R.,  620;  17  A.L.T.,  144. 

(14)  29  V.L.R.,  32,  at  p.  47;  24  A-L.T., 
200. 

(15)  6  Peters,  431. 

(16)  20T.L.K.,  559. 

(17)  1  F.  &  F.,  514. 

(18)  17N.Z.  L.R.,  113. 

(19)  12N.Z.  L.R.,54. 

(20)  7  N.Z.  L.R.,  649. 

(21)  24  N.Z.  L.R.,  697,  at  p.  701. 

(22)  20  V.L.R.,  233  ;  15  A.L.T.,  263. 
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there  was  at  all  times  material  upon  and  over   the   plaintiff's   H-  C.  of  a. 

land   a  public  highway,  street   and   road   within   the  meaning       ^ ' 

of  the  Local  Government  Acts ;  that  the  plaintiff  had  erected  a  prksidknt 
fence  and  other  obstructions  across  and  upon  such  highway,  ^^^^^^^^q^ 
street  and  road ;  and  that  thereupon  the  defendants,  under  their  Narracan 
power  and  duty  under  the  Statutes,  and  doing  no  imnecessary  Lefiston. 
damage,  caused  such  fence  and  obstructions  to  be  removed  so  as 
to  allow  free  passage  over  and  along  such  highway,  street  or  road. 
The  substantial  question  in  the  case  is  whether  there  was  a  high- 
way as  alleged  over  the  plaintiff's  land.  The  land  is  a  block  of 
320  acres,  its  boundaries  running  north  and  south,  and  east  and 
west,  the  east  and  west  boundaries  being  each  one  mile  long,  and 
the  north  and  south  boundaries  each  a  half  a  mile  long.  The 
alleged  road  enters  the  northern  boundary  of  the  land  and 
traverses  it  in  an  irregular  winding  line  until  it  reaches  a  point  on 
the  eastern  boundary  about  three-quarters  of  a  mile  from  the  north- 
east corner  of  the  land,  its  length  being  about  a  mile.  The  result 
of  the  existence  of  such  a  road  would  be  practically  to  sever  the 
land  into  two  portions,  and  the  enjoyment  of  the  whole  would  be 
materially  interfered  with,  whether  the  road  was  fenced  or  not. 
The  defendants  say  that  this  road  was  dedicated  to  the  public  by 
the  successive  owners  of  the  land,  or  by  some  of  them.  It  appears 
in  evidence  that  the  road  has  been  in  use  more  or  less,  and  under 
circumstances  to  which  I  will  refer  later,  since  the  year  1879. 
Before  referring  to  the  facts  and  to  the  title  of  the  successive 
owners  of  the  land,  which  is  material  in  determining  whether 
there  has  been  dedication,  I  will  refer  briefly  to  the  authorities 
as  to  the  onus  the  party  undertakes  on  whom  is  cast  the  burden 
of  proving  that  a  highway  has  been  dedicated  to  the  public. 

The  case  of  Mann  v.  Brodie  (1)  was  an  appeal  from  Scotland, 
and  Lord  Blackburn,  in  moving  the  judgment  of  the  House  of 
Lords  said : — "  The  case  is  to  be  governed  by  the  law  of  Scot- 
land. Any  reference  to  English  law  is  apt  to  mislead,  unless  the 
difference  of  the  law  of  the  two  countries  is  borne  in  mind.  In 
both  countries  a  right  of  public  way  may  be  acquired  by  prescrip- 
tion. In  England  the  common  law  period  of  prescription  was 
time  immemorial,  and  any  claim  by  prescription  was  defeated  by 

(1)  10  App.  Cas.,  378,  at  p.  385. 
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H.  C.  OF  A.  proof  that  the  right  claimed  had  originated  within  the  time  of 
legal  memory,  that  is,  since  A.D.  1189.  This  was,  no  doubt,  an 
Presidbnt  unreasonably  long  period.  And  sometimes,  by  legal  fictions  of 
*Shir"(^"  presumed  grants,  and  in  part,  by  legislation,  the  period  required 
Nabraoan  for  prescription  as  to  private  rights  has,  in  many  cases,  been 
Leviston.    practically  cut  down  to  a  much  shorter  definite  period  (see  Angus 

GriffitiToj.  ^*  ^^l^^'^  (I))-  But  this  has  never  been  done  in  the  case  of  a 
public  right  of  way.  And  it  has  not  been  required,  though  in  the 
way  in  which  the  evil  of  the  period  of  prescription  being  too  long 
has  been  avoided,  an  opposite  evil  of  establishing  public  rights  of 
way  on  a  very  short  usurpation  has  sometimes  been  incurred. 

"In  Poole  V.  Huskinson  (2),  Parke  B.  said: — 'In  order  to 
constitute  a  valid  dedication  to  the  public  of  a  highway  by  the 
owner  of  the  soil,  it  is  clearly  settled  that  there  must  be  an  inten- 
tion to  dedicate — there  must  be  an  animus  dedicandi,  of  which 
the  user  by  the  public  is  evidence,  and  no  more ;  and  a  single  act 
of  interruption  by  the  owner  is  of  much  more  weight  upon  a 
question  of  intention,  than  many  acts  of  enjoyment.' 

"  But  it  has  also  been  held  that  where  there  has  been  evidence 
of  a  user  by  the  public  so  long  and  in  such  a  manner  that  the 
owner  of  the  fee,  whoever  he  was,  must  have  been  aware  that  the 
public  were  acting  under  the  belief  that  the  way  had  been 
dedicated,  and  has  taken  no  steps  to  disabuse  them  of  that  belief, 
it  is  not  conclusive  evidence,  but  evidence  on  which  those  »who 
have  to  find  the  fact  may  find  that  there  was  a  dedication  by  the 
owner  whoever  he  was." 

I  refer  next  to  the  speeches  of  the  law  Lords  in  Macpherson 
V.  Scottish  Rights  of  Way  and  Recreation  Society  Ltd  (3). 
Lord  Halsbury  L.C.,  said : — "  My  Lords,  the  question  in  the  mind 
of  an  English  lawyer  is  not  only  whether  he  can,  on  proper 
judicial  evidence,  determine  that  there  has  been  an  exercise  of 
such  a  right  of  way  as  is  here  in  question,  but  whether  he  can 
reasonably  infer  from  that  that  the  owner  had  a  real  intention  of 
dedicating  that  way  to  the  use  of  the  public."  Bearing  in  miind 
the  passage  which  I  have  quoted  from  the  judgment  of  Lord 
Blackburn  in  Mann  v.  Brodie  (4)  pointing  out  the  dififerences 

(1)6  App.  Cas.,  740,  at  p.  750.  (3)  13  App.  Cas.,  744,  at  p.  746. 

(2)  11  M.  &  W.,  827,  at  p.  830.  (4)  10  App.  Cas.,  378,  at  p.  385. 
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between  the  law  of  England  and  that  of  Scotland,  and  also  that  H.  C.  of  a. 
they  both  depend  in  a  certain  sense  on  prescription,  I  will  read  some 
passages  from  the  speech  of  Lord  Selborne  ia  Macpherson'a  Case,  President 
He  says  (1) : — "  Now,  when  you  have  the  fact  of  user  of  a  road  of  ^g^'n^p™^ 
this  description  in  the  manner  and  to  the  extent  which  would  be  the  Narracan 
natural  consequence  of  its  being  a  matter  of  public  right,  and  that  Leviston. 
fact  proved  by  a  sufficient  amount  of  evidence,  how  is  that  to  be 
met  ?  According  to  the  well  known  text  of  the  civil  law  a  claim  of 
right  of  this  kind  will  be  repelled  if  it  is  shown  to  have  been 
enjoyed  vi  (which  is  out  of  the  question  here,  for  certainly  there 
has  been  no  force),  or  clam  (which  I  think  is  equally  out  of  the 
question,  for  whatever  use  there  was  was  so  public  that  it  must 
have  been  known),  or  precario ;  and  that  is  the  real  question 
here."  Then  after  referring  to  the  evidence  in  the  case  he  con- 
tinued : — "  My  Lords,  I  then  ask  the  question,  whether  there  has 
been  any  leave  or  licence  or  tolerance  or  sufferance,  regarded  as  a 
question  of  fact.  Is  there  any  evidence  whatever  given  in  support 
of  the  affirmative  of  that  opinion  ?  Absolutely  none."  Lord 
Watson  said  (2) : — "  My  Lords,  having  regard  to  the  character  of 
the  track  in  dispute,  and  to  the  thin  population  of  the  district  in 
whicli  it  is  situated,  I  think  the  amount  of  actual  user,  for  upwards 
of  forty  years  past,  has  been  just  such  as  might  have  been 
expected  if  it  had  been  admittedly  a  public  way.  That  being  so, 
the  case  is  narrowed  to  the  issue — was  such  use  had  in  the 
exercise  and  assertion  of  a  public  right,  or  must  it  be  ascribed  to 
the  tolerance  of  successive  proprietors  ?" 

Those  doctrines  I  conceive  to  be  equally  applicable  to  the  law 
of  England,  which  is  also  the  law  of  Victoria,  as  to  dedication. 
Now,  there  is  no  doubt  that  though  continuous  user  of  land 
without  interruption  may  be  sufficient  evidence  of  dedication, 
as  Parke  B.  said,  it  is  only  evidence.  It  may  be  so  strong 
that  a  finding  against  it  cannot  be  supported.  But  there  is 
another  element  to  be  taken  into  consideration  which  is  well 
illustrated  in  the  case  of  Barraclough  v.  Johnson  (3).  It  w€U3 
alleged  in  that  case  that  a  road  had  been  used  for  nineteen  years, 
but  it  appeared  that  it  had  been  laid  out  by  the  owner  of  the 


(I)  13  App.  Cas.,  744  at  p.  749.  (2)  13  App.  Caa.,  744,  at  p.  751. 

(3)  8  A.  &  K.,  99. 
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H.  U.  OF  A.  ]and  under  an  agreement  with  a  company  and  with  the  inhabitants 
of  a  hamlet  that  the  road  should  be  left  open  if  the  inhabitants 
Presidknt  would  make  and  maintain  it,  and  if  the  company  would  pay  the 
SuiRz^o^  owner  five  shillings  a  year  and  would  find  the  materials  for 
maintaining  the  road.  Eighteen  years  afterwards  there  were 
disputes,  and  the  road  was  obstructed  by  the  owner  of  the  land. 
The  question  to  be  considered  there  was  whether,  under  those 
circumstances,  dedication  ought  to  be  presumed.  Lord  Denman 
C  J.  said  (1): — "As  to  the  other  point,  the  agreement  between  the 
land-owner  and  the  township,  if  it  could  be  considered  a  conditional 
dedication,  was  as  public  as  it  can  be  expected  that  such  a 
dedication  should  be:  and  it  was  for  the  convenience  of  both 
parties.  Then,  can  there  be  a  conditional  dedication  of  the  kind 
here  supposed  ?  Perhaps  not.  A  dedication  must  be  made  with 
intention  to  dedicate.  The  mere  acting  so  as  to  lead  persons  into 
the  supposition  that  the  way  is  dedicated  does  not  amount  to  a 
dedication,  if  there  be  an  agreement  which  explains  the  transaction: 
and,  referring  to  the  agreement  here,  it  is  plain  that  there  was 
only  a  licence  to  use.  There  was  a  permissive  enjoyment  from 
1814;  but  it  was  put  an  end  to  in  1832.  If  such  an  enjoyment 
may  be  permitted  by  means  of  the  way  being  left  open  to  every- 
one, the  leaving  it  so  is  not  in  itself  evidence  of  a  dedication.  In 
Wood  V.  Veal  (2),  the  public  had  used  a  way  over  the  locus  hi  quo 
as  long  as  could  be  remembered  ;  but  the  land  had  been  under  a 
ninety-nine  years'  leavse  during  the  whole  time,  and  Abbott  C.J., 
left  it  as  a  question  for  the  jury  whether  there  had  been  a 
dedication  to  the  public  before  the  term  commenced,  saying  that, 
if  not,  there  could  be  no  dedication  except  by  the  owner  of  the 
fee,  land  the  lease  explained  the  user  as  not  being  referable  to  a 
dedication  by  him."  Littledale  J.  said  (3): — "The  supposed 
dedication  was,  I  think,  a  mere  permission.  When  the  circum- 
stances under  which  it  arose  are  stated,  the  idea  of  a  dedication  is 
rebutted.  It  is  said  that  an  intention  to  dedicate  must  be 
inferred  from  the  acts  of  a  proprietor ;  and  it  is  true  that  the 
question  is  not  decided  by  what  he  says.  A  man  may  saj'  that 
he  does  not  mean  to  dedicate  a  way  to  the  public,  and  yet,  if  he 


(1)  8  A.  &  E.,  99,  at  p.  10:^.  (2)  5  B.  &  Aid.,  454. 

(3)  8  A.  k  E.,  99,  at  p.  104. 
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had  allowed  them  tx)  pass  every  day  for  a  length  of  time,  his  H-  ^-  o'  ^' 
declaration  alone  would  not  be  regarded,  but  it  would  be  for  a 
jury  to  say  whether  he  had  intended  to  dedicate  it  or  not."  president 
Patteson  J.  said  (1) : — "  I  think  that  the  intention  to  dedicate 
or  not  must  be  left  to  the  jury.  The  very  term  dedication  shows 
that  the  intent  is  material.  There  cannot  be  such  a  thing  as 
turning  land  into  a  road  without  intention  on  the  owner's  part." 
Coleridge  J.  said  (2) :— "  A  party  is  presumed  cognizant  of  the 
consequences  following  his  own  acts ;  and,  if  he  permits  user  of 
a  way  over  his  land,  a  jury  may  presume  that  he  intended  to 
dedicate  such  way  to  the  public.  But  you  cannot  exclude  evi- 
dence of  the  circumstances  under  which  the  user  commenced. 
And  it  appears  here  that  an  agreement  took  place  between  the 
land-owner,  the  sui*veyoi*s  of  the  hamlet,  and  the  proprietors  of 
the  iron- works,  that  these  last  were  to  pay  5s.  a  year  and  to  find 
cinders,  which  the  inhabitants  of  the  hamlet  were  to  lead  and 
spread:  these  are  circumstances  which,  if  not  to  be  excluded, 
throw  a  strong  light  upon  the  commencement  of  the  user,  and 
show  that  no  dedication  was  intended,  provisional  or  absolute. 
And  again,  after  nineteen  years,  we  find  an  alleged  breach  of  con- 
tract by  the  parties  using  the  way,  and  a  consequent  interruption 
of  the  user.  Suppose  that,  after  nineteen  days,  the  Thorncliflfe 
Company  had  refused  to  fulfil  their  engagement ;  could  not  the 
land-owner  have  resumed  the  right  of  way  ?  And,  if  so,  why 
might  not  he  after  nineteen  years  ? "  I  have  read  the  final  passage 
because  it  is  material  to  this  case  from  another  point  of  view. 

The  doctrine,  therefore,  that  dedication  may  be  presumed  from 
continuous  user  must  be  qualified  by  adding  the  words  "  if  unex- 
plained," and  it  is  always  permissible,  as  pointed  out  by  Patteaon  J., 
to  inquire  under  what  circumstances  the  piece  of  land  came  to  be 
used  as  a  road.  Was  it  under  such  circumstances  as  showed  an  in- 
tention to  dedicate  ?  Or  was  it  under  such  circumstances  as  to  neora- 
ti  ve  such  an  intention  1  Or  was  it  under  such  circumstances  as  not 
to  point  in  one  direction  rather  than  the  other  ?  A  passage  cited 
in  argument  from  the  judgment  of  Bmven  L.J.,  in  Blount  v.  Layard 
(3),  is,  I  think,  fairly  applicable  to  Australia.     If,  every  time  a 


(1)  8  A.  &E.,  99,  p.  105. 


(2)  8  A.  &  E.,  99,  at  p.  106. 
(3)  (1891)  2  Ch.  684n. 
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landowner  allows  anyone  to  ride  over  his  land,  that  act  is  to  be 
regarded  as  evidence  of  a  user  that  will  establish  dedication  of  a 
road  to  the  public,  I  think  the  inconvenience  the  public  would 
suffer  would  be  much  greater  than  any  benefit  they  would  receive. 
Bowen  L,J.  said  (1) : — "  Nothing  worse  can  happen  in  a   free 
country  than  to  force  people  to  be  churlish  about  their  rights  for 
fear  that  their  indulgence  may  be  abused,  and  to  drive  them  to 
prevent  the  enjoyment  of  things  which,  although  they  are  matters 
of  private  property,  naturally  give  pleasure  to  many  others  besides 
the  owners,  under  the  fear  that  their  good  nature  may  be  mis- 
understood.    I  can  conceive  nothing  more  imfortunate  than  that 
the  owners  of  the  right  of  fishing  on  large  streams  should  be 
driven  to  prevent  the  successors  and  followers  of  Isaac  Walton 
from  dropping  their  lines  for  trout,  for  fear  that  their  doing  so 
should  crystallize  into  a  right.      It  would  be  a  most  unfortimate 
thing  for  the  public  if  that  should  ever  happen,  and  I  think  that, 
however  continuous,  however  lengthy,  the  indulgence  may  have 
been,  a  jury  ought  to  be  warned  against  extracting  out  of  it  an 
inference   unfavourable    to    the   person    who   has   £p:anted   the 
indulgence." 

Bearing  in  mind  these  principles,  upon  which  this  case  is  to  be 
determined,  I  will  refer  to  the  facts  which  were  established 
in  evidence.  The  land  was  first  acquired  under  the  Larid  Act  1869 
by  conditional  purchase,  under  which  system  the  selector  obtained 
first  a  licence  for  three  or  six  years,  during  the  currency  of  which 
he  had  to  perform  certain  conditions.  At  the  end  of  that  period, 
and  having  performed  the  conditions,  the  selector  obtained  a  lease 
for  the  remainder  of  a  period  of  20  years,  and  at  any  time  during 
the  currency  of  the  lease  the  selector  might,  by  paying  up  the 
balance  of  the  rent,  obtain  the  freehold.  That  was  the  mode  in 
which  the  title  was  obtained  in  this  case.  The  licence  began  in 
1877,  and  continued  until  1884,  when  a  lease  was  issued,  which  in 
1889  was  converted  into  a  freehold.  The  defendant  Shire  came 
into  existence  in  1878.  The  country  where  the  plaintiff's  land 
was  situated  was  then  rough  and  imf requented.  There  was,  as 
was  usual,  a  surveyed  road,  marked  oflT  on  the  CSrovemment  plans 
and  maps,  passing  along  the  northern  and  eastern  boundaries 

(1)  (1891)  2  Ch.,  681n,  at  p.  691n. 
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of  the  land,  but  wliich  it  is  said  was  impracticable,  and  it  was   P-  C.  of  a. 
therefore  desired   to  make  a  short  cut  through   the  plaintiff  a 
land  from  north  to  south.     One  of  the  conditions  of  the  licence   Pbksidhnt 
-was  that   during  its  currency   the   Government   might  resume    ^hirb^ot^ 
any  portion  of  the  land  for  a  public  road  upon  returning  to  the    Narracan 
licensee  a  proportionate  part  of  the  rent  paid,  and  it  was  stipulated    Lkviston. 
by    the   licence    that  there   should   be   a  similar   condition  in     Qrifflthcj 
the   lease   when  it  was  issued.      As  a  matter  of  fact  no  such 
.  condition  was  inserted  in  the  lease.     Another  condition  of  the 
licence  wsus  that  the  land  should  be  fenced,  and   in   1879   the 
jSlaintiff's   land   was  fenced,   at  any  rate   along  the   northern 
boundary.     In  that  year  one  Farley  blazed   a  track   over  the 
plaintiflTs  land   and   on   to   Mirboo,  and  that  track  afterwards 
became  the  road   now  in  question.     Farley's   work   was   paid 
for  by  subscriptions  received  from  the  neighbours.     In  August 
1879,  the  ratepayers  presented  a  petition  to  the  Shire  Council 
asking  that  the   road  blazed  by  Farley  might   be  cleared  and 
proclaimed  a  main  road.     In  the  same  month  the  Shire  Council 
wrote  asking  the  Lands  Department  to   have  the  roads  in  the 
Shire  surveyed,  and  on  13th  September  1879,  the  Department 
wrote  that  one  Lardner  had  been  instructed  to  survey  the  roads 
in  the  Shire.     As  a  matter  of  fact  Lardner  surveyed  this  particular 
road  following  more  or  less  closely  the  track  blazed  by  Farley. 
Li  the  same  month  tenders  were  called  by  the  Council  for  clearing 
part  of  the  track  to  Mirboo,  including  the  portion  through  the 
plaintiffs   land,  and  portion  of  it,  including  that  through  the 
plaintiff's  land,  was  cleared  at  the  Council's  expense.    During  this 
time  Turner,  the  licensee,  was  residing  on  the  land,  as  was  required 
by  the  licence,  and  he  offered  no  objection  to  this  work  being 
done.     It  is  said  that  that  is  evidence  of  dedication  of  this  high- 
way  by   Turner  to  the  public.     We  must  bear  in   mind  that 
dedication  means  that  the  owner  of  the  land  intends  to  divest 
himself  of  any  beneficial  ownership  of  the  soil,  and  to  give  the 
land  to  the  public  for  the  purposes  of  a  highway.     It  may  be  that 
as  to  Elngland  that  statement  is  a  little  too  wide,  for  there  the  owner 
retains  the  right  of  grazing  on  the  land,  but  in  Victoria  under  the 
Local  GovemTnent  Act  1874  then  in  force,  if  land  was  dedicated 
to  the  public  as  a  highway,  the  owner  ceased  to  have  even  the 
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H.  C.  OF  A.  right  of  grazing  on  the  land  dedicated.  Ought  we  then  to  infer 
^_*        that  Turner  intended  to  dedicate  this  road  to  the  public  ?     It  was 

President  contended  that  the  nature  of  his  title  was  such  that  he  could  not 
dedicate  even  if  he  desired  to  do  so,  because  during  the  continu- 
ance of  his  licence  he  was  incapable  of  making  any  aliena- 
tion of  any  portion  of  land.  I  will  assume  for  the  present 
purpose  that,  if  a  licensee  of  land  under  the  Land  Act  1869 
deliberately  and  by  unequivocal  acts  indicated  his  intention 
to  make  a  present  of  part  of  his  land  to  the  public  for  a  road, 
and  remained  there  and  allowed  that  road  to  be  used  until  the 
expiration  of  his  licence,  during  the  continuance  of  his  lease,  and 
after  he  obtained  the  freehold,  there  would  be  a  complete  dedica- 
tion of  the  road  either  by  reason  of  the  original  laying  out  of  the 
road,  or,  as  argued  by  the  Attorney-General,  on  the  ground  of 
estoppel.  But  it  is  not  necessary  to  have  recourse  to  the  principle 
of  estoppel,  because  in  such  a  case  very  little  user  of  the  road  by 
the  public  would  be  evidence  of  dedication,  the  intention  to  make 
a  present  of  the  road  to  the  public  being  regarded  as  a  continuing 
dedication  which  would  become  operative  as  soon  as  the  licensee 
obtained  the  freehold.  I  will  assume  also  that  Turner  did  aJlow 
the  public  to  use  the  road,  and  that  the  same  result  would  follow, 
no  matter  through  how  many  hands  the  title  to  the  land  passed 
before  the  freehold  was  acquired.  What  then  ought  we  to  infer 
as  to  the  state  of  Turner's  mind  at  the  time,  he  was  licensee  ?  He 
would  assume  that  his  allowing  the  public  to  use  the  road  was  a 
matter  entirely  unimportant.  The  Government  could  take  the 
land  back  from  him  on  paying  him  the  few  shillings  he  had  paid 
in  respect  of  it  by  way  of  rent,  and  the  local  authority  could  take 
it  from  him,  either  with  or  without  the  assistance  of  the  Govern- 
ment, in  which  case  also  Turner  would  be  compensated.  Under 
those  circumstances  it  appears  to  me  that  the  only  proper  inference 
is  that  Turner  believed  that  the  proper  authorities  intended  to  take 
the  land  for  the  road  in  the  manner  provided  by  Statute,and  that  he 
acquiesced  in  that  being  done,  and  made  no  objection  to  the  public 
using  the  road  in  the  meanwhile,  knowing  that  in  due  time  he 
would  receive  proper  compensation  for  the  land  so  taken ;  in  other 
words,  that  there  was  a  tacit  agreement  between  Turner  and  the 
local  authority  that,  pending  the  necessary  steps  being  taken  for 
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the  public  to  use  the  road.     In  that  respect  I  think  the  case  falls  ' 

exactly  within  Barraclawgh  v.  Johnson  (1).  I  should  add  that  president 
this  road  was  not  a  mere  track  through  the  block  of  land,  but  was  *  hir"of*^ 
a  definite  strip  of  land,  one  chain  wide  from  one  end  to  the  other  Narracah 
of  that  block,  the  angles  of  the  turns  in  it  being  marked  by  posts  Leviston. 
in  the  ordinary  way,  so  that  its  boundaries  were  visible  to  persons  Griffith  o. j. 
passing  along  it. 

That  being  the  history  of  the  inception  of  the  road,  how  long 
might  the  owner  continue  to  allow  the  public  to  use  it  without 
losing  his  rights  ?  What  necessary  consequences  would  follow 
from  his  continuing  to  allow  the  public  to  use  it  ?  The  natural 
thing  that  would  happen  would  be  that  the  local  authority  would 
treat  the  road  as  any  other  road  in  the  Shire,  and  would  go  on 
spending  money  upon  it,  and  the  public  would  go  on  using  it. 
The  road  was  public  enough.  A  sign-post  stood  at  the  turn-off  from 
the  road  along  the  northern  boundary  of  the  block,  and  oq  it  was 
written  "  Mirboo  Road,"  but  that  boundary  was  kept  fenced.  In 
1884,  the  licence  was  superseded  by  a  lease,  which  was  issued  to 
Turner  on  2nd  June.  In  July,  the  local  authority  requested  the 
Government  to  declare  certain  roads  in  the  Shire  public  highways, 
including,  no  doubt,  the  road  now  under  consideration.  On  23rd 
August  the  Government  informed  the  Shire  Council  that  they 
considered  the  proclaiming  of  the  roads  should  be  delayed  until 
all  were  surveyed.  That  was  the  state  of  things  in  1884  There 
was  still  the  tacit  agreement  that  Turner  would  allow  the  public  to 
use  the  road  pending  the  completion  of  the  arrangements  for  the 
dedication  of  the  road  by  the  local  authority.  The  land  owner 
did  not  interfere  with  the  user,  but  the  dedication  contemplated 
at  that  time  was  by  the  Shire  and  not  by  the  land  owner. 

It  is  contended  that  the  user  by  the  public  is  quite  inconsistent 
with  any  such  notion — apart  from  the  authority  of  Bat^^aclough 
V.  Johnson  (1).  The  analogy  of  the  occupation  of  land  without 
any  title,  but  accompanied  by  payment  of  rent,  from  which  a 
tenancy  may  be  inferred,  is  very  close.  I  will  refer  to  some 
observations  made  in  In  re  Nat^thuinberland  Avenue  Hotel  Co.  (2). 

(1)  8  A.  &  E.,  99.  (2)  33  Ch.  D.,  16. 
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H.  C.  or  A.  That  was  a  case  in  wliich  a  company,  under  the  en*oneous  belief 
that  an  agreement  entered  into  before  it  came  into  existence  was 

pRKsiDKNT  binding  upon  it,  took  possession  of  certain  land,  expended  uioney 
in  building,  and  acted  upon  the  agreement.  It  was  sought  to 
establish  that  the  company  was  bound  b^^  the  agreement,  but 
it  was  held  that  the  agreement  was  incapable  of  contirmation 
by  the  company,  and  that  the  acts  of  the  company  were  not 
evidence  of  a  fresh  agreement.  Cotton  L.J.  said  (1): — "The 
case  is  entirely  different  from  those  cases  which  have  been 
referred  to  where  the  Court,  finding  a  pereon  in  possession  of  land 
of  a  corporation,  and  paying  rent,  has  held  that  there  was  a 
contract  of  tenancy.  There  was  no  mode  of  explaining  why  the 
occupier  was  there,  except  a  tenancy,  unless  he  was  to  be  treated 
as  a  trespasser.  The  receipt  of  rent  by  the  corporation  negatived 
his  being  a  trespasser,  and  it  was  therefore  held  that  there  was  a 
tenancy.  Here  we  can  account,  and  in  my  opinion  we  ought  to 
account,  for  the  possession  by  the  company,  and  for  what  it  has 
done,  by  reference  to  the  agreement  of  the  24th  of  July,  which  the 
directors  erroneously  and  wrongly  assumed  to  be  binding  upon 
them.  We  are  not  therefore  authorized  to  infer  a  contract  as  it 
was  inferred  in  those  cases  where  there  was  no  other  explanation 
of  the  conduct  of  the  parties." 

In  some  of  the  highway  cases  it  has  been  said  that  one  reason 
for  presuming  dedication  is  that,  if  there  had  not  been  dedication, 
the  public  passing  over  the  land  would  be  trespassers.  That 
argument  htus  no  application  in  this  case,  because  all  the  acts 
done  in  this  case  are  referable  to  an  intended  dedication  either  bv 
the  Crown  or  by  the  local  authority.  I  am  therefore  of  opinion 
that  up  to  the  time  of  the  issue  of  the  lease  there  was  no  dedica- 
tion by  Turner. 

In  1886  Turner  mortgaged  his  lease.  I  may  say  at  once  that, 
in  my  opinion,  a  mortgagor  cannot  without  the  consent  of  his 
mortgagee  dedicate  a  road  over  the  mortgaged  propert3\  There 
is  no  more  reason  why  he  should  be  able  to  do  so  than  there  is 
reason  why  a  lessee  should  be  able  to  dedicate  without  the 
consent  of  his  lessor.  From  that  time  onward  until  1901  the 
land  continued  to  be  under  mortgage,  with  the  exception  of  a 

(1)  33  Ch.  D.,  16,  at  p.  20. 
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short  period  in  1889  when  Turner  ceased  to  be  the  lessee  on  tlie   H.  C.  of  A. 
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transfer  of  the  land  by  the  mortgagees  to  one  Dibdin.  In  that 
same  year  the  Crown  grant  was  issued  to  Dibdin,  who,  nine  days  President 
afterwards,  executed  two  mortgages  of  the  land.  So  long  as 
Turner  was  on  the  land  he  was  a  party  to  the  agreement  with 
the  Shire,  and  I  think  there  was  no  dedication  of  the  land  by 
him.  I  think  that  under  the  circumstances  there  is  no  more 
evidence  of  dedication  by  Dibdin,  while  lessee,  than  by  Turner. 
From  the  time  Dibdin  acquired  the  fee  it  was  always  under 
mortgage  until  1901.  I  will  assume  that  the  succeeding  owners 
of  the  land  were  bound  to  take  notice  of  its  actual  condition. 
That  being  so,  of  what  had  they  notice  ?  They  had  notice  that 
there  was  a  track  through  the  land  which  was  used  by  the 
public,  and  that  the  track  was  marked  on  the  maps  of  the 
locality  which  were  prepared  sooner  or  later.  They  would  also 
have  notice  that  the  track  was  such  as  to  indicate  that  some 
person  in  authority  had  laid  it  out.  I  will  also  assume  that  the 
mortgagees  are  equally  bound,  and  are  to  be  taken  to  have 
known  all  that  was  going  on.  On  these  assumptions  the  proper 
inference  to  be  drawn  is,  in  my  opinion,  that  the  mortgagees 
thought  that  the  road  had  been  proclaimed,  or  that  it  had  been 
surveyed  by  the  proper  authorities  with  the  intention  that  it 
should  be  proclaimed,  and  that  in  either  case  they  could  not 
successfully  resist  the  resumption  of  the  land.  There  was 
nothing  then  to  call  for  the  exercise  of  their  volition  as  to  dedica- 
tion. The  Attorney-General  put  it  to  us  that  the  mortgagees 
must  be  taken  either  to  have  known  or  not  to  have  known  the 
exact  facts.  I  agree.  Suppose  they  did  know  the  exact  facts,  then 
they  knew  that  this  piece  of  land  was  being  used  by  the  public 
under  something  in  the  nature  of  an  executory  agreement  by 
which  the  local  authority  undertook  by  proper  legal  means  to 
acquire  the  land  and  dedicate  it  to  the  public.  That  agreement 
being  executory  would  continue,  without  the  imputation  to  the 
land  owner  of  an  intention  to  dedicate,  until  it  came  to  an  end 
by  the  proclamation  of  the  road,  or  by  repudiation,  but  as  soon 
as  the  local  authority  repudiated  the  agreement,  the  whole 
transaction  came  to  an  end,  and  one  must  look  for  a  fresh 
dedication  subsequently.     If,  on  the  other  hand,  the  mortgagees 
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H.  C.  OF  A.  did  not  know  the  exact  facts,  if  they  knew  no  more  than   they 
*^^"        could  see  by  going  upon  the  land,  bearing  in  mind  the  period  of 
President    ten  years  which  had  elapsed  since  the  road  was  surveyed,  that 
*Shire™/^    ^^^  ^^^^  ^^  practically  waste  land,  and  that  the  fences  had  been 
Narracan    destroyed  in  one  of  the  fires  which  swept  over  the  country,  they 
Lkviston.    would  find  indications  that  a  road  had  been  cleared  and  marked 
oriffltiTc.  J     ^^^  ^y  ^^^  statutory  authority  and  was  used  by  the  public.    The 
inference  they  would  draw  would  be,  either  that  the  road   had 
been  proclaimed,  or  that  proceedings  for  having  the  road  pro- 
claimed were  in  progress.     The  case  is  like  that  where  a  man 
builds  a  house  upon  the  land  of  another  by  the  mutual  mistake 
of  himself  and  that  other.     In  such  a  case  the  owner  of  the  land 
would  not  be  estopped  from  asserting  his  title  to  the  land.     So, 
whichever  way  you  take  it,  whether  the  mortgagees  knew  or  did 
not  know  all  that  had  taken  place,  the  notion  of  dedication  is 
absolutely  excluded  by  the  facts  of  this  case.     I  am  of  opinion 
therefore,  for  these  reasons,  that,  so  far  from  there  being  conclusive 
evidence  of  dedication  by  the  successive  owners  or  mortgagees  of 
this  land,  the  facts  almost  conclusively  negative  any  such   pre- 
sumption. 

In  the  view  I  take  of  the  case  it  is  not  necessary  to  deal  -with 
the  view  put  forward  that  possibly  a  qualified  dedication  might 
be  inferred,  since  we  know  the  actual  facts,  viz.,  a  tacit  agreement 
to  allow  that  particular  piece  of  land  to  be  taken  by  the  local 
autJKority  and  used  by  the  public  as  a  road  until  the  road  was 
proclaimed.  But  I  think  that  you  can  hardly  imagine  a  road 
being  dedicated  under  the  laws  of  this  State  subject  to  the  owner 
being  allowed  to  keep  a  gate  at  the  end  of  it. 

The  only  other  question  in  the  case  is  one  of  damages.  The 
learned  Judge  who  heard  the  case  thought  that,  under  the 
circumstances,  the  damages  claimed,  £300,  were  the  natural  and 
reasonable  consequences  of  the  acts  of  the  Shire.  The  land  was 
used  as  a  paddock  in  which  cattle  were  kept.  The  local  authority 
called  upon  the  plaintiff  to  remove  the  fence  across  the  road  and 
threatened  that  unless  he  did  they  would  enforce  the  statutory 
penalties  against  him.  The  plaintiff  did  not  remove  the  fence 
and  the  Shire  Council  then  proceeded  to  take  down  the  whole  one 
chain  length  of  fence  and  to  remove  the  poets.     It  is  suggested 
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another   fence  in   order  to  keep  in  his  cattle.      But,  after  the        '^ 

intimation  he  had  received  from  the  Council,  he  might  reasonably  Prrsident 

have  believed  that  they  would  pull  it  down  again.     The  learned  ^hik"of* 

Judge,  after  considering  all  the  facts,  believed  the  evidence  for  Nabracan 

the  plaintiif  that  he  had  really  suffered  the  damages  which  were  LKvisroif. 
ai^arded.     For  my  part  I  see  no  reason   for  questioning  his 
decision.    I  think  these  damages  might  reasonably  have  followed 
upon  the  unlawful  acts  of  the  defendants.     I  am  therefore  of 
opinion  that  the  appeal  should  be  dismissed. 

Barton  J.  The  learned  Chief  Justice  has  gone  fully  into  the 
facts,  and  therefore  it  is  not  necessary  for  me  to  state  them 
w^ith  particularity.  I  have  very  carefully  considered  the  judg- 
ment of  dBeckett  J.,  and  I  am  of  opinion  that  it  leaves  nothing 
to  be  complained  of  either  as  to  the  law  or  as  to  the  facts.  In 
the  case  of  Lawson  v.  Weston  (1),  Sir  Alfred  Stephen  C.J.  of 
N.S.W.,  stated  the  law  to  the  jury  as  follows: — "  1st.  To  constitute 
the  dedication  of  a  roadway  to  the  public,  there  must  have  existed, 
in  the  mind  of  the  owner  of  the  soil,  an  intention  to  dedicate  it. 
Mere  sufferance  of  an  user,  therefore,  by  negligence,  or  as  a  matter 
of  temporary  favour,  will  not  amount  to  dedication.  2nd.  But, 
frequent  and  long  continued  user  of  the  roadway,  by  the  public, 
is  oixlinarily  evidence  of  a  dedication ;  for  negligence  on  the  part 
of  the  owner,  or  ignorance  of  his  rights,  or  indifferei)ce  to  them, 
^11  not  be  presumed.  This  evidence  will  be  more  or  less  conclu- 
sive, according  to  circumstances ;  but  particularly,  according  to 
the  length  of  the  time,  and  the  number  of  instances  of  user. 
3rd.  Nevertheless,  however  long  that  time  or  numerous  those 
instances,  any  open  or  distinct  circumstances,  done  or  caused  by 
the  owner,  indicating  and  notifying  an  intention  not  to  dedicate, 
will  be  strong  evidence  against  the  dedication.  But  it  is  essential 
to  observe,  that  if,  at  any  time,  by  any  owner,  a  dedication  (that 
is,  a  designed  and  intentional  dedication)  took  place,  that  dedica- 
tion could  not  afterwards  be  recalled,  either  by  him  or  any  sub- 
sequent owner.  4th.  The  act  or  circumstances  must  be,  in  fact, 
for  the  purpose  of  exercising  the  right  of  dissent,  and  notifying 

(1)  1  Legge,  666,  at  p.  668. 
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H.  a  01  A.   that  right  to  the  public.     The  putting  up  of  a  fence  across  the 
^_*        road,  so  as  to  prevent  access  to  it,  would  be  one  of  the  strongest 

PRKJiiDBNT   instances  of  such  an  act ;  and,  if  there  were  a  gateway  left  in  it, 
but  the  gate  was  generally  or  often  kept  locked,  the  inference 
from  the  act  would  remain  the  same.      The  erection  of  such  a 
fence,  however,  with  a  slip  rail  in  it  at  the  point  of  intersection 
with  the  road,  or  a  gate  secured  by  a  hasp  only,  may  have  been 
for  no  purpose  of  dissent  and  obstruction.     It  may  have  been, 
possibly,  for  the  very  purpose  of  saving  the  right  of  the  public, 
while  at  the  same  time  protecting  the  owner,  by  preventing  cattle 
from  trespassing  over  the  land  on  either  side.     In  the  absence  of 
any   such  act  or  circumstance   for   the   purpose   of   expressing 
and  notifying  dissent,  the  user  by  the  public  is  evidence  that 
the  owner    intended  a  dedication.     5th.  As  the  purpose  must 
be  to  notify  dissent  or  non-dedication,  the  means  used  should  be 
such  as  to  answer  that  purpose,  in  order  that  the  public,  being 
aware  of  the  denial  of  their  right  to  use  the  road,  may  assert  that 
right  by  forcibly  removing  the  obstruction,  or  otherwise  opposing 
the  act  done  in  disparagement  of  the  right.     If,  therefore,  from 
the  nature  of  the  interruption   (and  from  the   fact  of  similar 
instances  of  obstruction  being  common,  in  known  and  recognized 
public  roads),  the  public  would  have  been  likely  to  misunderstand 
its  purpose  and  object,  the  fact  of  the  obstruction  itself  will  be  of 
much  less  value  obviously  than  an  interruption,  decided  and  un- 
equivocal in  its  character."     That  statement  of  the  law  seems  to  be 
in  accordance  with  the  authorities  as  we  have  had  them  cited  to  us, 
and  as  they  are  compared  and  dissected  in  the  notes  to  DovaMon 
V.  Payne  (1),  and  with  the  statement  quoted  by  the  Chief  Justice 
from  the  judgment   of   Parke   B,    in   PooLe  v.   Huskinson  (2), 
viz. : — "  There  must  be  an  animus  dedicandiy  of  which  the  user 
by   the  public  is  evidence,  and  no  more;  and  a  single  act  of 
interruption  by  the  owner  is  of  much  more  weight,  upon  a  ques- 
tion of  intention,  than  many  acts  of  enjoyment." 

Now,  the  defendant  had  to  make  out  that  there  was  a  right  of 
way  over  the  plaintift^s  land.  aBeekett  J.  heard  the  facts  on  both 
sides,  and  we  have  those  facts  before  us,  and  one  may  say  that 
there  was  evidence  both  ways.    The  learned  Judge  below  came  to  a 

(1)  11.  Sm.  L.C.,  11th  ed.,  160.  '    (2)  11  M.  &  W.,  827,  at  p.  830. 
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conclusion  upon  that  evidence,  the  reasonableness  of  which  it  is  not  ^*  ^-  ®'  '^• 
passible  to  doubt.  His  statement  of  the  law  does  not  differ  materi-  ^^^^ 
ally  from  that  which  I  have  read.  Ordinarily  speaking  the  dedica-  Prjlsidknt 
tion  of  a  highway  is  to  be  evidenced  by  open  and  unexplained  SH„yj  Qp 
user  by  the  public  as  of  right,  from  which  user,  with  the  know-  Narkacan 
ledge  of  the  owner,  his  intention  to  dedicate  to  the  public  may  Lkvmton. 
be  inferred  by  a  jury.  I  do  not  think  it  necessary  to  determine 
the  question  whether  the  reversioner  (in  this  case  the  Crown) 
can  be  bound  by  the  acquiescence  of  the  tenant.  In  this  connec- 
tion I  will  merely  mention  some  remarks  of  Le  Blanc  J.  in  Daniel 
V.  North  (1).  That  was  a  case  in  which  lights  had  been  "  put  out," 
as  it  is  called,  and  enjoyed  without  interruption  for  above  twenty 
years,  during  the  occupation  of  the  opposite  premises  by  a  tenant, 
and  it  was  held  that  that  would  not  conclude  the  landlord  of  such 
opposite  premises,  without  evidence  of  his  knowledge  of  the  fact, 
which  would  be  the  foundation  of  presuming  a  grant  against  liim ; 
and  consequently  would  not  conclude  a  succeeding  tenant  who  was 
in  possession  under  such  landlord  from  building  up  against  such 
encroaching  lights.  Le  Blanc  J.  said : — "  It  is  true,  that  presump- 
tions are  sometimes  made  against  the  owners  of  land,  during  the 
passession  and  by  the  acquiescence  of  their  tenants,  as  in  the 
instances  alluded  to,  of  rights  of  way  and  of  common ;  but  that 
happens,  because  the  tenant  suffers  an  immediate  and  palp- 
able injury  to  his  own  possession,  and  therefore  is  presumed 
to  be  upon  the  klert  to  guard  the  riglits  of  his  landlord  as  well  as 
his  own,  and  to  make  common  cause  with  him ;  but  the  same 
cannot  be  said  of  lights  put  out  by  neighbours  of  the  tenant,  in 
which  he  may  probably  take  no  concern,  as  he  may  have  no 
immediate  interest  at  stake."  I  mention  that  passage  because 
the  question  of  the  effect  of  the  tenant's  acquiescence  as  against 
the  reversioner,  where  it  is  established  as  a  fact,  is  one  which  may 
become  very  proper  for  decision,  but  it  is  not  necessarily  involved 
in  this  case,  because  I  am  of  the  opinion,  with  aBeckett  J.,  that 
there  was  not  such  an  acquiescence  by  Turner  as  would  raise  the 
question  which  under  such  circumstances  would  arise.  The 
learned  Chief  Justice  has  referred  with  sufficient  fulness  to  the 
Statute   laws  existing  in   Victoria  and  affecting  this  case.      It 

(!)  11  K«8t.,  372,  atp.375. 
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H.  C.  OF  A.  seems  to  me  the  matter  is  in  this  position :  There  are  a  namber 
of  acts  proved  in  evidence  which  are  susceptible  of  one  or  other 
President  of  two  interpretations.  One  of  them  is  that  there  was  an 
^^j^""jf  intention  on  the  part  of  the  successive  owners  of  tliis  land 
Narraoax    to  dedicate   this  track  as  a  highway.     But  the   same  body  of 

Vm 

Levistok.  evidence  is  open  to  another  interpretation,  viz.,  that  the  holder 
3J[j;^j  of  the  land  might  reasonably  look  forward,  under  the  circum- 
stances of  the  acts  being  performed  by  the  Shire  and  other 
persons,  to  such  a  statutory  dealing  with  the  question  of  a  public 
road  as  would  entitle  him  to  compensation  together  with  a  fence 
on  each  side  of  the  road.  It  was  open  to  dBtsckett  J.,  dealing 
with  these  two  interpretations  of  the  facts,  to  come  to  the  con- 
clusion either  that  there  was  an  animus  dedicandi  according  to 
the  common  law,  or  that  the  right  complexion  to  be  put  upon 
those  acts  was  that  the  user  was  by  the  owner  s  indulgence, 
and  attributable  to  the  intended  statutory  acquisition  of  a  road 
by  the  Shire.  I  am  inclined  to  think  that  the  facts  are  stronger 
in  favour  of  the  latter  interpretation  than  of  the  former.  The 
learned  Judge  thought  so  too,  and,  as  his  decision  is,  at  least 
primd  faxie,  right,  we  should  not  disturb  it.  He  said  in  the 
course  of  his  judgment  (1;: — "The  cases  in  which  the  inten- 
tion has  been  presumed  from  long-continued  user  differ  widely 
from  the  present.  Dedication  is  a  question  for  a  jury,  in  whose 
place  I  stood.  If  I  had  had  a  jury  before  me  at  the  trial,  it 
would  not  have  been  proper  for  me  on  the  evidence  there  given 
to  have  directed  them  to  find  dedication ;  I  should  have  left  it  to 
them  to  say  aye  or  no  upon  the  question.  Standing  in  their  place, 
I  find  that  there  has  been  no  dedication.  In  considering  whether 
there  was  dedication  in  fact  intended  or  to  be  imputed  by  infer- 
ence of  law,  I  have  had  regard  to  the  circumstances  under  which 
the  track  was  first  formed  and  continued  to  be  used,  and  to  the 
powers  possessed  by  the  Shire  under  Local  Government  Acts  and 
by  the  Crown  under  Land  Acts.  The  first  owner  of  the  land  had 
distinct  notice  in  his  licence  of  the  right  of  the  Governor  in 
Council  to  resume  land  for  a  highway,  and  found  persons 
employed  by  the  Shire,  the  road-making  authority,  forming  a 
track  across  his  land.     He  and  those  who  succeeded  him  would 

(1)  (1906)  V.L.R.,  1,  »tp.  7. 
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naturally  have  assumed  that  these  acts  were  done,  as  in  fact  they   H*  C.  of  a. 
were  done,  with  a  view  to  the  creation  of  a  highway  by  the       ^_\, 
exercise  of  statutorj^  authority  which  would  entitle  the  owner  in    president 
varying  circumstances  to  varying  compensation.     Should  he  lose    ^q^^^^^J^ 
these  rights  because  he  did  not  treat  the  servants  of  the  Shire  as    Nakkacan 
trespassers  and  forbid  the  public  to  use  the  road  until  it  was    Lemoton. 
actually  proclaimed  ?     Is  he  to  be  considered  as  giving  because  he      Bwtonj 
did  not  resist  those  who  had  the  power  to  take  ?     A  decision  that 
absence  of  opposition  by  a  landowner,  in  a  case  like  the  present, 
amounts  to  dedication,  would,  in  my  view,  be  not  merely  bad  in 
law,  but  mischievous  in  its  consequences,  by  forcing  landowners 
to  preserve  their  rights  by  obstructing  every  attempt  to  form  or 
use  a  road  until  a  road  had  been  legally  created  by  the  exercise  of 
statutory  authority.     Such  an  attitude  on  the  part  of  landowners 
would  impede  the  progress  of  settlement."     Mutatis  mutandis 
there  is  in  that  passage  a  very  strong  reflex  of  the  remarks  of 
Bowen  L.J.,  in  Blount  v.  Layard  (1),  as  cited  by  Buckley  J.  in 
Behrens  v.  Richards  (2) : — "  that  nothing  worse  can  happen  in  a 
f I'ee  country  than  to  force  people  to  be  churlish  about  their  rights 
for  fear  that  their  indulgence  may  be  abused,  and  to  drive  them 
to  prevent  the  enjoyment  of  things  which,  although  they  are 
matters  of  private  property,  naturally  give  pleasure  to  many 
others  besides  the  owners,  under  the  fear  that  their  good  nature 
may  be  misunderstood."     So  that  by  placing  too  liberal  a  con- 
struction in  favour  of  the  public  and  against  the  landowner  upon 
acts  of  passage  which  are  tolerated  by  him,  there  is  a  danger  lest, 
in  the  sparsely  settled  districts  of  a  country  like  this,  where  roads 
are  few  and  unmade,  and  mutual  concessions  on  the  part  of  the 
landowners  and  the  public  are  necessary,  landowners  should  be 
put  upon  the  defensive,  and  be  forced  to  set  obstructions  in  the 
way  of  every  act  which,  in  a  long  course  of  time,  might  be  con- 
strued as  the  assertion  of  a  right  of  public  highway.     Taking  the 
whole  case  together,  and  concurring  generally  with  the  learned 
Chief  Justice,  I  am  of  opinion  that  dBeckett  J.,  has  stated  the  law 
with  accuracy  and  come  to  an  unassailable  conclusion  on  the  facts. 
I  therefore  agree  that  this  appeal  should  be  dismissed. 

(1)  (1891)  2  Ch.,  681  (n).  (2)  (1906)  2  Ch.,  614,  at  p.  620. 
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O'Connor  J.   I  also  am  of  opinion  that  the  judgment  of  dBeckett 
J.  must  be  affirmed.     The  law  laid  down  by  him  I  entirely  adopt, 
and  I  think  there  can  be  no  question  that  he  rightly  applied  that 
law  to  the  facts.   The  learned  Chief  Justice  has  gone  so  fully  into 
the  whole  matter  that  it  is  not  necessary  for  me  to  say  more  than 
a  few  words  with  regard  to  the  law  or  the  inferences  to  be  drawn 
from  the  facts  as  placed  before  us.     The  keynote  of  the  Isk^w  in 
regard  to  dedication  of  a  highway  by  user  is  to  be  found  in  the  few 
words  of  Patteson  J.  in  Barraclotigh  v.  Johiison  (1) : — "  The  very 
term  dedication  shows  that  the  intent  is  material.     There  caimot 
be  such  a  thing  as  turning  land  into  a  road  without  intention  on 
the  owner's  part."      There  cannot,  therefore,  be  such  a  thing  as 
turning  this   land  into   a  highway   without  some  intention  on 
Turner's  part.    How  is  that  intention  to  be  gathered  ?    It  may  be 
from  the  uninterrupted  user  by  the  public  without  objection,  if 
that  user  is  not  otherwise  explained.     There  can  be  no  question 
that  the  user  in  this  case  is  sufficient,  if  unexplained,  to  raise  the 
inference  of  dedication.     It  is  of  no  moment  that  only  a  few 
persons  used  the  road,  or  that  the  road  offered  access  to  only  a 
few  places.     The  evidence  is  that  the  user  was  by  the  public  f%& 
they  wished,  and  for  any  purpose  they  thought  necessary.    Under 
the  circumstances  there  was,  in  the  absence  of  other  explanation 
of  the  use  of  the  road  by  the  public,  sufficient  evidence  for  the 
Judge,  if  he  thought  lit,  to  draw  the  conclusion  that  there  had 
been  a  dedication  by  user.    But  there  was  another  explanation  of 
the  user,  and  in  reference  to  that  a  most  importemt  question  is  how 
the  user  was  initiated.     That  was  the  inquiry  to  which  the  Judges 
in  Bairrdclough  v.  Johnson  (2)  directed   themselves  in  the  tirst 
instance,  and  although  there  was  in  that  case  an  uninterrupted 
user  for  about  nineteen  years,  they  found  that  it  had  originated 
in   an    agreement,   and   had   continued  under  it  by  a   licence 
which   the    landowner   might    revoke   at  any   time.      So   it  is 
most  important  to  consider  whether,  in  this  case,  the  user  did  not 
originate  and  continue  under  a  licence  which  could  be  withdrawn 
at  any  time  by  the  owner  of  the  land  for  the  time  being  if  he 
thought  lit  to  assert  his  right. 

The   Shire  was  constituted   in   1878.     So  that  in  that  year, 

(1)  8  A.  &  E.,  99,  at  p.  105.  (2)  8  A.  &  E.,  99. 
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^'hen,  according  to  the  evidence,  the  user  first  took  place,  the  Shire  H«  C.  o*  A. 
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ivas  newly  charged  with  the  administration  of  the  district,  then       ^ ]^ 

apparently  rather  badly  oti*  for  roads.     In  1879  Turner  got  his    President 

second   licence,  having  got  his  first  one  in   1877.     It  must  be   *sh,^e'of' 

presumed  that  he  complied  with  the  conditions  of  his  licence  as    Narraoan 

to    fencing  and  residence.     What  then  was  the  position  of  the    Lbvistok. 

Shire  on  the  one  hand,  and  of  Turner  on  the  other  hand,  in  1879  ? 

Turner  held  the  land  under  a  title  which  gave  him  no  right  to 

dedicate  to  the  public  any  road  over  his  land.    If  any  dedication 

of  such  a  road  could  be  inferred,  it  must  have  been  a  dedication 

in  which  Turner  and  the  Crown  concurred.    I  may  say  here  that 

I  see  no  reason  why  in  Victoria  there  could  not  be  dedication  of 

a  road  by  the  Crown  in  any  of  the  ways  in  which  a  road  may  be 

dedicated  by  the  Crow^n  in  England.     It  is  laid  down  in  many 

cases,  and  was  regarded  as  settled  law  in  Tu'rner  v.  Walsh  (1) 

that  the  Crown  in  Australia,  apart  from  local  Statutes,  may 

dedicate  a  road  by  allowing  user  by  the  public  of  Crown  lands 

in  exactly  the  same  way  as  an  individual  may  dedicate.     It  w^as 

urged  by  Mr.  Mitchell  that  sec.  4  of  the  Lai^d  Act  1869  altered 

the  law  in  Victoria  in  that  respect.    I  am  unable  to  come  to  that 

conclusion.     It  appears  to  me,  although  it  is  not  necessary  to 

decide  the  question  in  this  case,  that  there  is  nothing  in  that  Act 

to  prevent  the  Crown,  if  there  is  proper  evidence  of  dedication, 

from  dedicating  by  user  in  the  same  way  as  an  individual  may 

dedicate.    Whether  that  would  be  so  in  New  South  Wales,  where 

the  provisions  of  the  corresponding  Act  are  quite  different,  it  is 

not  necessary  to  say.    So  far  as  Victoria  is  concerned,  there  is  no 

reason  why  the  same  rights  of  dedication  as  exist  against  the 

Crown  in  England  should  not  exist  here. 

That  being  the  position  of  the  owner  of  the  land  and  the  Crown, 
let  us  look  at  that  of  the  Shire.  It  had  the  right  to  take  posses- 
sion of  the  land  and  itself  to  dedicate  the  road.  It  also  had  power 
to  request  the  Government  to  proclaim  the  road,  and  there  was  in 
the  licence  under  which  Turner  held  an  express  power  reserved 
to  the  Government  to  proclaim  a  road  through  the  land. 

Such  being  the  situation  of  the  parties,  it  is  apparent  that 
in    1879   Turner's  neighbours   on   the    Mirboo  side   desired   to 

(1)  6  App.  Caa.,  636. 
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H.  C.  OP  A.  get  a  road  out  from  their  selectiona,  and  the  evidence  shows  that 
the  only  practicable  route  was  through  his  property.  So  we 
President  ^^  ^^^^  ^^  1879  a  track  was  blazed  along  the  course  of  the 
^skmJoF  P^^s®^^  ^^^  ^y  Farley,  who  was  paid  for  his  work  by  RolLs,  the 
Narracan  President  of  the  Sliire,  not  out  of  the  Shire  funds,  but  by 
Leviston.  subscriptions  received  from  the  settlers  in  the  neighbourhood. 
Immediately  afterwards,  the  ratepayers  petitioned  the  Council 
that  this  road  as  it  was  blazed  should  be  cleared  and  proclaimed 
a  main  road,  and  the  Council  thereupon  made  a  request  to 
the  Government  to  have  all  the  new  and  projected  roads  in  the 
Shire  marked  off  and  surveyed.  Shortly  afterwards  the  Govern- 
ment sent  an  officer  to  survey  this  road  among  others.  In  the 
meantime  the  Council  had  called  for  tenders  for  clearing  the 
road,  and  under  their  direction,  it  was  cleared  along  the  track 
blazed  by  Farley.  So  that,  while  waiting  for  Government  action, 
the  Shire  Council,  in  so  far  as  they  could,  carried  out  the  request 
of  the  ratepayers,  took  over  the  land,  formed  the  road  and  treated 
it  in  exactly  the  same  way  as  any  other  road  in  the  Shire,  and 
apparently  they  have  so  treated  it  ever  since.  From  time  to 
time  they  have  spent  the  Shire's  money  on  it  in  side-cutting, 
laying  corduroy,  and  scrub  cutting. 

Such  being  the  circumstances  in  which  the  user  of  portion 
of  this  land  as  a  road  was  initiated,  the  first  question  to  be 
determined  is  what  is  to  be  inferred  as  to  Turner's  intention  to 
dedicate  from  the  taking  over  of  the  road,  the  clearing  it,  and  the 
user  of  it  by  the  public  during  that  time  ?  It  appears  to  me  those 
facts  under  the  circumstances  furnish  no  ground  of  inference  that 
Turner  intended  to  dedicate  a  road  at  that  time.  On  the  contraiy, 
the  most  natural  inference  is  that  Turner  would  not  assume 
that  the  Council  was  doing  what  would  be  an  utterly  illegal  act, 
unless  it  was  intended  to  be  followed  up  by  a  proclamation  of  the 
road  by  the  Government  or  by  the  Shire,  in  either  of  which  cases 
Turner  had  a  right  to  be  compensated  under  the  Local  Gaverfiment 
Act  1874.  As  far  as  the  initiation  of  the  road  is  concerned,  it 
appears  to  me  the  only  reasonable  inference  to  be  drawn  is  that 
Turner  regarded  it  as  practically  taken  over  by  the  Shire 
Council,  and  that,  pending  the  completion  of  arrangements,  he 
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permitted  the  public  to  use  the  road,  and  the  public  did  use  it  as   H.  C.  of  A. 
I  assume  they  would  use  any  other  public  road. 

That  condition  of  things  continued  until  1884,  when  Turner  got    president 
his  lease.    As  far  as  the  Crown  is  concerned  all  the  evidence  is    *  ^1^^^^*^ 
against  the  Crown  having  made  any  dedication.      In  the  first   Narbacan 
place,  the  Government  in  1879  were  requested  by  the  Shire  to^    Lkviston. 
have  this  road  surveyed  as  a  public  road.       In  1884  another    q.^]^^^,j 
request  was  made  asking  them  to  have  all  lands  taken  and  used 
by  the  Shire  as  roads  proclaimed  as  public  roads  under  sec.  363  of 
the  Local  Oovemment  Act  1874,  and,  in  reply  to  that  request,  in 
August  1884  the  Shire  got  a  letter  from  the  Lands  Department 
referring  to  this  Mirboo  Road,  and  stating  that  the  proclamation  of 
that  road  would  be  delayed  until  all  the  roads  in  the  Shire  had  been 
surveyed.     How  is  it  possible,  under  those  circumstances,  to  infer 
that  the  Crown  intended  to  dedicate  this  road  when  it  had  been 
asked  to  proclaim  it  as  a  road  taken  by  the  Shire  in  the  ordinary 
way? 

Up  to  1884,  therefore,  it  appears  to  me  quite  impossible  reason- 
ably to  come  to  the  conclusion  that  there  was  an  intention,  either 
on  the  part  of  Turner,  or  on  the  part  of  the  Crown,  to  dedicate 
this  road,  or  that  the  user  of  the  road  can  be  referred  in  any  way 
to  any  such  intention. 

Turner  held  the  land  until  1886,  and  then  new  interests  came 
into  existence.  I  do  not  intend  to  deal  with  that  part  of  the  case 
in  any  detail.  It  is  only  necessary  to  say  that,  where  land  is 
under  mortgage,  the  mortgagor  can  no  more  assent  to  the  dedica- 
tion of  a  road  by  user  than  he  can  give  an  interest  in  the  land  of 
any  other  kind  to  a  third  person  without  the  mortgagee's  consent 
express  or  implied.  Therefore,  if  it  is  desired  to  prove  dedication 
by  user  while  the  land  was  subject  to  mortgage,  it  must  be  shown 
that  there  was  knowledfije  of  the  user  on  the  part  of  the  mortga- 
gees, just  as  it  would  be  necessary  to  show  knowledge  on  the 
part  of  a  lessor  of  land  under  similar  circumstances.  It  appears 
to  me  that  there  was  evidence  from  which,  under  certain  circum- 
stances, it  might  be  inferred  that  during  the  existence  of  the  lease 
the  mortgagees  had  knowledge  that  the  land  was  being  used  by 
the  public  as  a  road.  But  knowledge  alone  is  insuf&cient  unless 
the  inference  of  dedication  can,  under  the  circumstances,  be  drawn 
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that  part  of  the  ease  I  entirely  concur  in  the  view  taken  by  the 
Pkksidknt    learned  Chief  Justice.   What  would  the  mortgagees  see,  assuming 
that  they  had  the  opportunity  of  observing  what  was  going  on  on 
the  land  ?     They  would  see  that  this  road  appeared  to  be  properly 
surveyed  and  properly  maintained  for  a  road  in  such  a  locality, 
and  that  in  all  respects  it  was  used  by  the  public  in  the  same 
way  as  any  other  public  road  in  the  Shire.      Assuming  them   to 
have  no  other  knowledge,  they  would  come  to  the  conclusion  that 
the  road  was  a  public  road,  and  as  such  had  a  lawful  origin.    They 
would  not  necessarily  assume  that  there  had  been  a  dedication  by 
the  owner,  nor  is  there  evidence  in  fact  which  compelled  such  an 
assumption.     But  I  do  not  think  it  necessary  to  consider  that 
question  because  it  appears  to  me  the  origin  of  the  road  was 
merelj^  a  licence  on  the  pai-t  of  tlie  first  owner  Turner  to  the 
public  to  use  the  road  pending  the  completion  of  arrangements 
for  proclaiming  the  road.     Any  man  who  succeeded  Turner  was 
entitled  to  take  up  Turner  s  position,  and  at  any  period  in  the 
chain  of  title  when  the  owner  of  the  land  for  the  time  being 
thought  fit  to  put  an  end  to  the  licence,  he  was  entitled  to  do  so. 
Therefore,  so  far  as  all  the  mortgagees  and  the  owners  are  con- 
cerned, even  if  there  was  any  evidence  of  their  knowledge  of 
user,  it  does  not  affect  the  question  as   the  licence   might   be 
withdrawn  at  any  time. 

That  carries  on  the  historj'^  of  the  title  until  1901,  when  the 
Trustees  Executors  and  Agency  Co.  transferred  to  Davies.  It  is 
clear  that  the  company  then  knew  that  there  was  no  title  in 
the  Shire  to  the  road,  and  they  intimated  to  Davies  that  they 
intended  to  take  steps  to  block  it.  From  that  time  on  there 
was  a  continuing  assertion  of  title  by  the  parties  who.  occupied 
the  land,  and  a  denial  of  the  right  of  the  Shire  to  have  a  road 
except  upon  payment.  So  that  it  is  unnecessary  to  carry  the 
matter  beyond  that  time.  Therefore,  looking  at  the  matter 
from  the  point  of  user,  I  think  that  aBeckett  J.  came  to  a  right 
conclusion. 

There  is  one  other  view  of  the  matter  with  which  I  should  like 
to  deal,  that  is  the  view  put  by  the  Attorney -General,  that  the 
later  owners  of  the  land  were  estopped  from  taking  up  the  position 
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that  the  land  was  not  dedicated.  In  supporting  that  contention  H-  C.  of  a 
he  relied  on  the  principle  laid  down  in  Ramaden  v.  Dyson  (1) : — 
"  If  a  stranger  begins  to  build  on  my  land  supposing  it  to  be  his  Presidilnt 
own,  and  I,  perceiving  his  mistake,  abstain  from  setting  him  ^^^^^^^y 
right,  and  leave  him  to  persevere  in  his  error,  a  Court  of  Equity  Narracav 
will  not  allow  me  afterwards  to  assert  my  title  to  the  land  on  Lkviston. 
which  he  had  expended  money  on  the  supposition  that  the  land 
w^as  his  own.  It  considers  that,  when  I  saw  the  mistake  into 
which  he  had  fallen,  it  was  my  duty  to  be  active  and  to  state  my 
adverse  title ;  and  that  it  would  be  dishonest  in  me  to  remain 
wilfully  passive  on  such  an  occasion,  in  order  afterwards  to  profit 
by  the  mistake  which  I  might  have  prevented.  But  it  will  be 
observed  that  to  raise  such  an  equity  two  things  are.required, 
first,  that  the  person  expending  the  money  supposes  himself  to  be 
building  on  his  own  land ;  and,  secondly,  that  the  real  owner  at 
the  time  of  the  expenditure  knows  that  the  land  belongs  to  him 
and  not  to  the  person  expending  the  money  in  the  belief  that  he 
is  the  owner."  The  essential  elements  to  create  an  estoppel  in  a 
case  of  that  kind  are  wanting  here.  In  the  first  place,  I  am 
satisfied  that  the  Shire  knew  what  the  position  of  this  road 
was,  because  it  must  be  taken  that  they  knew  its  history.  It 
is  clear  from  that  history  that  there  was  no  dedication  to  the 
public,  but  that  the  Shire  was  only  allowed  to  take  possession 
of  the  road  for  the  purpose  of  having  it  proclaimed  in  the 
ordinary  way.  On  the  other  hand,  the  owners  and  mortgagees 
believed  it  to  be  a  public  road  proclaimed  or  intended  to  be  pro- 
claimed in  the  ordinary  way.  Under  these  circumstances,  I  think 
it  is  impossible  to  apply  the  doctrine  in  Ramsden  v.  Dyson  (2), 
and  therefore  that  there  was  no  estoppel.  For  these  reasons  I 
have  come  to  the  conclusion  that  the  judgment  of  aBeckett  J.  is 


riffht. 


Appeal  dismissed  vnth  costs. 


Solicitor,  for  appellants,  D.  Wilkie,  Melbourne. 
Solicitor,  for  respondent,  E,  H,  Hick,  Melbourne,  for  J,  W. 
Suttierland,  Leongatha. 

B.  L. 

(1)  L.R.  1  H.L.,  129,  at  p.  140.  (2)  L.B.  1  H.L.,  129. 
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THE  EQUITABLE  LIFE  ASSURANCE    | 
OF  THE  UNITED  STATES  ( 

Defendants, 


Appellants  ; 


AND 


MARIA  BOGIE 
Plaintiff, 


Respondent. 


ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 
H.  C.  OF  A.   Lift  OAtturanct — Policy — Surrtnder  value — Loan  vcUue — Forfeiture  on  non-payment 


1005. 

Brlsbans, 

Dec.  6,  7,  8, 
9. 


Oritnth  G.J., 

Barton  and 

O'Connor  JJ. 


of  premium — Contracting  out  of  benefit  conferred  by  SteUute — Life  A^gurance 
Companies  Act  1901  {Queewtlanct)  (1  &dw.  Vll,  Xo,  20),  hc.  22. 

A  policy  of  life  aaaurance,  isaued  by  the  appellants  to  one  Bogie,  cootained 
a  oondition  of  forfeiture  on  non-payment  of  premiums  when  due  and  also  the 
following  provision  : — **  This  policy  shall  lapse  and  together  with  all  premiums 
paid  thereon  shall  forfeit  to  the  Society  on  the  non-payment  of  any  premium 
when  due ;  excepting  that  upon  due  surrender  of  this  policy  within  six 
months  after  said  lapse  providing  premiums  have  been  duly  paid  for  at  least 
three  full  years  of  assurance,  the  Society  will  give  the  assured  the  choice  of 
either  a  cash  value  or  non-participating  paid-up  life  policy,  at  the  date  of 
lapse,  as  jSxed  in  the  following  table  of  surrender  values.  ...  In  con- 
sideration of  the  premises,  it  is  understood  and  agreed  that  all  right  or  claim 
for  temporary  assurance  or  any  other  surrender  value  than  that  provided  in 
this  contract  is  hereby  waived  and  relinquished  whether  required  by  the 
Statute  of  any  State  or  not."  It  contained  also  a  further  provision  that  "in 
consideration  of  the  premises  ...  all  right  or  claim  for  temporary  assur- 
ance, or  any  other  surrender  value  than  that  provided  in  this  contract  u 
hereby  waived  and  relinquished,  whether  required  by  the  Statute  of  any  State 
or  not." 

Section  22  of  the  Life  Assurance  Companies  Act  1901  provides  that  no 

policy  shall  be  forfeited  for  non-payment  of  premiums,  so  long  as  the  premiums 

,  and  interest  in  arrear  are  not  in  excess  of  the  surrender  value.     Negotiations 

were  commenced  before  the  due  date  of  a  certain  premium  and  continued  till 
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after  that  date,  resulting  in  an  agreement  that  the  Society  ahould  lend  £29 
10b.  on  the  aecurity  of  the  policy,  and  that  the  Society  should  retain  thereout 
a  certain  sum  in  payment  of  the  premiums  in  arrear,  and  thus  keep  the  policy 
on  foot.  The  assured  executed  an  assignment  of  the  policy  to  the  Society ;  but 
they  refused  to  grant  the  loan  until  Bogie's  title  to  the  policy,  which  had  been 
previously  assigned  by  him,  had  been  cleared.  Meanwhile  Bogie  died,  but  his 
title  was  subsequently  cleared. 

Held  that,  under  the  circumstances,  there  was  no  such  default  made  within 
the  terms  apd  conditions  of  the  policy  as  to  cause  a  lapse. 

Htldf  further,  that  the  policy  was  subject  to  the  provisions  of  sec.  22  of  the 
Lift  Aantrwiet  Oompanie9  Act  1901,  and  therefore  did  not  become  forfeited 
for  non-payment  of  premiums,  so  long  as  the  premiums  and  interest  in  arrear 
were  not,  at  the  time,  in  excess  of  the  surrender  value. 

Held,  further,  that  the  provisions  of  sec.  22  of  the  Life  As8urance 
Companies  Act  1901  were  not  excluded  by  the  terms  of  the  contract  in 
question,  for  the  reasons  (1)  that  the  Act  was  not  in  existence  at  the  time  the 
contract  was  made,  and  (2)  that  the  legislature  intended,  in  the  interests  of 
the  general  public,  that  the  protection  given  by  the  section  in  question  was  to 
be  absolute  and  incapable  of  being  bargained  away. 


H.  C.  OF  A. 
1905. 

The  Equit- 
able Life 
Assurance 

OF  THE 

United 
States 

f. 
BooiE. 


This  was  an  action  brought  by  the  plaintiff,  as  administratrix 
with  the  will  annexed  of  one  Joseph  Dickson  Bogie  for  the 
recovery  of  £600,  the  proceeds  of  a  policy  of  life  assurance  taken 
out  by  him  in  the  appellant  Society.  The  policy,  dated  28th 
November  1900,  contained  a  provision  that  "  the  loans,  surrender 
values,  bonus  guarantee  options,  privileges  and  conditions  stated 
on  the  2nd  and  3rd  pages  hereof  form  a  part  of  this  contract. 
.  .  .  ."  The  second  page  contained,  inter  alia,  the  following 
provisions  : — 

"V.  Surrender  Values. 
^'This  policy  shall  lapse  and  together  with  all  premiums  paid 
thereon  shall  forfeit  to  the  Society  on  the  non-payment  of  any 
premium  when  due ;  excepting  that  upon  due  surrender  of  this 
policy  within  six  months  after  said  lapse  providing  premiums 
have  been  duly  paid  for  at  least  three  full  years  of  assurance,  the 
Society  will  give  the  assured  the  choice  of  either  a  cash  value  or 
non-participating  paid-up  life  policy,  at  the  date  of  lapse,  as  fixed 
in  the  following  table  of  surrender  values;  ...  In  oonsidera* 
tion  of  the  premises,  it  is  understood  and  agreed  that  all  right  or 
claim  for  temporary  assurance  or  any  other  surrender  value  than 
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H.  C.oF  A.  that  provided  in  this  contract  is  hereby  waived  and  relinquished 
whether  required  by  the  Statute  of  any  State  or  not. 

"  VI.  Loans. 

"After  this  policy  shall  have  been  in  force  three  years  the 
Society  will  thereupon  or  upon  any  subsequent  anniversary  of 
the  assurance,  loan  hereon  under  the  terms  of  the  Societv's  loan 
agreement  then  in  use,  a  sum  or  sums  the  total  of  which  shall  not 
exceed  the  loan  value  of  the  policy  as  specified  ....  upon 
condition  that  at  the  time  of  making  such  loan,  the  policy  shall 
be  duly  assigned  to  the  Society  as  collateral  security  for  such 
loan ;     .     .     .     "  &c. 

Then  followed  a  table  headed  "  Table  of  Loans  and  of 
Surrender  Values." 

On  3rd  May  1904,  correspondence  was  instituted  by  Bogie 
with  the  Society  relating  to  the  granting  by  the  latter  of  a  loan 
on  the  security  of  the  policy.  Bogie  was  informed  by  the  Society 
that  the  loan  value  of  his  policy  was  £29,  subject  to  payment 
thereout  of  arrears  of  premiums  due  on  28th  May  and  August 
1904,  each  amounting  to  £6  16s.  5d.  On  21st  June  1904,  an 
agreement  for  a  loan  of  £29  subject  to  the  above  conditions  was 
made  between  the  parties,  the  Society  undertaking  to  keep  the 
policy  on  foot  by  deducting  from  the  amount  of  the  loan  a  som 
sufficient  for  the  payment  of  the  premiums  and  interest  in  arrear. 
The  Society  then  called  upon  Bogie  to  clear  his  title  to  the  policy 
which  had  been  previously  mortgaged.  Bogie  died  on  30th  August 
1 904,  without  having  redeemed  the  mortgage,  and  administration 
of  his  estate  was  granted  to  the  respondent,  who  subsequently 
cleared  the  title.  The  action  was  tried  before  Power  J.  without 
a  jury,  and  on  5th  June  1905,  judgment  was  given  for  respondent 
for  £527  10s. 


Lilley  (with  him  Shand),  for  the  appellants.  The  policy 
lapsed  at  the  latest  on  the  27th  June,  owing  to  non-payment  of 
the  premium  due  on  28th  May.  It  is  alleged  that  the  appellants 
agreed  to  grant  respondent  a  loan  of  £29  upon  the  security 
of  the  policy,  part  of  which  sum  was  to  be  applied  in  payment 
of  the  premium  then  due.  Before  the  Society  could  make  such 
an   advance,  the    policy   had  to  be  assigned   to  them.      This 
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could  not  be  done  at  the  time,  as  it  was  already  mortgaged 
and  stood  in  the  name  of  another  person.  During  his  lifetime 
Bogie  accepted  the  situation  and  never  claimed  to  be  entitled  to 
the  loan  unless  he  cleared  his  title.  It  was  underatood  between 
the  parties  that  the  loan  would  not  be  made  until  the  title 
was  cleared.  This  may  be  gathered  from  the  correspondence 
following  on  the  memorandum  of  agreement:  Bristol,  Cardif 
and  Swansea  Aerated  Bread  Co,  v.  Maggs  (1);  and  in  every 
agreement  for  a  mortgage  there  is  an  implied  term  that  the 
mortgagor  will  give  a  good  title-  The  express  agreement  here 
was  that  he  would  clear  the  policy  within  a  reasonable  time,  and 
certainly  before  his  death.  His  executors,  therefore,  could  not 
claim  to  be  entitled  to  pay  up  the  premiums  and  get  the  full 
benefit  of  the  policy. 

[O'Connor  J. — The  contract  for  a  loan  on  the  security  of  the 
policy  was  a  contract  complete  in  itself,  and  was  made  with 
notice  on  both  sides  that  the  policy  was  assigned.] 

As  soon  as  the  Society  became  aware  of  the  assignment  they 
asked  Bogie  to  clear  his  title,  and  Bogie  undertook  to  do  so. 

[O'Connor  J. — But  was  not  all  that  happened  subsequently  •  a 
mere  matter  of  conveyancing  ?] 

Sec.  22  of  the  Life  Assurance  Companies  Act  1901,  providing 
that  no  lapse  shall  take  place  for  non-payment  of  premiums  so 
long  as  the  arrears  of  premiums  are  not  in  excess  of  the  surrender 
value,  is  a  provision  in  favour  of  the  assured  which  he  can 
waive  or  commute  in  any  way  he  chooses.  Instead  of  keeping 
the  original  policy  on  foot,  he  may  take  out  one  of  another  value, 
or  on  due  surrender  he  may  get  the  surrender  value. 

[Griffith  C.J. — The  question  now  is  whether  or  not  there  is  a 
surrender  value.  PHrfiA  facie  there  is.  How  do  you  say  it  has 
been  lost  ?] 

Under  condition  V.  of  the  policy,  the  assured  has  contracted 
himself  out  of  it.  Condition  V.  provides  for  the  conditional  pay- 
ment of  cash  values  or  the  granting  of  non-participating  paid-up 
life  policies  at  the  date  of  lapse  of  the  policy  "  as  fixed  in  the 
.  .  .  table  of  surrender  values  "  and  for  waiver  by  the  assured 
of  all  right  or  claim  for  temporary  assurance  or  any  other  surrender 

(1)  44  Ch.  D.,  616. 


H.  C.  OF  A. 
1005. 

The  Egc it- 
able  Life 
Assurance 

OF  THE 

United 
States 

V. 

BocaE. 


882 


HIGH    COURT 


[1906. 


H.  C.  or  A. 
1905. 

The  Equit- 
able Life 

Ass  (TRANCE 
OF  THE 

United 

States 

V. 

B(k;ik. 


value  than  that  provided  in  this  contract  whether  required  by 
the  Statute  of  any  State  or  not.  This  policy  was  made  before  the 
passing  of  the  Life  Assurance  Cc/nvpanies  Act  1901.  This  is 
legislation  for  the  benefit  of  the  assured,  and  he  can  contract 
himself  out  of  it :  Caffery  v.  John  Hancock  Mutual  Life  Insur- 
ance Co.  (1);  Equitable  Life  Assurance  Society  v.  Clements  (2). 
The  reason  for  the  different  decision  in  the  latter  case  is  that  the 
legislature,  between  the  dates  of  the  two  decisions,  enacted  that  "  if 
the  assured  dies  within  the  term  of  the  temporary  insurance,  the 
company  shall  be  bound  to  pay  the  amount  of  the  policy,  the 
same  as  if  there  had  been  no  default  in  payment  of  the  premiums, 
anji:hing  in  the  policy  to  the  contrary  notwithstanding":  Joftan- 
sen-  v.  City  Mutual  Life  Assurance  Society  (3). 

In  considering  whether  a  contract  is  against  public  policy., 
regard  must  be  had,  not  to  its  effect  upon  a  small  number  of  indi- 
viduals, but  upon  the  public  at  large :  Griffiths  v.  The  Earl  of 
Dudley  (4). 

[On  the  question  of  the  power  to  waive  a  statutory  right,  he 
cited  GoUhmid  v.  Great  Eofitern  Railway  Co,  (5).] 

'  The  provisions  of  sec.  52  are  distinctly  favourable  to  the  \new 
that  the  assured  has  a  right  to  waive  the  benefit  of  section  22. 
The  legislature  can  hardly  be  said  to  be  altering  a  contract  perforce 
wherein  the  assured  has  a  special  benefit.  The  rate  of  premium 
might  have  been  higher  if  this  condition  of  section  22  was  to  be 
included  in  the  policy  contract.  It  would  require  the  very 
strongest  language  to  lead  to  the  conclusion  that  the  Act  is 
retrospective. 


Ryan  (with  him  Walsh),  for  the  respondent.  The  Society 
admits  the  surrender  value  of  the  policy  was  £20.  While  that 
£20  remains  in  the  hands  of  the  Society  they  were  bound  to 
carry  on  the  policy. 

[O'Connor  J. — The  appellants  contend  that  by  the  last  lines  of 
condition  V.  they  have  contracted  themselves  out  of  sec  22.] 

Sec.  22  was  directed  against  forfeitures :  Glasgow,  Magistrates 
of  V.  Police  Commissioners  of  HilUiead  (6) ;    Wail  v.  EqnitaMe 

(1)  27  Fed.  Rep.,  25.  (4)  9Q.R.D.,  357,  at  p.  383.  per  FiOdi. 

(2)  140  U.S.,  226.  (6)  25  Ch.  D..  511. 

(3)  (1904)  Q.S.R.,  288;  2C.L.R.,  188.        (6)  12  Rettie,  872. 
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Life  Assurance  Society  (1) ;  Equitable  Life  Assurance  v.  Clements  H-  C.  of  a. 
(2) ;  Mutual  Life  Insurance  Society  of  New  York  v.  Cohen  (3). 
A  man  cannot  contract  himself  out  of  the  benefit  of  future  the  Equit- 
Statutes.  Even  though  it  is  possible  to  contract  out  of  the  Act, 
this  contract  was  made  before  the  Act  was  passed,  and  could  not 
therefore  have  had  that  object.  People  in  general  must  always 
be  considered  as  contracting  with  reference  to  the  law  as  existing 
at  the  time  of  the  contract :  Mayor  &c.  of  Berwick  v.  Omjoald  (4) ; 
BaiLy  v.  De  Crespigny  (5) ;  Netlierseal  Colliery  Co,  v.  Bourns  (6). 
If  the  aim  of  this  section  is  to  prevent  forfeiture,  the  respondent  is 
right  within  the  provision  of  the  legislature.  If  condition  V.  means 
that  the  policy  automatically  lapses  immediately  on  default  in 
payment  of  a  premium,  there  would  be  no  surrender  value  at  all : 
3%«  Duke  of  Devonshire  v.  Tlie  Barrow  Hcematite  Steel  Co.  (7) ; 
Page  v.  Bennett  (8).  In  Griffiths  v.  Earl  of  Dudley  (9),  the  plaintifi* 
waived  the  benefit  of  a  section  which  provided  that  under  certain 
circumstances  the  relation  of  employer  and  workman  should  be 
deemed  not  to  exist.  That  is  a  different  case  from  this  in  which 
the  Statute  prohibits  the  waiver  of  the  right  in  question  :  Gold- 
smid  V.  Cheat  Eastern  Railway  Co.  (10),  being  a  case  where  the 
question  arose  in  respect  of  a  charter  granted  to  the  whole  of  the 
people  of  London,  involved  an  entirely  different  principle  from 
the  present  case:  ReiUy  \. Franklin  Insurance  Co.  of  St  Louis  (11); 
Griffith  v.  New  York  Life  Assurance  Co.  (12).  The  negotiations 
between  Bogie  and  appellants  for  the  loan  bring  the  case  exactly 
within  the  benefit  of  the  rule  laid  down  in  Hughes  v.  Metropolitan 
Railway  Co.  ( 13).  There  was  a  completed  contract  for  the  payment 
of  £29  10a  on  the  policy,  and  by  virtue  of  that  the  policy  was 
kept  on  foot.  There  was  also  an  estoppel  against  the  Society 
by  their  representation  that  the  policy  was  still  valid  and  sub- 
sisting. The  Courts  lean  strongly  against  the  forfeiture  of  a 
policy  for  non-payment  of  premiums:  Gotten  v.  Fidelity  and 


(1)  32  Fed.  Rep.,  273. 

(2)  140  U.S.,  226. 

(3)  179  U.S.,  262. 

(4)  3  E.  &  B.,  653,  at  p.  665,  per 
MauU  J. 

(5)  L.R.  4  Q.B.,  180,  at  p.  186,  per 
Hannen  J. 

(6)  14  App.  Cat.,  228. 


(7)  2Q.B.D.,286. 

(8)  2GiflF.,117. 
(0)  9Q.B.D.,  357. 

(10)  25Ch.  D.,511. 

(11)  28  Amer.  Rep.,  552. 

(12)  40  Amer.  St.  Kep.,  06. 

(13)  2  App.  Cae.,  439,  at  p.  448,  per 
Lord  Oaims  L.C. 
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H.  C.  OF  A.  Casualty  Co,  (1) ;  InmnuTice  Co,  v.  Norton  (2) ;  Insurance  Co.  v. 

^_^       Eggleston  (3).   Before  the  company  could  cut  off' negotiations  and 

The  Eqcit-  treat  the  policy  as  lapsed  they  would  have  to  give  reasonable 

aSueance    Jiotice  to  Bogie :  Hatten  v.  Russell  (4).     Other  instances,  where 

oF^THF.      policies  remain  in  force  even  though  premiums  are  in  default,  are 

States      Tennant  v.  Travellers'  Insurance  Co.(5);  Lehanxyii  Mutual  Insur- 

BooiB.      ot^wje  Co.  v.  Hoover  (6) ;  MUUr  v.  Life  Inswrance  Co.  (7) ;  Stiuirt 

v.  Freeman  (8) ;  Bristol,  Cardiff  and  Swaiisea  Aerated  Bread 

Co.  V.  Maggs  (9). 

LiUey,  in  reply.  The  agreement  with  the  Society  was  for  a 
loan  on  the  giving  of  the  proper  legal  security.  [He  referred  to 
Egerton  v.  Earl  BrounUow  (10).] 

Cur  adv.  tmU. 


X/cC«    17a 


Griffith  C.J.  This  is  an  action  brought  by  the  personal 
representative  of  Joseph  Dickson  Bogie  against  the  appellants 
for  the  recovery  of  the  amount  of  a  life  policy  effected  by  Bogie 
in  his  lifetime.  The  plaintiff's  title  to  the  policy  is  not  in  dispute 
The  defence  was  that,  by  a  term  in  the  policy,  the  policy  was  to 
lapse  on  the  non-payment  of  a  premium  when  due:  and  it  is 
alleged  that,  on  28th  May  1904,  a  premium  became  due,  and 
default  was  made  in  the  payment  of  it,  whereupon  the  policy 
lapsed  and  became  forfeited  In  answer  to  that  defence,  the 
plaintiff"  setjs  up  what  is  called  estoppel  or  waiver  in  three  ways. 
She  says  first,  that  the  premium,  as  to  which  Bogie  made  default 
in  payment,  was  duly  paid  by  him,  or  appropriated  by  the 
defendants  from  the  proceeds  of  a  loan  from  defendants  to  Bogie 
about  the  date  that  the  premium  became  due.  Then  she  says 
that  the  defendants  were  estopped  from  alleging  that  default 
was  made  by  reason  of  an  agreement,  which  she  says  was  made 
between  the  parties,  and  she  relies  practically  upon  the  same 
facts,  saying  that  the  payment  of  the  premium  was  waived  and 
excused  by  the  defendants.     She  also  relies  upon  a  provision  of 

(1)  41  Fed.  Rep.,  506.  (6)  57  Amer.  Rep.,  511. 

(2)  96  U.S.,  234,  at  p.  242.  (7)  12  WaU.,  286. 

(3)  96  U.S.,  572,  at  p.  678.  (8)  (1903)  1  K.B.,  47. 

(4)  38  Ch.  D.,  334.  (9)  44  Ch.  D.,  619. 
(6)  31  Fed.  Rep.,  322.  (10)  4  H.L.C,  1. 
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the  Life  Assurance  Companies  Act  1901,  to  which  I  will  refer 
afterwards.  Now,  there  is  no  doubt  a  premium  became  due  on 
28th  May.  There  is  no  doubt,  also,  that  it  was  the  practice  of 
the  Society,  and,  indeed,  part  of  the  terms  of  the  policy,  that  30 
days'  grace  should  be  allowed,  which  expired  on  27th  June,  and  the 
premium  was  not  paid  then ;  but  it  also  appeared  that  by  corres- 
pondence instituted  before  the  premium  became  due,  and  con- 
tinued until  after  that  time  had  expired,  an  arrangement,  or  at 
least,  negotiations  had  been  entered  into  between  the  assured  and 
the  Society  for  a  loan.  By  the  policy  itself  it  was  provided  (by 
condition  VI.) : — "  After  this  policy  shall  have  been  in  force  three 
years,  the  Society  will  thereupon,  or  upon  any  subsequent 
anniversary  of  the  assurance,  loan  hereon,  under  the  terms  of  the 
Society's  loan  agreement  then  in  use,  a  sum  or  sums  the  total  of 
which  shall  not  exceed  the  loan  value  of  the  policy  as  specified  in 
the  table  on  page  3  hereof,  upon  condition  that,  at  the  time  of 
making  such  loan,  the  policy  shall  be  duly  assigned  to  the  Society 
as  collateral  security  for  such  loan,  and  that  5  per  cent,  interest 
on  said  loan,  and  the  full  premium  of  one  year  shall  be  paid  in 
advance."  The  assured,  therefore,  was  entitled,  under  the  terms 
of  the  policy,  to  borrow  one  or  more  sums  of  money,  not 
exceeding  in  all  the  loan  value  of  the  policy,  as  specified  in  the 
policy  itself,  which  in  this  particular  instance  amounted  to  £29 
lOs.  That  is  the  maximum  amount — whether  the  assured  could 
claim  that  maximum,  or  any  sum  not  exceeding  the  amount 
specified,  is  immaterial,  because,  in  this  case,  he  asked  the  com- 
pany what  amount  they  would  lend  him,  and  the  answer  that  he 
received  from  their  authorized  agent  was  £29  10s.  As  soon, 
therefore,  as  this  request  had  been  made  and  the  amount  fixed, 
there  was  a  binding  contract  between  the  parties  to  lend  him  that 
sum  of  money.  It  was  part  of  the  terms  of  the  loan  that  the  £29 
10s.  should  be  applied  in  payment  of  the  premium  due  on  28th 
May,  and  also  of  the  next  succeeding  premium,  and  that  the 
balance  only  should  be  paid  to  him.  Therefore,  it  would  appear 
to  be  clear  that  there  was  a  binding  contract  on  the  part  of  the 
Society  to  pay  these  premiums  themselves,  or,  rather,  to 
appropriate  some  of  the  money,  which  they  were  by  their  contract 
so  to  pay  to  the  assured,  in  payment  of  the  premiums  that  he 
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was  bound  to  pay  to  them.     Under  these  circumstances,  in  my 
opinion,  the  Society  cannot  be  heard  to  say  that  there  has  been 
any  default  made,  and  I  should  be  inclined  to  hold,  viewing  the 
matter  in  that  way,  that  the  contract  that  the  policy  should  lapse 
on  the  non-payment  of  a  premium,  was  varied  by  a  subsequent 
contract  for  valuable  consideration,  that  the  policy  should  not 
lapse  on  the  failure  to  pay  that  particular  premium  on  the  due  date, 
but  that,  on  the  contrary,  the  Society  would  apply  some  of  Uie 
money  that  they  were  bound  to  advance  to  the  assured,  in   pay- 
ment of  the  premiums.     An  exact  authority  for  that  proposition 
is  found  in  the  case  of  Hiiglies  v.  Tlie  Metropolitan  RciU'way 
Co.  (1).    I  will  read  a  passage  from  the  judgment  of  Lord  Caii^ns 
L.C. :    That  was  a  case  for  the  forfeiture  of  a  lease  for  non- 
compliance with  a  notice  to  effect  repairs.     After  notice   inras 
given  there  were  negotiations  which  might  have  reasonably  led 
the  lessee  to  suppose  that  the  notice  was  in  abeyance.     His  Lord- 
ship said : — "  It  was  not  argued  at  your  Lordships'  Bar,  and  it 
could  not  be  argued,  that  there  was  any  right  of  a  Ck)urt  of 
Equity,  or  any  practice  of  a  Court  of  Equity,  to  give  relief  in 
cases  of  this  kind,  by  way  of  mercy,  or  by  way  merely  of  saving 
property  from  forfeiture,  but  it  is  the  first  principle  upon  which 
all  Courts  of  Equity  proceed,  that  if  parties  who  have  entered  into 
definite  and  distinct  terms  involving  certain  legal  results — certain 
penalties  or  legal  forfeiture — afterwards  by  their  own  act  or  with 
their  own  consent  enter  upon  a  course  of  negotiation  which  has 
the  effect  of  leading  one  of  the  parties  to  suppose  that  the  strict 
rights  arising  under  the  contract  will  not  be  enforced,  or  will  be 
kept  in  suspense,  or  held  in  abeyance,  the  person  who  otherwise 
might  have  enforced  those  rights  will  not  be  allowed  to  enforce 
them  where  it  would  be  inequitable  having  regard  to  the  dealings 
which  have  thus  taken  place  between  the  parties."     A  fortiori, 
if  the  negotiations  resulted  in  a  distinct  binding  agreement,  as 
appears  in  the  present  case ;  but  to  that  it  is  said  by  the  appel- 
lants that  the  agreement  was  conditional,  and  the  loan  was  only 
to  be  made  on  the  assignment  of  the  policy.     The  f€kcts  on  that 
were  these : — The  assured  executed  an  assignment  of  the  policy 
to  the  company  in  the  form  that  they  used,  and  which  had  been 

(1)2  App.  Cas.,  439,  at  p.  448. 
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sent  to  him  for  the  purpose.  It  is  said  that  that  assignment  was 
not  good,  because,  spme  years  before,  the  assured  had  assigned 
the  policy  to  some  persons  as  collateral  security  for  a  debt  due  by 
somebody  else,  that  that  assignment  had  been  recorded  in  the 
company's  books,  and  there  was  nothing  to  show  that  the  rights 
under  the  policy  were  not  still  vested  in  these  assignees.  As  a 
matter  of  fact,  that  assignment  had  become  inoperative.  It  was 
an  assignment  by  way  of  mortgage,  and  the  trustees  under  it  had 
no  claim  to  the  policy.  Bogie's  assignment,  therefore,  to  the 
Society,  as  a  matter  of  fact  did  assign  to  the  Society  all  his  rights 
in  the  policy,  although  there  appeared  on  the  Society's  books  a 
notification  that  somebody  else  might  have  a  claim  to  it.  When 
this  was  discovered  by  the  Society,  they  pointed  out  to  him  that 
they  could  not  give  him  the  actual  cash  until  his  title  was  cleared, 
and  before  that  was  done  he  died.  It  was  afterwards  cleared, 
and  there  is  no  question  raised  that  his  administratrix  is  not 
entitled  to  the  benefit  of  the  policy  if  it  continued  in  force.  The 
doctrines  applicable  to  that  state  of  circumstances  seem  to  be 
these : — The  contract  was  one  for  valuable  consideration  relating 
to  specific  property  of  such  a  nature  that  a  Court  of  Equity  would 
have  entertained  a  suit  for  the  specific  performance  of  it ;  and  if 
the  assured  in  his  lifetime  had  sued  to  enforce  that  contract,  he 
could  have  claimed  a  declaration  that  the  policy  was  a  valid  and 
subsisting  one,  if,  when  he  brought  an  action  of  that  sort,  the 
Society  had  then  disputed  it.  In  such  an  action  it  would,  no 
doubt,  have  been  essential,  before  he  could  get  final  judgment,  to 
give  a  valid  assignment  to  the  Society,  and  it  would  have  been 
necessary  for  him  to  show  that  he  had  a  good  title ;  but  in  the 
giving  of  that  proof,  time  would  not  have  been  of  the  essence  of 
the  contract,  and  a  Court  of  Equity  would  not  have  allowed  his 
claim  to  be  defeated  by  the  Society  showing  that  there  was 
apparently  an  outstanding  blot  on  the  title.  According  to  the 
doctrines  of  the  Court  of  Equity  that  would  have  been  treated 
as  a  matter  of  conveyancing.  In  my  opinion,  then,  this  was  a 
binding  contract  capable  of  being  enforced  in  a  Court  of  Equity, 
and  the  objection  to  it  is  merely  what  a  Court  of  Equity  calls  a 
matter  of  conveyancing,  and  not  a  condition,  and  there  would  be 
no  £Ji8wer  to  such  a  suit  in  the  face  of  a  contract  of  that  sort.     I 
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think  it  cannot  be  asserted  that  there  was  a  default  made  within 
the  terms  and  conditions  of  the  policy  which  has  caused  a  lapse. 
In  one  sense,  that  might  be  properly  described  as  a  case  of  estoppel, 
though  I  prefer  not  to  use  that  term.  The  term  waiver,  I  am 
inclined  to  think,  is  not  the  right  term  to  use  either.  In  the  case 
of  Htvghea  v.  The  Metropolitan  Railway  Co.  (1),  Bladdmrn  LJ. 
quoted  a  passage  from  MellUh  J.  He  said  : — "  But  even  if  the 
plaintiff  himself  did  not  intend  to  abandon  the  notice,  yet,  if  his 
conduct  was  such  as  to  put  the  defendants  off  their  guard,  and  to 
lead  them  to  believe  that  the  six  months*  notice  would  not  be 
insisted  on,  there  is  ground  for  giving  relief  in  equity.  The 
result  of  waiver  is  different,  for  the  notice  is  gone  at  law,  whereas 
Courts  of  E(iuity,  though  they  relieve  against  the  forfeiture,  will 
still  compel  the  lessee  to  put  the  house  into  substantial  repair,  and 
will  give  the  landlord  all  that  he  is  really  entitled  to,  only  pre- 
venting him  from  enforcing  a  forfeiture  that  would  be  inequit- 
able." But  in  any  event,  in  this  case,  there  was  a  clear  equitable 
answer  to  the  original  lapse  or  forfeiture  of  the  policy. 

That  itself  is  sufficient  to  dispose  of  the  case,  but  another  point 
was  raised,  and  we  were  pressed  to  give  an  opinion  upon  the 
subject,  and  I  think  it  is  right  that  we  should  give  an  expression 
of  our  opinion.  That  was  with  regard  to  the  effect  of  sec  22  of 
the  Life  Assurance  Co'inpanies  Act,  That  Act  was  passed  after 
the  date  of  this  policy.  The  section  provides  : — "  No  policy  issued 
by  a  Company  shall  lapse  to  the  Company  for  non-payment  of 
premiums  so  long  as  the  premiums  and  interest  in  arrears  are  not 
in  excess  of  the  surrender  value  as  calculated  in  accordance  with 
the  answer  to  the  ninth  question  contained  in  the  statement  as 
prepared  by  the  Company  in  the  form  of  the  Eighth  Schedule  to 
this  Act."  The  eighth  schedule  contains  the  form  of  statements 
which,  by  sec.  13,  are  required  to  be  made  by  the  Company,  aft«r 
other  investigation  of  its  financial  condition  has  been  made.  This 
has  to  be  done  once  every  five  years,  or  at  such  shorter  intervals 
as  may  be  prescribed  by  the  constitution  of  the  company.  Sec.  13 
says : — "  Every  Company  shall,  on  or  before  the  thirty-first  day  of 
December,  one  thousand  nine  hundred  and  three,  and  thereafter 
within  nine  months  after  the  date  of  each  such  investigation  as 

(1)2  App.  Cas.,  439,  at  p.  452. 
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aforesaid  into  its  financial  condition,  prepare  a  statement  of  its  life 
assurance  and  annuity  business  in  the  foim  contained  in  the 
Eighth  Schedule  to  this  Act."  The  statement  must  contain, 
inter  alia,  an  answer  to  question  9  of  the  eighth  schedule  of  the 
Act,  namely, "  a  table  of  minimum  values  (if  any)  allowed  for  the 
surrender  of  policies  for  the  whole  term  of  life."  By  sec.  52  of 
the  Act,  it  is  declared  that  the  provisions  of  the  Act  extend  and 
apply  to  all  companies  and  to  all  policies  and  contracts  for  life 
assurance,  endowments  and  annuities,  heretofore  granted  or 
made,  or  hereafter  to  be  granted  or  made,  whether  they  are  sub- 
ject to  the  provisions  of  any  particular  or  special  Statute  or 
otherwise.  The  first  question  is  whether  this  policy  falls  within 
the  terms  of  that  section.  The  words  of  the  schedule  are : — "  A 
table  of  minimum  values  (if  any)  allowed  for  the  surrender  of 
policies  for  the  whole  term  of  life,  and  for  endowments,  and 
endowment  assurances,  or  a  statement  of  the  method  pursued  in 
calculating  such  surrender  values,  with  instances  of  its  application 
to  policies  of  difTerent  standing,  and  taken  out  at  various  interval 
ages,  from  the  youngest  to  the  oldest."  A  company  is  not  bound 
to  give  a  surrender  value  at  all.  It  is  well  known  that  the  old 
insurance  companies  did  not  grant  surrender  values.  The  policies 
frequently  contained  a  rigid  condition  that,  upon  the  non-payment 
of  a  premium,  the  policy  should  lapse,  and  there  was  an  end  of  it. 
In  later  years,  however,  many  of  the  companies  granted  what 
they  called  surrender  values,  which  was  a  shoit  term  to  express 
a  scheme  by  which  the  assured  was  credited  with  some  pecuniary 
value,  in  consideration  of  the  premiums  that  had  been  received, 
and,  according  to  the  rules  of  the  companies,  fixed  for  themselves, 
in  competition  with  one  another.  Ttie  benefit  of  and  the  amount 
of  this  surrender  value  vary,  and  it  was,  in  the  case  of  some  of 
the  companies  (not  all),  provided  that  when  the  policy  was  over- 
due, the  company  would  apply  this  surrender  value  to  keeping  up 
the  premiums.  But  the  legislature  in  1901  thought  fit  to  say 
that  no  policy  should  lapse,  so  long  as  the  premiums  and  interest 
in  arrears  are  not  in  excess  of  the  surrender  value.  The  first 
question,  then,  is  whether  in  this  case  there  is  a  surrender  value. 
The  Society  say  that  they  do  not  grant  a  surrender  value  under 
the  terms  of  their  policy  within  the  meeuiing  of  the  sec.  22.    The 
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H.  c.  OF  A.  section  clearly  does  not  make  it  obligatory  on   the  Society  to 
^       grant  a  surrender  value,  but  the  form  of  the  table  mentioned  in 
Thk  Eqoit-  question  9  is  "  a  table  of  minimum  value  (if  any)  allowed  for 
AspuRANOK   *^^  surrender  of  policies  for  the  whole  term  of  life."    Condition  V. 
of  the  policy  is  headed  "  Surrender  Values,"  and  it  is  also  the 
lapsing  condition :   "  This  policy  shall  lapse  and  together  with  all 
premiums  paid  thereon  shall  forfeit  to  the  Society  on  the  non-pay- 
ment of  any  premium  when  due ;  excepting  that  upon  due  sur- 
render of  this  policy   within  six  months  after  the   said   lapse 
providing  premiums  have  been  duly  paid  for  at  least  three  years 
of  assurance,  the  Society  will  give  the  assured  the  choice  of  either 
a  cash  value  or  non-participating  paid-up  life  policy,  at  the  date 
of  lapse,  as  fixed  in  the  following  table  of  surrender  values."     No 
doubt  that  condition  does  not  say  in  plain  words  that  every 
policy  shall  have  a  surrender  value  which  the  assured  may  at 
any  time  apply  for  and  obtain  at  his  option,  but  it  does  provide 
for  a  surrender  value  which  may  be  claimed  within  six  months 
after  forfeiture.     On  the  first  page  of  the  policy  there  is  the 
statement: — "The    loans,    surrender    values,    bonus    guarantee 
options,  privileges  and  conditions  stated  on  the  second  and  third 
pages  thereof  fonn  a  part  of  this  contract,  as  fully  as  if  recited  at 
length  over  the  signatiu*es  hereto  annexed"     The  second  page 
begins  : — "  Privileges  and  Conditions,"  amongst  which  is  condi- 
tion   V.      On    the   third  page   is  a  "  Table  of   Loans   and  of 
Surrender  Values."     The  first  column  is  headed — "  Loan  at  5% 
Interest,"  and  there  is  a  footnote  "  loans  granted  subject  to  terms 
of  paragraph  VL  of  privileges  and  conditions,  page  2,"  which 
I  have  read.     The  next  column  is  headed — "  Cash  Value,"  and 
there  is  no  note  attaching  any  condition  to  it.     The  proper  con- 
struction of  the  policy,  it  seems  to  me,  is  that  there  is  an  uncon- 
ditional promise  by  the  Society  that  the  assured  may,  at  any 
time  after  three  years,  at  his  own  option   declared  within   six 
months  after  lapse,  claim  the  entire  cash  value  set  out  in  the 
table.     That  is,  I  think,  a  table  of  minimum  values  allowed  for 
the  surrender  of  a  policy  within  the  meaning  of  question  9  of  the 
eighth  schedule  of  the  Life  Assurance  Companies  Act.     Sec.  22, 
therefore,  in  my  opinion,  applies  to  this  policy. 

Then  another  question  is  raised.    The  same  condition — condition 
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v.,  which  I  have  partly  read — concludes  with  these  words  : — "  In 
consideration  of  the  premises,  it  is  understood  and  agreed  that  all 
right  or  claim  for  temporary  assurance  or  any  other  surrender 
value  than  that  provided  in  this  contract  is  hereby  waived  and 
relinquished  whether  required  by  the  Statute  of  any  State  or  not" 
Temporary  assurance,  as  appears  from  some  of  the  American  cases, 
is  an  expression  used  there,  representing  the  protection  that  is 
granted  during  what  is  called  the  exhaustion  of  the  surrender 
value,  and  this  condition  was  framed  to  exclude  any  provision  of 
that  sort    There  is  no  doubt  that  that  was  the  object  of  the  pro- 
vision.    "  In  consideration  of  the  premises  " — that  is,  the  right  to 
claim  the  surrender  value  under  certain  conditions,  namely,  by 
claiming  it  within  six  months  after  the  policy  has  lapsed—"  any 
right  to  temporary  insurance,"  that  is,  to  have  the  policy  kept  in 
force  during  the  exhaustion  of  the  surrender  value — "or  any  other 
surrender  value  than   that  provided  in  this  contract  is  hereby 
waived  and  relinquished   whether  required   by   the   Statute  of 
any  State  or  not"     In  some  of  the  American  States,  at  least, 
there  have  been  Statutes  granting  such  a  temporary  insurance, 
and  I  will  assume,  therefore,  that  that  express  provision  is  in 
terms  suiBcient  to  include  the  operation  of  sec.  22,  or  rather. 
that  it  operates  as  an  express  stipulation  that,  instead  of  the 
privileges  granted  by  sec.  22,  the  assured  shall  have  the  privileges 
granted  by  this  Society,  and  nothing  else.      If  that  is  so,  and 
if   the   stipulation   is   valid,  the  provisions  of  sec   22   do   not 
apply  to  the  case.    It  is  said,  however,  that  this  is  a  condition 
imposed  by   the    legislature    that   cannot    be   waived    by   the 
parties.     There  are  two  difficulties  in  the  way  of  waiving  it. 
The  first  is  that  this  contract  was  made  before  the  Act  was 
passed,   and  therefore  cannot  be  construed  as  having  reference 
to  a  provision   which   was  passed   subsequently.     The    words 
"  whether  required  by  the  Statute  .of  any  State  or  not,"  cannot, 
in  my  opinion,  be  held  to  meet,  or  to  refer  to,  any  future  law 
that  may  be  passed  by  the  legislature  of  Queensland  for  the 
benefit  of  assured  persons.     Leaving  that  out  of  consideration, 
the  question  arises   whether  the  provisions  of  sec.  22  of   the 
Lift  Aaaurance  Companies  Act  are  capable  of  being  waived,  and 
that  is  a  question  of  very  general  importance.     In  considering 
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H.  C.  OF  A.  that  question,  it  is  necessary  to  have  regard  to  the  objects  of  the 
1905.        legislature  in  passing  the  Act.      Up  to  the  passing  of  this  Act 

The  EgriT-   there  was  practically  no  control  over  life  assurance  companies. 

A.Su  ^^^*  '^^y  company  could  come  to  Queensland  and  carry  on  business. 
OK  THE      It  might  have  no  assets,  and  it  might  be  insolvent ;  but,  solvent 
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States      or  insolvent,   there   was   practically   no   protection   for   persons 
Bogie.       entering  into  any  contract  with  it      When  I  say  could  come  to 
Queensland,  I  mean  foreign  companies  could  come,  or  a  company 
might  be   established,   without  any  realizable  assets   at  alL    I 
remember  an  instance  of  that  sort  coming  under  my  notice  when 
I  was  on  the  Queensland  Bench.      It  is,  therefore,  provided  that 
every   insurance   company  carrying  on   business  must   deposit 
with   the  Treasurer   £10,000   in   cash   or   securities,  and    must 
make  periodical  returns.     Companies  were  at  liberty   to  come 
on   those  conditions,  or  to  stay   away.     It   is  further  provided 
by  sec.  17  that  they  shall  not  be  allowed  to  carry  on  business 
until  they  have  l)een  duly  registered  under  the   British   Com- 
panies Act  1870,  or  the  Foreign  Gompanies  Act  1895,  and  then 
it  is  provided  by  sec.  22  that  policies  shall  not  lapse  for  non- 
payment of  premiums  as   long  as   the   surrender  value  is  not 
exhausted.     Under  the  law,  as  it  stood  before,  a  great  number  of 
policies  used  to  lapse  for  non-payment  of  premiums.     This  was 
recognized  to  be  a  great  hardship,  and  the  legislature  thought  fit 
to  say : — "  We  will  regulate  insurance  companies.    If  they  choose 
to  carry  on  business  m  this  State  they  shall  do  so  on  these  terms; 
and  we  will  not  allow  this  particular  form  of  provident  provision 
for  the  future  to  be  destroyed  by  the  mere  non-payment  of  an 
instalment  at  a  particular  time.      Those  are  the  conditions  under 
which  we  will  allow  companies  to  do  business  in  Queensland."     I 
think  a  law  of  that  sort  lays  down  a  rule  of  public  policy,  and 
that  it  would  be  making  the  law  nugatory  if  a  stipulation  in  a 
policy  inconsistent  with  it   were  allowed  to  prevail  over  it,  so 
that  the  parties  could  contract  themselves  out  of  the  section.     I 
suppose  a  company  might  frame  its  policies  in  such  a  way  as  to 
escape  the  opei^ation   of  the  section   altogether.     For  instance, 
suppose  there  were  a  simple  provision  that  upon  the  non-pay- 
ment of  a  premium   the  policy  shall   lapse,  and  there  were  no 
provision  for  any  surrender  value,  the  section  would  not  apply. 
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But  a  stipulation  that,  notwithstanding  sec.  22  of  the  Life 
Insurance  Companies  -4c^,  the  policy  shall  lapse  for  non-payment 
of  premiums,  notwithstanding  the  existence  of  a  surrender  value, 
ivould,  it  seems  to  me,  be  in  direct  conflict  with  the  intention  of 
the  legislature  as  declared  by  the  Act.  I  have,  therefore,  come 
to  the  conclusion  that  this  is  a  provision  that  cannot  be  waived. 
It  is  a  provision  not  solely  for  the  benefit  of  the  assured ;  it  was 
considered  by  the  legislature  to  be  an  important  condition,  which 
ought  to  attach  to  all  such  contracts  for  the  future.  I  am  of 
opinion,  therefore,  that  all  the  answers  the  Society  have  made  to 
the  claim  of  the  plaintiff  in  this  case  fail,  and  that  the  decision 
of  the  learned  Judge  was  correct. 
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Barton  J.  I  agree  with  the  judgment  which  has  been 
delivered  with  respect  to  the  questions  that  arise  on  the  plead- 
ings, as  far  as  they  are  questions  of  estoppel  or  waiver,  and  I  do 
not  propose  on  that  point  to  make  any  lengthy  remarks.  I  agree 
with  His  Honor  the  Chief  Justice  in  attaching  the  greatest 
weight  to  the  authority  of  the  case  of  Hughes  v.  The  Metropolitan 
Jtailway  Co,  (1).  I  am  of  opinion  that  if  the  documents  in  the 
present  case  did  not  show  a  completion  of  the  contract,  there  was 
a  pendency  of  negotiation  amply  within  the  decision  in  that  case 
which  would  render  it  inequitable  for  the  company  to  set  up  a 
lapse  or  forfeiture  of  the  policy  pending  the  negotiations.  The 
facts  of  that  case  I  do  not  propose  to  repeat,  but  I  wish  to  refer 
to  some  of  the  remarks  of  Lord  Cairns  L.C.  (2).  The  appellant 
had  spoken  of  a  letter  which  he  had  received,  and  the  Lord 
Chancellor  said : — "  I  read  this  as  a  definite  intimation  on  the 
part  of  the  respondents  that  they  would  not  proceed  to  execute 
the  repairs  (although  they  stated  their  readiness  to  commence 
them  forthwith),  if  they  found  that  there  was  a  probability  of 
ah  arrangement  to  purchase  being  come  to.  The  appellant,  when 
he  received  that  letter,  might  have  said,  I  have  no  intention  of 
becoming  a  purchaser ;  or  he  might  have  said,  I  may  become  a 
purchaser;  but  if  a  negotiation  is  to  be  commenced  you  must 
understand  that  it  is  to  be  without  prejudice  to  my  notice  to 
repair  ;  you  must  go  on  and  make  the  repairs  as  if  there  was  no 


(1)  2App.  Cm.,  439. 
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negotiation ;  or  he  might  have  said  simply,  I  will  adopt  what  yon 
propose,  and  enter  upon  a  negotiation,  saying  nothing  farther. 
That  third  course  is  the  course  which  he  took,  and  it  is  a  course 
which,  as  it  seems  to  me,  when  taken,  carried  with  it  the  intima- 
tion that  he  was  satisfied  with  the  footing  upon  which  the  matter 
was  put  by  the  letter  which  he  was  answering.  This  is  what  his 
solicitors  say  in  their  letter  of  the  1st  of  December : — '  If  the 
company  are  the  owners  of '  certain  other  houses,  *  and  are  willing 
to  sell  them  all  *  (that  is  all  the  houses), '  and  give  immediate  pos- 
session, our  client  will,  on  learning  the  price,  consider  whether  it 
is  worth  while  to  acquire  the  company's  interest  or  not  In  men- 
tioning the  price,  please  to  give  us  particulars  of  the  tenancies, 
and  rents  paid  to  the  company.'  Now,  that  being  a  letter  which, 
as  it  appears  to  me,  acceded  to  the  suggestion  that  the  repairs 
were  to  be  deferred  until  it  was  ascertained  whether  an  agree- 
ment could  be  made  for  the  purchase,  on  the  4th  December  that 
letter  of  the  1st  was  replied  to,  and  replied  to  in  this  way  : — ^  We 
are  in  receipt  of  yours  of  the  1st  inst.  The  particulars  and  terms 
asked  for  shall  be  sent  in  the  course  of  a  few  day&'  Again,  on 
the  30th  of  December,  the  agents  of  the  respondents  wrote  to  the 
solicitors  of  the  appellant — *  We  send  you  herevriith  a  statement 
of  the  company's  receipts  and  payments  in  respect  of  the  houses 
in  Euston  Road  as  requested  by  you.  The  company  will  agree 
to  surrender  the  whole  of  the  leases  in  consideration  of  a  pay- 
ment of  £3,000.  We  shall  be  glad  to  hear  from  you  at  your 
early  convenience.'  That  is  followed  by  the  particulars  of  the 
Metropolitan  Railway  Company's  interest  in  the  houses  in  Euston 
Road,  the  property  of  Mr.  Hughes,"  and  so  on.  Now,  I  have  read 
that  passage  in  order  to  show  the  complete  parallel  in  reason 
which  exists  between  the  negotiations  that  took  place  in  that 
case,  and  the  negotiations  which  have  taken  place  between  the 
deceased  Bogie  and  the  defendant  Society ;  and  for  the  same 
reasons  that  it  was  held  inequitable  that  the  appellant  should 
there  claim  to  insist  upon  his  notice  to  repair  within  the  specified 
time,  I  think  it  is  quite  clear  in  this  case  equity  would  not  allow 
this  Society  to  insist  on  the  lapse  or  forfeiture  of  the  policy.  I 
attach,  however,  more  importance  to  the  other  question,  which  is 
the  one  arising  from  the  Statute — that  is,  the  Life  Assunvnce 
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Companies  Act  1901  of  Queensland.  The  52nd  section  of  that 
Act  says:  [His  Honor  here  read  sec.  62].  The  22nd  section 
says  :  [His  Honor  here  read  sec.  22]. 

It  is  contended  that  in  effect  this  Society  gives  no  surrender 
value,  and  therefore  it  is  exempt  from  the  provisions  of  the 
section  in  respect  of  any  agreement  which  it  may  make  with 
any  policy-holder.  Now,  there  are  some  passages  in  the  case 
before  us  very  relevant  to  the  correctness  or  otherwise  of  that 
contention.  I  find  in  the  answer  to  interrogatory  26  this  state- 
ment : — "  In  calculating  the  minimum  value  allowed  for  the 
surrender  of  policies  for  the  whole  term  of  life  the  guaranteed 
cash  value  is  determined  by  a  certain  percentage  of  the  cash 
reserve  held  by  the  defendant  at  the  end  of  the  third  year  of  the 
existence  of  such  policiea"  And  the  answer  to  Interrogatory  23 
the  question  being  what  was  the  surrender  value  of  the  said 
policy  on  the  28th  May  1904,  was: — "The  surrender  value  of 
the  said  policy,  No.  1,019,296,  on  the  28th  May  1904,  waa  the 
sum  set  forth  in  the  table  on  the  third  page  of  the  said  policy,  as 
being  the  cash  value  at  the  end  of  the  third  year,  which,  to  the 
best  of  my  knowledge,  information,  and  belief,  is  the  sum  of  £14 
10s.,''  (that  was  afterwards  corrected,  and  it  was  admitted  that  it 
should  be  the  sum  of  £20.)  The  table  set  forth  on  the  third  page 
of  the  policy  is  **  Table  of  Loans  and  of  Surrender  Values,"  con- 
taining calculations  of  cash  value,  which  is  the  only  value 
applicable  to  this  case.  We  find  on  the  same  page: — "If  the 
assured  be  living,  and  this  policy  is  in  force  on  the  twenty-eighth 
day  of  November  nineteen  hundred  and  fifteen,  the  society  will 
pay  to  the  assured  or  assigns  a  cash  bonus  consisting  in  the 
policy's  full  share  of  surplus  profits,  as  determined  by  the 
actuaries  of  the  society,  this  poUcy  may  then  be  continued  or 
surrendered  by  said  assured  or  assigns  under  one  of  the  follo>ving 
options,"  among  which  is — "  Draw  entire  cash  value  (consisting  of 
guaranteed  cash  value,  as  fixed  in  the  above  table,  together  with 
the  bonus)."  Now,  the  guaranteed  cash  value  has  already  been 
identified  in  that  table  with  the  surrender  value,  and  there  is 
clear  evidence  of  the  intention  of  the  Society,  as  between  them 
and  those  who  contracted  with  them,  that  there  shall  be  a  compu- 
tation called  surrender  value,  and  that  value  is  applicable  within 
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the  temis  of  this  section  for  the  purposes  of  the  section.      In  the 
same  policy  we  find,  a  little  above  the  signature  of  the  officer  of 
the  Society,  these  words : — "  The  loans,  surrender  values,  bonus 
guarantee  options,  privileges  and  conditions  stated  on  the  second 
and  third  pages  hereof,  form  a  part  of  this  contract  as  fully  as  if 
recited  at  length  over  the  signatures  hereto  affixed."    So  that  the 
Society  in  this  policy  has  contracted  for  such  a  surrender  value 
as  it  describes,  and  if  this  surrender  value  is  considered  some- 
thing different  to  the  kind  stipulated  for  by  the  Act,  I  find  myself 
unable  to  apprehend  the  real  difference.     There  being  this  sur- 
render value,  we  find  a  statutory  provision  that  "no  policy  issued 
by  a  Company  shall  lapse  to  the  Company  for  non-payment  of 
premiums  so  long  as  the  premiums  and  interest  in  arrears  are  not 
in  excess  of  the  surrender  value  as  calculated  in  accordsuice  with 
the  answer  to  the  ninth  question  contained  in  the  statement  as 
prepared  by  the  Company  in  the  form  of  the  eighth  schedule  to 
this  Act."      Now,  it  is  important  to  remember  that  the  Act  of 
Parliament  which  we  are  considering  is  not  a  private  Act ;  it  is 
not  an  Act  dealing  with  private  relations.     There  might  be  some 
difference  in  the  view  one  would  take  of  it  in  the  event  of  its 
having  been  a  private  Act  incorporating  this  society  in  Queens- 
land, but  this  Act   is  nothing  of  the  sort.     It  is  a  public  Act, 
regulating  the  entire  relations  between  insurance  companies  and 
the  public  doing  business  with  those  companies,  and  in  case  of 
any  doubt  or  ambiguity  as  to  the  construction  of  such  an  Act, 
regard  must  be  had  to  its  scope  and  purpose.   The  very  provision 
in  question  is  one  of  a  series  of  enactments  dealing  with  policies 
and  protecting  the  relations  of  the  public  with  any  societies  or 
companies  which  comply  with  the  provisions  of  the  Act,  make 
their  deposit,  and  are  registered  to  do  business.     The  conditions 
under   which  they  are  to  do  business  are  defined  in  the  Act 
Such  an  Act  is  prima  fade^  for  the  adjustment  of  public  interests, 
and  not  for  the  accommodation  of  purely  private  righta     If  that  is 
the  correct  view,  as  from  the  scope  and  purpose  I  have  not  the  least 
hesitation  in  saying  that  I  take  it  to  be,  those  who  seek  to  show 
that  the  maxim  cuilibet  licet  renuntia/re  juri  pro  se  introd/wdo 
is  applicable  here,  must  show  that  it  is  not  only  applicable  to  a 
Statute  regulating  private  relations,  but  also  to  a  Statute  dealing 
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with   public   interests.      MaxweWs   Interpretation   of  Statutes, 
(4th  ed.),  p.  680,  says  : — "  Another  maxim  which  sanctions  the 
non-observance  of  a  statutory  provision,  is  that  cuilibet  licet 
renuntiare  jv/ri  pro  se  introducto.     Every  one  has  a  right  to 
waive,  and  to  agree  to  waive  the  advantage  of  a  law  or  rule  made 
solely  for  the  benefit  and  protection  of  the  individual,  in  his 
private  capacity,  and  which   may  be   dispensed   with   without 
infringing  on  any  public  right  or  public  policy."     The  matter  for 
present  purposes  is  contained  in  the  words  juri  pro  se  introducto, 
for,  if  the  provision  is  solely  for  the  regulation  of  a  private  right, 
then  the  person  may  take  advantage  of  it,  and  not  otherwise. 
At  page  584,  he  says : — "  But  when  public  policy  requires  the 
observance  of  the  provision,  it  cannot  be  waived  by  an  individual. 
Privaiorum    conventio  ju/ri   publico   noii    derogat      Private 
compacto  are  not  permitted   either   to   render    that   sufficient, 
between  themselves,  which  the  law  declares  essentially  insuffi- 
cient;  or  to  impair  the  integrity  of  a  rule  necessary  for  the 
common  welfare;   such,  for  instance,  as  the  enactment  which 
requires  the  attestation   of    wills."     The  right  of    persons  to 
depart  from  a  rule  laid  down  by  Statute,  if  it  is  purely  in  the 
regulation  of  private  interests,  and  not  if  it  is  part  of  a  public 
policy,  has  been  illustrated  in  some  American  decisions,  which 
seem  to  me  to  contain  propositions  of  reason.     One  is  the  case  of 
ReiUy  v.  Franklin  Insurance  Co.  of  St  Louis  (1),  and  in  that  it 
is  stated : — "  A  Statute  provided  that  where  real  property  within 
the  State,  insured  against  fire,  should  be  totally  destroyed  by  fire 
without  criminal  fault  of  the  assured,  the  amount  of  insurance 
written  in  the  policy  '  should  be  taken  and  deemed  to  be  the  true 
value  of  the  property  at  the  time  of  such  loss,  and  the  amount  of 
the  loss  sustained,'  and  the  measure  of  damages.     In  a  policy 
issued  after  the  Statute  took  effect,  the  parties  stipulated  that 
the  damages  should  be  established  'according  to  the  true  and 
actual  cash  marketable  value'  of  the  property  when  the  loss 
happened.     Held,  that  the  amount  written  in  the  policy  was 
conclusive  as  to  the  amount  of   damages,  and  on  grounds  of 
public  policy  could  not  be  changed  by  such  stipulation."    Then 
the  passage  which  was  cited  to  us  was  referred  to  (pages  555  and 

(1)  2S  Amer.  Rep.,  552. 
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556) : — "  But  the  Counsel  further  contends  that,  by  reason  of  the 
stipulation  in  tlie  policy,  the  Statute  does  not  apply  and  cannot 
govern  as  to  the  extent  of  the  defendant's  liability.  It  is  said 
the  parties  were  abundantly  able  to  contract  for  themselves;  that 
they  could  restrict  or  change  the  rule  provided  by  the  Statute ; 
and  that  the  aasured  did  expressly  waive  that  rule,  by  agreeing 
that  the  loss  should  be  established  according  to  the  true  and 
actual  cash  marketable  value  of  the  property  when  destroyed 
We  have  no  doubt  that  the  Statute  applies  to  the  policy ;  and  so 
far  as  there  is  any  conflict  or  inconsistency  between  it  and  the 
provisions  of  the  policy,  the  Statute  mast  control."  A  strictly 
analogous  question  was  presented  to  the  United  States  Circuit 
Court  for  the  Western  District  of  Missouri,  in  White  v.  Conn, 
Mutual  Life  Insurance  Co.  (1).  In  that  case,  it  was  held  that  an 
Act  of  the  legislature  of  Missouri,  in  respect  to  policies  of  life 
insurance,  extended  to  all  policies  delivered  after  the  Act  took 
effect ;  and  that  where  the  provisions  of  the  Act  were  in  conflict 
with  the  stipulations  of  the  policy,  the  Act  controlled.  There 
is  a  further  case  cited,  namely,  Griffiih  v.  The  New  York  Life 
Insurance  Co.  (2).  Although  it  is  not  authoritative,  so  far  as 
this  Court  is  concerned,  it  is  competent,  of  course,  for  us  to 
examine  it,  for  the  purpose  of  seeing  whether  it  contains 
propositions  to  which  our  reason  assents.  In  that  it  is  stated : — 
"  Where  the  object  of  a  Statute  is  to  promote  great  public 
interests,  liberty,  or  morals,  it  cannot  be  defeated  by  a  stipu- 
lation made  by  one  of  the  class  of  persons  entitled  to  its  pro- 
tection. If  a  Statute  declares  that  no  life  insurance  company 
shall  have  the  power  to  declare  forfeited  or  lapsed  any  policy  by 
reason  of  non-payn^nt  of  premiums,  unless  notice  shall  be  given 
as  in  the  Statute  stated,  any  contract  between  the  company  and 
the  assured  stipulating  for  a  forfeiture  of  the  policy  in  the 
absence  of  such  notice  is  ultra  vires  and  void.  The  Statute 
indicates  the  legislative  will,  that,  as  a  matter  of  public  policy, 
life  insurance  corporations  shall  be  deprived  of  the  power  to 
declare  forfeited  policies  of  insurance  for  the  non-payment  of 
premiums  except  in  the  prescribed  mode,  and  a  waiver  on  the 


(1)4  Dill,  177. 
(2)  40  Amer.  St.  Hep.,  p.  96  ;  101  Giilifornia,  627. 
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part  of  the  assured  cannot  be  considered  to  confer  a  power 
which  the  Statute  has  taken  away."  And  then,  on  the  ques- 
tion thus  stated — "  Did  the  non-payment  of  the  second  annual 
premium  which  fell  due  June  1,  1900  (but  upon  the  payment  of 
which  a  grace  of  one  month  was,  by  the  terms  of  the  policy, 
allowed),  work  a  forfeiture  of  the  policy  ? "  the  report  pro- 
ceeds (1) : — "  The  law  of  the  State  of  New  York  under  which 
this  policy  is  issued  is  set  out  in  the  twelfth  finding  of  the 
Court,  and  need  not  be  repeated.  It  is  also  found  that  the 
defendant  did  not  give  the  notice,  as  required  by  said  Statute. 

"  In  avoidance  of  this  Statute,  and  as  a  waiver  of  the  notice 
there  provided  for,  respondent  relies  upon  the  following  clause  in 
the  policy  : — *  Notice  that  each  and  every  payment  of  premiums 
is  due  at  the  date  named  in  the  policy,  is  given  and  accepted  by 
the  delivery  and  acceptance  of  this  policy,  and  any  further 
notice  required  by  any  Statute  is  hereby  expressly  waived.' 

"  The  policy  also  provided  as  follows  : — *  That  if  the  premiums 
are  not  paid  as  hereinbefore  provided,  on  or  before  the  days  when 
due,  then  this  policy  shall  become  void,  and  all  payments  previously 
made  shall  be  forfeited  to  the  Company.' 

"  Such  provision  as  the  law  prescribes  for  the  advantage  or 
protection  of  individuals  may,  as  a  rule,  be  waived  by  them,  where 
not  inhibited  by  public  policy. 

"  Where  no  principle  of  public  policy  is  violated,  parties  are  at 
liberty  to  forego  the  protection  of  the  law :  Sedgwick  on 
Statutory  and  ConHtitittioval  Law,  109. 

"  Where,  however,  *  the  object  of  a  Statute  is  to  promote  great 
public  interests,  liberty  or  morals,  it  cannot  be  defeated  by  any 
private  stipulation.' " 

After  referring  to  other  cases,  the  Judge  continues  (2): — "  The 
Statute  in  question  is  regarded  as  indicative  of  the  legislative  will 
that,  as  a  matter  of  public  policy,  life  insurance  Companies  should 
be  deprived  of  the  power  to  declare  policies  forfeited  for  non-pay- 
ment of  premiums,  except  in  the  prescribed  mode,  and  that  being 
deprived  of  the  power  so  to  do,  a  waiver  on  the  part  of  the 
insured  cannot  be  construed  to  confer  such  power  in  the  face  of 
the  law  which  has  taken  it  away.     The  reasons  for  such  a  policy 

(1)  40  Amer.  St.  Rep.,  96,  at  p.  102.        (2)  40  Amer.  St.  Rep.,  96,  at  p.  104. 
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are  so  numerous  and  obvious,  that  it  is  not  deemed  necessary  to 
occupy  time  and  space  in  specifying  them.      The  conclusion  is 
reached  that,  as  no  notice  was  given  by  defendant,  the  policy  'wras 
not  forfeited  by  failure  to  pay  the  annual  premium  which  fell  due 
June  1,  1890."     Now,  there  is  a  case  in  which  a  company  of  the 
same  name  as  the  defendant  company  was  interested,  and  I  believe 
it  to  be  the  same  Society,  viz.,  Wall  v.  Equitable  Life  Aasvurance 
Society  (1).    The  Judge  who  delivered  the  judgment  was  Br^iver 
J.,  Judge  of  the  Supreme  Court  of  the  United  States,  but  sitting 
on  circuit  in  the  Western  District  of  Missouri.     The  averment 
of  the  defendants  in  the  statement  of  the  case  (p.  274)  was : — 
"  That,  in   the  application  for  insurance,   the  insured,  in   con- 
sideration of  the  agreements  in  the  policy,  thereby  applied  for, 
(being   the  agreement    in  said    policy   providing   for    paid-up 
insurance  in  the  event  of  the  surrender  of  the  policy  at  certain 
periods   and    under    certain  conditions   specified,)   waived  and 
relinquished  all   right  or  claim  to  any   other  surrender  value 
than  so  provided,  whether  required  by  a  Statute  of  any  State  or 
not " — words  which  have  their  echo  in  this  policy.     Brewer  J.  in 
giving  judgment,  said  this : — "  In  respect  to  the  second  question, 
the  following  are  the  two  sections  of  the  Statute   which  are 
applicable : — Sec.  5983,  2  Rev.,  St. — *  No  policy  of  insurance  on 
life  hereafter  issued  by  any  life  insurance  company  authorized  to 
do  business  in  this  State,  on  and  after  the  first  day  of  August,  A.D. 
1879,  shaU,  after  payment  upon  it  of  two  full  annual  premiums,  be 
forfeited  or  become  void,  by  reason  of  the  non-payment  of  premium 
thereon,  but  it  shall  be  subject  to  the  following  rules  of  commuta- 
tion, to  wit.'    (Then  follows  a  statement  of  the  mode  of  computing 
the  amount  payable  in  such  case).  Sec  5985 — *If  the  death  of  the 
insured  occur  within  the  term  of  temporary  insurance  covered  by 
the  value  of  the  policy  as  determined  in  sec.  5983  and  if  no  con- 
dition of  the  insurance  other  than  the  payment  of  premiums  shall 
have  been  violated  by  the  insured,  the  Company  shall  be  bound 
to  pay  the  amount  of  the  policy,  the  same  as  if  there  had  been 
no  default  in  the  payment  of  the  premium,  anything  in  the  policy 
to  the  contrary  notwithstanding.* 

"  Now,  in  the  policy  sued  on  there  is  a  non-forfeiture  clause,  but 

(1)  32  Fed.  Rep.,  273. 
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containing  a  different  provision,  and  it   is  alleged  that  in  the 
application  the  insured  waived   and   relinquished  all   right  or 
claim  to  any  other  surrender  value  than  that  provided  in  the 
policy,  whether  required  by  the  Statute  of  the  State  or  not. 
This  is  the  doubtful  question.     It  is  strenuously  insisted  by  the 
defendant  that   the   Statute   of   Missouri   neither    forbids,   nor 
declares  null,  nor  makes  anywise  illegal,  such  a  waiver  as  the  one 
in  question;    that  it  merely  gives  a  right  or  privilege  to  the 
insured  which,  like  any  other  personal  right  or  privilege,  he  may 
for  sufficient  consideration  waive,  and  that  such  a  waiver,  not 
being  forbidden  by  the  Statute,  is  not  contrary  to  public  policy 
in  any  such  sense  as  that  the  Courts  should  refuse  to  enforce  it. 
Back  of  this  argument  and  strongly  supporting  it  is  that  liberty 
of  contract  which  Courts  are  so  strenuous  to  uphold.     While  I 
am  constrained  to  hold  adversely  to  the  defendant,  it  is    with 
grave  doubts  as  to  the  correctness  of  my  conclusion.     In  the  first 
place,  a  technical  argument  can  be  made  on  the  language  of  the 
Statute.     It  says  the  value  of  the  policy  shall  be  determined  in  a 
certain  way,  and  then  that,  if  the  death  of  the  insured  occur 
during  the  term  of  temporary  insurance  covered  by  the  value  of 
the  policy  thus  determined,  the  company  shall  be  bound  to  pay 
the  amount  of  the  policy,  *  anything  in  the  policy  to  the  contrary 
notwithstanding.'     This  language  is  broad  enough  to  include  a 
waiver,  and  may  be  construed  as  meaning  that  no  stipulation,  no 
waiver,  no  agreement  for  a  different  forfeiture, — in  fact  nothing 
that  a  party  can  put  into  a  policy, — shall  defeat  the  right  to 
recover  the   full   amount,  if  death  occurs  during  this  time  of 
temporary  insurance.     Of  course,  this  is  a  purely  technical  con- 
struction of  the  Statute,  and  I  am  disposed  to  rest  my  conclusion 
more  upon  the  matter  of  public  policy.     And  here  the  history  of 
insurance  must  be  taken  into  consideration.     It  is  notorious  that 
many   insurance    companies   were   rigorous   in    insisting    upon 
forfeitures,"  (I  think  that  possibly  there  is  some  parallel  in  the 
history  here  related  and  some  happenings  in  these  States   of 
Australia),  "sometimes  under  very  inequitable  circumstances,  and 
there  was  no  little  public  clamour  by  reason  thereof.      Such 
clamour  prompted  many  legislatures  to  interfere,  and  to  seek  by 
legislation  to  protect  what  they  supposed  the  rights  of  the  insured. 
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Such  seems  to  have  been  the  thought  of  the  Missouri  legislature, 
and  it  evidently  intended  by  its  legislation  to  provide   a   fixed 
and  absolute  rule  applicable  to  all  cases, — absolute  and  universal, 
because  if  it  applied  only  in  cases  where  the  policies  were  silent, 
or  if  it  could  be  waived  or  changed,  a  child  can  see  that  it  would 
protect  only  so  far  as  the  insurance  companies  were  willing.     So, 
although  no  words  of  penalty  are  attached,  no  express  denial  of 
the  right  to  waive,  in  fact  no  words  of  negation  in  any  direction, 
yet  it  seems  to  me  fair  to  say  that  the  affirmative  language  of 
this  Statute  discloses  a  public  policy  which  no  Court  ought  to 
question    or   refuse    to   enforce:    Railway    Go.   v.  Fearyey   (1). 
The  legislature  has  by  this  language  declared  a  rule  in  respect 
to  forfeitures  m  life  insurance  policies ;  it  has  thus  established 
the  policy  which  it  believes  should  obtain  in  this  State,   and, 
though  sitting  on  the  Federal  Bench,  it  is  my  duty  to  administer 
the  laws  of  this  State  in  the  spirit  in  which  they  were  enacted, 
and  to  uphold  both  their  letter  and  their  spirit.     It  is  voluntary 
with  any  foreign  insurance  company  whether  it  shall  come  into 
this  State  to  transact  business ;  coming  in,  it  should  be  willing  to 
comply  with  all  the  Statutes  as  to  all  business  arising  within  this 
State,  and  no  Court,  least  of  all  a  Federal  Court,  should  hasten 
to  release  it  from  this  obligation.     From  these  views  and  with 
this  feeling,  I  am  constrained,   though  with   grave  doubts,  to 
sustain  the  motion  to  strike  out."     Well,  the  Supreme  Court  of 
the  United  States,  to  which  the  matter  went  on  appeal,  upheld 
the  judgment  of  Brewer  J.,  and  apparently  without  sharing  his 
doubts.     I  may  as  well  refer  to  a  few  words  from  the  judgment 
of  Gray  J.  (2) : — "  By  the  Revised  Statutes  of  Missouri  of  1879, 
in  force  when  this  policj^  was  made,  it  was  enacted  as  follows." 
[Then  follow  the  sections  which  I  have  read].     "  The  manifest 
object  of  this  Statute,  as  of  many  Statutes  regulating  the  form  of 
policies  of  insurance  on  lives  or  against  fires,  is  to  prevent  insur- 
ance Companies  from  inserting  in  their   policies  conditions  of 
forfeiture  or  restriction,  except  so  far  as  the  Statute  permite. 
The  Statute  is  not  directory  only,  or  subject  to  be  set  aside  by  the 
Company  with  the  consent  of  the  assured ;  but  it  is  mandatory, 
and  controls  the  nature  and  terms  of  the  contract  into  which  the 
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Company  may  induce  the  assured  to  enter.  This  clearly  appears 
:f  rom  the  unequivocal  words  of  command  and  of  prohibition  above 
quoted  .  .  ."  The  Judge  winds  up  by  saying : — "  It  follows  that 
"the  insertion,  in  the  policy  of  a  provision  for  a  different  rule  of 
commutation  from  that  prescribed  by  the  Statute,  in  case  of  default 
of  payment  of  premium  after  three  premiums  have  been  paid ;  as 
well  as  the  insertion,  in  the  application,  of  a  clause  by  which  the 
beneficiary  purports  to  *  waive  and  relinquish  all  right  or  claim  to 
any  other  surrender  value  than  that  so  provided,  whether  required 
by  a  Statute  of  any  State  or  not ;'  is  an  ineffectual  attempt  to 
evade  and  nullify  the  clear  Words  of  the  Statute."  Although  that 
decision  does  not  bind  us,  it  compels  the  assent  of  my  reason. 
The  matters  determined  are  completely  analogous — in  fact,  the 
reasoning  is  so  clear  that  I  cannot  escape  its  conclusions  in  dealing 
with  the  present  case,  and  here  I  am  referring  to  the  judgment  of 
Hrewei'  J.,  as  well  as  to  that  from  which  I  have  just  quoted.  The 
ease  of  The  Netherseal  Colliery  Co.  v.  Baitr^u  (1)  was  referred  to. 
That  was  decided  the  year  before  the  United  States  Court  case 
which  I  have  just  read,  but  there  is  no  similarity  in  the  facts  of 
the  two  cases.  There  is  something  similar  in  the  principle  involved. 
Persons  were  employed  in  a  mine,  under  a  contract  that  coals 
should  be  paid  for  at  Is.  6d.  per  ton,  and  heading  slack  at  7d.  per 
ton,  no  other  slack  to  be  paid  for ;  all  other  slack  to  be  deducted 
from  the  different  places  in  proportion  to  their  loading,  and  a 
premium  of  2d.  a  ton  on  the  coal  to  be  paid  to  all  those  places 
whase  boxes  of  coal  did  not  contain  an  average  of  more  than 
1121bs.  of  dust  each  week.  The  coal  (including  the  slack  gotten) 
was  weighed  close  to  the  pit's  mouth,  and  was  then  sorted  and 
carried  forty  yards,  and  shot  on  a  screen,  more  slack  being  caused 
by  the  operations ;  a  note  of  the  slack  which  passed  through  the 
screen  was  taken  by  a  person  employed  only  by  the  mine-owners, 
and  the  weight  of  the  slack  was  deducted  from  the  weight  at  the 
pit's  mouth.  The  wages  of  the  miners  were  paid  accordmg  to 
the  weight  of  the  coal,  after  thus  deducting  the  slack.  An  action 
was  brought  by  the  miners,  to  recover  from  their  employers  the 
difference  between  the  wages  so  ascertained  and  the  full  wages  if 
no  such  deduction  had  been  made.     It  was  held,  affirming  the 

(1)  14  App.  Cas.,228. 
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decision  of  the  Court  of  Appeal  (1),  that  the  miners  were 
entitled  to  recover.  By  Lord  Halsbury  L.C.  and  Lords  Her^IieU 
and  Macnaghten:  "  Because,  by  the  contract  the  amount  of 
wages  paid  depended  '  on  the  amount  of  mineral  gotten '  within 
the  meaning  of  sec.  17  of  the  Coal  Alines  Regvlation  Act  1872 
(35  &  36  Vict.  76),  but  the  miners  were  not  paid  'according  to 
the  weight  of  the  mineral  gotten '  nor  was  '  such  mineral  truly 
weighed  accordingly,'  within  the  meaning  of  that  section;  for 
'  the  mineral  contracted  to  be  gotten '  was  coal  including  slack, 
and  slack  was  not  *  material  other  than  mineral  contracted  to  be 
gotten  *  and  was,  therefore,  not  one  of  the  deductions  allowed  by 
that  section."  The  miners  had  made  an  agreement  outside  the 
terms  of  the  Statute,  but  as  they  contested  it  afterwards,  I  pre- 
sume that  they  found  it  not  profitable  to  themselve&  It  was  held 
that  that  agreement  did  not  hold,  because  the  miners  were  not 
entitled  to  contract  themselves  out  of  the  terms  of  the  Statute. 
Although  there  might  have  been  a  good  deal  of  room  for  the 
argument  that  private  relations  only  were  concerned,  it  is  clear 
that  it  was  held  that  the  Statute  was  a  matter  of  public  policy 
because  it  was  for  that  reason  that  the  miners  could  not  contract 
themselves  out  of  it.  The  decision  given  by  the  majority  of  the 
Judges  in  the  House  of  Lords  shows  conclusively  that  they 
thought  that  this  Statute  created  a  statutory  duty,  which 
deprived  the  parties  concerned  of  the  right  to  contract  them- 
selves out  of  it.  But  it  seems  to  me  that  the  reasoning  in  the 
United  States  cases  completely  establishes  the  position  of  the 
plaintiff  that  this  is  a  public  Statute,  dealing  with  public  interests, 
and  not  merely  a  regulation  of  private  rights.  I  have  already 
expressed  my  opinion  on  that  point,  and  the  reasons  for  my 
opinion,  and  it  follows  that  I  am  bound  to  hold  that  this  Statute 
is  not  rendered  inapplicable  by  the  condition  in  the  policy,  and 
that  the  condition  by  which  it  is  sought  to  take  the  matter  out  of 
the  section  and  create  a  lapse,  which  then  would  be  the  position, 
is  of  no  effect.  I  agree  therefore  that  the  appeal  should  be 
dismissed. 


O'Connor  J.    I  entirely  concur  in  the  conclusions  of  His 
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Honour  Mr.  Justice  Power  on  the  facts  decided  by  him,  and  I 
am  of  opinion  that  those  conclusions  must  be  supported,  for  the 
reasons  given  by  my  learned  brother  the  Chief  Justice.  On  that 
part  of  the  case,  I  do  not  think  it  necessary  to  add  another  word, 
but  the  other  ground,  upon  which  His  Honour  Mr.  Justice  Power 
did  not  think  it  necessary  to  express  an  opinion,  involves  con- 
siderations of  such  importance,  that  I  propose  to  add  something  to 
what  has  been  already  said  by  my  learned  brothers.  In  defend- 
ing the  action,  the  insurance  company  set  up  the  fifth  condition 
of  the  policy,  which  is  in  these  words : — "  This  policy  shall  lapse 
and  together  with  all  premiums  paid  thereon  shall  forfeit  to  the 
society  on  the  non-payment  of  any  premium  when  due."  They 
alleged  that  such  being  the  terms  of  the  contract,  as  a  premium 
had  not  been  paid,  the  policy  lapsed.  The  plaintiff,  on  the  other 
hand,  relied  on  sec,  22  of  the  Life  Insuravce  Companies  Act  1901, 
iwhich  is  in  these  words : — "  No  policy  issued  by  a  Company  shall 
lapse  to  the  Company  for  non-payment  of  premiums  so  long  as 
the  premiums  and  interest  in  arrears  are  not  in  excess  of  the 
surrender  value  as  calculated  in  accordance  with  the  answer  to 
the  ninth  question  contained  in  the  statement  as  prepared 
by  the  Company  in  the  form  of  the  Eighth  Schedule  to  this  Act." 
The  plaintiff  alleged  that  the  insurance  company  had  in  their 
hands  surrender  value  to  an  amount  sufficient  to  prevent  the  policy 
from  lapsing  within  the  meaning  of  that  section,  and  therefore 
that  they  could  not  rely  upon  the  fifth  condition  of  the  policy. 
The  rule  with  regard  to  the  interpretation  of  Acts  of  this  kind 
may  be  very  simply  stated.  Generally  speaking,  enactments  of  the 
legislature  must  be  obeyed  by  all  persons,  and  when  the  legislature 
enacts  that  a  policy  shall  not  lapse  to  the  company  under  certain 
circumstances,  that  law  must  be  obeyed,  but  there  is  an  exception. 
Where  the  legislature  has  enacted  something  which  only  gives  a 
right  to  an  individual,  and  nothing  more,  that  individual  may 
waive  that  right.  In  order,  however,  to  bring  the  case  within 
that  exception,  it  must  be  shown  that  the  enactment  of  the  legis- 
lature is  one  which  deals  only  with  an  individual  right.  If 
it  has  behind  it  some  object  of  public  policy,  indicated  by  the 
enactment  itself,  which  makes  it  an  enactment,  not  only  for 
the  benefit  of  one  individual  or  one  party  to  the  contract,  but 
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for  the  benefit  of  the  whole  community,  the  ordinary  rule  'will 
apply  and  the  Statute  must  be  obeyed.     Now,  it  is  on    these 
principles  that  this  Act  must  be  construed     The  beginning  of 
this  legislation  in  the  Stat«  of  Queensland  is  an  Act  called  the 
Life  Assurance  Act  1879.     Its  title  was  an  Act  to  encourage 
and  protect  life  insurances  and  other  like  provident  arrangements, 
and  the  preamble  recites : — "  Whereas  it  is  expedient  to  encourage 
and  protect  life  insurances  and  other  like  provident   arrange- 
ments for  the  benefit  of  insured  persons  their  wives  and  families.'' 
It   extended  protection  to   insurance  moneys  in   the   event    of 
death,  protection  to  insurance  iponeys  from  creditors,  and  during 
insolvency,  and  from  executions.     In  1901  the  legislature  went 
much  further.     They  repealed  the  Act  of  1879,  and  enacted  the 
Statute  which  is  now  under  our  consideration.     They  seem  in  this 
Act  to  have  taken  up  the  position  that  the  contract  of  life  insurance 
was  one  of  such  immense  importance  to  the  whole  community 
that  it  was  expedient  that  the  business  of  life  insurance  should 
be  carried   on  and  controlled  by  statutory  provision;    that  it 
should   be  carried  on  only  by  companies  which  complied  with 
certain  statutory  provisions ;  and  that  the  policies  should  contain 
special   provisions  for   the   protection  and  advantage  of  policy 
holders.     By  the  fifth  section,  every  company  which  commences 
to  carry  on  life  assurance  business  in  Queensland  is  obliged  to 
make    a   deposit    of    £10,000,   to   be   invested,   and   while   the 
company  is  allowed  to  receive  the  interest  which  that  money 
earns,  the  deposit  is  set  apart  as  a  security  for  the  payment  of 
the  value    of    the    policies   of  the    policy-holders,  and,  on  the 
winding-up  of   the  company,  the  deposit  must  be  applied  to  the 
payment  of  policies  before  any  other  debt  can  be  paid.     The 
legislature  has  insured  the  carrying  out  of  these  requirements  by 
enacting,  in  sec.  50,  that  any  failure  to  comply  with  the  require- 
ments of  the  Act  is  visited  by  a  penalty  of  £50  a  day,  and  in  the 
case  of  companies  registered  under  the  Companies  Acts,  if  the 
default  continues  for  three  months  after  notice  of  default  given 
by  the  Treasurer,  the  company  may  be  wound  up  on  the  applica- 
tion of  a  shareholder.      The  result  of  this  legislative  action  is 
that  the  legislature  of  Queensland  has  really  given  a  monopoly 
of  the  life  insurance  business  in  Queensland  to  those  companies 
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"wliich  are  willing  to  carry  on  their  business  in  accordance  with   H-  C.  of  A 
these  provisions,  and  it  practically  prevents  any  other  company       ^^    '^ 
carrying  on  business  in  competition  with  them.    There,  of  course,   the  Equit 
is  no  obligation  on  any  insurance  company  to  carry  on  business  m 
Queensland,  but  if  it  does  so  it  will  be  under  the  protection,  and 
must  comply  with  the  provisions,  of  the  Act.    I  pass  by  some  sec- 
tions, which  are  not  very  material  to  the  question  under  considera- 
tion, that  is  to  say,  such  provisions  as  those  relating  to  the  filing 
of  accounts  and  the  making  of  statements,  and  I  come  at  once  to 
the   sections   which   deal  with  the  protection  of  policy-holders. 
The  first  of  them  is  sec  21,  which  provides  : — "  No  policy  shall  be 
declared  void  by  a  Company  by  reason  only  of  the  person  upon 
Mrhose  life  the  policy  was  effected  having  understated  his  age  in 
his  application  for  ihe  policy,  but  the  Company  shall  be  entitled 
either  to  so  reduce  the  amount  payable  under  the  policy  that  it 
shall  bear  the  same  proportion  to  the  original  amount   of  the 
policy  as  tlie  annual  premium  payable  thereunder  bears  to  the 
annual  premium  which  would  have  been  payable  if  the  true  age 
had  been  stated  according  to  the  premium  table  of  the  Company 
in  use  at  the  date  of  the  policy,  or  to  accept  payment  from  the 
assured  of  an  amount  equal  to  the  difference  between  the  annual 
premium  paid  by  him  and  the  annual  premium  which  would  have 
been  payable  as  aforesaid  if  the  true  age  had  been  stated,  together 
with  compound  interest  on  such  amount  at  the  rate  of  five  per 
centum,  upon  the  assured  undertaking  to  pay  the  proper  annual 
premium  in  the  future."     That  is  directed  at  what  is  often  merely 
.  a  mistake  on  the  part  of  the  policy  holder,  which  may  often  arise, 
without  any  fraud,  but  which  we  know,  under  the  form  of  con- 
tract of  a  large  number  of  companies,  would  absolutely  vitiate  the 
policy.     Then  we  come  to  sec.  22,  the  section  under  considera- 
tion.    Further  on  we  find,  under  sec.  25,  the  forfeiture  of  what 
are  called  industrial  policies,  by  reason  of  any  default  in  payment 
of  any  contribution  or  premium,  is  prohibited  until  after  certain 
notice,  stating  the  amount  of  premium  due,  has  been  given  to  the 
policy-holder.     Again,  sec.  26  provides  that,  upon  proof  to  a  com- 
pany that  a  person  upon  whose  life  a  policy  was  effected  has  over- 
stated his  age  in  his  application  for  the  policy,  the  company  shall 
at  his  option  do  one  of  two  things,  either  increase  the  amount  of 
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H.  C.  OF  A.  the  insurance  money  payable,  so  as  to  make  it  equal  to  what  it 
would  have  been  if  the  true  age  had  been  stated,  or  return  to  the 
assured  in  cash  the  amoimt  of  over-payment  that  he  had  made  by 
reason  of  the  over-statement  of  age.     Now,  these  are  the  pro- 
visions in  which  the  legislature  steps  in  between  the  insured  and 
the  insurance  companies.     It  says  in  effect  to  the  company : — "The 
contract  which  you  make  in  the  business  which  you  carry  on  here 
under  the  protection  of  the  State  must,  whatever  else  it  contains, 
include  provisions  giving  these  rights  to  your  policy-holders,  and 
we  will  not  allow  the  forfeiture  of  those  rights  except  on  certain 
conditions."     It  does  appear  to  me  that,  having  regard  to  the 
purpose  and  object  of  life  assurance,  which  is  in  fulfilment  of  the 
obligation  to  provide  for  those  who  are  dependent  upon  him,  which 
each  individual  owes  to  the  community,  when  it  is  remembered 
that  that  kind  of  a  contract  is  generally  made  subject  to  a  large 
number  of  conditions  which  require  very  often  skilled  persons  to 
understand,  the  legislature  has  thought  fit  to  step  in  and  say  : — 
"  We  take  charge  of  the  business  of  the  making  of  these  contracts. 
to.such  an  extent  as  will  insure  fiinancial  stability  in  the  insurance 
companies,  and,  in  addition  to  that,  we  shall  tcike  care  that  the 
conditions  on  which  you  accept  premiums  are  of  such  a  nature 
as  not  to  press  unduly  upon  the  persons  who  insure  with  you." 
Under   these  circumstances,   it  is  clear  that   these   provisions, 
instead  of  being  merely  intended  for  the  benefit  of  the  individuals 
who  make  the  contracts,  are,  in  pursuance  of  a  general  policy 
laid  down  in  this  Act,  for  aiding  the  individual  in  the  discharge 
of  a  duty  which  is  a  duty  to  the  State  as  well  as  to  those  depend-  • 
ing  upon   him.     These  provisions,  therefore,  come   under   the 
general    rule,  they  are  legislative  enactments   which   must   be 
obeyed,  like  the  provisions  of  any  other  Act  of  Parliament. 

Now,  coming  to  the  section  itself,  the  argument  of  Mr.  Lilley 
turned  principally  upon  the  contention  that  sec.  22  contemplates 
the  existence  of  a  surrender  value,  and  unless  in  cases  where  a 
surrender  value  within  the  meaning  of  the  answer  to  the  ninth 
question  of  schedule  8  exists,  it  is  impossible  to  apply  the  section. 
He  argues  that  a  contract  which  provides  that  there  shall  be  no 
surrender  value  is  not  a  contract  which  is  invalid  in  accord- 
ance with  this  law.  The  soundness  of  that  argument  depends 
altogether  on  what  meaning  you  are  to  put  on  the  words  "  sur- 
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render  value."     Mr.  Lilley  is   quite   right   in    stating   that  the 
original  meaning  of  surrender  value  is  a  value  which  the  company 
allows  on  the  voluntary  giving  up  of  a  subsisting  policy,  because 
the  surrender  of  a  policy,  like  the  surrender  of  a  lease  or  any 
other  right,  imports  that  there  must  be  an  existing  right  before 
it  can   be  surrendered.      There   is  no  doubt  that  that  was  the 
original  meaning  of  surrender  value.     There  are  a  great  many 
insurance  companies  that  have  provisions  in  their  policies  which 
enable  the  insured  to  voluntarily  put  an  end,  with  the  consent  of 
the  company,  to  the  insurance,  the  company  undertaking  if  he 
does  so,  to  allow  him  a  certain  value  for  the  premiums  which  he 
has  already  paid.     But  it  is  beyond  all  question  that  surrender 
value  in  the  business  of  insurance  companies  has  also  another 
meaning,  that  is  the  present  value  of  the  premiums  paid  after 
deductions  have  been  made  in  regard  to  investment,  cost  of  insur- 
ance, and  other  matters  of  that  kind,  the  deductions  being  made 
on  actuarial  principles  to  ascertain  what  is  the  fair  proportion 
to  return  to  the  person  whose  money  the  insurance  colnpany  has 
used  for  a  certain  number  of  years,  but  who  on  the  other  hand 
has  had  the  benefit  of  insurance  during  the  same  period.     It  has 
therefore  come  about  that  the  meaning  of  the  words  "  surrender 
value  "  has  long  ago  been  extended  beyond  its  old  meaning,  and 
has  come  to  mean  that  amount  which,  on  the  termination  of  the 
policy,  whether  by  lapse  or  by  voluntary  surrender,  the  insurance 
company  is  willing  to  pay  over  to  the  insured.     It  appears  to  me, 
therefore,  that  we  have,  in  order  to  decide  this  question,  to  deter- 
mine whether  we  ought  to  take  the  words  "  surrender  value  "  in 
their  original  narrow  meanings  or  whether  we  should  take  them  in 
the  larger  and  more  popular  sense  to  which  I  have  alluded.     The 
principle  in  the  construction  of  Statutes  applicable  to  questions 
of  this  kind  is  this — where  a  technical  word  or  word  of  legal 
meaning  is  used  in  a  Statute,  primd  facie,  it  must  be  given  its 
legal  meaning.     Therefore,  pri^md  facie,  the  meaning  of  "sur- 
render" is  voluntary  surrender.     Then,  the  next  rule  of  inter- 
pretation becomes  applicable,  that  is,  that,  if  such  a  construc- 
tion would  render  the   provision  of  the  Act  to  a  large  extent 
futile,  then,  if  there  is  another  meaning — it  may  be  the  popular 

meaning — which  if  given  to  the  words  will  make  the  Statute 
VOL.  III.  62 
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effective,  it  will  be  taken  that  the  legislature  has  used  the  ^v^ords 
as  having  that  popular   meaning.     If  "surrender  value'*  means 
the  value  which  the  company  allow  on  the  voluntary  surrender 
of  the  policy,  it  would  be  in  the  power  of  a  company  to  escape 
the  provisions  of  this  Act  by  providing  that  there  should  be  no 
surrender  value  except  in  cases  where  the  policy  was  subsisting, 
and  the  company  chose  to  allow  it  to  be  surrendered.     An  inter- 
pretation of  that  kind  would  render  the  prohibition  agaiiist  the 
lapse  of  a  policy  in  sec.  22  nugatory,  and,  therefore,  we  must  look 
to  the  other  interpretation.     The  other  interpretation,  giving  the 
more  extended  meaning  which  I  have  referred  to,  is  an  interpre- 
tation which  will  enable  the  provisions  of  sec.  22  to  be  carried 
out  in  every  case  where  the  insurance  company  have  in  their 
l^ands  a  sum  of  money  representing  the  amount  of  the  premiums 
received  which,  after  the  proper  deductions,leaves  a  sum  exceeding 
the  amount  of  the  premium  due.     I  think  there  can  be  no  doubt, 
if  the  object  of  the  legislature  is  to  be  considered,  that  it  was  to 
secure  that  benefit  to  the  policy-holder  when  those  circumstances 
existed,  and  also  to  secure  that,  so  long  a*s  an  insurance  company 
hold  such  moneys  in  their  hands,  the  policy  shall  not  lapse. 

The  next  question  is,  was  there  a  surrender  value  in  the  sense 
in  which  I  have  used  the  expression,  and  in  the  way  provided 
for  in  the  table  of  this  company  ?  It  is  quite  clear  that  there  was. 
I  do  not  think  one  need  go  beyond  the  policy  itself,  because  in 
that  there  is  the  plainest  possible  statement  that  there  is  a 
surrender  value.  In  the  heading  of  the  conditions,  it  is  stated 
that  "  the  loans,  surrender  values,  bonus  guarantee  options,  privi- 
leges, and  conditions,  stated  on  the  second  and  third  pages  hereof, 
form  a  part  of  this  contract  as  fully  as  if  recited  at  length  over  the 
siomatures  hereto  affixed."  We  find  in  condition  V.  that  w^hat  is 
spoken  of  there  as  "  surrender  value  "  is  not  a  surrender  value  in 
the  old  sense,  but  a  surrender  value  in  the  popular  sense  to  whidi 
I  have  alluded,  because  it  is  there  provided  that  the  "  policy  shall 
lapse  and  together  with  all  premiums  paid  thereon  shall  forfeit  to 
the  Society  on  the  non-payment  of  any  premium  when  due; 
excepting  that  upon  due  surrender  of  this  policy  within  six  months 
after  said  lapse,  providing  premiums  have  been  duly  paid  for  at 
least  three  full  years  of  assurance."     In  that  event  it  is  provided 
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that  the  insured  shall  be  entitled  to  cet-tain  privileges,  according   ^'  ^-  ^^  ^' 
to    "the  following  table  of   surrender  values."     That  is  not  a       ^^^^^ 
surrender  in  the  old  sense  of  the  word,  but  a  surrender  within  The  Equit- 
six  months  after  lapse.     I  need  not  go  through  those  provisions   a^urancb 
of  the  policy,  which  have  been  already  referred  to  by  my  learned      ^  "^^^ 
brothers.     It  is  almost  impossible  to  look  at  any  portion  of  this      States 
policy  which  deals  with  the  matter  under  consideration  without      Booie. 
finding  that  the  insurance  company  has  provided  a  surrender 
value  which  fulfils  all  the  conditions  of  a  surrender  value  such  as 
I  have  indicated,  and  which,  although  often  described  as  a  "  cash 
value,"  is  just  as  often  described  as  "  surrender  value."     Such 
being  the  provisions  of  the  policy,  I  have  no  doubt  that  it  tvas  a 
surrender  value  upon  which  a  computation  may  be  made  under 
sec.  22,  and  that,  therefore,  the  section  in  this  respect  applies. 

The  only  remaining  question  is  whether  the  plaintiff  has  con- 
tracted himself  out  of  that  section.      I  have  already  dealt  with 
the  impossibility  of  the  plaintiff  legally  contracting  out  of  the 
section,  because  both  the  insured  and  the  insurance  company  are 
bound  to  obey  the  law ;   but,  in  addition  to  that,  I  think  it  is 
plain,  on   the    ordinary   interpretation    of   language,   that  the 
msured  has  not  contracted  himself  out  of  the  rights  which  are 
given  to  him  by  sec.  22.     The  contract  was  made  before  the  Act 
was  passed.      It  was  made  on  the  form  of  contract  which  we 
understand  is  used  in  America.    The  words  "  gives  up  all  right  or 
claim  to  temporary  assurance,"  is  a  phrase  used  in  the  American 
Acts,  in  respect  of  which  this  clause  of  the  contract  was  intended 
to  operate.     It  would  certainly  require  very  much  stronger  words 
than  are  used  here  to  indicate  an  intention  to  give  up,  not  only 
all  rights  already  given  by  Statutes  in  existence  at  the  date  of 
the  policy,  but  rights  that  may  be  hereafter  given  by  other  Statutes. 
On  that  ground  also,  I  agree  that  there  has  been  no  contract 
made  to  give  up  the  rights  which  sec.  22  has  conferred  on  the 
assured  under  this  Life  Insurance  Companies  Act     As  to  the 
second  ground,  therefore,  which  was  not  decided  by  Mr.  Justice 
PoweVy  I  agree  that  the  defence  cannot  be  sustained,  and  the 
plaintiff  must  succeed. 

Appeal  dismissedy  with  coats. 
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ON  appeal  from  the  supreme  court  of 
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H.  C.  of  a.    ■^^'''>c?«"C€ — Commission  to  examine  defendant  abroad — Application  by  co-df/endanls 
1906.  —WitntsAts  Examination  Act  {N,S.  W.),  {Xo.  34  o/1900),  sees.  4,  5. 


Practice — Appeal  from  Supreme  Court — Interlocutory  Judgment — Judiciary  Act 
1903  (No.  6  of  1903),  sec.  35. 


Sydney, 

May  17,  18, 

21    *'4 

'  On  an  application  by  a  party  for  a  commiBsion  to  examine  a  witness  out  of  the 

jurisdiction,  under  sec.  4  of  the    Witnesses  Examination  Act  1900,  if  it  is 

^rton  and'  shown  to  the  satisfaction  of  the  Court  that  the  witness  is  out  of  the  jurisdie- 

O'Connor  J  J.  tion,  that  his  evidence  is  material,  that  the  Court  has  no  power  to  enforce  his 

attendance,  and  that  the  party  applying  cannot  procure  it,  the  Court  is  boimd 

in  the  exercise  of  its  discretion  to  order  the  commission  to  issue,  unless  the 

other  party  can  satisfy  the  Court  that  the  witness  can  and  will  attend. 

This  principle  applied  to  the  case  of  an  application  by  two  of  three 
co-defendants  to  have  the  evidence  of  the  third  defendant  taken  on  com- 
mission in  South  Africa. 


' 
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In  considering  whether  a  commiflsiou  should  or  should  not  issue,  the  Court  H.  G.  OF  A. 

should  not  speculate  as  to  whether  one  party  or  the  other  is  likely  to  succeed  1906. 

at  the  trial,  and  should  attend  to  the  nature  of  the  case  and  the  pleadings  so  • 

far  only  as  to  see  whether  there  is  really  any  question  to  be  tried.  Willis 

Under  sec.  35  of  the  Judiciary  A  ct  1 903  an  appeal  from  an  interlocutory  judg-     TrbquXIr. 
ment  may  be  brought  to  the  High  Court  by  leave  in  every  case  in  which  there 
would  be  an  appeal  to  that  Court  as  of  right  from  the  final  judgment  in  the 
action  or  suit  in  which  the  interlocutory  judgment  was  given. 

Decision  of  the  Supreme  Court :  Trequair  v.  TFt//M,  (1906)6  S.R.  (N.S.W.), 
292,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  respondent  was  the  plaintiff  in  a  suit  in  equity  in  the 
Supreme  Court  of  New  South  Wales,  and  the  appellants  Mary 
Willis  and  Patrick  Rea  were  two  of  three  defendants.  The  third 
defendant,  W.  N.  Willis,  was  not  a  party  to  this  appeal. 

The  statement  of  claim  alleged  that  the  respondent  employed 
the  defendant  W.  N.  Willis  as  his  agent  to  apply  on  his  behalf 
for  certain  improvement  leases ;  that  that  defendant  subsequently 
untruly  informed  the  respondent  that  he  had  been  unable  to  obtain 
the  leases ;  that  the  appellant  Rea  applied  for  and  obtained  the 
leases  as  a  trustee  for  the  defendant  W.  N.  WiUis  at  a  time  when 
the  latter  was,  to  the  knowledge  of  Rea,  acting  as  the  agent  for 
the  respondent  for  the  purpose  of  applying  for  them ;  that  by 
virtue  of  a  mortgage  and  transfer  of  mortgage  the  leases  in 
question  were  transferred  to  the  appellant,  Mary  Willis ;  and  that 
there  never  had  been  any  real  consideration  for  the  mortgage  by 
Rea,  but  it  had  been  prepared  and  executed  and  transferred  to 
Mary  Willis  at  the  instance  of  W.  N.  Willis  in  order  to  conceal 
the  fact  that  the  leases  had  been  obtained  and  held  on  his  behalf. 
The  plaintiff,  respondent,  offered  to  repay  to  the  defendants  any 
money  properly  expended  by  them  in  payment  of  rent  or  other- 
wise in  improving  the  lands  comprised  in  the  leases  or  any 
additional  lands  acquired  by  them  by  virtue  of  being  the  holders 
thereof,  and  prayed  that  it  might  be  declared  that  Mary  Willis 
and  Rea  held  these  lands  as  trustees  for  the  plaintiff  free  from 
encumbrances,  and  that  the  defendants  might  be  ordered  to 
execute  transfers  of  the  lands  to  him,  and  be  restrained  from 
dealing  with  them,  and  for  consequential  relief. 
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H.  C.  OF  A.       The  defendants  filed  Heparate  defences,  which  were  in  effect  a 
total  denial  of  the  allegations  in  the  statement  of  claim. 
Willis  The  statement  of  claim  was  served  upon  W.  N.  Willis  in  Western 
Trkquaik     Australia  when  just  about  to  leave  the  Commonwealth  for  South 
Africa.     The  suit  having  been  set  down  for  hearing,  an  applica- 
tion was  made  by  summons  on  behalf  of  W.  N.  Willis  to  have 
his  evidence  taken  on  commission  in  South  Africa.     It  appeared 
from   the  affidavits  filed  in  support  of  the  summons   that  the 
applicant  had  left  Western  Australia  for  South  Africa  shortly 
after  the  service  of  the  statement  of  claim.     Prior  to  his  leaving 
he  had  been  arrested  at  Albany  on  a  provisional  warrant  issued 
in  that  place  in  connection  with  certain  informations  that  had 
been  laid  against  him  in  Sydney,  but  his  discharge  had  been 
ordered  by  a  Judge  of  the  State  of  Western  Australia  and  he 
had  been  released  from  custody,  and  at  the  date  of  the  application 
was  engaged  in  business  in  South  Africa.     Proceedings  for  his 
extradition  to  New  South  Wales  on  the  charges  referred  to  were 
pending  in  the  Supreme  Court  of  Natal.     The  appellants  filed 
affidavits  expressing  their  readiness  to  join  in  the  commission 
applied  for,  but  were  not  parties  to  the  application.     The  plaintiflTs 
affidavits  alleged  that  there  was  a  probability  of  the  return  of  the 
applicant  to  Sydney  under  arrest,  and  that  he  had  expressed  his 
intention  of  returning  if  the  extradition  proceedings  failed. 

On  the  hearing  of  the  summons  before  A.  H,  Simpson  C.J.  in 
Equity,  the  appellants  were  added  as  applicants,  and  the  summons 
amended  accordingly.  The  application  was  granted  and  an 
order  made  for  a  commission  for  the  examination  of  the  defendant 
W.  N.  Willis  in  Natal. 

This  order  was  reversed  by  the  Full  Court  on  appeal :  Trtquair 
V.  Willis  (1). 

From  that  decision  by  leave  of  the  High  Court  the  present 
appeal  was  brought  by  the  defendants,  Mary  Willis  and  Patrick 
Rea. 

Langer  Owen  K.C.  (C.  A.  White  with  him),  for  the  respondent; 
by  way  of  preliminary  objection,  submitted  that  the  matter  at 
issue  in  the  appeal  did  not  involve  £300  directly  or  indirectly 

(1)  (1906)  6  S.R.  (N.S.W.),  292. 
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ijsrithin  the  meaning  of  sec.  35  of  the  Judiciary  Act  1903,  and  there-    H-  C-  ^^  ^ 

fore  special  leave  to  appeal  should  have  been  applied  for.     The       ^ ^ 

decision  appealed  from  does  not  involve  the  amount  at  issue  in      Wilus 
the  suit,  which  is  cwimittedly  more  than  £300,  but  merely  the    xrequair 

manner  in  which  a  particular  witness  should  be  examined.     It       

'Was  a  point  of  practice,  its  chief  importance  being  the  question  of 
expense  involved.  Special  leave  to  appeal  would  not  have  been 
granted  in  such  a  case.  There  is  no  case  reported  which  has  gone 
beyond  the  Court  of  Appeal  in  Elngland. 

Counsel  for  the  appellants  were  not  called  upon. 

Griffith  C.J.  It  is  objected  that  special  leave  to  appeal  has 
not  been  given  to  appeal  from  this  judgment,  and  that  leave  to 
appeal  from  it  as  an  interlocutory  judgment  is  insufficient, 
because  it  is  not  within  the  words  of  sec.  35  of  the  Jvdidary 
Act  1903  which  provides  that  there  shall  be  an  appeal  from 
"  Every  judgment,  whether  final  or  interlocutory,  which — is 
given  or  pronounced  for  or  in  respect  of  any  sum  or  matter  at 
issue  amounting  to  or  of  the  value  of  three  hundred  pounds; 
or  involves  directly  or  indirectly  any  claim,  demand,  or  question, 
to  or  respecting  any  property  or  any  civil  right  amounting  to 
or  of  the  value  of  three  hundred  pounds."  An  appeal  is  therefore 
given  from  every  judgment  which  involves  directly  or  indirectly 
property  or  rights  of  the  value  of  three  hundred  pounds, 
whether  it  is  final  or  interlocutory.  No  distinction  is  made 
between  final  and  interlocutory  judgments  in  this  respect,  except 
tkat,  with  regard  to  the  latter,  the  condition  is  imposed  that  leave 
to  appeal  must  be  obtained  from  the  Supreme  Court  or  the  High 
Court.  Thus  an  appeal  from  an  interlocutory  judgment  involving 
the  appealable  amount  lies  to  this  Court  by  leave.  If  less  than 
that  amount  is  involved  special  leave  must  be  obtained.  The 
only  question,  therefore,  is  whether  the  judgment  appealed  from 
directly  or  indirectly  involves  property  of  the  value  of  three 
hundred  pounds.  In  my  opinion,  an  appeal  may  be  brought  by 
leave  from  an  interlocutory  judgment  in  every  case  in  which 
there  would  be  an  appeal  from  the  final  judgment  as  of  right.  I 
think  that  has  always  been  understood  to  be  the  meaning  of  the 
section. 
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H.  c.  OF  A.       Barton  J.  and  O'Connor  J.  concurred. 

1906. 


vviLus  Knox  K.C.  and  Maughany  for  the  appellants.     The  decision  of 

TREorAiK.    ^^®  Supreme  Court  was  based  on  what  the  Court  conceived  to  be 

the  merits  of  the  suit.     They  thought  that  the  appellants  were 

only  nominal  defendants,  and  that  Willis  was  the  real  defendant, 
and,  therefore,  that  the  application  by  the  appellants  was  not 
bond  fide.  But  on  an  application  for  a  commission  the  Court 
should  not  consider  the  pleadings  except  so  far  as  is  necessary  to 
understand  the  nature  of  the  case  and  the  materiality  of  the 
evidence  which  it  is  sought  to  have  taken  on  commission,  and 
^  also  to  see  whether  there   is  really  a  question  to  be  decided. 

Lawson  v.  Vdcuum  Brake  Co.  (1)  can  only  be  applied  to  the 
particular  facts  of  that  case.  So  far  as  it  purported  to  lay  down 
a  general  principle,  its  authority  is  doubtful,  and  it  has  never 
been  followed.  The  proper  rule  is  laid  down  in  Coch  v.  AUcock 
&  Co.  (2).  The  parties  applying  must  satisfy  the  Court  that  the 
witness  is  material  and  out  of  the  jurisdiction,  and  that  his 
attendance  cannot  be  procured.  That  is  shown  in  this  case.  The 
cases  dealing  with  the  right  of  a  party  to  have  himself  examined 
on  commission  have  no  bearing  on  the  present  case,  because,  as  far 
as  the  appellants  are  concerned,  Willis  is  in  the  position  of  an 
ordinary  witness  whose  evidence  is  necessary  to  their  defence- 
It  is  immaterial  that  he  is  alleged  to  be  an  absconder  from  justice. 
The  argument  that  it  would  be  more  satisfactory  to  have  a 
witness  examined  in  Court  at  the  hearing  would  apply  to  every 
case,  and  if  it  were  given  effect  to  no  commission  could  ever  issue. 
There  was  no  evidence  of  want  of  bona  fides  or  of  collusion  on 
the  part  of  the  appellants.  It  makes  no  difference  that  the 
witness  is  a  defendant:  Hunt  v.  Roberts  (3);  Emanicel  v. 
Soltykoff  (4).  The  Supreme  Court  should  have  followed  its  own 
decision  in  Williams  v.  Mutual  Life  Association  of  Australasia 
(5). 

The  decision  of  the  Chief  Judge  in  Equity  was  on  a  matter 
within  his  discretion,  and  should  not  be  reversed  unless  he  acted 

(1)  27  Ch.  D..  137.  (4)  8  T.L.R.,  331. 

(2)  21  Q.B.D.,  1,  178.  (5)  (1904)  4  S.R.  (N.S.W.),  677. 

(3)  9T.L.R.,  92. 
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on  a  wrong  principle :   Goldring  v.  Wharton  Saltworks  Com-  H.  C.  of  a. 

P^'^y  (1).  ^ 

[Griffith  C.J. — That  is  not  an  objection  to  the  jurisdiction  of      wnxis 

the  Court  of  Appeal.     The  discretion  must  be  exercised  judicially    "Phequ^ih^ 

and  in  a  proper  manner.]  

[Barton  J.  referred  to  Davy  v.  Garrett  (2).] 
It  is  a  very  strong  argument  against  reversing  the  decision  of 
the  Judge  of  first  instance.    The  Court  of  Appeal  will  not  inter- 
fere with  such  a  decision  merely  because  they  differ  from  the 
Judge  below. 

An  application  by  a  defendant  will  not  be  regarded  with  the 
same  strictness  as  that  of  a  plaintiff*  who  has  chosen  his  own 
forum  :  Rosa  v.  Woodford  (3). 

Ixinger  Owen  K.C.  (C  A.  White  with  him),  for  the  respondent 
Although  the  granting  or  refusing  of  a  commission  is  in  the  dis- 
cretion of  the  Judge  of  first  instance,  the  Court  of  Appeal  is  not 
in  any  way  hampered  by  his  decision,  but  will  consider  all  the 
circumstances  of  the  case  and  inquire  whether  that  decision  is 
right  or  wrong :  Berdan  v.  Qi^eenwood  (4) ;  Knowles  v.  Roberta 
(5).  The  English  rule  is  the  same  as  sec.  4  of  our  Act,  except 
that  it  contains  the  proviso  that  the  Judge  must  be  satisfied  that 
it  is  in  the  interests  of  justice  that  the  commission  should  go. 
Those  words  must  be  implied  in  sec.  4  of  the  Act.  The  applicants 
must  satisfy  the  Court  that  there  is  a  sufficient  reason  for  the 
non-attendance  of  the  witness,  and  the  commission  should  not 
issue  if  it  will  result  in  injustice  to  the  other  party:  CasteUi 
V.  Groome  (6).  All  the  cases  which  are  said  to  establish  that  a 
diflFerent  principle  should  be  applied  in  an  application  by  a 
defendant  were  cases  where  the  defendant  was  a  foreigner  or 
resident  abroad :  Huine  Williams  on  Cmninissions,  2nd  ed.,  p. 
23 ;  Ross  v.  Woodford  (7).  A  plaintiff  and  a  defendant  are  on 
the  same  footing  when  applying  for  the  examination  of  a  person 
who  is  a  mere  witness:  per  BagyaUay  J.  in  Laivson  v.  Vacioitm 
Brake  Co.  (8).     Coch  v.  Allcock  cfc  Co.  (9)  is  not  an  authority  for 

(1)  1  Q.B.D.,  374.  (6)  21  L.J.  Q.B.,  308. 

(2)  7  Ch.  D.,  473.  (7)  (1894)  1  Ch.,  38. 

(3)  (1894)  I  Ch.,  38.  (8)  27  Ch.  D.,  137. 

(4)  20  Ch.  D.,  764  (n).  (9)  21  Q.B.D.,  1,  178. 

(5)  38  Ch.  D.,  263,  at  p.  271. 
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H.  C.  OF  A.  the  contention  of  the  appellants  that,  once  it  is  shown  that  a 

witness  is  material  and  that  he  is  abroad,  the  onus  is  on  the  party 

Willis      opposing  the  application  to  give  reasons  why  the  witness  should 

^    ^'  not  be  examined  on  commission.     The  nature  of  the  case  smd  the 

Treqcair. 

evidence  before  the  Court  show  that  it  is  absolutely  essential  to 

the  plaintiffs  case  that  Willis  should  be  examined  in  Ck)art.  The 
onus  is  always  on  the  applicant  to  show  strong  reasons  why  the 
ordinary  procedure  of  examination  in  C!ourt  should  be  departed 
from,  and  in  this  case,  where  issues  of  fraud  and  collusion  are 
raised,  the  Court  should  lean  the  more  strongly  against  granting 
the  application.  Willis  is  the  real  defendant,  and  is  really  most 
interested  in  the  application.  It  is  therefore,  in  effect,  an  applica- 
tion by  a  party  and  should  be  regarded  strictly :  New  v.  Bitms 
(1).  [He  then  referred  to  the  pleadings  and  affidavits,  and  the 
interrogatories  and  answers  which  were  before  the  Chief  Judge 
in  Equity,  and  contended  that  the  application  was  not  made 
bond  fide  in  the  interests  of  the  appellants,  but  in  order  that  the 
defendant  Willis  might  avoid  cross-examination  in  Court.] 

If  the  commission  is  allowed  to  go  it  should  be  conditional 
upon  Willis  not  being  within  the  jurisdiction  when  the  suit  comes 
on  for  hearing.  The  Court  might  order  that  it  lie  in  the  office 
until  it  is  certain  that  he  cannot  be  brought  back  from  South 
Africa  in  time.  Otherwise  the  expense  of  the  commission  mi^t 
be  wasted. 

Knox  K.C.,  in  reply,  referred  to  In  re  Boyse;  Crofton  v. 
Crofton  (2);  and  Lamjev  v.  Tafe(S). 

Cur.  adr.  ridt, 

M*y  24.  The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.  In  this  case  the  Supreme  Court  of  New  South 
Wales  reversed  an  order  made  by  A.  H.  SiTripson,  Chief  Judge  in 
Equity,  granting  a  commission  to  examine  one  of  the  defendants 
in  South  Africa.  This  appeal  is  brought  by  the  other  two  defend- 
ants who  have  appeared  and  defended  independently.  The 
ground  of  the  appeal  is  that  the  appellant  defendants  are  not  in  a 

(1)  71  L.T.,  681  ;  64  L.J.  Q.B.,  104.  (2)  20  Ch.  D.,  760. 

(3)  24  Ch.  D.,  522. 
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position  to  procure  the  attendance  of  the  first  named  defendant,  ^'  C.  of  a. 
^who  is  in  South  Africa,  and  that  he  is  a  material  witness  for  their 


Willis 
We  think   that   the   rule   laid   down  by  the  Supreme  Court    xrequair 

of  New  South  Wales  in  the  case  of  Williains  v.  Mutual  Life       

Association  of  Australasia  (1)  is  the  correct  one,  with  a  slight 
modification,  of  which  we  have  not  any  doubt  that  the  learned 
Judges  themselves  would  have  approved.  These  are  the  words 
of  the  learned  Chief  Justice  (2).  He  said,  after  referring  to  the 
case  of  Norton  v.  Lord  Melbourne  (3)  and  Lawson  v.  Vacuum 
Brake  Co.  (4),  to  the  latter  of  which  I  will  refer  later : — "  I  am, 
however,  prepared  to  lay  down  this  principle,  that  as  soon  as  a 
plaintiff  or  defendant  shows  to  the  satisfaction  of  the  Court  that 
a  witness  is  out  of  the  jurisdiction  of  the  Court,  and  that  his  evi- 
dence  is  material,  and  that  the  Court  has  no  power  to  enforce 
his  attendance,  the  Court  or  Judge  is  bound  to  exercise  its 
discretion,  unless  the  other  side  can  establish  to  the  satis- 
faction of  the  Court  that  the  witness  can  aAd  will  attend." 
Mr.  Justice  G.  B.  Simpson  made  use  of  slightly  different  lan- 
guage (2).  He  said : — "  I  agree  as  to  what  the  Chief  Justice  has 
said  as  to  the  state  of  the  law.  If  a  witness  is  a  material 
•witness,  and  is  out  of  the  jurisdiction  of  the  Court,  and  his 
evidence  cannot  be  obtained  by  the  issue  of  any  process  out  of 
the  Court,  then  a  commission  ought  to  issue."  We  agree  with  that 
statement  of  the  law  with  this  modification,  that  the  party  asking 
for  the  commission  should  establish  to  the  satisfaction  of  the  Court 
that  he  cannot  procure  the  attendance  of  the  witness.  That  is  the 
general  rule,  to  which,  however,  there  may  possibly  be  exceptions. 
The  question  in  this  case  is  whether  it  comes  within  any  excep- 
tion. The  present  appeal  is  brought  by  two  of  the  defendants, 
although  all  three  defendants  had  asked  for  the  commission  in  the 
first  instance.  It  may  possibly  be  that,  if  the  defendant  who  is 
in  South  Africa  had  made  application  on  his  own  behalf,  the 
application  would  not  have  been  granted ;  on  the  other  hand  it 
might.have  been  granted,  but  it  is  not  necessary  to  consider  that 
question  now.     The  question  for  consideration  now  is  whether 

(1)  (1904)  4  S.R.  (N.S.W.),  677.  (3)  3  Bing.  N.C..  67. 

(2)  (1904)  4  S.R.  (N.S.W.),  677,  »t  (4)  27  Ch.  D.,  137. 
p.  680. 
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H.  0.  OF  A.  the  other  two  defendants  are  entitled  to  have  the  benefit  of  his 
evidence,  or  are  to  be  deprived  of  it  and  compelled  to  go  to  trial 
without  it.  That  the  witness  is  material  is  not  disputed.  That 
the  appellants  are  not  able  to  procure  his  attendance  is  not 
disputed.  The  question,  therefore,  is  whether  they  are  to  be 
compelled  to  go  to  trial  without  the  means  of  proving  their 
case. 

Certain  authorities  were  relied  upon  in  support  of  the  judgment 
of  the  Full  Court,  to  which  I  will  briefly  refer.     The  first  was 
Berdiin  v.  Greemuood  (1).   That  was  an  application  by  a  plaintiff 
for  his  own  examination  abroad.    The  reasons  given  for  the  issue 
of  the  commission  were  that  he  was  ill,  and  that  if  he  crossed  the 
Channel  the  effect  would  be  to  seriously  affect  his  health.     After 
pointing  out  that  all  applications  for  a  commission  were  in  the 
discretion  of  the  Court,  the  Court  came  to  the  conclusion  that  it 
was  not  a  case  for  the  exercise  of  their  discretion  in  favour  of 
the  applicant     Cotton  L.J.  said  (2):  "  If,  therefore,  the  plaintiffs 
evidence  is  necessary  to  his  case,  he  must  give  it  in  the  ordinary 
way  in  Court,  for,  in  my  opinion,  he  has  not  made  out  that  he 
cannot  do  so  without  serious  injury."    That,  therefore,  was  not  a 
case  falling  within  the  rule  enunciated  by  the  Supreme  Court  of 
New  South  Wales,  and  which,  as  I  have  already  stated,  will  be 
followed  by  us,  with  the  modification   stated.     That  case  was 
explained  afterwards  by  Cotton  L.J.  himself  in  the  case  of  Langen 
V.  Tate  (8),  where  he  said :  "  This  case  is  quite  different  from  the 
case  relied  upon  in  the  Court  below  of  Berdan  v.  Greemvood  (1), 
There  the  Court  was  satisfied  that  the  reason  given  for  the  plain- 
tiff *s   not  coming  to  England   was   a  pretence,  and  was  only 
brought  forward  to  enable  him  to  avoid  being  cross-examined  in 
Court.     The  Court  said  that  they  would  not  assist  him  in  that 
scheme,  and  that  if  his  evidence  were  material  to  his  case,  he  must 
come  and  give  it  in  person.     That  authority,  we  think,  does  not 
apply  to  the  present  case."      A  fortiori  it  does  not  apply  to  this 
one,  which  is  not  the  case  of  a  party  himself  making  the  applica- 
tion.    In  another  case  relied  upon,  Lawson  v.  Vacuum  Brake  Go. 
(4)  the  decision,  as  stated  in  the  headnote,  was:  "  Where  it  is  sought 


(1)  20  Ch.  D.,  764  (n). 

(2)  20  Ch.  D.,  764  (n),  at  p.  769. 


(3)  24  Ch.  D.,  522,  at  p.  528. 

(4)  27  Ch.  D..  137. 
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to  have  a  material  witness  examined  abroad,  and  the  nature  of  the  H.  C.  of  A. 

case  is  such  that  it  is  important  that  he  should  be  examined  here,       ' 

the  party  asking  to  have  him  examined  abroad  must  show  clearly      Willw 
that  he  cannot  bring  him  to  this  country  to  be  examined  9»t  the    xrkquair 

trial."     That  is  said  not  to  be  a  strictly  accurate  statement  of  the       

decision.     I  will  read  some  passages  from  the  judgment,  in  order 
to  see  what  was  the  ground  of  the  decision.     The  witness  whose 
examination  was  sought  was  a  pei*son  who  was  said  to  have  at 
one  time  entered  into  a  conspiracy  against  the  plaintiff  and  to  have 
since  then  gone  over  to  the  plaintiff's  side,  and  to  be  residing  in 
Chicago,  and  it  was  stated  that  his  evidence  could  not  be  procured 
in  England.     I  will  read  from  the  judgment  of  Baggallay  L.J.  in 
order  to  show  how  it  was  considered  not  to  be  in  the  interests  of 
justice  to  have  the  witness  examined  abroad.   He  said  (1) :  "  Now 
the   only  evidence  that  was  before  the  Vice-Chancellor  which 
tended  in  that  direction  is  contained  in   the  affida\nt  of  John 
Battams."     His  Lordship  then  read  the  affidavit  referred  to,  and 
continued  :  "  Anything  more  vague  than  this  testimony  one  can 
hardly  imagine.     It  is  only  on  information  and  belief,  though  it 
is  true  that  he  adds,  *  I  am  able  to  make  the  foregoing  state- 
ments from  knowledge  derived  from  letters  written  by  the  plaintiff 
from  America  to  my  said  principals.*     That  is  all  the  information 
we  have  got  as  to  the  grounds  on  which  it  is  contended  that  this 
gentleman  should  not  be  examined  in  England.     We   have  no 
affidavit  from  himself,  and  no  evidence  from  the  plaintiff  himself, 
but  it  is  put  upon  this  clerk's  information  and  belief,  followed  up 
by  Mr.  Harper  s  affidavit."     Cotton  L. J.,  after  giving  reasons  why 
such  a  witness  should  be  examined  in  Court,  said  (2) : — "  If,  how- 
ever, it  could  be  shown  that  he  could  not  be  induced  to  come  here, 
or  that  the  plaintiff  could  not  reasonably  be  expected  to  bring 
him  here,  I  think  it  would  be  right  to  give  leave  to  examine  him 
abroad,  and  it  would  be  for  the  Court  or  the  jury  at  the  trial  to 
determine  how  far  the  weight  of  his  evidence  was  affected  by 
their  not  having  seen  or  heard  him.   But  I  think  in  a  case  of  this 
sort,  where  it  is  important  that  the  witness  should  be  examined  in 
Court,  a  heavy  burden  lies  on  the  party  who  wishes  to  examine 
him  abrofiwi,  to  show  clearly  that  he  cannot  be  reasonably  expected 

(1)  27  Ch.  D.,  137,  at  p.  142.  (2)  27  Ch.  D.,  137,  at  p.  143. 
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H.  C.  OP  A.  to  come  here."    Lindley  KJ.  was  also  a  member  of  the  CJourt,  and 

1906  ....  J 

he  certainly  put  his  decision  upon  a  somewhat  different  ground, 
but  he  looked  at  the  pleadings  in  the  case,  and  said  that  he  was 
not  prepared  to  say  that  it  was  "  for  the  purposes  of  justice  "  that 
the  order  should  be  made. 

That  case  was  referred  to  in  the  case  of  Coch  v.  AUcock  ct  Co. 
(1).     Field  J.,  who  was  a  Judge  of  very  large  experience  indeed 
in  matters  of  practice,  said  (2) : — "  The  old  rule  which  has  gov- 
erned the  practice  of  the  Courts  for  the  last  fifty  years  is  not 
affected  by  the  decision  in  Lawson  v.  VoLcuum  Brake  Co.  (3).    It 
is  almost  a  matter  of  course  in  ordinary  cases  that  if  a  party 
swears  that  the  evidence  of  the  witnesses  whom  he  seeks  to 
examine  is  material  a  commission  will  be  granted.     There  is  this 
important  exception,  that  if  the  party  himself  wants  to  be  exam- 
ined, and  the  circumstances  are  such  as  to  make  it  apparent  that 
it  is  important  that  the  evidence  proposed  to  be  given  should  be 
subject  to  the  test  of  strict  cross-examination,  and  for  that  pur- 
pose his  presence  in  Court  is  necessarj^  that,  in  the  discretion  of 
the  Judge,  may  be  a  ground  for  refusing  an  order  for  a  commis- 
sion.    This  view  of  the  law  is  supported  by   the  decisions  in 
Berdan  v.  Greemvood  (4)  and  In  re  Boyse ;  Crofton  v.  Crofton 
(5)."     Wills  J.  referring  to  the  case  of  Lawson  v.  Facitu?7i  BraJce 
Co.  (3),  said  (6) : — "  The   decision   proceeded  upon  the   ground 
that  the  witness  whom  it  was  sought  to  examine  had  been  a 
party  to  the  transactions  which   the  plaintiff*  was  seeking  to 
impeach  on  the  ground  of  fraud."     And,  after  referring  to  the 
circumstances  in  that  case,  he  went  on  : — "  If  ever  there  could  be 
a  case  for  refusing  to  examine  a  witness  upon  commission,  it 
would  be  that  one  in  which  such  a  person  was  the  principal 
witness,  and  in  such  a  case,  therefore,  if  the  plaintiff  desired  to 
have  him  examined  upon  commission,  it  lay  upon  him  to  make 
out  that  it  was  impossible  to  bring  him  to  this  country."     That 
case  was  taken  to  the  Coui-t  of  Appeal,  and  Lindley  L.J.,  who 
had  been  one  of  the  Judges  in  Lawson  v.  Vacuum  BraJce  Co.  (3), 
sat,  and  concurred  in  the  judgment  of  Lord  Esher  M.R.,  who. 


(1)  21  Q.B.D.,  1. 

(2)  21  Q.B.D.,  l,atp.  2. 

(3)  27  Ch.  D.,  137. 


(4)  20  Ch.  D..  764  (n). 

(5)  20  Ch.  D.,760. 

(6)  21  Q.B.D.,  l,atp.  3. 
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liaving  pointed  out  that  it  was  a  matter  of  discretion,  said,  with  H.  C.  of  A. 
xegard   to  the  case  of  a  plaintiff  asking  for  a  commission  to 
examine  himself  (1): — ''  That  also  appears  to  me  to  be  a  matter      Wilus 
of  discretion,  but  the  discretion  will  be  exercised  in  a  stricter    xbkquaib 

manner,  and   the  Court  ought  to  require  to  be  more  clearly       

satisfied  that  the  order  for  a  commission  ought  to  be  made." 

These  cases  then  in  no  way  conflict  with  the  rule  which  I 
stated  at  the  commencement.     Then,  it  is  said,  that,  looking  at 
the  nature  of  this  case,  it  is  improbable*  that  the  defendants  will 
succeed  at  the  trial,  that  collusion  is  alleged  between  them  and 
the  absent  defendant,  and  that  that  is  a  reason  why  they  should 
not  be  allowed  to  have  him  examined  abroad.     So  far  as  the  objec- 
tion that  it  is  improbable  that  they  will  succeed  is  concerned,  1 
will   quote  a  passage  from  the  judgment  of  Fry  J.,  in  In  re 
Boyee ;  Crofton  v.  Crofton  (2) : — "  In  the  next  place,  it  is  said 
that  the  claim  is  so  manifestly  bad  on  the  face  of  the  instrument 
that  I  ought  to  hear  an  argument  on  the  preliminary  question  of 
the  validity  of  the  claim.     According  to  the  view  which  I  take, 
it  is  my  duty  to  attend  to  the  nature  of  the  case  and  the  argu- 
ments upon  it,  so  far  only  as  to  see  whether  there  is  any  question 
to  be  tried,  but  not  now  to  determine  questions  on  the  constuc- 
tion  or  the  nature  of  the  instrument,  or  on  the  Stamp  Act,  or 
the  Statute  of  Limitations,  which,  if  they  were  determined  in 
favour  of  the  respondent,  would  be  fatal  to  the  claim,  but,  if  this 
w^ere  determined  against  him,  would  leave  the  commission  to  go." 
For  the  same  reason  we  have  no  right  to  speculate  as  to  whether 
the  plaintiff  or  the  defendant  is  likely  to  succeed  at  the  trial. 
We  have  to  be  satisfied  that  there  is  a  question  really  to  be  tried. 
The  defendants'  case  consists  in  a  flat  denial  of  the  plaintifl^s  case. 
On  that  point  there  is  one  other  authority  to  which  I  will  refer, 
Ro88  V.  Woodford  (3).     In  that  case  it  was  held  that  the  Court 
will  not  regard  the  case  of  a  defendant  applying  for  a  commission 
with  the  same  strictness  as  the  case  of  a  plaintiff  who  has  chosen 
his  own  forum.    Chitty  J.  said  (4): — "There  are  many  cases  where 
the  Court  has  been  very  reluctant  to  accede  to  applications  by  a 
plaintiff  to  take  evidence  abroad,  because  the  tribunal  has  been 

(1)  21  Q.B.D.,  178,  at  p.  181.  (3)  (1894)  1  Ch.,  38. 

(2)  20  Ch.  D.,  760,  at  p.  771.  (4)  (1894)  1  Ch.  38,  at  p.  42. 
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H.  C.  OF  A.  chosen  by  the  plaintiff  himself ;  so  too  with  regard  to  the  case  of 

a  plaintiff  asking  for  a  commission  to  examine  himself,  the  Court 

Willis      ^^^  ^^^^  discretion,  but  it  exercises  that  discretion  strictly,  and 

TrkqIjair.    ^^®  ^^^  grant  the  application  unless  a  very  strong  case  is  made 

out ;  but  the  case  is  entirely  different  when  it  is  the  defendant's 

application,  and  particularly  that  of  a  defendant  lawfully  resident 
out  of  the  jurisdiction,  according  to  the  ordinary  course  of  his  life 
and  business :  and  to  compel  these  defendants  to  come  over  here, 
at  great  expense  to  attend  the  trial,  or  give  up  their  case,  would 
be  oppressive  and  unfair,  and  in  my  opinion  it  would  be  wrong  to 
apply  to  the  case  of  a  defendant  the  principles  that  are  applicable 
to  the  case  of  a  plaintiff  asking  for  a  commission  to  examine  him- 
self." What  then  is  to  be  said  when  it  is  sought  to  apply  these 
principles  to  the  case  of  a  defendant  who  does  not  seek  to  have 
himself  examined,  but  another  person  who  is  out  of  the  jurisdic- 
tion ?  To  deny  the  defendants  an  opportunity  of  examining  him 
would  be  to  deny  them  an  opportunity  of  defending  themselves. 
Applying  the  principle  stated  in  Williamd  v.  Mutual  Life 
Association  of  Australasia  (1),  we  are  of  opinion  that  the  order 
made  by  A,  H,  Simpson  Chief  Judge  in  Equity  was  properly 
made,  and  that  the  appeal  should  have  been  dismissed. 

Appeal  allowed.  Order  of  A,  H.  Simpaan 
Chief  Judge  in  Equity  restored,  and 
appeal  from  his  decision  dismissed  iviik 
costs.  Respondents  to  pay  tJie  costs  of 
this  appeal. 

Griffith  C  J.  By  consent  of  the  parties  the  commission  Ls 
ordered  to  lie  in  the  office  for  one  month,  with  liberty  to  either 
party  to  apply  to  the  Court  of  Equity  to  extend  that  period  on 
the  ground  of  the  immediate  probability  of  the  return  of  Willis. 

Solicitors,  for  the  appellants, /l  F.  TTiiscm,  and  Beehag,  Simpson 
&  Petrie. 

Solicitors,  for  the  respondent,  Minter,  Simpson  &  Co. 

C.  A.  W. 

(1)  (1904)  4  S.R.  (N.S.VV.),  677. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

QUEENSLAND. 

Mcrtgagw  and  mortgtigee — Notice  of  demand  far  payment — D^avlt^  Waiver —    H.  C.  of  A. 

Estoppel — IhUy  of  mortgagee  in  exereiae  of  hia  power  of  sale — JReekless  sale —  1906. 

Sale  at  undervaitie—Sale  in  bad  faith — Measure  of  damages.  ^•^t^-' 

Brisbane, 

In  the  exercise  of  his  power  for  sale  under  a  mortgage,  the  mortgagee  is  April  19,  20, 

under  a  duty  towards  the  mortgagor  to  realize  his  security  in  good  faith,  and  23. 

with  reasonable  precautions  to  obtain  a  proper  price ;  he  must  not  wilfully  ^°t/  ^^' 

or  recklessly  deal  with  the  property  in  such  a  manner  that  the  interests  of  

the  mortgagor  are  sacrificed.     A  power  of  sale  under  a  mortgage,  like  any  Barton  and* 

other  power,  must  be  exercised  honestly  for  the  purposes  of  the  power,  not  ^  ^nnor  J  J. 

for  the  purpose  of  carrying  out  some  sinister  object — i,e,  beyond  the  purpose 

and  intent  of  the  power. 

Expressions  of  Lord  Weslbwy  in  Duke  of  Portland  v.  Topham  (11  H.L.C., 
32,  at  p.  M),  applied. 

A  mortgagee  agreed  with  a  mortgagor  not  to  put  into  effect  his  power  of 
sale  for  a  certain  time,  but  subsequently,  in  consequence  of  a  quarrel  with  the 
mortgagor,  he  gave  immediate  notice  of  his  intention  to  exercise  the  power, 
and  sold  the  mortgaged  properties  at  auction  for  the  amount  of  the  debt. 
There-was  evidence  that  the  properties  were  worth  considerably  more,  that 
the  sale  was  insufficiently  advertised,  and  the  reserve  price,  at  which  the 
properties  were  knocked  down,  was  disclosed  before  and  at  the  auction.  The 
jury  found  that  the  sale  was  not  made  bond  fide,  but  recklessly,  and  without 
due  regard  for  the  interests  of  the  mortgagor,  and  judgment  was  entered  for 

VOL.  III.  63 


926 


HIGH  COURT 


[1906. 


H.  C.  or  A. 
1906. 

Barns 

V, 

Queensland 
National 
Bank  Ltd. 


the  mortgagor  for  the  difference  between  the  real  value  of  the  properties  and 
the  price  realised  at  the  auction.  This  judgment  was  reveraed  by  the  Full 
Court,  on  the  ground  that  there  was  no  evidence  to  support  the  finding  of  the 
jury. 

HM  :  That  the  circumstances  of  the  sale,  and  the  possibility  of  obtaining 
a  fair  price,  were  matters  peculiarly  within  the  knowledge  of  the  jury,  and 
that  there  was  evidence  before  them  to  warrant  them  in  arriving  a.t  their 
findings. 

It  is  a  sufficient  demand  for  payment  under  a  mortgage,  if  the  notice  given 
sufficiently  identifies  the  debt  of  which  payment  is  demanded,  notwithstanding 
any  error  or  omission  in  description. 

Semblt — If  the  mortgagee  capitalises  a  half-year's  interest  accmed  due,  he 
cannot  afterwards  treat  the  non-payment  of  the  interest  for  that  half-year 
as  a  default  entitling  him  to  exercise  his  power  of  sale. 

SemHe — Where  a  mortgagee  with  power  to  sell  upon  default  has  made 
demand  for  payment,  the  right  to  exercise  the  power  of  sale  may,  before  or 
after  the  occurrence  of  default,  be  waived  by  an  agreement  with  the  mortgagor 
not  to  exercise  it  for  a  certain  time  :  Hughes  v.  Metropoliian  Railway  Co.  (2 
App.  Cas.,  439),  applied.  A  sufficient  consideration  to  support  such  an  agree- 
ment is  supplied,  if  the  mortgagor  was  thereby  induced  to  abstain  from  taking 
steps  to  save  the  property  from  the  consequences  of  default. 

Semblt — Where  formal  demand  of  payment,  which  is  a  necessary  condition 
precedent  to  a  power  of  sale,  has  been  made,  the  mortgagee  may,  as  well  after 
as  before  the  occurrence  of  actual  default,  by  his  conduct  in  negotiations  with 
the  mortgagor  estop  himself  from  alleging  that  the  demand  has  ever  been 
made  ;  in  such  a  case  a  fresh  demand  must  be  made  before  the  mortgagee  can 
be  heard  to  allege  that  default  has  been  committed. 

Appeal  from  the  Supreme  Court  of  Queensland. 

The  defendant  Nott,  a  trustee  under  the  will  of  the  late  W.  L. 
Barns,  mortgaged  several  properties  comprised  in  the  trust  estate 
to  the  defendant  Bank.  Default  having  been  made  in  payment  of 
principal  and  interest  after  demand,  the  Bank,  in  exercise  of  its 
power  of  sale  under  the  mortgages,  sold  the  properties  in  one  lot  by 
auction  to  other  defendants,  Minnagh  and  Naughton.  The  plaintiff, 
as  beneficiary  under  the  will,  brought  an  action  against  the  trustee, 
the  Bank,  and  the  purchasers,  claiming  to  have  the  sale  set  aside, 
or  for  damages  for  wrongful  and  improper  sale,  or  for  an  account 
of  the  sum  which  should,  but  for  the  wilful  default  or  neglect  of 
the  defendants,  have  been  realized  for  the  properties  sold.  The 
suit  failed  as  against  the  purchasers,  who  had  bought  for  value 
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bond  fide  and  without  notice  of  any  irregularities.    Judgment  ^-  ^-  <^'  '^• 

1906* 

was  obtained  against  the  defendant  Bank  for  an  amount  repre-       .^^^^ 
senting  the  difference  between  the  debt  of  the  mortgagor  to  the       Barns 
Bank  and  the  true  value  of  the  property.    This  judgment  was  qukeksland 
set  aside  by  the  Full  Court,  who  held  that  it  was  unreasonable  to    g^^^^TD 

find  that  the  Bank  acted  otherwise  than  bond  fide  and  in  the       

honest  exercise  of  the  power  of  sale. 

The  further  material  facts  are  stated  in  the  judgment  of  the 
Court. 

LiUey  (with  him  Fowles),  for  the  appellant  The  case  is  one 
for  damages  for  wrongful  and  reckless  sale  by  the  respondent 
mortgagees,  and  for  sale  at  an  under-value. 

The  Bank's  right  of  sale  never  accrued.  There  never  was  a 
sufficient  demand  upon  which  default  could  be  based ;  the  demand 
of  5th  May  1904,  was  waived  by  acceptance  of  the  payment  on 
30th  June  of  interest  and  rates  to  end  of  1904.  The  demand  of 
July  9th  1903^  was  insufficient,  because  it  referred  only  to  that 
mortgage  which  covered  the  small  property;  such  a  notice  is 
invalid :  M'DonaZd  v.  Rowe  (1) ;  Powers  on  R,  P.  Statutes,  QcJ., 
pp.  82-3.  It  is  also  invalid  because  it  demanded  payment 
"  immediately  "  instead  of  "  within  24  hours : "  Maasey  v.  Sladen 
(2);  Tome  v.  Wilson  (3).  Even  if  the  July  notice  of  demand 
was  sufficient,  the  right  to  take  advantage  of  default  was  waived 
in  August,  when  the  respondent's  manager  agreed,  for  ample  con- 
sideration, to  give  time.  If  there  was  not  consideration,  still  the 
Bank  is  estopped,  by  its  conduct  and  negotiations,  from  setting 
up  the  lack  of  consideration :  Equitable  Life  Assurance  Co.  v. 
Bogie  (4) ;  Hv^ties  y.  Metropolitan  Railway  Co.  (5) ;  Albert  v. 
Grosvenor  Investment  Co.  (6),  queried  in  Willia^ns  v.  Stern  (7) ; 
Longdon  v.  Sfiefiield  Deposit  Bank  (8).  Till  the  time  of  the  sale, 
there  was  never  since  July  any  demand  made  ;  the  notice  of  9th 
September  1 903,  was  merely  a  notice  of  intention  to  sell,  not  a 
demand  at  all.  If,  at  the  date  of  the  agreement  to  give  time,  the 
power  to  sell  had  accrued  upon  default,  the  right  to  exercise  that 

(1)  3  A J.R.,  90 ;  4  A.J.R.,  134.  (5)  2  App.  Gas.,  439. 

(2)  L.R.  4  Ex.,  13.  (6)  L.R.  3  Q.B.,  123. 

(3)  32  L.J.Q.B.,  382.  (7)  6  Q.B.D.,  409. 

(4)  3  C.L.R.,  878.  ^8)  24  Sol.  J.,  918. 
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H.  C.  OF  A.  power  was  waived  until  December ;  the  consideration  for  waiver 
was  the  appellant's  obligation  to  hold  up  his  money  and  pay 
interest  for  the  further  period,  and  not  to  force  redemption  of  the 
property  or  throw  it  upon  the  Bank's  hands  for  realization,  and 
its  attendant  risk  and  trouble :  Page  v.  Oowdsjee  Eduljee  (1)  ; 
Queensland  Inveftment  Co.  v.  Hart  (2). 

[GRiFriTH  C. J.,  referred  to  City  Bank  v.  Deane  (3) ;  Rotf^se  v. 
Bind  ford  Banking  Co.  (4).] 

This  may  not  have  been  consideration  of  much  ''  value,"  bat  it 
was  *•  adequate  "  in  law,  and  Murphy  said  "  I  am  perfectly  satis- 
fied ;  I  will  wait."  The  demand  was  as  effectivelj'^  withdrawn  as 
if  Nott  had  been  told  by  Murphy  to  tear  it  up :  Ftdlerton  v. 
Provincial  Bank  of  Ireland  (5).  There  was  ample  evidence  to 
satisfy  the  jury  that  the  sale  was  reckless  and  at  an  under- value : 
Farrar  v.  Fai^rara  Limited  (6).  The  mortgagee  did  not  act  bond 
fide  or  take  reasonable  precautions  to  get  a  fair  price :  Kennedy 
V.  De  Traffoi^d  (7).  The  whole  of  the  circumstances  of  the  sale 
were  proper  for  the  jury  to  consider,  especially  the  disclosure  of 
the  reserve  price;  see  the  practice  of  the  Court  on  sales,  Or. 
LXVIII.,  r.  8  (Queensland  Practice  of  Supreme  Court,  p.  285.) 

[Griffith  C.J. — And  in  Elngland :  Delves  v.  Delves  (8).] 


Feez  (Shand  with  him),  for  the  respondent  Bank.  The  Court 
should  not  be  asked  to  hold  that  mortgagees,  with  the  fullest  dis- 
cretionary powers  of  sale,  who  sell  on  the  advice  of  competent 
advisers,  shall  be  held  liable  to  damages  because  a  sympathetic 
jury  believe  that  the  sale  was  not  quite  regular  and  the  property 
should  have  realized  more. 

[Griffith  C.J. — The  question  is  :  Did  the  mortgctgees  upon  the 
facts  commit  a  breach  of  duty  ?] 

It  would  be  very  dangerous  to  put  mortgagees  at  the  absolute 
caprice  of  j  uries.  There  was  a  sufficient  demand  made  for  payment, 
upon  which  the  mortgagor  made  default  The  demand  of  5th 
May  was  sufficient,  and  default  was  made. 


(1)  L.R.  1  P.C,  127,  at  p.  143. 

(2)  6Q.L.J.,  186. 

(3)  (1904)  4  S.R.  (N.S.W.),  182. 

(4)  (1894)  A.C.,  586. 


(5)  (1903)  A.a,  309,  nt  p.  313. 

(6)  40  Ch.  D.,  395,  at  p.  410. 

(7)  (1897)  A.C.,  180,  at  pp.  184,  185. 

(8)  L.R.  20  Eq.,  77. 
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[Griffith  C.J. — But  the  Bank  got  rid  of  that  demand  by  accept-  H-  ^-  <>'  '^• 
ing  payment  of  arrears  on  30th  June.]  ^^^ 

The  demand  of  9  th  July  was  sufficient,  for  it  identified  the  debt       Barns 
to  be  paid  ;  the  other  elements  were  immaterial.    Further,  the  qokeksland 
non-payment  of  half-yearly  interest  on  30th  June  was  a  breach    National 

"*         "*  Bank  Ltd. 

of  covenant  upon  which    the  mortgagees  were  entitled  to  sell       

under  clause  10  of  the  mortgage  deed. 

[Griffith  C.J. — Did  not  the  bank  waive  that  by  capitalizing 
the  unpaid  interest  according  to  its  usual  course  of  dealing  with 
the  mortgagor  ?] 

The  agreement  by  Murphy  to  give  time  referred  only  to  a  with- 
drawal of  his  "  notice  to  sell '';  the  demand  for  payment  was  not 
withdrawn,  and  the  default  thereon  was  immediately  available  at 
any  time:  WiUiama  v.  Stem  (1),  in  which  case  Albert  v.  Groa- 
venor  Investment  Co,  (2)  was  dissented  from.  There  had  been  no 
default  committed  in  Hughes  v.  Metropolitan  Railway  Co,  (3). 
See  also  Tommey  v.  White  (4) ;  Santley  v.  Wilde  (5). 

Further,  the  demand  of  9th  September  1904,  was  a  good  demand ; 
if  it  was  not  itself  a  complete  formal  demand,  it  yet  revived  the 
demand  of  9th  July,  which  was  never  withdrawn,  and  the  default 
under  which  was  still  outstanding.  If  the  old  default  was  can- 
celled, a  new  default  accrued  within  24  hours  from  9th  September. 

The  alleged  promise  to  give  time  till  31st  December  was  not 
supported  by  any  consideration  ;  the  mortgagee  never  altered  his 
position  in  any  way  for  the  benefit  of  the  Bank.  The  power  of 
sale  should  not  be  affected  because  the  Bank  did  the  mortgagor 
a  favor  without  any  benefit  in  return :  McManua  v.  Ba/rk  (6). 

[Griffith  C.J. — Where  the  rights  of  parties  under  a  deed  depend 
upon  a  fact,  such  as  notice,  there  seems  to  be  no  need  of  con- 
sideration for  the  valid  withdrawal  of  the  notice :  Lord  Inchi' 
quin  V.  Lyons  (7).] 

But  a  default  which  has  already  arisen  cannot  be  waived  with- 
out consideration ;  withdrawal  of  a  notice  stands  on  a  different 
footing  from  waiver  of  a  default  which  has  created  new  rights. 

The  sale  was  not  reckless  nor  at  such  an  undervalue  as  to  entitle 

(1)  5  Q.B.D.,  409.  (5)  (1899)  1  Ch.,  747. 

(2)  L.R.,  3  Q.B.,  123.  (6)  L.R.,  5  Ex.,  65. 

(3)  2  App.  Gas.,  439.  (7)  20  L.R.,  Jr.,  474. 

(4)  3  H.LC,  49. 
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the  appellant  to  relief.  The  Courts  never  interfere  with  a  sale 
unless  the  circumstances  show  that  it  was  carried  out  with  such 
recklessness  or  at  such  gross  undervalue  as  to  amount  to  a  fraud. 
A  sale,  in  order  to  be  considered  not  bond  fide,  must  go  so  far  as 
collusion  :    Warrier  v.  Jacob  (1). 

[Griffith  C.J. — The  whole  question  is  whether  the  sale  was 
carried  out  boTid  fide  and  with  reasonable  precautions  to  ^et  the 
best  price.  This  is  not  now  a  suit  by  the  mortgagor  against  a 
purchaser  for  rescission,  but  against  the  mortgagee  vendor  for 
damages.] 

The  Bank  acted  upon  the  fullest  advice  from  competent  advisers, 
and  with  the  fullest  publicity.     The  mortgagee  is  not  a  trustee 
for  the  mortgagor  in  the  exercise  of  the  power  of  sale  :  Downes 
V.  Gt^azebrook  (2) ;  Warner  v.  J<xcob  (8) ;  Davey  v.  Durrant  (4): 
he  cannot  be  charged  with  recklessness  when  he  acts  bondfi^de  on 
skilled  professional  advice.      Juries  should  not  be  allowed  the 
decision  in  mere  matters  of  opinion  as  to  bonxi  fides ;  this  case 
turns  upon  a  balance  of  opinion  between  experts  as  to  the  best 
methods  of  obtaining  the  best  price.    A  mortgagee  vendor  should 
not  be  held  answerable  for  anything  short  of  collusion  or  gross 
neglect  of  reasonable  precautions  to  obtain  the  best  price  :  Nadi  v. 
Eada  (5).     There  is  no  evidence  to  sustain  a  verdict  that  the  Bank 
did  not  try  to  obtain  a  fair  price ;  the  jury's  finding  of  reckless  sale 
and  undervalue  was  mere  speculation.   It  does  not  matter  what  the 
fair  price  was,  unless  the  undervalue  is  so  gross  as  to  amount  to  evi- 
dence of  fraud  or  collusion ;  the  whole  question  is — Did  the  Bank 
act  on  the  advice  of  reasonably  competent  advisers  ?     Cclson  v. 
Williams  (6) ;  Kennedy  v.  De  Traford  (7) ;  Bettyes  v.  Maynard 
(8).     It  would  hopelessly  impede  mortgagees  in  the  exercise  of 
their  powder  of  sale,  to  leave  the  balance  of  conflicting  opinions, 
which  are  not  ordinary  findings  of  fact,  to  the  discrimination  of 
a  jury. 

Lilley  in  reply.   Notices  may  be  withdrawn,  waived  or  made  the 
subject  of  estoppel :  Sanfley  v.  Wilde  (9) ;  BimiingJiam  and  Dis- 


(1)  20  Ch.  D.,  220. 

(2)  3  Mer.,  200. 

(3)  20  Ch.  D.,  220,  at  pp.  223-4. 

(4)  IDeG.  &J.,  635. 

(5)  25  Sol.  J.,  95. 


(6)  58L.J.,Ch.,539. 

(7)  (1896)  1  Ch.,  762,  at  p.  773. 

(8)  49L.T.N.S.,389. 

(9)  (1899)  1  Ch.,  747,  at  p.  763. 
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tirict  Land  Co.  v.  London  and  North  Western  Railway  Co,  (1).    H.  C.  or  A. 
Notice  of  demand  can  be  waived  by  both  parties  consenting,  and 
Bt  new  notice  then  becomes  necessary,  which  in  this  case  was  never       Babns 
given.     If  consideration  was  needed  to  support  the  waiver,  it  was  qubensland 
supplied  by  Nott,  at  Murphy's  request,  ceasing  his  negotiations    National 

iwith  a  prospective  lender  who  would  have  enabled  him  to  dis-       

charge  the  mortgage.  If  the  sale  was  improper,  because  of  the 
lack  of  a  proper  demand  for  payment,  the  measure  of  damages 
must  be  substantial :  Moore  v.  Shelley  (2). 

Cvr,  adv.  vvU. 

The  judgment  of  the  Court  was  read  by 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  Full 
Court,  reversing  a  judgment  of  the  Chief  Justice  given  after  trial 
vrith  a  jury  in  an  action  in  which  the  appellant,  a  beneficiary 
interested  in  real  property  subject  to  mortgage,  sought  to  set  aside 
a  sale  made  by  the  respondents  as  mortgagees,  or  in  the  alternative 
to  recover  damages  for  loss  occasioned  by  the  respondents'  breach 
of  duty  in  respect  of  the  sale.  The  appellant  having  failed  to 
establish  any  case  against  the  purchasers,  judgment  was  given  in 
their  favour,  but  the  learned  Chief  Justice  gave  judgment  for  the 
appellant  for  £844  10s.  4d.,  being  the  difference  between  the  value 
of  the  mortgaged  property  as  found  by  the  jury  and  the  amount 
of  the  mortgage  debt  and  interest  up  to  the  date  of  sale. 

The  statement  of  claim  alleged  that  the  sale  of  the  lands  in 
question  was  conducted  in  a  negligent  manner  by  the  respondents, 
that  the  sale  was  insufficiently  advertised,  and  a  reasonable  time 
was  not  allowed  to  elapse  between  the  notice  that  the  property 
would  be  sold  by  public  auction  and  the  sale  thereof,  and  that  as 
a  consequence  the  lands  realized  much  less  than  their  real  value, 
and  much  less  than  they  would  have  realized  had  the  sale  been 
properly  conducted.  The  respondents  in  their  defence  pleaded 
that  default  had  been  made  in  payment  of  interest  under  the 
mortgage  securities;  that  they  had  on  9th  July  1904,  given  due 
notice  of  demand  of  payment  of  the  principal  moneys  due,  and 
that  default  had  been  made  by  the  mortgagor;  that,  if  due  notice 

(1)  40  Ch.  D.,  268.  (2)  8  App.  Cac.,  286. 
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mortgagor  acquiesced  in  and  consented  to  the  sale;    and  they 

Barms      denied  the  plaintiff's  allegations  as  to  the  conduct  of  the  sale.    The 

Queensland  ^•'PP^Hfl'^^t  by  her  reply  denied  that  default  had  been  made  in  pay- 

National    ment  of  interest,  and  set  up  an  agreement  between  the  mortgagor 

and  the  respondents  that  payment  of  principal  and  interest  should 

be  deferred  until  the  mortgagor  had  completed  certain  negotia- 
tions then  pending  to  obtain  an  advance  on  the  security  of  the 
mortgaged  lands,  provided  that  such  payment  should  be  made 
before  31st  December  1904. 

At  the  trial  the  pleadings  seem  to  have  been  to  some  extent 
disregarded,  and  the  substantial  case  then  made  for  the  plaintiff 
was  rested  on  two  grounds : — (1)  That  at  the  time  of  the  sale  no 
default  had  been  made  of  which  the  mortgagees  were  entitled  to 
take  advantage;  and  (2)  That  the  sale  was  not  made  band  fide 
for  the  purpose  of  obtaining  payment  of  the  mortgage  debt,  but 
was  made  recklessly  and  with  a  deliberate  disregard  for  the 
interests  of  the  mortgagor. 

The  following  questions  were  left  to  the  jury  by  the  learned 
Chief  Justice,  and  answered  as  stated : — 

2.  Q.  Was  the  sale  made  by  the  mortgagees  (1)  recklassly  and 
without  due  regard  to  the  interests  of  the  owners ;  or  (2)  Was 
it  made  bond  fide  and  with  due  regard  to  their  interests  ? 
Answers  (1)  Yes;  (2)  No. 

4.  Q.  After  July  9th  did  Murphy  (the  respondents'  manager) 
agree  to  give  Nott  (the  mortgagor  and  trustee  for  the  plaintiff) 
further  time  for  payment  ? 

Answer:  Yea 

If  so,  did  he  agree  in  August  as  alleged  by  Nott  in  his  evidence  ? 
(This  question  related  to  the  allegation  that  payment  had  been 
deferred  by  agreement.) 

Answer:  Yes. 

5.  Q.  Was  this  agreement  intended  by  Murphy  and  Nott  to 
cancel  the  notice  of  July  9th  ? 

Answer:  Yes. 

The  jury  also  found  that  the  actual  value  of  the  property  in 
question  was  at  the  time  of  the  sale  £1,900,  and  that,  if  the 
property  had  been  sold  bond  fide  and  with  due  regard  to  the 
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interests  of  the  owners,  it  would  in  their  opinion  have  realized  H-  ^-  of  a. 
JE1,700.     Tlie  actual  price  realized  was  £1,085.  ^^• 

On  these  findings  the  learned  Chief  Justice,  as  already  stated,       Babns 
gave  judgment  for  the  appellant,  but  his  decision  was  reversed  que£^^^j,i> 
\>y   the  Full  Court,  who  were  of  opinion   that  there   was   no    National 

consideration  for  the  agreement   found  by   the  jury   in   their       

answer  to  Question  4,  and  that,  if  there  was,  Murphy  had  no 
authority  to  make  it,  and  further  that  there  was  no  evidence  to 
support  the  answer  to  Question  2.  It  becomes  necessary,  there- 
fore, to  examine  the  evidence  with  some  care. 

The  property  in  question  consisted  of  land  in  the  town  of 
Bundaberg,  and  was  mortgaged  to  the  respondents  by  two  Bills 
of  Mortgage  Nos.  377,621  and  377,622,  executed  by  F.  L.Nottthe 
registered  proprietor  under  the  Real  Property  Acts,  and  dated  20th 
April  1899,  of  which  one  was  declared  to  be  collateral  to  the  other. 
One  of  the  mortgages  comprised  two  town  allotments,  unoccupied 
and  of  comparatively  small  value.  The  other  mortgage  comprised 
twelve  contiguous  allotments,  situated  at  some  distance  from  those 
comprised  in  the  first  mortgage,  forming  a  block  of  about  three  acres 
in  a  good  part  of  the  principal  street  of  Bundaberg,  and  having 
two  residences  erected  upon  it.  The  municipal  valuation  of  this 
block  for  the  year  1904  was  £1,510.  The  valuations  of  the  other 
allotments  were  £90  and  £35  respectively.  It  should  be  stated 
that  in  Queensland  municipal  valuations  are  made  upon  the  land 
alone,  irrespective  of  improvements.  The  two  mortgages  w^ere  in 
similar  terms.  In  consideration  of  the  sum  of  £850  lent  by  the 
respondents  the  mortgagor  covenanted  : — (1)  To  repay  that  sum 
within  twenty-four  hours  after  demand  in  writing  ;  (2)  to  pay 
interest  on  that  sum  at  the  usual  rate  charged  by  the  bank  on 
overdue  accounts  by  equal  payments  on  30th  June  and'  31st 
December  in  each  year,  or  other  balancing  days;  (3)  within 
twenty-four  hours  after  demand  made  in  manner  aforesaid  to 
repay  all  further  advances  or  other  sums  for  which  the  mort- 
gagor might  become  liable  to  the  Bank  severally  or  jointly,  with 
interest  at  the  same  rate ;  (5)  that  interest  should  be  deemed  to 
accrue  from  day  to  day,  and  that  on  the  half-yearly  balancing  days 
all  interest  then  accrued  due  should  be  treated  as  if  converted 
into   principal,  and  should  bear  interest  accordingly;   (10)  that 
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immediately  upon  default  the  mortgagees  might  sell  the  property 
without  waiting  a  month  as  prescribed  by  sec.  57  of  the  Real 
Barns      Property  Act  1861.    In  December  1903,  the  advance  amounted  to 
Queensland  ^^fi^^>  ^^^  stipulated  limit.  During  the  first  half  of  1904,  Murphy, 

National    the  local  bank  manager,  made  requests  for  payment,  and  on  5th 
Bank  Ltd.  _ 
May  he  wrote  to  Nott  the  mortgagor  as  follows : — "  In  accordance 

with  instructions  received  from  my  Head  Office  I  hereby  make 
demand  upon  you  for  repayment  to  the  Bank  of  £1,033  13s.  4d. 
and  interest  since  1st  January  last  now  owing  to  the  Bank/' 
Other  interviews  took  place,  and  on  20th  May  he  wrote  as 
follows : — "  I  have  advised  my  general  Manager  that  you  informed 
me  when  last  in  this  office  that  you  expected  shortly  to  obtain  a 
loan  elsewhere.  He  has  pointed  out  to  me  that  it  is  now  over  six 
months  since  you  first  advised  the  Bank  that  you  were  about  to 
obtain  a  private  loan,  that  interest  and  rates  are  now  accumulat- 
ing without  any  definite  prospect  of  their  being  paid,  and  he 
instincts  me  to  inform  you  that  interest  for  last  half-year  and 
rates  for  1903  must  be  paid  not  later  than  31st  of  this  month, 
failing  which  the  Bank  will  be  compelled  to  finally  foreclose  on 
the  securities  without  further  notice  to  you." 

The  interest  and  rates,  which  amounted  to  £76  16s.  lid.,  were 
not  paid  by  the  31st  of  May,  but  the  amount  was  paid  into  the  Bank 
on  25th  June.  The  learned  Judges  of  the  Full  Court  appear  to 
have  thought  that  the  default  made  in  compliance  with  the  notice 
of  5th  May  still  continued.  We  think,  however,  that  the  notice 
of  20th  May  should  be  taken  as  a  conditional  withdrawal  of  that 
notice,  and  that  the  condition  that  the  interest  and  rates  should 
be  paid  by  31st  May  was  so  far  not  of  the  essence  of  the  offer  that 
its  exact  performance  was  waived  by  the  receipt  of  the  amount  on 
25th  'June  without  objection,  so  far  as  it  could  be  waived.  How 
far  a  notice,  non-compliance  with  which  creates  a  default,  can  be 
waived  or  withdraw^n,  and  what  are  the  consequences  of  such  a 
waiver  or  withdrawal,  are  matters  which  it  will  be  necessary  to 
consider  more  particularly  when  dealing  with  the  transaction  of 
August  referred  to  in  the  answers  of  the  jury.  On  30th  June  a 
half  year's  interest  fell  due  and  was  not  paid,  but  was  added  in 
the  Bank's  books  to  the  principal,  then  amounting  to  £1,000.  In 
tlie  meantime  Nott  had  been  endeavouring  to  obtain  a  loan  on 
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tnortj^age  of  the  property  to  pay  off  the  Bank,  and  had  obtained   ^-  ^'  ^^  ^• 
in  March  an  offer  which  he  did  not  accept,  the  interest  asked  being       ^^^^ 
more  than  he  wished  to  give.    On  9th  July  Murphy,  acting  under       Barns 
instructions  from  his  principals,  made  a  formal  demand  upon  Nott  qurkJ^sland 

for  payment  of  £1,038  4a  5d.,  described  as  the  amount  then  due    National 
^  "^                                              *                                                                           Bank  Ltd. 
on  the  security  of  mortgage  No.  377,621,  which  comprised  the       

two  unoccupied  pieces  of  land. 

The  letter  of  demand  contained  also  a  notice  that  unless  the 
amount  were  immediately  paid  the  Bank  would  proceed  to  exercise 
their  power  of  sale  under  that  mortgage.  It  was  objected  for  the 
appellant  that  this  demand  was  insufficient,  inasmuch  as  it  only 
referred  to  one  of  the  mortgages.  In  our  opinion,  however,  a 
demand  is  sufficient  if  it  sufficiently  identifies  the  debt  of  which 
payment  is  demanded,  notwithstanding  any  error  or  omission  in 
the  description. 

The  amount  not  having  been  paid  within  twenty-four  hours, 
default  was  thereupon  committed  withiij  the  terms  of  the  mort- 
gage, and  the  mortgagees'  power  of  sale  came  into  operation.  The 
learned  Judges  were  of  opinion  that,  apart  from  the  demand,  a 
sufficient  default  was  committed  by  non-payment  of  interest  on 
30th  June  in  pursuance  of  the  covenant,  and  that  no  demand  of 
principal  was  necessary.  We  doubt  whether  the  Bank's  election 
to  treat  the  interest  as  capitalized  did  not  amount  to  a  waiver  of 
that  default,  if  it  could  be  waived,  but  we  do  not  think  it  neces- 
sary to  decide  the  point. 

On  10th  July  Nott  had  an  interview  with  Murphy,  who  said, 
amongst  other  things,  that  the  demand  was  a  mere  matter  of  form. 
Nott  then  informed  Murphy  that  he  had  made  arrangements  with 
a  Mr.  Nielson,  a  solicitor,  to  advance  him  the  necessary  amoimt 
from  the  trust  estate  of  a  deceased  person  of  which  he  was  trus- 
tee, but  that  the  money  would  not  be  available  for  two  or  three 
months,  probate  of  the  will  not  having  been  yet  granted.  Murphy 
expressed  his  satisfaction  with  the  security,  which  he  said  he 
valued  at  £1,600  or  £1,700,  and  suggested  that  Nott  should  write 
him  a  letter  which  he  could  forward  to  the  Head  Office  of  the 
Bank,  and  should  also  get  a  letter  from  Nielson.  On  the  following 
day  Nott  wrote  to  Murphy  as  follows  : — "  Re  our  conversation  of 
Saturday  I  would  ask  you  to  kindly  let  the  account  i*un  on  for  a 
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1906  o  •/  c 

^^^^       ments  for  a  loan  of  £1,200  on  the  property,  but  I  cannot  get  the 

Barns      money  until  September  or  October  next.     In  addition  to  the  land 

QuBENSLAND  "f^ortgaged,  you  also  hold  £150  of  shares  in  the  foundry,  shares  in 

National    the  Pastoral  Finance  Company  of  Sydney  paid  up  to  £65.   There 

cannot  be  any  doubt  as  to  the  security.    As  you  know,  my  great 

objection  to  selling  just  now  is  that  at  present  time  property  has 
to  be  sacrificed,  but  by  holding  for  another  twelve  months  I  am 
satisfied  I  could  realise  50  per  cent,  more,  and  this  property  is, 
as  you  know,  not  my  property,  but  my  sisters'.  Hoping  you  will 
be  able  to  help  me  this  far,  by  so  doing  you  will  greatly  oblige." 

On  13th  July,  Nielson  wrote  to  Murphy  a  letter  as  follows: 
"  With  reference  to  Mr.  F.  L.  Nott's  application  for  loan  of  £1100 
on  securities  (town)  which  are  at  present  I  understand  held  by 
your  Bank,  I  beg  to  inform  you  that  the  matter  is  at  present 
before  one  of  my  clients,  and  it  is  possible  that  he  will  take  up  the 
loan.  If  not,  then  I  have%very  reason  to  believe  that  I  shall  take  up 
same  as  trustee  of  an  estate,  whereof  I  am  now  about  to  apply 
for  probate.  Of  course  the  latter  will  take  some  weeks  to  complete, 
and  until  completion  I  can  do  nothing,  as  I  cannot  get  the  moneys 
into  my  hands  before  then." 

On  20th  July,  Murphy  forwarded  these  letters  to  the  Head 
Office,  and  in  reply  received  a  letter,  dated  21st  July,  as  follows  : 
"  The  matter  of  dealing  with  this  account  is  left  to  your  discretion, 
but  I  do  not  think  we  should  lose  the  chance  of  selling." 

Shortly  afterwards  Murphy  showed  this  letter  to  Nott,  when  a 
conversation  took  place,  of  which  Nott's  version,  which  the  jury 
believed,  is  as  follows : — 

"  I  saw  Murphy  about  three  weeks  after  this — after  the  show 
in  Brisbane.  I  asked  him  if  he  had  had  a  reply  from  the  Head 
Office.  I  said  *I  have  had  no  reply  from  you.'  He  said  *I 
suppose  you  think  no  news  is  good  news.'  I  said  *Yes.'  He  said 
'  I'll  show  you,'  and  opened  a  drawer  and  took  out  a  letter.  It 
was  *  Re  Nott — I  leave  this  matter  entirely  to  your  discretion.' 
He  said  *  I  am  perfectly  satisfied  till  Nielson  gets  the  money,  as 
long  as  its  paid  before  the  next  balance  (31  Dec.).'  I  said  '  that  is 
very  satisfactory — there  will  be  no  more  bother  about  it.'     He  said 
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•  No,  you  needn't  worry  about  it,  youll  hear  nothing  further  till  H.  C.  of  a. 
Nielson  pays  the  money  in/  "  ^®^* 

It  did  not  appear  whether  after  this  conversation  Nott  took  any       Barns 
further  steps  to  raise  the  money.     Probably,  the  proper  inference  q      ^• 
is  that  he  did  nothing:.  National 

The  learned  Judges  were  of  opinion  that  the  answers  of  the       

jury  on  this  point  could  not  affect  the  rights  of  the  parties 
unless  construed  as  a  finding  of  a  binding  agreement  by  the  Bank 
to  give  Nott  until  31st  December  for  pajTnent,  and  they  thought 
that  they  could  not  be  so  construed,  both  by  reason  of  the  absence 
of  considei'ation  and  of  the  want  of  authority  on  the  part  of 
Murphy  to  make  such  an  agreement.  So  far  as  Murphy's  authority 
is  concerned,  we  think  that  under  the  Bank's  letter  of  21st  July 
he  had  full  authority  to  make  any  agreement  that  in  his  discretion 
he  thought  proper.  On  the  other  point  the  learned  Judges 
referred  to  the  case  of  Williams  v.  Stetm  (1).  In  that  case  the 
plaintiff,  who  had  given  a  bill  of  sale  to  the  defendant,  had  made 
default  in  payment  under  its  terms,  but  the  defendant  had 
promised  to  wait  for  a  week  before  making  seizure.  It  seems  to 
have  been  assumed  that  the  default  occurred  before  the  promise. 
Bramwell  L.J.  was  of  opinion  that  there  was  no  evidence  of  a 
^'aiver  by  the  defendant  and  that  no  benefit  accrued  to  him  by 
his  promise.  Brett  L.J.  thought  that  there  was  no  misstatement 
by  the  defendant  as  to  existing  facts,  nor  any  misconduct  on  his 
part,  but  a  mere  naked  promise  not  binding  on  him.  Cotton  L.J. 
Haid  that  the  promise  of  the  defendant  was  not  founded  upon  any 
consideration,  that  he  made  no  representation  which  operated  to 
the  plaintiffs  disadvantage,  but  simply  uttered  his  own  private 
intentions,  and  gave  no  promise  which  was  enforceable  in  law  or 
equity.  For  the  appellant  the  case  of  Hugltea  v.  Metropolitan 
Railway  Co,  (2)  was  cited,  and  in  particular  the  language  of  Lord 
Cairns  L.C.  (3).  "It  is  the  first  principle  upon  which  all  Courts 
of  Equity  proceed,  that  if  parties  who  have  entered  into  definite 
and  distinct  terms  involving  certain  legal  results — certain  penalties 
or  legal  forfeiture — afterwards  by  their  own  act  or  with  their 
own  consent  enter  upon  a  course  of  negotiation  which  has  the 

(1)5  Q.B.D.,  409.  (2)  2  App.  Cas.,  439. 

(3)  2  App.  Cas.,  439,  at  p.  448. 
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effect  of  leading  one  of  the  parties  to  suppose  that  the  strict  rights 
arising  under  the  contract  will  not  be  enforced,  or  will  be  kept  in 
Barns      suspense,  or  held  in  abeyance,  the  person  who  otherwise  might  have 
QauENSLAKD  ^^^^^rced  thosc  rights  will  not  be  allowed  to  enforce  them  where  it 
National    would  be  inequitable  having  regard  to  the  dealings  which  have 
1 thus  taken  place  between  the  parties."     In  that  case  the  negotia- 
tions referred  to  had  taken  place  after  the  giving  of  a  notice 
requiring  the  doing  of  an  act,  but  before  the  expiration  of  the 
period  within  which  the  act  was  required  to  be  done.     No  actual 
default,  therefore,  had  been  then  committed.      The  respondents 
contended  that  this  doctrine  has  no  application  to  a  case  where 
default  has  already  been  committed.     The  language  of  the  Lord 
Chancellor  is  not  in  terms  limited  to  the  case  where  the  negotia- 
tions precede  default,  but  it  must,  no  doubt,  be  read  with  reference 
to  the  facts  with  which  he  was  dealing.     This  case  was  cited  to 
the  Court  in  Williams  v.  Sterm  (1),  and  it  is  to  it,  no  doubt,  that 
Cotton  L  J.  referred  to  in  his  judgment.      In  Tommey  v.  White 
(2),  the  assignees  imder  a  deed  executed  by  a  debtor  in  trust  for 
his  creditors  were  empowered  to  sell  his  house  and  business  after 
three  months'  notice.     Notice  was  given,  but  afterwards  it  was 
agreed  at  a  meeting  of  the  trustees  and  creditors  that  it  should  be 
considered  as  abandoned,  and  it  was  held  that  a  sale  in  pursuance 
of  it  was  unauthorized  and  unlawful.   In  this  case  the  agreement 
was  within  the  three  months.    We  are  by  no  means  satisfied  that 
the  doctrine  stated  by  Lord  Cairns  is  limited  to  cases  in  which 
the  so-called  waiver  takes  place  before  the  occurrence  of  actual 
default.     In  reason,  the  unfairness  to  the  party  who  is  induced  to 
suppose  that  the  strict  rights  'of  the  other  party  will  not  be 
enforced  is  just  as  likely  to  occur  in  one  case  as  in  the  other.     In 
either  case  there  must  be  somethir  g  in  the  nature  of  what  is  called 
a  consideration.   As  Sir  W.  Grant  said  in  Sta/Jchcnise  v.  Bamstwi 
(3) :  "  A  waiver  is  nothing ;  unless  it  amount  to  a  release.    It  is 
by  a  release,  or  something  equivalent,  only,  that  an  equitable 
demand  can  be  given  away.      A  mere  waiver  signifies  nothing 
more  than  an  expression  of  intention  not  to  insist  upon  the  right ; 
which  in  equity  will  not  without  consideration  bar  the  right  any 
more  than  at  law  accord  without  satisfaction  would  be  a  plea." 

(1)  5  Q,  B.D.,  409.  (2)  3  H.L.C.,  49.  (3)  10  Vcs.,  453,  at  p.  456. 
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default,  the  party  is  induced  to  abstain  from  taking  steps  to       ^ '^ 

prevent  the  default  from  happening,  which  abstention,  if  the       Babns 
strict  terms  of  the  contract  were  adhered  to,  would  or  might  qukbnmjlnd 
operate  to  his  prejudice.     Regarding  the  case  then  as  one  in  which    National 

some  consideration  must  be  shown,  is  there  any  such  consideration       

in  the  present  case  ?  The  suggested  consideration  is  that  Nott  at 
the  request  of  the  mortgagees  refrained  from  taking  steps  which 
might,  and  upon  the  evidence  probably  would,  have  resulted  in 
his  saving  the  property  for  his  beneficiaries.  We  have  some 
difficulty  in  saying  that  this  is  not  a  sufiicient  consideration  to 
bring  this  case  within  the  rule  laid  down  in  Hiig)\£»  v.  Metro- 
poLitan  Railway  Co.  (1). 

Again :  We  are  reluctant  to  hold  that  a  mortgagee,  who  has 
ma^e  a  formal  demand  of  payment  which  is  a  necessary  condition 
precedent  to  the  exercise  of  a  power  of  sale,  cannot  by  his  conduct 
in  negotiations  with  the  mortgagor,  as  well  after  as  before  the 
existence  of  actual  default,  estop  himself  from  alleging  that  the 
notice  has  been  given.     If  it  is  arranged  between  them  that 
their  relations  shall  continue   on   the   footing  that   the  notice 
has   not  been  given,   and  on  the    faith   of  that   arrangement 
the  mortgagor  acts  or  refrains  from   acting,   we  are  strongly 
disposed  to  think  that  the  case  should  be  considered  not  as  a 
representation  of  intention,  but  as  a  representation  of  an  existing 
fact  on  the   basis  of  which   both   parties  are  to  act,  namely, 
that  the  demand  is  to  be  regarded  as  not  having  been  made,  so 
that  a  fresh  demand  must  be  made  before  the  mortgagee  can  be 
heard  to  allege  that  default  has  been  committed.     Suppose,  for 
instance,  that  at  an  interview  between  the  mortgagor  and  mort- 
gagee, after  default  in  complying  with  a  demand  for  payment,  it  is 
agreed  that  the  demand  shall  be  taken  to  have  been  withdrawn,  and 
the  document  containing  it  is  then  and  there  torn  up  or  cancelled, 
we  can  see  no  good  reason  why  in  such  a  case  the  mortgagee 
should  not  be  held  to  have  represented  as  a  fact  that  the  demand 
is  no  longer  in  existence,  and  that  the  condition  upon  which 
default  depends  has  not  been  performed.     It  may  well  be  that  in 
such  a  case  the  mortgagor  would  have  no  defence  to  an  immediate 

(1)  2  App.  Gas.,  4.^9. 
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H.  C.  OF  A.   action  for  the  debt,  but  it  does  not  follow  that  the  right  to  exercise 

^^^'        a  power,  the  existence  of  which  depends  upon  the  performance  of 

Barns       ^  condition  precedent,  would  not  be  suspended.     The  facts  as 

..      ^'  found  by  the  jury  do  not  materially  differ  from  the  supposed  case. 

National    In  this  view  it  is  not  material  whether  the  case  is  regarded  on  the 

'    footing  that  the  mortgagees  were  estopped  from  alleging  that 

the  power  of  sale  had  come  into  existence,  or  on  the  footing  of  a 
a  contract  for  valuable  consideration  not  to  exercise  it  for  a  period 
which  had  not  elapsed  when  it  was  in  fact  exercised. 

In  Davey  v.  Durrani  (1),  which  was  a  suit  by  a  mortgagor 
against  a  mortgagee  to  set  aside  a  sale  under  the  mortgage,  the 
case  made  by  the  bill,  as  stated  by  Turner  L.J.,  was  that  the  sale 
was  upon  terms  not  warranted  by  the  power  of  sale;  that  the 
price  was  grossly  inadequate,  so  much  so  as  to  amount  to  evidence 
of  fraud;  that  the  notice  that  was  the  necessary  preliminarj'-  to 
the  sale  had  become  ineffectual  and  had  been  waived;  and  that 
proper  steps  had  not  been  taken  for  securing  an  advantageous 
sale.  The  learned  Lord  Justice  said  that  with  many  of  these 
objections  the  purchaser  from  the  mortgagee  was  not  concerned. 
As  to  the  point  of  waiver  he  appears  to  have  treated  the  matter 
as  one  of  fact,  and  not  to  have  suggested  that  it  was  untenable 
in  point  of  law  as  against  the  mortgagee. 

In   Hughes  v.  Metropolitan  Railway  Co.,  when   before    the 
Court  of  Appeal  (2),   Mellish  L.J.   said  :  "  I   think   that  there 
is  a  clear  difference  between  what  would  amount  to  a  waiver  and 
this  ecjuity."     (The  suggestion  was  that  a  waiver  of  a  notice 
already  given  requiring  the  performance  of  an  obligation  to  arise 
upon   notice  was  a  defence  at  law  to  an  action  for  breach  of 
the  obligation.)    "  In  the  case  of  a  waiver,  the  Court  must  see 
whether  there  was  an  intention  to  abandon  the  notice.      The 
result  of  waiver  is  different,  for  the  notice  is  gone  at  law."     Tlie 
passage  in  which  the  latter  words  occur  was  quoted  by  Lord 
Blackbm^,  in  the  hearing  of  the  appeal  to  the  House  of  Lords 
and  adopted  as  expressing  what  he  believed  to  be  the  right  law 
(3).     Neither  of  these  cases  can  be  regarded  as  a  decision  on  the 
point,  but  obiter  dicta  by  such  eminent  Judges  on  questions  with 

(1)  1  De  G.  &  J.,  536 ;  26  L.  J.  Ch.,  (2)  1  C.P.D.,  120,  at  p.  133. 

830.  (3)  2    App.  Cm.,  439,  at  p.  452. 
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which  they  were  specially  familiar  are  not  without  considerable   H*  C.  of  a. 
weight.  -^  ^^• 

On  9th  September  Murphy,  under  circumstances  to  which  we       Barns 
will  more  particularly  refer  in  dealing  with  the  other  branch  of  quebnsland 
the  case,  gave  written  notice  to  Nott  that  the  Bank  intended  to    National 

,          .                                                                        ,                     Bank  Ltd. 
proceed  forthwith  with  the  sale  of  the  mortgaged  properties  under       

the  demand  of  9th  July.     This  notice  did  not  contain  a  formal 

demand  of  payment,  and  we  much  doubt  whether  it  could  be 

relied  upon  as  such,  so  as  to  create  a  new  default,  assuming  that 

the  Bank  could  not  take  advantage  of  that  which  had  once  existed. 

In  the  view  which  we  take  of  the  other  part  of  the  case,  it  is 
not  necessary  to  decide  what  were  the  rights  of  the  parties  under 
the  agreement  or  arrangement  of  August,  as  found  by  the  jury, 
but  there  can  be  no  doubt  that  that  transaction  had  an  important 
bearing  upon  the  question  of  the  bona  fides  of  Murphy  in  the 
exercise  of  the  power  of  sale,  which  he  almost  immediately  pro- 
ceeded to  exercise  under  circumstances  to  which  we  will  now 
refer. 

On  Thursday,  8th  September,  according  to  the  evidence  of  Nott, 
which  the  jury  probably  believed,  he  and  Murphy  met  at  a  general 
meeting  of  the  members  of  a  company  of  which  both  were  mem- 
bers, and  Murphy  asked  Nott  to  second  his  nomination  as  a 
director  of  the  company.  Nott  refused  to  do  so,  giving  his  reasons 
for  supporting  another  candidate,  whereupon  Murphy  said  :  "  Look 
here,  Nott,  if  you  don't  second  my  nomination  to-day,  I'll  make 
it  damned  hot  for  you.  1*11  do  my  best  to  ruin  you."  Nott 
asked  him  to  repeat  that  statement  before  the  directors,  and 
invited  them  to  enter  the  room,  whereupon  Murphy  left  the  room 
repeating  the  words,  "111  make  it  damned  hot  for  you."  On  the 
following  day,  the  9th,  the  notice  just  mentioned  was  given,  and 
on  the  10th  Murphy  instructed  Mr.  Curtis,  an  auctioneer,  to  sell 
the  mortgaged  properties  by  auction.  On  Monday  the  12th  the 
sale  was  advertised  in  a  local  newspaper  for  the  following  Saturday, 
the  17th.  The  advertisement  was  repeated  in  one  local  paper 
every  day  during  the  week,  but  was  not  published  in  any  other 
town.  Curtis  also  sent  circulars  to  persons  whom  he  thought 
possible  buyers,  in  which  it  was  stated  that  the  auction  reserve  for 

the  whole  of  the  properties  was  £1,090,  and  that  the  municipal 
VOL.  III.  64 
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H.  C.  OF  A.,  valuation  (i,e.  of  the  unimproved  value)  was  £1,400.    At  the  time 

^^\       appointed  for  the  sale  several  persons  attended.     The  auc5tioneer 

Barks      announced  the  reserve.     The  properties  were  then  offered  in  lots, 

QoEENSLAND  without  elicitiug  any  bids.    The  whole  three  properties  were  then 

National    offered  in  one  lot,  when  £1,085  was  bid  by  a  gentleman  who  had 

DA  N  K   L.XD. 

some  time  previously  expressed  his  willingness  to  buy  the  larger 

block  by  private  contract. 

There  was  a  conflict  of  evidence  as  to  the  value  of  the  property, 
the  price  which  it  would  probably  have  realized  at  a  sale  condacted 
in  a  reasonably  careful  manner,  and  the  notice  of  sale  which  should 
have  been  given  under  the  circumstances.  It  was  proved,  inter 
alia,  that  in  the  preceding  March  the  auctioneer  by  whom  the  sale 
was  conducted  had  recommended  the  properties  as  good  security 
for  an  advance  of  £1,100.  The  jury  found  that  the  sale  was  not 
made  bond  fide,  but  recklessly  and  without  due  regard  for  the 
interests  of  the  mortgagors.  No  objection  was  made  to  the  Judge's 
direction.  The  learned  Judges  of  the  Full  Court  were  of  opinicoi 
that  there  was  no  evidence  to  support  these  findings. 

The  principles  to  be  applied  in  determining  this  question  are 
thus  stated  by  LindUy  L,  J.  in  the  case  of  Farrar  v.  Farrar^s  Ltd. 
(1)  "A  mortgagee  with  a  power  of  sale,  though  often  called  a 
trustee,  is  in  a  very  different  position  from  a  trustee  for  sale.  A 
mortgagee  is  under  obligations  to  the  mortgagor,  but  he  has 
rights  of  his  own  which  he  is  entitled  to  exercise  adversely  to  the 
mortgagor.  A  trustee  for  sale  has  no  business  to  place  himself 
in  such  a  position  as  to  give  rise  to  a  conflict  of  interest  and  duty. 
But  every  mortgage  confers  upon  the  mortgagee  the  right  to 
realize  his  security  and  to  find  a  purchaser  if  he  can,  and  if  in 
the  exercise  of  his  power  he  acts  bond  fide  and  takes  reasonable 
precautions  to  obtain  a  proper  price,  the  mortgagor  has  no  redress, 
even  although  more  might  have  been  obtained  for  the  property 
if  the  sale  had  been  postponed:  Gholnumddey  v.  Clinton  (2); 
Warner  v.  Ja/:6b  (3)."  In  Kennedy  v.  De  Trafford  (4),  Lord 
HerscheU  L.C.  said :  "  My  Lords,  I  am  myself  disposed  to  think 
that  if  a  mortgagee  in  exercising  his  power  of  sale  exercises  it  in 
good   faith,   without  any  intention  of  dealing  imfairly  by    his 

(1)  40  Ch.  D.,  395,  at  pp.  410,  411.  (3)  20  Ch.  D..  220. 

(2)  2  Jac.  &  W.,  1,  182.  (4)  (1897)  A.C.,  180,  at  p.  185. 
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mortgagor,  it  would  be  very  difficult  indeed,  if  not  impoasible,  to  H.  C.  of  a. 

1QAA 

establish  that  he  had  been  guilty  of  any  breach  of  duty  towards       v«^ 
the  mortgagor.     Lindley  L.  J.  in  the  Court  below  says  that  *  it  is       Babns 
not  right  or  proper  or  legal  for  him  either  fraudulently  or  wilfully  Queensland 
or  recklessly  to  sacrifice  the  property  of  the  mortgagor.*     Well,  I    National 

think  that  is  all  covered  really  by  his  exercising  the  power  com-       

mitted  to   him   in  good   faith.     It  is   very   difficult  to  define 

exhaustively  all  that  would  be  included  in  the  words  *  good  faith,* 

but  I  think  it  would  be  unreasonable  to  require  the  mortgagee  to 

do   more  than  exercise  his  power  of  sale  in  that  fashion.     Of  ^ 

course,  if  he  wilfully  and  recklessly  deals  with  the  property  in 

such  a  manner  that  the  interests  of  the  mortgagor  are  sacrificed, 

I  should  say  that  he  had  not  been  exercising  his  power  of  sale 

in  good  faith.** 

The  motive  of  the  mortgagee,  as  distinguished  from  his  intention, 
is  not  material.  A  lawful  act  does  not  become  unlawful  merely 
because  the  doer  was  actuated  in  doing  it  by  an  evil  motive.  But 
if  a  mortgagee  exercises  a  power  of  sale,  not  for  the  purpose  of 
obtaining  payment  of  the  mortgage  debt  (although  that  is  a 
necessary  consequence  in  whole  or  part),  but  for  the  purpose  of 
depriving  the  mortgagor  of  the  opportunity  of  retaining  the 
property  by  redemption,  and,  to  use  the  words  of  Lord  HerBclidL, 
"if  he  wilfully  and  recklessly  deals  with  the  property  in  such 
a  manner  that  the  interests  of  the  mortgagor  are  sacrificed,'* 
we  should  say  that  he  had  not  been  exercising  his  power  of 
sale  in  good  faith.  It  was  not  contested  that  a  power  of  sale 
under  a  mortgage,  like  any  other  power,  must  be  exercised 
honestly  for  the  purposes  of  the  power,  or,  as  expressed  by  Lord 
Westbit/ry  in  DvJce  of  Portland  v.  Topham  (!)  "that  the  donee,  the 
appointor  under  the  power,  shall,  at  the  time  of  the  exercise  of 
that  power,  and  for  any  purpose  for  which  it  is  used,  act  with 
good  faith  and  sincerity,  and  with  an  entire  and  single  view  to 
the  real  purpose  and  object  of  the  power,  and  not  for  the 
purpose  of  accomplishing  or  carrying  into  effect  any  bye  or 
sinister  object;  (I  mean  sinister  in  the  sense  of  its  being 
beyond  the  purpose  and  intent  of  the  power  which  he  may 
desire  to  effect  in  the  exercise  of  the  power).**     In  the  same 

(1)  11  H.L.C.,  32,  at  p.  54. 
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H,  C.  OF  A.  case  Lord  St  Leonards  said  (1) :  "A  party  having  a  power  like 
this  must  fairly  and  honestly  execute   it  without   having  any 

Babus       ulterior  object  to  be  accomplished.     He  cannot  carry  into  execu- 

QuBBNHLAND  ^^^^  ^^^  iudircct  object,  or  acquire  any  benefit  for  himself,  directly 

National    or  indirectly."      Was  there  then  evidence  upon  which  the  jury 

"    might  find  that  the  defendants  by  their  agent  had  been  guilty  of 

a  breach  of  their  duty  to  the  mortgagor  ?    The  sufficiency  of  the 
notice  of  sale,  having  regard  to  the  nature  of  the  property,  its 
situation  in  the  town  of  Bundaberg,  the  size  and  population  of 
that  town,  and  the  possibility  of  a  fair  price  being  realized  under 
the  actual  circumstances,  were   matters   peculiarly  within    the 
knowledge  of  the  jury.     The  divulging  of  the  reserved  price  was 
an  unusual  circumstance.     There  was  evidence  that  a  similar 
course  had  been  adopted  in  the  case  of  some  other  sales  of  mort- 
gaged properties  by  mortgagees  at  Bundaberg.     But  the  circum- 
stances in  all  those  cases  were  explained,  and  were  very  difiPerent 
from  those  of  the  present  case.    Reference  was  made  by  the 
appellant  s  counsel  to  the  practice  of  the  Court  relating  to  the 
sale  of  land  by  auction  by  direction  of  the  Court,  under  which  the 
reserved  bidding  is  kept  secret.      No  case  was  cited  in  which  a 
sale  by  the  Court  has  been  set  aside  on  the  ground  of  the  divulg- 
ing of  the  reserved  bidding,  but  the  case  of  Delves  v.  Delves  (2) 
was  cited,  in  which  Malins  V.C.,  a  judge  of  great  experience  in 
the  administrative  jurisdiction  of  the  Court  of  Chancery,  indicated 
plainly  his  opinion  as  to  the  impropriety  of  such  a  course.      He 
said   (3) :  "  If  I   can  suppose  a  thing  so  dishonourable  to  Mr. 
Streatfield  "  (the  successful  bidder  at  the  reserved  bidding) "  or  to 
Mr.  Delves  "  (a  person  who  had  taken  an  active  part  in  the  con- 
duct of  the  sale)  "  which  I  do  not,  and  that  Mr.  Delves  had 
whispered  to  Mr.  Streatfield  not  to  go  any  higher,  or  that  he  had 
bid  up  to  the  reserved  bidding,  the  case  would  have  been  very 
different.     But  that  is  impossible,  because  they  neither  of  them 
knew  the  reserved  bidding." 

In  our  opinion  the  jury  were  warranted,  having  regard  to  all 
the  evidence  before  them,  in  answering  the  fourth  question  in  the 

(1)  11  H.L.C.,  32.  at  p.  55.  (2)  L.R.  20  Eq.,  77. 

(3)  L.R.  20  Eq.,  70,  at  p.  82. 
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way  in  which  they  did  answer  it,  and   upon   that  finding  the  H-  C*  ^'  ^- 
appellant  was  entitled  to  judgment. 

It  remains  to  consider  the  measure  of  damages.     In  the  case  of       Barns 
the  improper  exercise  of  a  power  of  disposition  of  property,  the  qobenslaxd 
appropriate  remedy,  if  available,  is  to  set  the  transaction  aside,    National 

and  to  restore  the  property  to  the  person  from  whom  it  has  been       

improperly  divested.  If  the  purchaser  had  notice  of  the  facts 
which  render  the  exercise  of  the  power  improper,  this  remedy  is 
available.  But  if  he  is  a  bond  fide  purchaser  for  value  without 
notice  of  the  facts,  and  has  already  acquired  the  legal  estate,  this 
remedy  is  not  available  as  against  him.  That  is  the  present  case. 
But  we  do  not  think  that  these  circumstances  should  make  any 
difference  as  between  the  person  wrongfully  deprived  of  the 
property  and  the  wrongdoer.  The  former  should  be  restored  to 
the  same  position  as  if  the  wrong  had  not  been  done.  We  think 
therefore  that,  as  the  property  cannot  be  restored  to  the 
beneficiaries,  they  are  entitled  to  recover  the  value  of  their  interest 
in  it.  This  was  the  opinion  of  the  learned  Chief  Justice,  in  which 
we  concur.  If  the  matters  complained  of  were  mere  irregularities 
in  the  exercise  of  the  power  the  measure  of  damages  might  be 
different.  The  question  of  acquiescence  of  the  mortgagor  in  the 
sale  was  not  left  to  the  jury,  and  was  not  seriously  argued  before 
us.  We  do  not  think  that  there  is  anything  in  this  defence.  We 
are  therefore  of  opinion  that  the  judgment  of  the  learned  Chief 
Justice  was  correct,  and  that  the  order  of  the  Full  Court  setting 
it  aside  was  erroneous  and  should  be  discharged. 

Appeal  (Mowed,  Order  appealed  fromri  dis- 
charged, and  motion  to  set  aside  jvdg- 
inenfit  dismissed  with  costs.  Jitdgrnent 
of  Cooper  C.J,  restored.  Respondents 
to  pay  costs  of  appeal. 

Solicitors,  for  appellant,  Morris  tfc  Fletcfier,  agents  for  Hamilton 
ti'  Nielsony  Bundaberg. 

Solicitors,  for  respondents,  the  Queensland  National  Bank  Ltd., 
Flower  &  Hart. 

N.  G.  P. 
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THE  PHOENIX  ASSURANCE 
COMPANY  LIMITED 
Defendants, 


Appellants  ; 


AND 


BERECHREE 
Plaintiff, 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

TASMANIA. 


H.  C.  OF  A. 
1906. 

HORART, 

Fth.  19,  20, 
22. 

Melbourne, 

March  16. 


Griffith  C.J., 

Barton  and 

0'Ck)nnor  J  J. 


Firt  innirance  —Policy — CondUion  for  avoidafiet  if  wUrue  statement  made — Pro- 
po9aI — Fire  claim — False  statement  in  proposal  ^11  ed  in  by  agent — Agency- 
Estoppel — Ratification — Holding  out. 

B.  effected  a  policy  of  fire  insurance  with  the  appellants  through  their  local 
agent;.  The  policy  made  the  proposal  the  basis  of  the  insurance,  and  its 
incorrectness  or  untruth  in  any  respect,  material  or  not,  was  to  exonerate  the 
company  from  all  liability  ;  and  fraud  or  falsehood  in  the  notice  of  claim  for 
loss  under  the  policy  was  to  work  a  forfeiture  of  all  benefits  thereunder.  On 
signing  the  proposal,  B.  received  from  the  agent  a  cover-note  signed  by  him 
and  containing  the  words:  *' Accepted  by  the  company  subject  to  the 
approval  of  the  manager  (&c.)."  Across  the  document  were  written  the 
words :  "  Fourteen  days  cover  only."  In  the  proposal  which  was  filled  up  by 
the  agent,  and  in  the  notice  after  the  fire,  B.'s  interest  in  the  premises  was 
falsely  described  to  a  material  extent.  In  an  action  on  the  policy  against 
the  company,  the  jury  found  that  the  false  description  had  been  inserted  by 
the  company's  local  agent  in  the  proposal  after  it  had  been  signed  by  B.  The 
jury  also  found  that  the  false  description  in  the  claim  was  not  wilfully  and 
intentionally  untrue,  and  that  the  local  agent  in  falsifying  the  proposal  was 
acting  as  the  agent  of  the  company,  not  of  B. 

Heldy  that  the  authority  of  the  local  agent  was  limited  to  transmitting  the 
proposal  to  the  company,  and  issuing  to  the  proponent  an  interim  receipt, 
giving  temporary  cover  ;  that  of  this  limitation  B.  had  express  notice,  and 
that  the  company  was  therefore  not  estopped  from  setting  up  the  excess  of 
authority  of  the  agent. 
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Hddf  also,  that,  oa  the  facts,  the  local  ageot  could  not  be  considered  as   H.  C.  of  A. 

the  agent  of  the  company  in  filling  in  the  answers  to  the  questions  in  the  1906. 

proposal  form.  *''»"' 

Phcenix 

Biggar  v.  Rock  Life  Assurance  Co.,  (1902)  I  K.B.,  516,  followed.  Assurance 

Co.  Ltd. 

Held,  further,  that,  if  the  proposal  as  transmitted  was  affirmed  b\'  B.,  the    ^      ^'* 

Berechkeb. 
policy  was  vitiated  by  reason  of  the  falsity  of  its  basis ;  and,  on  the  other         

hand,  if  the  proposal  as  transmitted  was  denied,  the  parties  were  never  ad 

idem,  and  there  was  therefore  never  any  completed  contract  between  them. 

The  plaintiff's  right  could,  at  most,  only  extend  to  recovering  the  premium 

in  an  action  not  founded  on  the  policy. 

Decision  of  the  Supreme  Court,  Berechree  v.  Phoenix  Assurance  Co,  Ltd.,  1 
Tas.  L.R.,  119,  reversed. 

Appeal  from  the  decision  of  the  Full  Court  of  Tasmania. 

The  facts  appear  fully  in  the  judgment  of  Griffith  C.J. 

Waterhouse,  for  the  appellants.  The  jury  found  that  the  state- 
ment in  the  fire  claim,  of  April  11th  1904,  that  plaintiff  was  the 
owner,  and  that  no  other  person  had  any  interest  in  the  premises, 
was  untrue  in  fact.  On  that  answer  the  defendants  are  entitled  to 
judgment.  It  was  a  condition  of  the  policy  that  the  company 
should  not  be  liable  if  any  statement  made  or  information  given 
in  the  proposal  was  incorrect  or  untrue.  Condition  8  of  the 
policy  requires  notice  to  be  given  to  the  company  of  any  loss  within 
15  days  of  its  happening,  stating  the  amount  of  the  loss,  &c. 
and  information  to  be  given,  inter  alia,  as  to  the  persons 
interested  as  owners  or  otherwise,  and  the  nature,  extent,  amount, 
and  value  of  their  interests  in  the  property  insured ;  and  con- 
dition 9  stipulates  that,  if  any  false  information  be  given,  all 
benefit  under  the  policy  is  forfeited.  The  declaration  made  by 
the  claimant  comes  within  condition  9. 

[Griffith  C.J. — You  contend  that  the  word  "  false,"  as  used  in 
condition  9  of  the  policy,  means  untrue.] 

Yes ;  and  therefore  all  benefits  under  the  policy  became  for- 
feited. 

[Griffith  C.J. — Did  not  the  company  know  on  12th  May, 
when  their  local  manager  wrote  to  respondent's  solicitor  for  details 
as  to  all  articles  destroyed,  that  respondent  was  not  the  owner 
of  the  property?] 

Yes. 
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H.  C.  OF  A.       [Griffith   C.J. — Condition  9  provides  for  forfeiture,  on  the 

^ '        ground  of  fraud,  at  the  option  of  the  company.     Having  asked 

PitasNix     ^or  particulars  of  loss  through  their  local  manager,  can  they  now 
^S)^  LtiT   ^  heard  to  say  the  policy  was  at  the  time  avoided  ?] 

^'  The  election  by  a  party  entitled  to  avoid  a  contract  on  the 

ground  of  fraud  must  be  unequivocal.    Here  the  company  went  to 

arbitration,  and  therefore  did  not  waive  their  right.  In  paragraph 
4  of  the  fire  declaration  respondent  states  he  was  lessee  with 
right  of  purchase,  and  had  been  offered  on  the  security  of  the 
farm  a  sum  far  in  excess  of  that  required  to  complete  the  purchase, 
and  had  always  considered  himself  the  owner.     There  had  been 
an  offer  by  the  company  to  pay  some  compensation  for  the  fur- 
niture ;  but  as  this  offer  was  ex  gratia,  it  did  not  constitute  an 
election.     In  a  letter  from  the  company  dated  3rd  May  it  is 
pointed  out  that  the  plaintiff  had  no  insurable  interest,  and  that 
the  misdescription  in  the  proposal  was  material  and  affected  the 
whole   policy.    The  company  all   along  refused  to  pay  on  the 
buildings.     The  plaintiff  has  been  guilty  of  fraud  and  falsehood 
in  making  his  claim,  and  cannot  therefore  recover.     Britton  v. 
Royal  Inmirance  Go.  (1) ;  Chapman  v.  Pcle  (2)  ;  Levy  v.  Baillie 
(3). 

[Barton  J.  referred  to  Reese  River  Silver  Miniing  Co.  v.  SmiJtk 

(*)•] 

There  should  have  been  a  new  trial  ordered  on  the  ground  thai 
the  answers  to  questions  3  and  4  were  against  the  weight  of 
evidence.  The  evidence  shows  that  the  respondent  left  the  whole 
responsibility  for  the  answering  of  the  questions  to  the  agent  It 
follows  that  they  must  have  been  answered  without  consideration 
by  the  respondent,  and  therefore  recklessly  :  AaroTCa  Reefs  Ltd. 
v.  Twisa  (5). 

[Griffith  C.J.  referred  to  Derry  v.  Peek  (6),  and  Brotcnlie  v, 
Campbell  (7).] 

The  analogy  here  is  not  to  an  action  for  deceit,  but  to  a  suit  to 
avoid  a  contract  on  the  ground  of  misrepresentation  of  a  material 
fact     Upon  the  evidence,  the  respondent  did  not  exercise  any 

(1 )  4  F.  &  F.,  905  ;  16  L.T.,  72.  Cairns  L.  J. 

(2)  22  L.T.  (N.S.),  306.  (5)  (1896)  A.C.,  273. 

(3)  7  Bing.,  349.  (6)  14  App.  Cas.,  337. 

(4)  L.R..  4  H.L.,  64,  at  p.  79,  per  (7)  5  App.  Cas.,  ^. 
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ooDsideration  upon  the  subject  at  all ;  and  the  findings  of  the  jury  H-  ^-  ^'  ^• 
in  auswer  to  questions  3  and  4  cannot  be  supported. 

[O'Connor  J.  referred  to  Meagher  v.  London  and  Lancashire     ph<enix 
J*ire  Insurance  Go,  (1).]  Co^^^Sh* 

The  policy  was  issued  on  a  proposal  which  contained  a  false 
statement.  According  to  the  findings  of  the  jury,  this  false  state- 
ment was  added  by  the  agent,  after  the  respondent  signed  it. 
£ven  if  that  were  so,  Camp  was  not  the  agent  of  the  company  to 
make  the  alteration.  The  company  had  no  power  to  make  it, 
And  could  not  therefore  give  their  agent  the  necessary  authority : 
Biggar  v.  Rock  Life  Assurance  Co,  (2) ;  New  York  Life  Insur- 
ance  Go.  v.  Fletcher  (3).  Unless  the  company  can  be  fixed  by  an 
estoppel,  it  is  not  bound.  Swire  v.  Francis  (4),  referred  to  in  the 
Court  below,  was  a  case  of  fraudulent  representation.  In  Bawden 
V.  London,  Edinburgh  and  Glasgow  Life  Insurance  Go.  (5)  the 
company  was  held  liable  because  their  agent  was  acting  within 
the  scope  of  his  authority  and  his  knowledge  was  the  knowledge 
of  the  company.  Here  the  agent  was  not  acting  within  the 
scope  of  his  authority.  His  appointment  contained  a  direction 
that  "proposals  should  be  filled  in  by  proponent  where  practicable;" 
and  there  was  nothing  to  show  the  proponent  was  illiterate  or 
ignorant. 

The  knowledge,  therefore,  of  the  agent  was  not  the  knowledge 
of  the  principal :  Levy  v.  Scottish  Employers'  Insurance  Go,  (6) ; 
Life  and  Health  Assurance  Asssociation  v.  Yule  (7);  Blackburn 
V.  Vigors  (8).  The  case  cannot  be  put  either  on  the  ground  of 
agency  or  ratification. 

[Barton  J. — Ratification  can  only  take  place  with  knowledge.] 

Yes,  with  personal  knowledge :  Marsh  v.  Joseph  (9).  Where 
there  are  two  innocent  parties  one  of  whom  must  suffer,  the  loss 
must  fall  on  the  person  who  enabled  the  fraud  to  be  committed : 
Lickbarrow  v.  Mason  (10).  But  this  doctrine  has  since  been 
restricted  to  cases  where  one  person  owes  a  duty  to  the  other : 

(1)  7  V.L.R.  (L.),  390.  (7)  6  F.,  437,  Ct.  of  SesB. 

(2)  (1902)  1  K.B.,  516.  (8)  12  App.  Cas.,  531. 

(3)  117  U.S.,  519.  (9)  (1897)  1  Ch.,  213,  at  p.  246.  per 

(4)  3  App.  Cas.,  106.  Lord  Bnsnell  C.J. 

(5)  (1892)  2  Q.B  ,  534.  (10)  2  T.R.,  63,  at  p.  70,  per  Ashurst 

(6)  17  T.L.R.,  229,  at  p.  230,  per  J. 
Wills  J.,  and  Phillimore  J. 


Berechbkk. 


960  HIGH   COURT  [190S. 

H.  C.  OF  A.  Farquharaon  Bros,  &  Co.  v.  King  &  Co,  (1);  Blackburn  v.  Vigcn 

1Q0A  

^^^^^       (2);   New  York  Life  Insurance  Co.  v.  Fletcher  (3);   Richardson 
Phcknix      v.  Tlie  Maine  Insurance  Co.  (4). 

Assurance 
Co.  Ltd. 

Z'^^^..        ^'  ^'  ^^^^>  (with  him  A.  Inglis  Clarky)  for  the  respondent   In 
condition  9  of  the  policy  the  word  "  false  "  most  be  construed  as 
having  a  similar  meaning  to  the  expressions  '*  fraud/'  "  wilful  act," 
"  connivance,"  and  the  other  expressions  there  used.     It  cannot 
mean  the  same  thing  as  "incorrect"  or  ''untrue"  in  condition  1. 
''  False  "  must  mean  false  to  the  knowledge  of  the  person  makiog 
the  declaration.     The  fact  that  the  respondent  could  have  taken 
over  the  property  at  the  valuation  on  the  assessment  rolls,  which 
was  much   below  its  real  value,  and  did  not  do  so,  is  strong 
evidence  that  he  was  bond  fide  under  the  impression  that  he  was 
owner.     He  could  have  purchased  for  £1,523,  in  terms  of  his  lease 
— the  value  on  the  rolls  was  £1,870 — and  he  had  been  offered 
£2,739.     It  has  been  decided  that  the  value  on  the  assessment  roll 
is  conclusive  evidence  against  the  world,  and  for  all  purposes,  of 
the  value  of  the  property :  Parker  v.  Briseis  Tin  Mining  Co.  (5). 
The  remaining  portion  of  the  declaration  *'  and  that  no  otJier 
person  is  interested  therein"  is  merely  supplementary  to  the 
positive  declaration  of  ownership,  and  the  fact  that  it  was  not 
struck  out  does  not  make  the  whole  false. 

There  was  no  negligence  sufficient  to  amount  to  fraudoleot 
conduct  on  the  part  of  the  respondent  in  leaving  it  to  the  agent 
to  fill  in  the  proposal  form.  The  Court  will  therefore  refuse  to 
order  a  new  trial. 

Leave  was  reserved  at  the  trial  to  move  that  a  verdict  should 
be  entered  for  the  defendants  on  the  finding  of  the  jury  upon 
question  2  notwithstanding  their  answer  to  question  3.  It  is  not 
now  open  to  the  appellants  under  that  reservation  to  raise  the 
question  of  the  authority  of  the  agent  to  make  the  alteration  in 
the  proposal :  Local  Courts  Act  (60  Vict.  No.  48),  sees.  82, 83,  and 
123.  Under  that  Act  the  verdict  of  a  jury  is  the  judgment  of  the 
Court  (sec.  82).     The  recital  in  the  policy  that  a  proposal  has 

(1)  (1901)  2  K.B.,  697  ;  (1902)  A.C.,  (3)  117  U.S.,  519,  at  p.  535. 
325.  (4)  46  Maine,  394. 

(2)  12App.  Cas.,  531.  (5)  (Ta8niania,aiireported). 
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l>een  received   mast  be  construed  to   refer  to   the  proposal  as  H.  C.  of  a. 

cielivered  to  the  agent,  and  the  company  are  estopped  from  saying  ^ 

it  refers  to  the  document  as  the  agent  delivered  it  to  them.     At  Pm<enix 

any  rate,  the  point  is  not  now  open:  Robinson  v.  Fawcett  &  ^q^^^^^ 

FiHh  (1).    The  verdict  being  the  judgment  of  the  Court,  judgment  ^- 

had  been  entered  subject  to  the  points  reserved.     No  application  

has  been  made  for  a  nonsuit:  Legal  Procedure  Act  1908  (3  Edw. 
VIL,  No.  19),  sees.  3,  (6),  (7),  and  (8),  and  6. 

When  insurance  agents,  in  soliciting  business,  undertake  to  pre- 
pare the  application  of  the  insured,  or  make  any  representation  . 
to  him  as  to  the  character  or  effect  of  the  statements  in  the 
application,  they  will  be  regarded  in  doing  so  as  the  agents  of 
the  insurance  companies  and  not  of  the  insured  :  Inaiurance  Co- 
V.  Wilkinson  (2)]  Insurance  Co.  v.  Mahone  (3);  New  Jersey  Mutvul 
Life  Insurance  Co.  v.  Baker  (4). 

An  insurance  company,  after  holding  out  a  person  as  its  agent, 
cannot  disavow  responsibility  for  his  acts :  Insurance  Co.  v. 
McCain  (5) ;  In  re  Universal  Non-Tariff  Fire  In^surance  Co. 
(6).  The  Local  Cov/rts  Acts  (60  Vict.  No.  48),  sec.  74,  empowers 
the  Court  to  apply  equitable  principles:  Legal  Procedure  Act 
1903  (3  Edw.  VIL,  No.  19),  sec.  3. 

When  the  agent  received  the  proposal  without  the  words 
"nearly  paid  up,"  his  knowledge  that  the  words  were  not  there 
was  the  knowledge  of  the  company. 

The  policy  recites  (1)  delivery  to  the  company  of  a  proposal, 
and  (2)  that  it  was  signed  by  the  plaintiff.  That  clearly  refers 
only  to  what  the  plaintiff  signed :  Hough  v.  Guardian  Fire  and 
Life  Assurance  Co.  Ltd.  (7),  in  which  the  proposal  was  treated  as 
if  it  had  been  settled  by  the  company  itself.  The  company  are 
responsible  for  any  alteration  made  in  it  after  it  came  into  their 
custody,  which  was  immediately  the  respondent  entrusted  it  to 
Camp  with  his  signature  on  it :  Couch  v.  Rochester  German  Fire  * 

Office  (8).   In  Bawden's  Case  (9),  Lindley  L.J.  said  the  policy  must 
be  construed  as  if  it  contained  a  recital  that  the  plaintiff  was  a 

(1)  (1901)  2  K.B.,  325  (6)  L.R.  10  Eq.,  485. 

(2)  13  Wall.,  222.  (7)  18  T.L.R.,  273. 

(3)  21  Wall.,  152.  (8)  32  Hun.,  469. 

(4)  94  U.S.,  610.  (9)  (1892)  2  Q.B.,  534. 

(5)  96Ui(.,84. 
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H.  C.  OF  A.  one-eyed  man;  sohere  this  must  be  construed  as  if  it  did  notcontain 

the  words  **  nearly  paid  up,"  but  that  the  land  was  held  on  a  lease 

Phcenix     with  an  option  of  purchase  :  Pimm  v.  Lewis  (1).    In  Richardson 

^Co^ri^^   V.  Maine  Insurance  Co,  (2),  there  was  a  warranty  of  the  a^^urscy 

V.  of  the  application.     There  the  reference  to  the  proposal  put  the 

plaintiff  on  his  guard.     Here  the  plaintiff  knew  he  had  made  a 

proposal  and  so  the  reference  in  the  policy  gave  him  no  light 
Camp  was  held  out  to  the  world  by  the  company  as  a  man  who 
might  be  relied  upon  to  transmit  proposals  faithfully. 

[Griffith  C.J. — ^In  this  case  the  agent  did  not  transmit  the 
proposal  to  his  principals.] 

Waterhouse,  in  reply.  The  reservation  of  leave  to  move  on  the 
ground  of  the  answer  to  question  2  was  not  the  only  reservation 
(3).  The  objection  was  taken  by  way  of  appeal  at  the  prescribed 
time.  Mclntyre  J.  would  not  entertain  it,  but  the  Full  Court 
allowed  it  to  be  argued.  The  delivery  wa«  not  complete  until  the 
proposal  reached  someone  authorized  to  make  a  contract  on  behalf 
of  the  company.  Aby  acceptance  was  subject  to  the  approval  of  the 
manager  at  Launceston.  There  can  be  no  estoppel  against  the 
company,  except  upon  the  doctrine  of  Lickbarrow  v.  Masoiii  (4); 
Farquharson  Bros,  and  Co,  v.  King  &  Co,  (5);  Rimmer  v. 
Webster  (6) ;  Parsons  v.  Bignold  (7) ;  Frazer  v.  Phcenix  Assurance 
Co,  (8). 

Melbourne,     The  followinff  judsm[ients  were  read : — 

March  16.  &  J       & 

Griffith  C.J.  This  is  an  action  on  a  lire  policy  alleged  to 
have  been  issued  to  the  respondent  by  the  appellants  in  respect 
of,  amongst  other  things,  certain  buildings  erected  upon  a  piece 
of  land  in  the  occupation  of  the  respondent.  The  appellants 
pleaded,  with  other  pleas,  that  the  policy  was  made  in  pursuance 
of  a  proposal  signed  by  the  respondent  on  21st  November  1903, 
in  which  it  was  stated  that  the  buildings  were  held  under  a 
purchasing  lease  nearly  paid  up,  that  it  was  a  condition  of  the 
policy  that  the  company  should  not  be  liable  if  any  statement 
made   or  information  given  in   the   proposal   was   incorrect  or 

(1)  2  F.  &  F.,  778.  LindUy  L. J. 

(2)  46  Maine,  394.  (6)  (1902)  2  Ch.,  163.    ' 

(3)  1  Tas.  L.R.,  123.  (7)  15  L.J.,  Ch.,  379. 

(4)  6  T.R.,  131.  (8)  10  N.S.W.  L.R.,  246. 

(5)  (1902)  A.C.,  325,  at  p.  342,  per 
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ixntrue,  and  that  in  fact  the  plaintiff  held  the  land  and  buildings  H-  C.  of  a.  • 

luider  a  lease  for  a  term  of  five  years  from  30th  June  1902,  with 

An  option  to  purchase  the  freehold  on  giving  notice  in  writing,     Phcenix 

that  no  notice  had  been  given,  and  no  part  of  the  purchase  money  "^^^^p^** 

liad  been  paid.     They  also  pleaded  a  condition  of  the  policy  that   ,      *-'• 

.  ...  Berkcukek. 

all  benefits  under  the  policy  should  be  forfeited  if  the  claim  to 

be  made  in  the  event  of  a  loss  were  in  any  respect  fraudulent  or 

if  any  false  declaration  were  made,  and  alleged  that  the  plaintifi[ 

after  the  loss  signed  a  declaration  in  proof  of  his  claim  in  which 

he  stated  that  he  wfiis  the  owner  of  the  property  at  the  time  of 

the  fire,  and  no  other  person  had  any  interest  therein,  whereas  in 

fact  one  S.  (the  lessor)  was  the  owner  of  the  buildings  insured. 

The  facts  as  to  the  ownership  of  the  land  and  buildings  were 
not  in  dispute,  and  were  as  pleaded  by  the  defendants.  The 
declaration  made  by  the  plaintiff  in  support  of  his  claim  was  also 
in  the  form  alleged  by  the  defendants.  At  the  trial  in  the  Local 
Court  before  Mclntyre  J.  with  a  jury  the  policy  was  put  in  evi- 
dence. It  was  in  the  following  form :  "  This  Policy  of  Insurance 
witnesseth  that  T.  S.  Berechree  as  owner  (hereinafter  called  the 
insured)  having  delivered  to  the  Phoenix  Assurance  Co.  Ltd.  a 
proposal  in  writing  dated  the  2l8t  day  of  November  1903,  and 
signed  by  or  on  behalf  of  the  insured  as  the  basis  of  this  insurance, 
and  having  paid  to  the  company  &c.  for  insuring  against  loss  or 
damage  by  fire  &c.,"  (describing  the  property  and  the  amounts 
respectively  insured  in  respect  of  each  item),  "  the  company  hereby 
agrees  with  the  insured  (but  subject  to  the  conditions  at  the  back 
hereof)  "  &c.  in  the  usual  form  of  a  fire  policy. 

The  first  condition  indoreed  was  as  follows : — "  1.  The  company 
shall  not  be  liable  upon  this  policy  if  the  description  therein,  or 
in  the  proposal  referred  to  therein,  of  any  of  the  property 
expressed  to  be  hereby  insured,  or  of  any  building  or  place  in 
which  any  of  the  property  is  contained,  or  if  any  statement  made 
or  information  given  to  the  company  upon  such  proposal  or  other- 
wise before  or  at  the  time  the  risk  is  undertaken  by  the  company 
is  in  any  respect  (whether  material  or  not)  incorrect  or  untrue,  or 
if  any  fact  material  to  be  known  to  the  company  for  estimating 
the  risk,  is  not  disclosed  to  the  company  before  the  risk  is  under- 
taken by  the  company." 
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fl.  c.  OF  A.       The  8th  condition  provided  that  on  the  happening  of  any  loss 

or  damage  the  insured  should  forthwith  give  notice  to  the  com- 

PHOENtx     pftny,  and  should  within  a  specified  time  deliver  to  them  a  daim 

^Co  ^TD^   in  writing  for  the  loss  or  damage,  giving  particulars  of  the  things 

«^-  damagfed  or  destroyed  and  their  value.     He  was  also  to  rive  foil 

Bebbchrkk.  ... 

information  as  to,  inter  alia,  the  persons  interested  as  owners  or 

otherwise,  and  the  nature,  extent,  amount,  and  value  of   their 

interests  in  the  property  insured,  and,  if  required,  to  verify  the 

claim  by  declaration  on  oath  or  affirmation. 

Condition  9  was  as  follows : — "  IX.  If  the  claim  be  in  anv 
way  fraudulent,  or  if  any  fraudulent  or  false  plan,  specification, 
estimate,  deed,  book,  account,  entry,  voucher,  invoice,  or  other 
document,  proof,  or  explanation  be  produced  or  given,  or  if  any 
fraudulent  means  or  devices  are  used  by  the  insured,  or  anyone 
acting  on  his  behalf,  to  obtain  any  benefit  under  this  policy,  or  if 
any  false  declaration  be  made,  or  if  any  loss  or  damage  be  occa- 
sioned by  the  wilful  act  or  with  the  connivance  of  the  insured, 
all  benefit  under  this  Policy  is  forfeited." 

The  proposal  of  21st  November  signed  by  respondent  was  also 
put  in.     It  was  made  out  upon  a  printed  form  which  contained  a 
number  of  questions  asking  particulars  as  to  the  nature  of  the 
risk.     One  of  them  was  as  follows : — "  Property — whether  free- 
hold or  leasehold,  if  latter  how  long  to  run  ?"     In  the  document 
as  produced  at  the  trial  the  printed  word  "  leasehold  "  had  been 
struck  through,  and  the  words  "  but  held  under  purchasing  lease 
nearly  paid  up  "  had  been  interlined  above  it.     The  next  question 
was : — "  Is  there  any  covenant  to  erect  a  new  building  in  the 
event  of  fire  at  end  of  lease  ? "  to  which  the  answer  "  Yes  "  was 
written.     Below  the  list  of  questions  were  printed  in  leaded  type 
the  words  "  Policy  in  the  name  of    ....     as     ....     ," 
with  a  marginal  note  "  State  nature  of  interest."     The  blanks  in 
this  line  were  filled  up  with  the  plaintiff's  name  and  the  word 
"  owner."     Then  followed  a  printed  note  as  follows : — "  N.B.  The 
information  required  by  this  proposal  to  be  given  and  the  answers 
to  the  questions  asked  in  it  shall  be  deemed  material  to  the  risk 
and  must  be  supplied  by  the  proponent.     This  proposal  is  also 
made  subject  to  the  usual  conditions  of  the  PhcBnix  Assurance 
Company's  Policies,  and  is  the  basis  of  the  Contract  and  is  to  be 
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taken  as  a  part  of  the  policy,  and  the  truth  of  the  information   R-  C-  <>'  ^- 
and  of  each  of  the  answers  and  statements  contained  in  it  is 
warranted."  Phoenix 

The  statutory  declaration  in  respect  of  the  claim  was  also  put  '^co^^^* 
in.  It  was  made  out  on  a  printed  form,  the  third  parasraph  a.s  ,.  ^^ 
printed  being  as  follows : — "  3.  That  I  was  ...  of  the  said 
property  at  the  time  of  the  fire,  and  that  no  other  person  or  per- 
sons has  or  had  an  interest  therein  except  .  .  .  ,"  with  a 
marginal  note :  "  Insert  'owner  *  'mortgagee'  *  lessee' '  trustee  *  or 
otherwise."  The  first  blank  had  been  filled  in  with  the  word 
''  owner."  It  was  not  in  contest  that  the  statement  in  the 
proposal  a.s  to  the  ownership  of  the  land  was  material,  or  that 
there  had  been  a  breach  of  warranty  if  the  plaintifi  was  bound  by 
the  proposal  as  produced. 

The  plaintiffs  answer  to  this  diflSculty  was  an  allegation  that 
the  words  "  nearly  paid  up  "  were  not  in  the  proposal  when  he 
signed  it,  but  had  been  afterwards  added  by  the  defendant's  local 
agent  without  his  knowledge.  It  was  not  disputed  that  they 
were,  as  was  the  rest  of  the  manuscript  of  the  answers  to  the 
questions,  in  the  agent's  writing,  or  that  they  were  in  the 
proposal  when  it  was  received  and  accepted  by  the  defendants' 
Manager  at  Launceston,  who  alone  had  power  to  enter  into  con- 
tracts of  insurance.  The  instructions  given  by  the  defendants  to 
their  local  agents  were  put  in  evidence,  from  which  it  appeared 
that  they  were  directed  that  proposals  should  be  filled  in  by  the 
proponent  when  practicable ;  but  it  appeared  to  be  a  usual 
practice  for  the  local  agent  to  write  down  answers  given  to  him 
orally  by  the  proponent,  which  the  local  agent  said  that  he  did 
in  the  present  case.  He  denied  that  the  alleged  alteration  was 
made  after  signature  by  the  plaintifi*.  Contemporaneously  with 
the  signing  of  the  proposal  the  local  agent  gave  to  the  plaintifi*  a 
document  in  the  following  form : — 

**PH(ENIX    ASSURANCE    COMPANY,    LTD. 

Stamp  Duty 

TaBDiania  Wynyard  SCB- AGENCY, 

21/11/03  2l8t  November,  1903. 

Revenue 

One  penny. 
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H.  C.  OF  A.       No.  2531  ACCEPTED,  subject  to  the  approval  of  the  Alaoager  of  the 

1906.  PHCENIX  ASSURANCE  COMPANY  LTD.,  in  Launoeston,  u 

"^v— '  Insurance  against  FIRE  from  Mr.  T.  S.  Berechree  on  House  k 

Phobkix  Furniture  ft  Dairy 

Co  Ltd  ^^^  Stables  ft  Machinery  ft  Men's  hut  for  the  period  of  trelte 

V.  months     Should  the  risk  not  be  approved  of,  the  Premium  vill 

Berbchrek.  y^  returned  ;  but  should  a  loss  have  occurred  in  the  meantime  tiie 

Orifflth  C.J.  Company  will  be  liable. 

Amount  Insured,  £300  : 
Premium  £2:5:  W.  J.  CAMP, 


Policy  No.  Sub- Agent. 

N.B.  This  cover  which  is  subject  to  the  terms  and  conditions 
of  the  Company's  Policies,  will  in  no  case  hold  good  for  more  thso 
fourteen  days  from  date ;  and  if  that  period  should  elapee  withont 
an  official  receipt  being  obtained  from  LAUNCfiSTON  BRANCH, 
the  Proposal  must  be  considered  declined,  and  the  amonnt  of  the 
deposit  paid  to  the  Agent  will  be  returned  in  full." 

Across  this  document  were  the  words : — "  Fourteen  Day  Cover 
Only." 

Except  as  appears  by  this  document  and  the  printed  statements 
on  the  proposal  the  plaintiff  had  no  notice  of  the  extent  or 
limitations  of  the  authority  of  the  local  agent.  On  5th  December 
an  official  receipt  was  issued  to  the  plaintiff  for  the  premium, 
which  was  described  as  the  premium  on  an  insurance  in  specified 
amounts  on  specified  things  "as  described  in  the  proposal,  for 
which  a  policy  expressive  of  particulars  will  be  issued." 

The  jury  found  a  verdict  for  the  plaintiff  for  the  amount  of 
loss  (which  had  been  assessed  by  an  arbitrator),  and  also 
answered  specific  questions  left  to  them  by  the  learned  Judge  as 
follows  : — 

1.  Were  the  words  "nearly  paid  up"  in  the  proposal  at  the 
time  plaintiff  signed  it  ?     Answer :     No. 

2.  Was  the  statement  in  the  tire  claim  dated  April  11, 1904,  that 
plaintiff  was  owner  and  that  no  person  had  any  interest  therein 
untrue  in  fact  ?    Answer :     Yes. 

3.  If  untrue,  was  such  statement  wilfully  and  intentionally 
untrue  ?     Answer :     No. 

4.  If  untrue,  Was  such  statement  made  recklessly  and  with- 
out proper  consideration  ?    Answer  :     No. 
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5.  Was  Camp  the  agent  of  the  company  or  the  agent  of  the  H-  C.  of  A. 
plaintiff  in  filling  in  the  answers  ?     Answer :     Yes,  agent  for       J/\ 

company.  Phoenix 

This  last  question,  we  were  informed,  was  put  in  view  of  a  ^^^^^^ 

possible  aflBrmative  answer  to  the  first  question.  ^     v. 

,                                                  Bkrechrek. 
It  wa,s  arranged  that  a  general  verdict  should  be  taken,  but       

that  the  parties  should  be  at  liberty  to  argue  that  the  points  in- 
volved in  questions  2  and  5  were  points  of  law  and  not  of  fact.  The 
learned  Judge  in  effect  directed  the  jury  that  if  they  answered 
the  first  question  in  the  negative  they  should  find  for  the  plain- 
tiff. No  objection  to  this  direction  was  taken  at  the  trial.  After 
the  jury  had  retired,  leave  was  reserved  to  the  defendants  to 
move  to  enter  a  verdict  for  them  if  the  answer  to  question  2 
should  be  in  the  affirmative,  whatever  might  be  their  answers  to 
questions  3  and  4.  Motion  was  accordingly  made  to  the  learned 
Judge  (in  accordance  with  the  practice  of  the  Court)  to  enter 
judgment  accordingly,  or  for  a  new  trial  on  the  grounds  that  the 
answers  to  questions  3  and  4  were  against  the  evidence.  This 
motion  having  been  refused,  the  defendants  gave  notice  of  appeal 
fr6m  the  decision  of  the  learned  Judge  to  the  Full  Court,  and  in 
their  notice  of  appeal  claimed  that  they  were  entitled  to  judgment 
notwithstanding  the  answer  to  question  1.  This  point  had  been 
taken  before  the  learned  Judge  on  the  motion,  but  he  refused  to 
entertain  it  on  the  ground  that  it  was  not  covered  by  the  leave. 
It  was,  however,  in  our  opinion,  open  to  the  defendants  under  the 
Local  Court  Statute  on  the  appeal  to  the  Full  Court,  as  a  matter 
of  misdirection ;  and  it  was  entertained  and  dealt  with  by  the 
Full  Court,  who  were  of  opinion  that  Camp,  the  local  agent,  was 
acting  as  the  agent  of  the  company  when,  as  found  by  the  jury, 
he  falsified  the  proposal  by  inserting  the  words  in  question.  They 
also  thought  that  the  declaration,  although  untrue  in  fact,  was 
not  a  false  declaration  within  the  meaning  of  condition  9,  and 
that  the  findings  of  the  jury  in  answer  to  questions  3  and  4  were 
not  against  the  evidence.     They  therefore  dismissed  the  appeal. 

The  finding  of  the  jury  in  answer  to  question  1  is  not 
impeached.  The  case  must  therefore  be  dealt  with  on  the  assump- 
tion that  the  proposal  when  signed  contained  a  true  statement  as 
to  plaintiff's  title  to  the  land  and  buildings,  and  was  improperly 

TOL.  III.  65 


r. 
Berbchrek. 
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H.  C.  OF  A.  altered  in  the  interval  between  its  being  signed  and  its  being 

^^/\       received  by  the  company's  manager  at  Launceston,  while  it  was 

Phcenix     ^^  ^h^  custody  of  their  local  agent,  who  was  admittedly  authorized 

^CcT^TO*  ^  receive  it  from  the  proponent  and  transmit  it  to  the  manager 
for  acceptance  or  rejection.  It  was  not  contended  by  the  appel- 
lants that  the  local  agent  had  authority  from  the  respondent  to 
alter  the  proposal  after  signature,  nor  by  the  respondent  that  he 
had  actual  authority  from  the  appellants  to  alter  it  after  receipt 
by  him.  But  the  respondent  contended  that  as  between  the 
appellants  and  himself  the  former  must  be  held  responsible  for 
his  wrongful  act,  which  consisted  in  substance  in  not  sending  to 
the  appellants'  manager  the  proposal  signed  by  the  plaintiff,  but 
another  and  a  different  proposal.  The  question  that  arises  under 
these  circumstances  is,  in  one  sense,  a  question  of  construction  of 
the  policy.  That  instrument  recites  and  incorporates  a  doeument 
described  as  a  proposal  dated  21st  November  and  signed  by 
plaintiff.  There  is  no  doubt  that  the  document  intended  by  the 
appellants'  manager  when  he  executed  the  policy  waa  the  docu- 
ment received  by  him  containing  the  words  on  which  the  con- 
troversy arises.  On  the  other  hand,  the  plaintifi  on  receipt  of  the 
policy  would  naturally  understand  those  words  to  relate  to  the 
document  signed  by  him,  which  was  not  the  same. 

Three  possible  views  may  be  taken  of  the  legal  consequences 
of  such  a  state  of  facts : — 

(1)  That  the  document  incorporated  must  be  taken  to  be  that 
existing  at  the  date  of  the  execution  of  the  policy  on  which  the 
plaintiff  sues,  and  which  he  sets  up  as  a  contract ; 

(2)  That  the  defendants  cannot  take  advantage  of  the  miscon- 
duct of  their  agent  while  the  document  was  in  his  custody,  and 
that  the  document  incorporated  must  therefore  be  taken  to  be  the 
proposal  as  signed  ;  and 

(3)  That,  the  parties  having  never  in  fact  been  ad  ideni,  there 
is  no  contract.  In  either  the  first  or  third  view  the  plaintiff  s 
case  fails.     In  the  second  view  he  succeeds. 

Let  us  suppose  the  simple  case  of  a  letter  written  by  A.  to  R 
containing  an  offer  to  enter  into  a  contract  subject  to  certain 
terms.  Before  the  letter  reaches  B.  it  is  altered  by  the  insertion 
of  additional  terms  more  onerous  to  A.     B.  accepts  the  offer  con- 
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tained  in  the  letter  as  received  by  him.     In  this  case,  if  no  more   H.  C.  of  A. 
happens,  it  is  clear  that  B.  cannot  hold  A.  bound  by  the  contract       v^^ 
expressed  in  the  documents  in  their  existing  state.    In  order  that     Phcenix 
A,  may  be  bound  it  must  be  shown  that  the  alteration  was  made   "^^^^^  * 
by  his  authority,  which  may  be  proved,  certainly  by  evidence  of  *• 

antecedent  authority  given  by  him  to  the  person  by  whom  the 
alteration  was  made,  and,  possibly,  by  evidence  of  ratification. 
But  this  would  seem  to  depend  upon  whether  the  falsifier  should 
be  regarded  as  having  purported  to  act  as  agent  for  A.  in  making 
the  alteration:  see  KeighUyy  Maocsted  &  Co.  v.  Dnrant  (1).  It  is 
clear  also  that  B.  would  not  be  bound  by  the  offer  as  written  by  A. 
unless  he  were  estopped  from  denying  the  alteration.  And,  since 
a  contract  must  be  mutual,  it  would  seem  that,  as  B.  could  not 
sue  A.  upon  the  contract  contained  in  the  altered  document,  so 
also  A.  could  not  sue  B.  upon  that  contract.  If  this  is  the  correct 
view,  there  could  not  in  such  a  case  be  any  binding  contract  at 
all.  If,  however,  A  could  sue  B.,  and  did  sue  him,  upon  the 
contract  evidenced  by  his  letter  of  acceptance,  it  is  clear  that 
A.  would  be  bound  by  the  terms  of  the  letter  which  B.  actually 
received.  Another  case  may  be  put,  which  in  principle  seems 
identical.  A  writes  a  letter  to  B.,  making  an  offer  of  a  con- 
tract, and  hands  it  to  C.  for  delivery  to  B.  C,  instead  of 
delivering  the  document  written  by  A,  delivers  a  different 
document  containing  a  different  offer,  which  B.,  by  letter  to  A., 
accepts.  Here  again,  if  A.  can  sue  B.  on  the  contract  evi- 
denced by  the  substituted  letter,  it  must  be  either  on  the  ground 
that  C.  was  A.'s  agent  to  make  the  substitution,  or  on  the 
ground  that  A.  by  suing  ratifies  C.'s  act.  This  latter  view 
was  accepted  by  the  Supreme  CJourt  of  Maine  in  the  case 
of  Richardson  v.  Maine  Insurance  Co.  (2)  cited  with  approval 
by  the  Supreme  Court  of  the  United  States  in  New  York 
Life  Assurance  Co.  v.  Fletcher  (3).  If,  however,  B.  is  to  be 
held  bound  to  the  terms  of  A's  genuine  offer^  it  must  be  on  the 
ground  that  he  is  estopped  from  denying  that  C.  made  the 
substitution.  Such  an  estoppel  must  arise  from  his  own  conduct, 
and  can  only  arise  if  he  has  failed  in  some  duty  which  he  owed  to 
A.  in  the  particular  transaction.     See  FarqiChurson  Bros,  cfc  Co.  v. 

(1)  (1901)  A.C.,  240.  (2)  49  Maine,  394.  (3)  117  U.S.,  579. 
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H.  C.  OF  A.  King  A  Co,  (1).     In  that  case  Lord  Macnaghten  referred  to  Bank 

1906.        ^y?  Ireland  v.  Evans'  Tmatees  (2)  in  which  the  respondents,  who 

Phcenix     were  a  corporate  body,  called  upon  the  appellant  Bank  to  replace 

^^"^  td'*  stock  sold  under  a  forged  power  of  attorney  bearing  the  genuine 

V.  impression  of  their  corporate  seal.     The  defence  was   that  the 

Berechbek. 

carelessness  of  the  trustees  in  the  custody  of  their  seal  enabled 

their  clerk  to  impose  on  the  bank  and  disentitled  them  to  relief. 
The  Judges  were  summoned,  and  their  unanimous  opinion,  which 
was  adopted  by  the  House  of  Lords,  was  delivered  by  Parke  B. 
They  thought  that  the  negligence,  if  any  there  was,  in  the  custody 
of  the  seal  was  only  remotely  connected  with  the  transfer  which 
the  Bank  set  up  as  good  against  the  trustees.  The  opinion  pro- 
ceeded in  these  words  (3) : — 

''  If  such  negligence  could  disentitle  the  plaintiffs,  to  what 
extent  is  it  to  go?  If  a  man  should  lose  his  cheque-book,  or 
neglect  to  lock  the  desk  in  which  it  is  kept,  and  a  servant  or 
stranger  should  take  it  up,  it  is  impossible  in  our  opinion  to  con- 
tend that  a  banker  paying  his  forged  cheque  Would  be  entitled  to 
charge  his  customer  with  that  payment.  Would  it  be  contended 
that  if  he  kept  his  goods  so  negligently  that  a  servant  took  them 
and  sold  them,  he  must  be  considered  as  having  concurred  in  the 
sale,  and  so  be  disentitled  to  sue  for  their  conversion  on  a  demand 
and  refusal  ?" 

The  illustrations  which  I  have  given  seem  to  me  to  be  in 
principle  identical  with  the  present  case.  Can  it  then  be  con- 
tended that,  if  the  defendants  were  so  negligent  in  the  custody 
of  the  proposal  after  it  came  into  the  hands  of  their  local  agent 
that  that  person  was  enabled  to  falsify  it  without  immediate 
detection,  they  must  be  considered  as  having  themselves  made  or 
concurred  in  the  alteration  ?  The  actual  authority  of  the  local 
agent  after  receipt  of  the  proposal  was  limited  to  sending  it  to 
the  Launceston  manager,  and  he  had  not  authority  to  enter  into 
any  contract  of  insurance  except  for  a  period  not  exceeding  14 
days,  as  expressed  in  the  interim  receipt  of  21st  November.  That 
document  was  express  notice  to  the  plaintiff  of  the  limits  of  the 
agent's  authority.  There  is,  therefore,  no  case  of  holding  out  the 
agent  as  having  any  greater  authority  than  he  actually  had. 

(1)  (1902)  A.C.,  325.  (2)  5  H.L.C.,  3S9.  (3)  5  H.L.C  ,  389,  at  p.  41(1 
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I  have  some  difficulty  in  formulating  any  proposition,  consistent 

with  the  recognized  law  of  agency,  by  which  a  principal  can  be 

held  responsible  for  the  falsification  of  a  document  entrusted  to     Puocnix 

his  agent  for  delivery  to  him,  when  his  agent  has  not,  and  is   ^^k^^JJI* 

known  by  the  person  who  entrusts  the  document  not  to  have,  any   _     ^• 

,  ''    Be&rohbbb. 

authority  except  to  transmit  it.  If  the  responsibility  exists  in 
the  present  case,  it  must  be  by  reason  of  some  doctrine  peculiar 
to  the  case  of  agents  for  insurance  companies.  No  English 
authority  had  been  cited  suggesting  that  the  ordinary  law  of 
agency  does  not  apply  to  them  and  their  principals.  In  America, 
it  is  true,  it  is  said  to  have  been  held  that,  if  an  agent  of  an 
insurance  company  forwards,  instead  of  the  genuine  proposal, 
another  and  different  document,  the  principals  cannot  take 
advantage  of  any  defects  in  it  (Convxiy  v.  Insurance  Co.) 
(1),  quoted  in  2  Hare  <&  WaUxice  L,C,,  922.  The  distinction 
between  the  acts  of  a  general  agent  authorized  to  accept  risks 
and  a  special  agent  merely  employed  to  obtain  and  forward 
applications  is  recognized  by  the  learned  editors  of  the  book 
just  cited,  but  they  suggest  that  an  action  on  the  case  might  lie 
against  the  principal  for  the  fraud  or  negligence  of  the  agent, 
and  that,  if  so,  the  principal  may  be  equitably  estopped  from 
setting  up  that  fraud  or  negligence.  This,  however,  must  depend 
on  the  apparent  authority  of  the  agent.  And  it  would  seem  that 
such  a  case  must  really  be  based  on  an  implied  contract,  not  only 
that  the  agent  will  forward  the  original  and  genuine  proposal, 
but  that  the  rights  of  the  parties  shall  be  the  same  as  if  he  had 
forwarded  it,  and  the  principal  had  accepted  the  offer  contained 
in  it.  It  is  not  unreasonable  to  imply  the  first  of  those  stipula- 
tions, but  the  consequences  of  a  breach  of  such  a  stipulation 
would  apparently  be  limited  to  a  liability  to  return  the  premium. 
The  second  stipulation  is  so  improbable  that  it  ought  not  lightly 
to  be  implied,  when  we  remember  that  the  ground  for  holding 
that  a  term  not  expressed  is  to  be  implied  in  a  contract  is  that  it 
must  have  been  in  the  contemplation  of  the  partiea  If  this 
latter  stipulation  could  be  implied,  the  damages  for  breach  of  it 
would  be  identical  with  those  recoverable  under  the  contract 
which  in  that  case  would  have  been  made  if  the  principal  had 

(1)  4Rh.  I.,  141. 


V. 
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H.  C.  OP  A.   accepted   the  offer,  and  the  point  might  be  regarded  as  one  of 

iwro.        form  rather  than  substance.     But  I  cannot  see  my  way,  consis- 

Phcenix      tently  with  any  recognized  rules  of  law,  to  imply  any  such  stipu- 

^^Ttd  ^    lation.     Nor  do  I  know  of  any  doctrine  of  English  law  by  which 
a  principal  is  estopped  by  a  fraudulent  act  of  his  agent  not  done 
within  the  apparent  scope  of  his  authority.     The  cases  relied  upon 
by  the  Supreme  Court  on  this  point  were  all  cases  where  the 
fraudulent  act  was  so  done.     The  learned  Judges  thought  also 
that  the  facts  supported  the  finding  of  the  jury  that  Camp  was  the 
agent  of  the  defendants  in  filling  in  the  answers  to  the  questions 
in  the  proposal  form.     In  the  face  of  the  express  terms  of  the  pro- 
posal   and    the    interim    receipt    I    cannot    accept    this    \aew, 
which    is   contrary    to    the    opinion   of    Wright  J.    in   Biggar 
V.    Rock  Life    Assurance   Go.    (1),    and    the    opinion    of    the 
Supreme    Court    of    the    United    States    in    New    York    Life 
Insurance    Co,  v.  Fletcher  (2),   which   I  think  are    good   law. 
Camp's  statement  that  it  was  his  duty  to  fill  in  the  answers 
is    nothing    to    the    purpose.       Upon    the   evidence    the   jury 
might  have  found  that  Camp  knew  the  actual  facts  as  to  the 
plaintiff's  title  to  the  land  and  buildings,  but  I  cannot  find  any 
ground  for  holding  that  his  knowledge  bound  the  company.   In  the 
case  of  an  express  warranty,  e.g,  of  title,  it  is  ordinarily  immaterial 
that  the  person  in  whose  favour  it  is  given  knows  that  it  is  un- 
true at  the  time.     If  the  untruth  can  be  relied  upon,  it  must  be  on 
some  ground  which  would  justify  the  rectification  of  the  contract 
by  excepting  the  fact  known  from  the  warranty.     In  the  present 
case  the  reasons  which  I  have  given  would  be  equally  applicable 
as  an  answer  to  a  claim  to  rectify  the  contract  of  insurance  sued 
upon.     For  these  reasons  I  am  unable  to  concur  in  the  judgment 
of  the  Supreme  Court.     I  think  that  the  better  view  is  the  third 
of  those  above  suggested,  and  that  there  was  never  any  completed 
contract   except  that   evidenced    by   the   interim   receipt.    The 
plaintiffs  rights,  therefore,  cannot  be  more  than  to  have  a  return 
of  the  whole  or  part  of  the  premium.     His  right  to  recover  the 
whole  was  not  disputed  by  the  appellants,  and  the  plaint  may 
be  taken  to  be  amended  by  including  a  claim  to  that  effect. 
In  the  view  which  I  take  of  the  first  point  it  is  not  necessary 

(1)  (1902)  1  K.B.,  516.  (2)  117  U.S.,  519. 
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to  consider  the  second  defence,  or  to  express  any  opinion  as  to  H.  C.  of  A. 

the  construction  of  the  9th  condition  of  the  policy.     I  therefore 

abstain  from  offering  any  opinion  as  to  the  proper  meaning  to  be  Phcemx 

attributed  to  the  words  "  false  declaration  "  as  used  in  that  con-  ^^^^  ltd  *^ 

dition,  but  I  think  it  right  to  say  that  the  cases  relied  upon  by  _      ^'• 

o.  r^  .  ..       Bkrechrkk. 

the  learned  Judges  of  the  Supreme  Court  are  not  in  my  opinion 

authorities  for  the  conclusion  at  which  they  arrived,  whether  that 

conclusion  can  or  cannot  be  supported  as  u  matter  of  construction 

of  the  condition  itself.     I  think  it  right  to  add,  also,  that  I  have 

great  difficulty  in  seeing  how  the  finding  of  the  jury  that  the 

statement  that  no  other  person  had  any  interest  in  the  buildings 

was   not   made   recklessly   (if   that   fact   was  material)  can  be 

supported.     Leave  to  appeal  would  probably  however  not  have 

been  granted  on  this  point,  if  it  were  the  only  one  in  the  case. 

The  result  is  that  the  appeal  must  be  allowed  and  the  judgments 
appealed  from  discharged,  and  instead  thereof  judgment  in  the 
action  must  be  entered  for  the  respondent  for  £2  5s.  without 
costs. 

In  accordance  with  the  terms  of  the  order  giving  special  leave 
to  appeal  the  appellants  will  pay  the  respondent's  costs  of  this 
appeal. 


Barton  J.     I  concur. 

O'Connor  J.  I  am  of  the  same  opinion.  I  propose  to  deal 
with  only  one  of  the  points  raised  in  the  case,  that  is,  that^yond 
the  fourteen  days  cover  embodied  in  the  interim  receipt  there 
never  was  any  contract  of  insurance  concluded  between  the 
parties.  The  view  which  I  take  of  that  question  makes  it  un- 
necessary for  me  to  express  an  opinion  on  any  other.  The 
appellant  company  have  a  branch  office  at  Launceston  under  the 
management  of  Mr.  Cuff,  described  in  the  policy  as  local  manager, 
who  has  authority  to  bind  them  by  contracts  of  insurance.  At  a 
place  called  Wynyard  they  have  an  agent  named  Camp.  He  is 
described  in  the  proposal  as  agent  for  Wynyard,  and  in  the  receipt 
given  by  him  to  the  respondent  he  is  described  as  a  sub-agent  of 
the  company.  As  far  as  the  respondent  is  concerned.  Camp  must 
be  taken  to  have  whatever  powers  he  has  been  held  out  by  the 
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H.  C.  Of  A.  company  as  having.     Those  powers  cannot  be  cut  down  by  any- 

^ '^  thing  in  the  letter  of  instructions  of  the  28th  July  1903,  of  which 

Phcexix  the  respondent  had  no  notice.     Bufc  even  if  that  were  not  so,  there 

'^Co^^TD  ^  is  nothing  in  the  instructions  that  bears  on  the  matter  one  way  or 

^-  the  other.     The  jury  have  found  that  Camp  was  the  af^ent  of  the 

Bkrechres.  .  ;         . 

company  in   filling  in   the  answers.      That  is,  of  course,  the 
answers  which  the  respondent  gave  him.     It  is  apparent  on  the 
face  of  the  receipt  dated  the  21st  November  1903,  given  by  Camp 
for  the  premium  received  at  the  same  time  as  the  proposal,  that, 
although  the  receipt  of  the  premium  operated  as  a  cover  for  14 
days  and  was  to  that  extent  a  contract  of  insurance,  there  could  be 
no  further  or  other  contract  made  to  bind  the  company  until  the 
proposal  had  been  approved  by  the  manager  in  Launceston.     On 
the  other  hand  it  must  be  taken  that  Camp  was  the  agent  of  the 
company  to  transmit  the  respondent's  proposal  together  with  the 
premium  to  the  manager  in  Launceston.    It  must  also  be  taken  that 
the  proposal  so  made  and  delivered  by  the  respondent  to  Camp,  aud 
assented  to  by  the  respondent  a«  the  basis  of  the  insurance,  did  not 
contain  a  representation  that  the  purchase  money  under  the  pur- 
chasing option  had  been  nearly  paid  up — Camp  afterwards,  and 
deaxly  without  the  respondent's  authority,  altered  the  proposal  by 
inserting  that  representation,  sent  it  on  to  the  company  as  being 
the  repondent's  proposal,  and  the  company's  manager  having  con- 
sidered the  proposal  in  that  form,  accepted  it  in  that  form  as  the 
basis  of  the  insurance.     On  these  facts,  if  the  matter  rested  there, 
it  is  clear  that  the  respondent's  proposal  as  assented  to  by  him  was 
never  assented  to  by  the  appellant  company,  and  that  the  proposal 
actually  assented  to  by  them  was  never  assented  to  by  him,  that 
the  parties  were  thus  never  ojdi  idem,  and  that  there  never  was  any 
completed  contract  between  them.     But,  notwithstanding  these 
facts,  there  would  be  a  contract  binding  in  law  on  the  respondent 
if,  as  was  contended  by  the  appellants.  Camp  in  making  the  alters^ 
tion  was  the  respondent's  agent.     There  is  however  no  ground  for 
that  contention.     The  principle  laid  down  in  Biggar  v.  The  Bock 
Life  Asaurance  Co,  (1)  relied  on  by  Mr.  Waterhouse,  cannot  be 
applied  to  the  facts  of  such  a  case  as  this  where  the  alteration  was 
made  after  the  proposal  had  been  signed  and  without  the  respon- 

(1)  (1902)  1  K.B.,  516. 
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dent's  authority.     On  the  other  hand  Mr.  Clarke  contends  that,   H.  C.  ofA. 

1006 

notwithstanding  the  real  facts,  it  must  be  taken  in  law  that  there 
is  a  completed  contract  between  the  parties  binding  upon  the     Ph<enix 
appellant  company  in  the  terms  of  the  proposal  as  signed  by  the    ^^^^'^ 
respondent.     He  puts  his   case  in  two  ways.     Camp,   he  says,  ^- 

was  the  agent  of  the  company  for  receiving  the  proposal  Hand- 
ing it  to  him  was  the  same  as  handing  it  into  the  office  at  Laun- 
ceston.  When  it  w£^  in  Camp's  hands  it  was  the  same  in  law  as 
if  it  were  in  the  Launceston  manager's  hands,  and  the  alteration 
made  by  Camp  after  he  received  it  is  no  more  material  than  an 
alteration  would  be  if  made  by  the  manager  after  he  had  person- 
ally received  it.  In  either  case  the  acceptance  of  the  proposal 
must  be  taken  to  mean  an  acceptance  of  the  proposal  as  originally 
received.  The  assumption  underlying  that  contention  is  that 
Gamp  had  all  the  authority  of  the  company,  not  only  in  regard  to 
the  receipt  of  the  proposal,  but  also  in  regard  to  its  consideration 
and  acceptance.  The  documents  however  are  inconsistent  with 
that  position.  It  is  clear  from  the  body  of  the  interim  receipt 
given  by  Camp  on  the  21st  November  1903,  and  from  the  red  ink 
note  at  its  foot,  that  the  proposal  was  subject  to  the  approval  of 
the  manager  at  Launceston,  that  Camp's  authority  extended  only 
to  giving  a  cover  for  fourteen  days,  and  that,  if  after  the  lapse  of 
fourteen  days  an  official  receipt  wa«  not  sent  from  the  Launces- 
ton branch  for  the  premium  received  by  Camp,  the  proposal 
would  be  taken  as  declined  and  the  deposit  returned  in  full. 
There  was  thus  on  the  face  of  the  receipt  given  by  Camp  full 
notice  to  the  respondent  thatCamp's  receipt  was  not  the  company's 
receipt  for  all  purposes,  not  only  so  but  that  Camp's  receipt  of 
premium  had  only  a  limited  effect,  and  that  there  could  be  no 
contract  of  insurance  beyond  the  fourteen  days'  cover  until  the 
proposal  lodged  with  Camp  had  been  sent  on  by  him  and  actually 
received  and  considered  by  the  manager,  and  the  receipt  officially 
notified  to  the  respondent  from  the  Launceston  office.  Such 
being  the  limitations  of  Camp's  authority  appearing  in  the  interim 
receipt,  I  find  it  impossible  to  infer,  as  Mr.  Clarke  would  have  us 
do,  that  the  company  held  out  Camp  as  having  the  same  authority 
as  the  company  itself  in  the  receipt  and  acceptance  of  the  pro- 
posal. 
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H.  C.  OF  A.       Bufe  there  is  a  second  ground  upon  which  Mr.  Clarke  contends 

that,  notwithstanding  the  actual  facts,  the  respondent  is  entitled 

Phcbnix      to  insist  that  there  exists  a  contract  based  on  the  proposal  as 

^Co^ Ltd^'   signed  by  the  respondent,  which  is  binding  on  the  appellant com- 

»•  pany.      Admitting   for  the  purposes  of  his  argument  that  the 

BeRECHREE.  r       r  o 

proposal  was  altered  by  Camp  after  he  had  received  it,  and  before 
it  was  transmitted  to  the  Launceston  office,  that  the  alteration 
was  without  the  knowledge  of  the  appellants  and  without  any 
authority  from  them,  and  that  in  accepting  the  proposal  as  altered 
they  believed  that  they  were  accepting  the  proposal  in  the  form 
assented  to  by  the  respondent,  he  contends  that  the  law  will 
not  under  these  circumstances  allow  the  appellants  to  set  up 
the  actual  facts.  His  contention  in  other  words  is  that  the 
appellant  company  are  estopped  from  denying  that  the  pro- 
posal accepted  by  them  was  any  other  than  the  proposal 
in  the  form  as  signed  by  the  respondent.  It  is  essential  to 
estoppel  in  a  case  of  this  kind  that  there  should  be  either  know- 
ledge in  the  principal  express  or  implied  of  the  act  of  the  agent 
relied  on,  or  that  there  should  have  been  some  breach  of  duty  to 
the  other  party  which  enabled  the  agent  to  do  the  act  complained 
of,  or  which  prevented  the  principal  knowing  of  it.  It  is  clear 
that  the  appellant  company  had  no  express  knowledge  of  Camp's 
alteration,  nor  any  reason  to  suppose  that  the  proposal  as  it 
reached  them  was  not  in  the  same  form  as  when  Camp  signed  it 
Nor  could  the  knowledge  be  imputed  to  them  by  reason  of  any 
authority  which  Camp  was  held  out  as  having.  On  the  contrary 
the  interim  receipt  given  by  Camp  to  the  respondent  showed,  as 
I  have  already  pointed  out,  that  Camp  could  have  no  authority  to 
make  the  alteration,  and  there  was  nothing  in  the  proposal  itself, 
or  in  the  circumstances  in  which  it  reached  the  company,  to  indi- 
cate to  them  that  Camp  had  on  this  occasion  exceeded  his 
authority  as  agent  by  making  an  alteration  behind  the  back  of 
the  proposer.  Neither  was  there  neglect  of  any  duty  owing  by 
the  appellant  company  to  the  respondent.  It  is  difficult  to  suggest 
the  existence  of  any  duty  to  the  respondent  arising  under  the 
circumstances  which  the  appellant  company  did  not  fully  dis- 
charge. Clark  J.  in  delivering  the  judgment  of  the  Supreme 
Court  implies  that  there  was  in  the  opinion  of  the  Court  some 
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such  duty  in  the  following  passage  when  speaking  of  Camp's  H.  C.  of  A. 

receipt    of    the   proposal,  (1) : — "  The   proposal   was,   therefore, 

in  the  possession  and  under  the  control  of  the  appellant  com-  Phcenix 

pany,  through  its  proper   agent  for   that  purpose,  at  the  time  ^^^^^^^^ 

the  alteration  was  made  in  it ;  and  when  it  was  subsequently  ^• 

Berecuree. 

received  by  the  manager  and  the  directors,  they  had  an  ample        

opportunity  to  make  any  inquiries  they  though  fit,  in  respect 
of  the  contents  of  the  proposal,  from  both  Camp  and  the  res. 
pondent,  and  to  obtain  from  the  respondent  a  confirmation  or 
repudiation  of  the  alteration  Camp  had  made  in  it."  If  the  pro- 
posal had  been  sent  back  by  the  appellant  company  to  the 
respondent  probably  the  alteration  would  have  been  discovered 
and  either  assented  to  or  repudiated  by  the  respondent.  But  as 
I  have  pointed  out  there  was  nothing  on  the  face  of  the  proposal 
or  in  the  circumstances  surrounding  the  appellant  company's 
receipt  of  it  from  Camp  to  indicate  an  alteration  by  their  agent 
or  even  to  put  them  on  inquiry  for  such  an  alteration.  Nor  was 
it  shown  to  be  the  usual  course  of  business  to  send  the  proposal 
back  for  information  to  the  applicant  for  insurance  after  it  has 
been  received  by  the  company  from  their  agent.  If  the  company 
had  adopted  that  precaution  in  this  instance  the  alteration  would 
probably  have  been  discovered.  But  an  insurance  company,  in  the 
absence  of  anything  to  indicate  fraud  or  unauthorized  conduct  on 
the  part  of  their  agent,  are  under  no  obligation  to  the  proposed 
insurer  to  take  unusual  and  extraordinary  precautions  for  the 
discovery  of  acts  of  fraud  or  acts  in  excess  of  authority  by  their 
agents  which  they  have  no  reason  to  suspect.  They  are  not  bound 
to  do  more  under  the  circumstances  than  follow  the  ordinary  course 
of  business  which  the  appellants  appear  to  have  done  in  this  case. 
For  these  reasons  the  ground  of  estoppel  fails,  and  there  is  no 
reason  in  law  to  prevent  the  appellant  company  from  relying  upon 
the  real  facts  of  the  transaction.  Upon  the  real  facts  a,s  proved  in 
evidence  and  found  by  the  jury  it  is  clear  that,  beyond  the  fourteen 
days*  cover  embodied  in  the  interim  receipt,  there  never  was 
any  binding  contract  of  insurance  between  the  parties,  and  the 
plaintifi  respondent  cannot  recover  in  this  action.  I  do  not 
think  it  necessary  to  add  anything  to  what  has  been  said  by  my 

(1)  1  Tas.  L.R.,  119,  at  p.  137. 


968  HIGH   COURT  11906. 


H.  C.  OF  A. 
1906. 


O'Connor  J. 


learned  brother  the  Chief  Justice  in  examination  of  the  authoritiea 

The  American  decisions  upon  which  Mr.  Clarke  has  relied,  some 

Ph(enix     of  which  certainly  go  a  long  way  in  making  insurance  companies 

*  ^^  Lm'''   liable  for  the  acts  of  their  agents  in  dealing  with  proposals,  are  all 

^'  decisions  upon  the  particular  facts  in  each  case.     In  none  of  the 

6eR¥CHBKE.  '^  '^ 

cases  do  the  facts  resemble  the  facts  to  be  dealt  with  here.     Nor 

can  any  general  principle  be  gathered  from  them,  which  would  be 
a  guide  in  this  case.  I  am  of  opinion,  therefore,  that  the  respon- 
dent's contention  must  fail  upon  each  of  the  grounds  put  forward 
by  him,  and  that,  as  there  never  was  any  completed  contract  of 
insurance,  the  respondent  cannot  succeed  in  this  action.  In  the 
view  of  the  case  with  which  I  am  dealing,  the  plaintiff,  if  he  had 
so  shaped  his  claim,  might  have  recovered  back  the  premium 
paid.  But  that  is  not  his  present  claim,  which  affirms  the  con- 
tract and  is  based  upon  its  existence,  and  cannot  be  successful 
unless  a  completed  contract  is  proved.  For  these  reasons  I  think 
that  the  Supreme  Court  of  Tasmania  came  to  an  erroneous  con- 
clusion, and  that  the  appeal  must  be  upheld.  As  however  the 
appellants  have  consented  to  an  amendment  which  will  enable 
the  plaintiff  respondent  to  recover  in  this  action  the  amount  of 
premium  paid,  I  approve  of  the  judgment  being  entered  in  the 
form  mentioned  by  my  learned  brother  the  Chief  Justice. 

Appeal  dUowed ;  judgme7it8  appealed  from 
dischafx/ed ;  judgment  entered  for  re- 
spondent for  £2  58.  without  casta. 

Solicitors,  for  appellants,  Ritchie  &  Pa/rker, 
Solicitor,  for  respondent,  T.  J.  Crisp. 

H.  E.  M. 
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ENEVER Appellant; 

Plaintiff, 

AND 

THE  KING Respondent. 

Defendant, 

on  appeal  from  the  supreme  court  op 

tasmania. 

Liability  of  Crovni —  Wrongful  arrefd—^Rilation  httwitn  peace  officers  and  the  Croum  H.  C.  or  A. 

— Ehnployineni  or  agency^ Power  of  arrest — Police  Act  1865  (29  Vict.  No.  10),         1906. 

stc.  \79— Police  Act  1898  (62  Vitt.  Xo.  4S)—Cfromi  Redress  Act  1891  {1^  Vict.         ^^,— ' 

Xo.  24),  sec.  4.  Hobart, 

Feb.  20,  21. 
Under  the  Tasmanian  Crown  Redress  Act,  by  which  a  right  of  action  against  22. 

the  Government  is  given  tu  any  person  having  any  just  claim  against  the  Crown  Meldourne, 

for  an  actionable  wrong  in  respect  of  *'  any  act  or  omission,  neglect  or  default     March  12. 

of  any  officer  agent  or  servant  of  the  Government  of  Tasmania,"  it  is  not  com-         

petent  to  bring  an  action  against  the  Government  for  the  wrongful  arrest  of     OrimthC.J., 

Bftrton  Mid 
the  plaintiff  by  a  constable  in  the  intended  perfonnance  of  his  duties  as  an    O'Connor  JJ. 

officer  of  the  peace. 

A  peace  officer  is  himself  responsible  for  unjustifiable  acts  done  in  the 
intended  exercise  of  his  lawful  authority  ;  but  the  responsibility  for  his  acts 
doas  not  extend  to  the  person  or  body  whereby  he  was  appointed  to  his  office, 
whether  his  acts  were  done  in  the  exercise  of  the  common  law  powers  of  an 
officer  of  the  peace  or  of  those  powers  as  extended  by  Statute. 

Stanhury  v.  Exeter  Corporation  (1905),  2  K.B.,  838),  approved. 

Nor  is  the  peace  officer  an  '* agent  or  servant'*  of  the  person  or  body 
appointing  him,  for  in  the  preservation  of  the  peace  his  authority  is  original, 
not  delegated,  and  Is  exercised  at  his  own  discretion  by  virtue  of  his  office, 
and  on  no  responsiblKty  but  his  own.  His  powers  under  the  law  being 
definite,  he  is  not  held  out  by  the  authorities,  who  appointed  him,  as  having 
any  greater  authority  than  was  lawfully  his. 
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H.  C.  OF  A.  Tobin  v.  The  Queen  (16  C.B.  N.S.,  310 ;  33  L.J.  C.P.,  199),  applied. 

1906. 

,  At  the  time  of  the  passing  of  the  Crown  Redrew  Act  1891,  the  appointment  of 

Enev  er  officers  of  the  peace  was  in  some  cases  vested  in  the  Government,  and  in  others 

r.  in  manicipal  bodies.     No  responsibility  attached  to  the  latter  for  the  acts  of 

IHK  KING.  officers  appointed  by  them;  the  Crovm  Rtdrtw  Act  therefore,  in  allowing  a 

right  of  action  against  the  Government  under  circumstances  in  which  an 

action  previously  lay  between  subject  and  subject,  was  not  int-ended  to  create 

against  the  Government  a  responsibility  for  the  acts  of  peace  officers  whom  it 

had  appointed,  that  not  being  a  liability  which  had  ever  existed  againat  any 

subject  exercising  similar  powers.     The  Police  MegtiUUion  Act  1898,  which 

vested  the  appointment  of  all  such  officers  in  a  Government  Commissioner, 

•  did  not  alter  this  position. 

The  word  ''Government"  in  sec.  4  of  the  Crown  Redress  Act  1891  means 
the  Crown  in  its  capacity  of  the  Executive  Government  only,  and  not  in  its 
legislative  or  judicial  or  other  capacities. 

Appeal  from  a  decision  of  the  Supreme  C!ourt  of  Tasmania  (1). 

Appellant  was  wrongfully  arrested  in  a  public  street  in  Hobait 
by  a  police  constable  purporting  to  act  in  discharge  of  his  duty, 
and  detained  by  him  upon  a  false  charge  that  he  had  committed  a 
breach  of  the  pea^ce.  In  an  action  for  damages  by  the  appellant, 
against  the  Government  of  Tasmania,  the  jury  returned  a  verdict 
for  the  plaintiff'  for  £25.  Clark  J.,  before  whom  the  action  was 
tried,  stated  a  case  for  the  opinion  of  the  Full  Court,  raising  the 
question  whether  the  constable,  in  effecting  the  arrest,  was  or  was 
not  acting  as  an  oflScer,  agent,  or  servant  of  the  Government  of 
Tasmania  within  the  meaning  of  the  Crovm  Redress  Act  1891 
(55  Vict.  No.  24),  sec.  4.  The  Full  Court,  by  majority,  Clark  J. 
dissenting,  held  that  the  constable,  in  effecting  the  arrest,  was  not 
acting  as  an  officer,  agent,  or  servant  of  the  Government  of 
Tasmania,  so  as  to  make  the  Crown  responsible  for  his  act 

Nicholls  (with  him  Keating  and  Crisp),  for  appellant  Under 
the  Tasmanian  Crown  Redress  Act  1891  (55^  Vict  No.  24),  sea  4, 
the  Crown  is  reduced  to  the  same  position  as  a  subject  Tliisgoes 
further  than  any  other  Statute  in  rendering  the  Crown  in  Tas- 
mania liable  for  torts  committed  by  its  officers,  servants  or 
agents.  The  constable  had  power  to  arrest,  if,  in  his  opinion,  an 
offence  had  been  committed ;  and  there  was  no  duty  on  him  to 

(1)  1  Tas,  L.R.,  70. 


3  C.L.R.]  OF  AUSTRALIA.  971 

arrest,  unless  it  was  plain  to  him  that  an  offence  had  been  com-   H.  C.  of  A. 
mitted.     His  position  was  similar  to  that  of  the  railway  servants  in 
Oqff  V.  Oreat  Northern  Railvxiy  Co.  (1)  and  Moore  v.  Metropolitan     knuver 
Railway  Co,   (2),   in  both   of   which   cases   the   servants   were   r^^^  \iYiQ 

authorized  by  Statute  to  arrest.      The  maintenance  of  order  is       

the  duty  of  the  State :  Anson's  Law  and  Custom  of  the  Constitu- 
tion, vol.  II.,  p.  1.  It  is,  however,  immaterial  if  there  is  a  duty 
or  not;  it  is  enough  if  the  State  assumes  the  function.  The 
legislature  is  one  branch  of  the  Government  and  the  Executive  is 
another :  Austin's  Jurispirudence,  vol.  I.,  p.  256,  and  to  obey  either 
is  to  obey  the  Government.  It  is  the  State  which  gives  the  con- 
stable his  power  and  authority,  and  therefore  the  State  is  respon- 
sible for  its  proper  exercise.  The  constable  does  not  act  upon  his 
own  behalf.  He  can  only  act  on  behalf  of  the  State  or  Government : 
The  King  v.  Clarke  (3);  2  Bac,  Ah\  166;  Sheffield's  Case  (4). 
The  relation  of  the  Crown  and  the  peace  officers  is  exactly  that 
of  master  and  servant. 

[Griffith  C.J. — Powers  of  arrest  are  conferred  on  justices  of 
the  peace  in  some  cases ;  but  they  are  not  the  agents  of  the  State 
for  that  purpose.  In  some  cases  they  are  conferred  on  private 
individuals.  What  is  the  distinction  between  the  limited  right 
of  arrest  given  to  private  individuals  and  the  more  general  right 
of  a  constable  ?] 

The  constable's  power  is  an  incident  of  his  office. 

[O'Connor  J. — By  what  Statute  is  the  right  of  arrest  conferred 
in  Tasmania  ?] 

By  27  Vict.  No.  8,  the  police  are  bound  to  act  according  to 
their  special  orders.  The  TasTnanian  Police  RegvXation  Act  1898 
(62  Vict.  No.  48),  sees.  14,  15, 16,  18,  and  29.  The  special  powers 
are  given  to  the  constable  because  he  is  the  servant  of  the  State : 
Dicey,  The  Law  of  the  Constitittion,  p.  441  (Appendix).  Either 
it  must  be  assumed  that  the  Crown  has  complete  control  over  the 
police  force,  or  else  that  it  has  none  at  all.  The  Crown  has  power 
to  dismiss  a  constable  for  exceeding  his  authority,  and  may  there- 
fore prescribe  in  what  cases  or  class  of  cases  he  may  arrest.  Tohin 
V.  The  Queen  (5)  was  decided  on  three  grounds.     The  first  two 

(1)  3  E.  &  E.,  672.  (4)  Clay..  10. 

(2)  L.R.  8  Q.B.,  36.  (6)  16  C.B.  N.S.,  310. 

(3)  1  T.R..  679,  at  p.  688,  per  Oro$e  J. 


972  HIGH  COURT  [1906. 

H.  C.  OF  A.  are  open  to  question,  and  the  third  has  no  application  to  these 
facts.     Where  powers  are  given  by  Statute  to  the  occupant  of  a 
En'evku     certain  position^and  the  Crown  appoints  a  person  to  fill  the  position. 
The  k INC     ^^^  Crown  is  liable  for  the  wrongful  exercise  of  those  powers. 

[Griffith   C.J. — According   to  that   contention,  the    Crown 

would  be  liable  for  mere  wanton  aggression  on  the  part  of  a 
constable.] 

If  the  act  were  done  on  behalf  of  the  Crown:   Limpus  v. 
London  General  Omnibus  Co,  (1);   and  if  the  constable   were 
acting  in  the  course  of  his  ordinary    employment:  Barwick  v. 
English  Joint  Stock  Bank  (2).     If  the  liability  of  the  Crown  is 
confined  solely  to  cases  authorized  by  law,  there  can  be  no  remedy 
at  all  under  the  Act.    The  Crown  is  liable  where  an  officer,  acting 
under  an  Act  authorizing  the  carrying  out  of  public  works  on 
lands  acquired  for  public  purposes,  trespasses  on  other  lands,  or 
negligently  carries  out  the  authorized  work  so  as  to  injure  a  third 
party.     In  this  case  the  arrest  of  the  wrong  man  was  merely  an 
incident  in  the  performance  of  his  general  duty  to  preserve  the 
peace:    The  Mersey  Docks  and  Harbour  Board  v.    Q-ihbs  (3). 
Here  the  constable  was  a  subordinate  officer  appointed  by  the 
Commissioner,  and  a  servant  of  the  public.     When  a  person  is 
acting  as  a  public  officer  on  behalf  of  the  Government,  and  has 
the  management  of  some  branch  of  the  government  business,  he 
is  not  responsible  for  the  neglect  or  misconduct  of  servants,  though 
appointed  by  himself,  in  the  same  business  (4). 

[Griffith   C.J. — That  is  the  reason  why  the  Commissioner 
would  not  be  held  responsible.] 

That  is  my  contention.  It  is  the  public,  i.e,,  the  State,  who  are 
liable  :  The  Queen  v.  Sherlock  (5).  There  are  two  reasons  why  a 
municipality  would  not  be  liable  tor  the  tortious  act  of  a  con- 
stable. In  the  first  place  they  do  not  appoint  him  of  their  own 
motion,  but  by  an  obligation  cast  upon  them  by  the  general  law : 
Police  Act  18ti5  (29  Vict.  No.  9),  sec.  17 ;  and,  secondly,  a  person 
effecting  an  arrest  would  not  be  the  agent  of  the  municipality. 

[He  also  cited  Wakeley  v.  Lackey  (6);  Keogh  v.  Australian 

(1)  1  H.  &  C,  526.  Lord  WtndeydaU. 

(2)  L.R.  2  Ex.,  259.  (5)  35  L.J.M.C.,  92. 

(3)  L.R.  1  H.L.,  93.  («)  1  N.S.W.  L.R.,  274. 

(4)  L.R.  1  H.L.,  93,  at  p.  124,  ptr 
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Workers'  Union  (1) ;  Gibson  v.  Yoximg  (2) ;  Davidson  v.   Walker  H.  C.  of  A. 
(3) ;  Delacauw  v.  Foabery  (4).]  ^^ 

£nxvkb 
Dobbie   S.G.,  for  the  respondent.      The  decision  in  Tobin  v.    rji^g  k^u,o 

The  Qxieen  (5),  which  has  never  since  been  questioned,  governs       

this  case.  In  Baker  v.  Wicks  (6),  where  an  overseer  deputed  his 
authority  to  an  assistant,  who  purported  to  act  in  the  execution 
of  a  warrant  issued  in  statutory  form,  it  was  held  that  the  over- 
seers were  not  liable,  inasmuch  as  the  assistant  had  an  independent 
statutory  authority.  In  Stanbury  v.  Exeter  Corporation  (7),  in 
holding  that  local  authorities  are  not  liable  for  the  negligence  of 
an  inspector  appointed  by  them  under  the  Diseases  of  Animals 
Act  1894,  Lord  Alverstone  C.J.  said  : — "  This  case  ...  is,  I 
think,  very  analogous  to  that  of  police  and  other  officers,  appointed 
by  a  corporation,  who  have  statutory  duties  to  perform,  where, 
although  they  owe  a  duty  to  the  corporation  appointing  them, 
there  is  no  ground  for  contending  that  the  corporation  are 
responsible  for  their  negligent  acta"  These  observations  form 
part  of  the  reasoning  and  cannot  therefore  be  classed  as  mere  obiter 
dicta  :  Allen  v.  Flood  (8).  The  fundamental  proposition  to  the 
contrary  is  that  an  authority  derived  from  the  law  is  really 
derived  from  the  Executive ;  whereas  the  two  are  entirely  distinct 
parts  of  the  sovereign  body  :  Anson's  Law  and  Custom  of  the 
Constitution,  Part  L,  p.  39;  The  Eastern  Counties  Railway  Co. 
V.  Broom,  (9);  and  Roe  v.  The  Birkenhead  Lancashire  and  Cheshire 
Junction  Railway  Co,  (10)  are  beside  the  question.  They  turn 
upon  a  question  of  authority  given  to  the  companies  for  the  pro- 
tection of  their  own  interests,  and  whether  it  had  been  delegated 
by  them.  The  argument  that,  if  the  Crown  is  not  liable,  there 
will  be  nothing  left  to  which  the  Act  can  apply,  is  answered  in 
the  judgment  of  the  Privy  Council  in  Famell  v.  Bowmxin  (11), 
where  reference  is  made  to  the  numerous  works  undertaken  by 
local  governments  in  the  colonies,  "  as  pioneers  of  improvements  " 
which  in  other  countries  are  left  to  private  enterprise.   The  result 

(1)  (1902)2S.R.  (N.S.W.)(Eq.),  265.  (7)  (1905)  2  K.B.,  838.  at  p.  841. 

(2)  21  N.S.  W.  L.R.,  7.  (8)  (1898)  A.C.,  1,  at  p.  76,  perHalB- 

(3)  (1901)  1  S.R.  (N.S.\V.),  196.  feury  L.C. 

(4)  13  W.N.  (N.S.  W.),  49.  (9)  6  Exch.,  314. 

(5)  16  C.B.N.8.,  310.  (10)  7  Exch.,  36. 

(6)  (1904)  1  K.B.,  743.  (11)  12  App.  Caa.,  643,  at  p.  649. 
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En EVER 

1?. 
Thk  King. 


H.  C.  OF  A.  of  the  establishment  of  the  appellant  s  contention  would  be  that 
1906.  ^j^g  Government  is  liable  for  all  the  wrongful  acts  of  justices  of 
the  peace,  health  officers,  and  the  occupants  of  any  office  created 
by  the  Crown.  The  cases  cited  on  behalf  of  appellant  on  the 
authority  of  railway  servants  to  make  arrests  are  all  disposed 
of  by  Edwards  v.  London  and  North  Western  Railway  Co.  (1), 
where  Keating  J.  points  out  that  they  were  all  cases  where  tiie 
authority  had  been  expressly  given.  In  Derecourt  v.  CorbishUy 
(2)»  the  action  was  brought  against  the  person  who  actually 
ordered  the  constable  to  arrest.  Furthermore,  the  Crown  here 
did  not  retain  the  power  of  controlling  the  arrest :  Sadler  v. 
HenXock  (3) ;  Donovan  v.  Laing,  Wharton  and  Dovjn  CoTistruc- 
tion  Syndicate  Ltd.  (4);  Murray  v.  Currie  (5);  Creagh  v. 
Gamble  (6). 

As  to  whether  an  action  would  lie  between  subject  and  subject, 
he  cited  Lucey  v.  Ingram  (7) ;  and  The  Liverpool,  Brazil  and 
River  PlaU  Steam  Navigation  Co.  Ltd.  ("  The  HaUey  ")  (8). 


NichoUa  in  reply. 

[Griffith  C.J.  referred  to  Mvsgrave  v.  Pvlido  (9).] 


Cur.  adv.  vuU. 


March  12. 


The  following  judgments  were  read : — 

Griffith  C.J.  This  was  an  action  brought  by  the  appellant 
against  the  Crown,  as  represented  by  the  Executive  Government 
of  Tasmania,  for  damages  sustained  by  him  in  consequence  of  his 
wrongful  arrest  by  a  constable  of  police.  The  Tasmanian  Crown 
Redress  Act  1891,  (55  Vict.  No.  24)  provides  (sec.  4)  that  "any 
person  having  or  deeming  himself  to  have  any  just  claim  against 
Her  Majesty  in  respect  of  any  contract  entered  into  on  behalf  of 
Her  Majesty  by  or  under  the  authority  of  the  Government  of 
Tasmania,  or  in  respect  of  any  act  or  omission,  neglect  or  default 
of  any  officer,  agent  or  serN^ant  of  the  Government  of  Tasmania 
which  would  be  the  ground  of  an  action  at  law  or  suit  in  equity 


(1)  L.R.  5C.P.,  446. 

(2)  5E.  k  B.,  188. 

(3)  4E.  &B.,570. 

(4)  (1893)  1  Q.B.,  629. 

(5)  L.R.  6C.P.,24. 


(6)  24  L.R.,  Ir.,  458. 

(7)  6  M.  &  W  ,  302. 

(8)  L.R.  2P.C.,  193. 

(9)  5  App.  Gas.,  102. 
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between  subject  and  subject,  may  file  in  any  Court  of  competent  H.  C.  of  A. 
jurisdiction  of  Tasmania  a  supplication  setting  forth  the  par-       v_^ 
ticulars  of  such  claim,  and  the  Court  in  which  such  supplication      Enevkb 
is  filed  is  hereby  empowered  to  hear  and  determine  such  claim  in  ^^^^  kino. 
manner  hereinafter  provided."    Dodds  C.J.  and  Mclntyre  J.  were 
of  opinion  that  the  action  did  not  come  within  the  terms  of  this 
section ;  Clark  J.  was  of  the  contrary  opinion. 

By  the  Police  Act  1865,  (29  Vict  No.  10),  sec.  197,  it  is  provided 
that  a  constable  may  take  into  custody  without  warrant  and 
forthwith  take  before  a  justice  "any  person  who  within  his  view 
commits  any  of  the  following  offences  .  .  .  every  person  who 
disturbs  the  public  peace."  It  is  not  disputed  by  the  respondent 
that  the  arrest  complained  of  was  wrongful,  the  appellant  having 
been  the  victim  and  not  the  aggressor  in  the  disturbance  of  the 
peace  which  took  place  within  the  constable's  view.  The 
constable  was,  therefore,  personally  liable  for  his  wrongful  act ; 
but  the  question  is  whether  under  the  terms  of  the  Crown  Redress 
Act  the  Government  are  responsible  for  it.  It  is  not  contended 
by  the  appellant  that  the  Statute  imposes  any  liability  upon  the 
Government  except  in  cases  where  the  relationship  between  the 
officer  and  the  Government  is  such  that,  if  a  like  relationship 
existed  between  subject  and  subject,  the  maxim  respondeat 
supei^or  would  apply.  It  is  necessary,  therefore,  to  consider  the 
nature  of  the  office  of  a  constable,  and  what,  according  to  the  law 
of  Tasmania,  is  the  nature  of  the  relationship  between  a  constable 
and  the  Executive  Government  by  whom  he  is  appointed. 

At  common  law  the  office  of  constable  or  peace  officer  was 
regarded  as  a  public  office,  and  the  holder  of  it  as  being,  in  some 
sense,  a  servant  of  the  Crown.  The  appointment  to  the  office 
was  made  in  various  ways,  and  often  by  election.  In  later  times 
the  mode  of  appointment  came  to  be  regulated  for  the  most  part 
by  Statute,  and  the  power  of  appointment  was  vested  in  specified 
authorities,  such  as  municipal  authorities  or  justices.  But  it 
never  seems  to  have  been  thought  that  a  change  in  the  mode  of 
appointment  made  any  difference  in  the  nature  or  duties  of  the 
office,  except  so  far  as  might  be  enacted  by  the  particular  Statute. 
Again,  at  common  law  constables  had  large  powers  necessarily 
incident  to  the  discharge  of  their  functions  as  peace  officers  or 
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H.  C.  OF  A.  conservators  of  the   peace,   amongst   which  perhaps   the   most 

important  was  the  authority  to  arrest  on  suspicion  of  felony.    To 

Enevkr     these  powers  others  of  a  like  nature  have  from  time  to  time  been 

Thk  KiK  .     *^^®^  ^y  statutory  provisions,  of  which  the  179th  section  of  the 

Police  Act  is  an  instance.     But  there  is  no  reason  for  thinkincr 

that  the  mere  statutory  addition  to  the  list  of  their  powers  altered 
the  essential  nature  of  those  powers.     It  seems  also  to  have  been 
always  accepted  as  settled  law  that,  although  a  peace  oflScer  was 
himself  responsible  for  unjustifiable  acts  done  by  him  in    the 
intended  exercise  of  his  lawful  authority,  no  responsibility  for  such 
acts  attached  to  those  by  whom  he  was  appointed.     In  Stanbury 
V.  Exeter  Corporation  (1),  Lord  Alterston  C.J.,  referring  to  the 
subject,  said: — "This  case     ...     is,  I  think,  very  analogous 
to  that  of  police  and  other  oflScers,  appointed  by  a  corporation, 
who  have  statutory  duties  to  perform,  where,  although  they  owe 
a  duty  to  the  corporation  appointing  them,  there  is  no  ground 
for  contending  that  the  corporation  are   responsible  for   their 
negligent  acts."     In  the  same  case  Wills  J.  said  (2):  ''This  case 
is,  to  my  mind,  almost  exactly  analogous  to  the  case  of  a  police 
officer.     In  all  boroughs  the  watch  committee  by  Statute  has  to 
appoint,  control,  and  remove  the  police  officers,  and  nobody  has 
ever  heard  of  a  corporation  being  made  liable  for  the  negligence 
of  a  police  officer  in  the  performance  of  his  duties."     The  leamdd 
Judge  went  on  to  say : — "I  think  that  the  reason  why  that  is  so, 
although  it  is  not  stated  in  any  English  authorities,  is  expressed 
in  the  passage  quoted  from  Beven  on  Negligence,  2nd  ed.,  voL  1, 
pp.  888-9.    If  the  duties  to  be  performed  by  the  officers  appointed 
are  of  a  public  nature  and  have  no  particular  local  characteristics, 
then  they  are  really  a  branch  of  the  public  administration  for 
purposes  of  general  utility  and  security  which  affect  the  whole 
Kingdom ;  and  if  that  be  the  nature  of  the  duties  to  be  performed, 
it  does  not  seem  unreasonable  that  the  corporation  who  appoint 
the  officer  should  not  be  responsible  for  acts  of  negligence  or 
misfeasance  on  his  part."     Whether  this  be  the  reason  for  the 
rule  or  not,  I  think  that  the  passage  which  I  have  quoted  contains 
an  accurate  statement  of  the  law,  and  that  the  rule  was  firmly 
established   that    the   authorities    by   whom    a  constable    was 

(])  (1905)  2  K.B.,  838,  at  p.  841.  (2)  (1905)  2  K.6.,  K38,  ftt  pp.  842-^3. 
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appointed  were  not  at  common  law  liable  for  his  acts,  whether  of  ""  ^r^'    • 
omission  or  commission.  v«^— ^ 

A  consideration  of  the  general  doctrine  of  the  law  of  agency  as      Enevke 

applied  to  the  case  of  a  constable  leads  to  the  same  conclusion,  xhe  Kino. 

In  considering  whether  a  master  is  liable  for  the  acts  of  his  ^  Z~I , 

&     ^  ^  Gnfflth  C.J. 

servant  the  test  is,  as  stated  by  Crompton  J.,  in  Sadler  v.  Hardock 
(1),  quoted  with  approval  by  Bowen  L.J.,  in  Donovan  v.  Laing, 
Wharton,  and  Down  Construction  Syndicate  (2),  whether  the 
party  sought  to  be  made  responsible  retained  the  power  of  con- 
trolling the  act.  Now,  the  powers  of  a  constable,  qud  peace 
officer,  whether  conferred  by  common  or  statute  law,  are  exercised 
by  him  by  virtue  of  his  ofiice,  and  cannot  be  exercised  on  the 
responsibility  of  any  person  but  himself.  If  he  arrests  on  sus- 
picion of  felony,  the  suspicion  must  be  his  suspicion,  and  must  be 
reasonable  to  him.  If  he  arrests  in  a  case  in  which  the  arrest 
may  be  made  on  view,  the  view  must  be  his  view,  not  that  of 
someone  else.  Moreover,  his  powers  being  conferred  by  law,  they 
are  definite  and  limited,  and  there  can  be  no  suggestion  of  holding 
him  out  as  a  person  possessed  of  greater  authority  than  the  law 
confers  upon  him.  I  am  disposed  to  think  that  this  is  a  sounder 
basis  for  the  rule  of  the  immunity  of  those  who  appoint  constables 
for  their  acts  than  that  suggested  by  Wills  J.  A  constable,  there- 
fore, when  acting  as  a  peace  officer,  is  not  exercising  a  delegated 
authority,  but  an  original  authority,  and  the  general  law  of  agency 
has  no  application. 

The  authority  of  the  master  of  a  ship  at  sea  to  maintain  order 
is  analogous.  He  derives  his  authority  from  his  office,  to  which 
he  is  appointed  by  the  owners  of  the  ship.  But  the  authority 
which  he  exercises  in  this  respect  is,  I  conceive,  an  original  and 
personal,  and  not  a  delegated,  authority.  And  I  do  not  know  of 
any  instance  in  which  it  has  been  sought  to  hold  the  owners 
responsible  for  an  excess  by  the  master,  though  there  are  several 
reported  cases  of  actions  against  masters. 

It  has  always  been  assumed  that  the  common  law,  so  far  as  it 
regulated  the  powers  and  duties  of  peace  officers  for  the  preserva- 
tion of  the  peace  and  the  apprehension  of  offenders,  was  introduced 
into  Australia  on  settlement.     On  the  first  settlement,  however, 

(1)  4  E.  ft  B.,  570.  (2)  (1893)  1  Q.B.,  629,  at  p.  634. 
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H.  C.  OF  A.  the  appointment  of  peace  oflScers,  as  of  all  other  officers,  was  of 
necessity  vested  in  the  representative  of  the  Crown.  At  that 
K'JEVER  ^i^^^  ^^^  maxim  respondeat  superior  did  not  apply  to  the  Crown, 
so  that  it  was  not  important  to  consider  whether  the  circumstance 
that  the  appointment  was  made  by  an  authority  representing  the 
whole  community  would  make  any  difference  as  to  the  responsi- 
bility of  the  appointor  for  the  acts  of  the  appointee.  In  may  be 
suggested  that,  if  the  reason  given  by  Wills  J.  for  the  rule  of 
non-liability  is  the  true  one,  it  would  no  longer  apply  when  once 
the  maxim  just  referred  to  was  by  the  Grown  Redress  Act  made 
applicable  to  the  Crown.  I  have  already  sufficiently  dealt  with 
this  suggestion,  and  will  now  proceed  with  the  history  of  the  law 
of  Tasmania  as  to  the  appointment  of  constables.  Up  to  1865 
the  appointment  continued  to  be  made  by  the  Executive  Gov^em- 
ment,  but  by  the  Act  29  Vict.  No.  9,  the  appointment  and  control 
of  constables  was  vested  in  municipal  authorities  where  they 
existed,  being  however  retained,  where  no  such  authorities  were 
in  existence,  by  the  Government.  The  law  continued  in  this 
state  until  1898,  when  the  Police  Regxdaiion  Act  (62  Vict.  No. 
48)  was  passed,  by  which  the  appointment  and  control  of  constables 
was  vested  in  an  officer  called  the  Commissioner  of  Police,  who 
was  himself  appointed  by  the  Executive  Government.  During 
the  period  from  1865  to  1898  there  can,  I  think,  be  no  doubt 
that  the  municipal  authorities  were  not  liable  for  the  acts  of 
constables  appointed  by  them.  But,  if  the  argument  for  the 
appellant  is  sound,  the  liability  of  the  Government  for  the  acts 
of  the  non-municipal  police  attached  as  soon  as  the  Crown 
Redress  Act  became  law  in  1891.  This  argument,  if  accepted, 
leads  to  the  singular  result  that  the  applicability  of  the  maxim 
respondeat  superior  to  the  case  of  constables  then  depended,  not 
upon  the  nature  of  the  office  or  of  the  relationship  between  the 
appointor  and  the  appointee,  but  upon  the  personality  of  the 
employer,  with  the  still  more  singular  consequence  that  the  maxim 
applied  as  against  the  Crown  only,  and  not  as  against  other 
authorities  exercising  a  precisely  similar  power  under  the  same 
Statute.  This  would  in  effect  be  to  construe  the  Act  of  1891  not 
merely  as  abrogating  a  rule  conferring  a  special  immunity  upon 
the  Crown,  but  as  creating  a  new  kind  of  liability  which  had 
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never  existed  as  against  any  subject  exercising  similar  powers.  H-  C-  ®^  ^ 
This  is  not  likely  to  have  been  the  intention  of  the  legislature. 
In  my  opinion,  both  the  Act  of  1865  and  the  Act  of  1898  were      Enevkr 
intended  merely  to  deal  with  the  appointment  and  disciplinary    thk'king 
control  of  constables,  leaving  the  nature  of  their  powers  and  duties 
and  the  responsibility  for  their  actions  to  be  governed  by  the 
common  law  as  modified  by  the  Statutes  (if  any)  dealing  with  that 
subject.     It  was  not,  indeed,  contended  for  the  appellant  that  he 
could  rest  his  case  upon  the  later  Act. 

I  am,  therefore,  of  opinion  that  the  case  does  not  fall  within  the 
governing  words  of  sec.  4  of  the  Crown  Redress  Act  1891  :  "  any 

person  having any  just  claim  or  demand     .     .     . 

in  respect  of  any  act  ....  or  default  of  any  oflScer,  agent, 
or  servant  of  the  Government  of  Tasmania  which  would  be  the 
ground  of  an  action  at  law  .  .  .  between  subject  and  subject," 
since  the  acts  of  commission  or  omission  of  a  constable  never 
were  the  ground  of  an  action  at  law  as  between  subject  and  sub- 
ject against  any  person  but  the  constable  himself,  or  some  other 
person  who  had  personally  directed  the  act  complained  of.  For 
these  reasons  I  am  of  opinion  that  the  appeUant's  case  fails. 

In  addition  to  the  arguments  which  I  have  so  far  dealt  with, 
counsel  for  the  respondent  relied  upon  the  authority  of  the  case 
of  Tchin  v.  Regina  (1).  That  was  an  action  against  the  Crown 
for  loss  sustained  by  reason  of  the  wrongful  seizure  of  a  vessel  by 
the  commander  of  a  ship  of  war  employed  in  the  suppression  of 
the  slave  trade,  and  it  was  held  (1)  That  the  commander  in 
seizing  the  vessel  was  not  acting  in  obedience  ;to  a  command  of 
Her  Majesty,  but  in  the  supposed  performance  of  a  duty  imposed 
upon  him  by  Act  of  Parliament;  (2)  That  if  he  was  an  agent 
employed  by  the  Crown,  he  was  not  acting  within  the  scope  of  his 
authority  in  seizing  a  ship  not  engaged  in  the  slave  trade,  and 
for  that  reason  did  not  make  his  principal  liable  for  a  seizure 
made  without  authority  from  that  principal ;  and  (3)  That  a 
Petition  of  Right  would  not  lie  to  recover  unliquidated  damages 
for  a  tort.  The  third  ground  is  no  longer  the  law  of  Tasmania. 
Clark  J.  thought  that,  this  ground  being  of  itself  sufficient  to 
justify  the  decision,  the  reasons  given  by  Erie  C.J.  in  delivering 

(1)  16  C.6.N.S.,  310;  33  L.J.C.P.,  199. 
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H.  C.  OF  A.  the  judgment  of  the  Court  might  be  regarded  as  obiter  dicta,    I 

^       cannot  so  regard  them.     The  case  was  decided  more  than  forty 

Enbver     years  ago  by  Judges  of  great  eminence,  and  even  if  I  had  a  difB- 

Thk  Kino  ^^^V  ^  following  their  reasoning,  I  should  have  much  hesitation 
in  dissenting  from  their  conclusions.  For  the  purpose  of  con- 
struing the  Statutes  which  have  been  passed  in  the  AustraUan 
colonies  for  extending  the  right  of  redress  for  wrongful  acts  com- 
mitted by  officers  of  Government,  I  think  it  is  proper  to  refer  to 
the  pronouncements  that  had  been  previously  made  by  the  English 
Courts  as  to  questions  of  agency  as  between  the  Crown  and  its 
officers,  and  that  it  should  be  held  that  priTnd  facie  it  was  not 
intended  to  create  a  responsibility  in  respect  of  the  acts  of  officers 
under  circumstances  which,  according  to  the  decisions,  did  not 
constitute  them  agents  for  the  Crown.  In  my  opinion,  the  Court 
ought  to  follow  Tohin'a  Case  (1),  which  is  not  in  principle 
distinguishable  from  the  present. 

The  railway  cases  relied  on  by  the  appellant  are  in  my  opinion 
inapplicable.  In  all  of  them  the  question  was  one  of  evidence 
whether  the  fact  of  actual  delegation  of  authority  by  the  defend- 
ants to  the  persons  by  whom  the  wrongful  act  complained  of  had 
been  committed  was  proved.  In  the  present  case  it  was  not 
attempted  to  be  proved  that  any  delegation  had  been  made  in 
point  of  fact,  other  than  that  alleged  to  arise  from  the  nature  of 
the  constable's  office.  If  a  constable  commits  a  wrongful  act  by 
direction  of  a  superior  officer,  that  officer  is  no  doubt  personally 
responsible.  Whether  the  Government  would  also  be  responsible 
under  the  Groivn  Redress  Act  would  depend  upon  other  circum- 
stances which  do  not  exist  in  the  present  case. 

For  aU  these  reasons  I  am  of  opinion  that  the  judgment  of  Uie 
majority  of  the  Supreme  Court  was  right,  and  that  the  appeal 
should  be  dismissed. 

Barton  J.  The  Police  Act  1865  (29  Vict.  No.  10),  sec.  179. 
authorizes  a  constable  to  arrest  without  warrant  and  take  before 
a  Justice  "  any  person  who  within  his  view  .  .  .  disturbs  the 
public  peace."     .     .     . 

During  or  immediately  after  a  street  disturbance,  the  appellant 

(1)  16C.B.N.S.,310.* 
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was  arrested  by  a  constable  in  the  streets  of  Hobart  under  this   ^-  C-  ®'  ^• 

1906 

enactment.  The  charge  was  dismissed.  The  appellant  brought  ^^^ 
fin  action  against  His  Majesty  to  recover  compensation  for  an  Eneveb 
alleged  assault  and  false  imprisonment  of  the  suppliant  by  a  xheKing. 
member  of  the  police  force  of  the  State  of  Tasmania  who  pur- 
ported to  act  in  the  matter  in  the  discharge  of  his  duty  as  a 
constable.  The  case  was  tried  at  Hobart  before  Clark  J.  on 
28th  September  1904,  and  the  suppliant  had  a  verdict  for  £25, 
including  £10  paid  into  Court,  with  costs,  subject  to  the  decision 
of  the  learned  Judge  on  the  following  question  of  law: — "Whether 
the  constable  in  eflecting  the  arrest  mentioned  in  the  supplication 
was  or  was  not  acting  as  an  oflScer,  agent  or  servant  of  the  Govern- 
ment of  Tasmania,  within  the  meaning  of  the  Crown  Redress  Act 
1891."  The  learned  Judge  referred  that  question  of  law  to  the 
Full  "Court  by  special  case,  and  that  is  the  question  to  be  deter- 
mined in  this  appeal.  The  Full  Court  by  a  majority  consisting  of 
the  Chief  Justice  and  Mclntyre  J.  (Clark  J.  dissenting),  held  that 
the  constable  was  not  acting  a^  the  servant  of  the  Government 
of  Tasmania  within  the  meaning  of  the  Crown  Redress  Act 
Sec.  4  of  that  Act  is  as  follows: — "Any  person  having  or  deeming 
himself  to  have  any  just  claim  against  Her  Majesty  in  respect  of 
any  contract  entered  into  on  behalf  of  Her  Majesty  by  or  under 
the  authority  of  the  Government  of  Tasmania,  or  in  respect  of 
any  act  or  omission,  neglect  or  default  of  any  oflScer,  agent  or 
servant  of  the  Government  of  Tasmania,  which  would  be  the 
ground  of  an  action  at  law  or  a  suit  in  Equity  between  subject 
and  subject,  may  file  in  any  Court  of  competent  jurisdiction  of 
Tasmania  a  supplication  setting  forth  the  particulars  of  such 
claim,  and  the  Court  in  which  such  supplication  is  tiled  is  hereby 
empowered  to  hear  and  determine  such  claim  in  manner  herem- 
after  provided." 

That  is  the  section  under  which  the  action  is  brought,  and  the 
application  of  that  section  to  the  present  case  is  the  matter  to  be 
determined.  The  point  whether  the  constable  was  acting  as  an 
oflScer,  agent  or  servant  of  the  Government  is  not  the  only  ques- 
tion ;  though  the  constable  might  be  an  officer,  agent  or  servant  of 
the  Government,  he  would  still  have  to  be  such  within  the  meaning 
of  the  Crown  Redress  Act  1891  before  the  liability  could  attach. 
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First,  then,  was  the  constable  acting  on  the  occasion  in  question 
as  an  officer,  agent  or  servant  of  the  Government  of  Tasmania  ? 
That  question  may  be  treated  baldly  in  the  first  instance.  That 
he  was  in  a  sense  an  officer  of  the  Government  of  Tasmania  is 
not  open  to  dispute.  He  was  an  officer  appointed  under  a  Statnte, 
one  of  a  series  of  Statutes  providing  for  and  regulating  the  police 
force  and  dealing  with  their  duties  as  such,  while  of  course  they 
had  other  duties  to  perform  by  reference  to  various  Statutes. 

In  arresting  a  person,  even  mistakenly,  on  a  charge  of  c5oin- 
mitting  within  his  view  a  breach  of  the  peace,  the  constable  was 
acting  in  the  supposed  exercise  of  an  authority  given  to  him  by 
the  Act  of  which  I  have  read  a  section,  viz.,  the  Police  Act  1865. 
It  is  contended  on  behalf  of  the  appellant  that  he  was  in  that 
respect  and  on  that  occasion  acting  as  a  servant  of  the  Gk)vemment 
in  such  a  sense  that  the  maxim  respondeat  superior  applies.  I 
have  come  to  the  conclusion  that  that  position  cannot  be  sustained. 
For  the  maxim  to  apply,  it  appears  to  be  plain  that  the  person  for 
whose  act  it  is  sought  to  attach  responsibility  to  the  superior,  most 
have  been  under  the  control  of  that  superior  at  the  time  of  the 
doing  of  the  act.  Is  a  person  who  is  obeying  or  endeavoring  to 
obey  the  authority  of  an  Act  of  Parliament  so  under  the  control 
of  the  State  as  to  render  the  State  responsible  ?  It  appears  to 
me  that  in  order  to  establish  that  position  it  must  be  shown  that 
the  control,  if  any,  under  which  the  person  acted  was  that  of  the 
Executive  Government  of  the  State.  The  difficulty  of  sustaining 
that  position  was  obvious.  Counsel  endeavoured  to  remove  it  by 
the  argument  that  the  State,  that  is  to  say,  the  Government  as  a 
whole,  is  one  and  indivisible  in  relation  to  what  we  understand  to 
be  its  three  branches,  the  Executive,  the  Legislature  and  the 
Judiciary.  In  other  words,  counsel  for  the  appellant  contended 
that  if  what  was  done,  was  done  under  the  authority  of  an  Act  of 
Parliament,  then  it  was  done  under  the  authority  of  the  State  in 
its  legislative  capacity,  and  that  the  State  was  equally  responsible 
whether  the  person  whose  act  was  complained  of  was  obeying  the 
State  in  that  or  in  any  other  of  its  three  capacities.  Tliis  conten- 
tion raised  the  argument  that  the  State,  which  is  of  course  recog- 
nized as  between  Government  and  Government  as  an  indivisible 
authority  in  matters  of  international  responsibility,  is  in  the  same 
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pasition  as  to  remedies  sought  in  an  action  by  a  subject  against  it.  H.  C.  of  A. 

Of  course  that  argument   if  adopted  gets  rid  of  the  difficulty.       ^ '^ 

It  is  a  bold  and  novel  proposition,  but  before  it  can  be  established  Ekevbr 
those  who  put  it  forward  must  remove  the  first  obstacle  that  the  King 
confronts  them,  which  is  that  the  proposition  has  not  a  shred  of 
authority  for  its  support,  and  has  not  been  put  forward  before,  so 
far  as  we  know,  in  any  Court  of  Justice  where  the  question  was 
the  responsibility  of  the  State  to  the  subject.  Its  establishment 
would  be  followed  by  consequences  which  may  be  thought  of  as 
merely  novel  and  curious,  until  it  is  realized  that  they  would 
involve  the  whole  fabric  of  the  State  in  confusion  and  disaster. 
I  do  not  feel  justified  in  seriously  entertaining  such  an  argu- 
ment. 

The  difficulty  then  still  remains  in  the  way  of  the  appellant 
that  he  has  not  any  cause  of  action  unless  it  be  in  respect  of  an 
"  act  of  omission,  neglect,  or  default,"  the  responsibility  for  which 
rests  with  the  Elxecutive  Government.  As  I  have  pointed  out, 
the  person  must  be  not  only  the  servant  of  the  superior,  but  must 
be  under  the  control  of  the  superior  before  the  latter  can  be  held 
liable.  I  am  of  opinion  that  that  is  not  the  case  where  a  constable 
is  obeying  a  Statute,  because  when  an  act  is  done  under  a  Statute, 
an  order  not  to  do  it  is  one  which  has  no  weight  or  validity,  while 
the  order  of  the  Executive  Government  to  do  the  duty  imposed 
by  the  Statute  gives  no  added  force  to  the  command  of  the 
Statute. 

In  Sadler  v.  Henlock  (1) — to  look  at  the  matter  as  between 
subject  and  subject — the  question  was  whether,  between  the 
defendant  and  a  peraon  employed  by  him,  who,  by  his  method  of 
doing  certain  work  for  the  defendant,  committed  a  tortious  act, 
there  existed  the  relation  of  master  and  servant,  or  that  of  con- 
tractor and  contractee,  and  it  was  held  that  the  former  was  the 
real  relation,  and  that  the  defendant  was  liable.  Had  the  person 
employed  for  the  purpose  been  a  contractee  "  exercising  an 
independent  employment  "  the  action  would  not  have  lain, 
because  the  test  was  whether  the  defendant  retained  the  power 
of  controlling  the  work.  On  the  same  principle,  that  is, 
because  they   had   parted   with   the   power   of  controlling  the 

(1)  4  E.  &  B„  570. 
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H.  C.  OF  A.  operation  in  the  course  of  which  the  injury  took   place,  the 

^^^       defendants  in  Donovan  v.  Laing,   Wluirton   mid  Down    Con- 

Enbver     fitruction  Si/ndicate  (1),  were  held  not  to  be  liable  to  the  plaintiff 

The  Kino,    ^^  respect  of  injuries  sustained  through  the  negligence  of  a  man 

who  was  in  the  employment  of  the  defendants,  but  who  ^was,  at 

the  time  of  the  injury,  under  the  control  of  a  firm  of  wharfingers, 
to  whom  the  defendants  had  lent  his  services,  during  the  loading 
of  a  ship  at  their  wharf.  That  the  test  question  is, — Had  the 
defendant  the  power  of  controlling  the  work  ? — is  illustrated 
with  equal  clearness  in  Roxirke  v.  White  Moss  Colliery  Co.  (2). 
In  Mu'nuy  v.  Cai'rie  (3),  the  defendant  employed  a  stevedore  to 
unload  his  ve&sel.  The  stevedore  employed  his  own  labourers, 
amongst  whom  was  the  plaintift',  and  also  one  of  the  defendant's 
crew,  named  Davis,  whom  he  paid,  and  over  whom  he  had  entire 
control,  to  assist  them  in  unloading.  The  plaintiff,  while  engaged 
in  the  work  was  injured  through  the  negligence  of  Davis.  It 
was  held  that  the  defendant  w^as  not  responsible.  BovHl  C.J. 
was  of  opinion  that  the  rule  must  be  absolute  to  enter  a  non- 
suit. WiUes  J.,  who  was  of  the  same  opinion  said  (4): — "The 
stevedores,  however,  are  not  the  servants  of  the  owner  of  the 
ship ;  but  they  are  persons  having  a  special  employment,  vrith 
entire  control  over  the  men  employed  in  the  work  of  loading 
and  unloading.  They  are  altogether  independent  of  the  master 
or  owner.  In  one  sense,  indeed,  they  may  be  said  to  be  agents 
of  the  owner ;  but  they  are  not  in  any  sense  his  servants.  They 
are  not  put  there  in  his  place  to  do  an  act  which  he  intended  to 
do  for  himself." 

I  mention  these  cases  as  illustrations  of  the  clear  principle  that, 
before  a  person  can  be  held  responsible  for  acts  of  another  who 
is  his  servant,  the  latter  must  at  the  time  of  the  act  be  not  only 
the  formers  servant  but  must  also  be  under  his  immediate 
control,  and  that  is  so  whether  the  matter  rests  between  the 
CrowTi  and  a  subject  or  between  subject  and  subject. 

Therefore,  on  the  (|uestion  whether  the  appellant  was,  though 
in  a  sense  an  officer  of  the  Government,  an  officer  so  under  the 
control  of  the  Government  at  the  time  that  the  maxim  re^pondecU 

(1)  (1893)  1  Q.B.,  629.  (3)  L.R.  6,  C.P.,  24. 

(2)  2  C.P.D.,  2()5.  (4)  L.R.  6,  C.P.,  24,  at  p.  26. 
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8uperio7'  would  apply,  I  am  of  opinion  that  the  appellant  utterly  H.  C.  op  a. 
fails,  not  only  for  the  reasons  I  have  given,  but  also  for  the 
reasons  the  learned  Chief  Justice  has  given  on  that  branch  of  the  Enbver 
case.  In  saying  this  I  speak  not  only  as  to  the  matters  which  I 
have  been  putting  forward,  but  also  as  to  the  position  of  a 
constable  of  Tasmania  as  constituted  by  the  Statutes  of  that 
State. 

In  relation  to  that  question  of  the  position  of  a  constable, 
which  after  all  comes  back,  when  fully  considered,  to  the  same 
question  of  control,  while  there  is  no  direct  decision  there  are  one 
or  two  cases  which  throw  light  on  the  position.  The  first  is  the 
ease  of  Baker*  v.  Wick  (1),  which  was  a  further  consideration 
before  Lord  Alveratone  C.J.,  after  trial  on  these  facts.  A  Justice's 
warrant  of  distress  addressed  in  the  statutory  form  to  the  over- 
seers and  constables  was  handed  by  one  of  the  overseers  to  the 
assistant  overseer,  who  was  empowered  by  the  statutory  terms 
of  his  appointment  to  perform  all  the  duties  of  an  overseer.  It 
was  held  that  the  overseers  were  not  responsible  for  the  illegal 
acts  of  the  assistant  overseer.  In  delivering  judgment  His  Lord- 
ship said  (2)  :  "  It  is  sought  to  hold  the  two  overseers  responsible 
for  these  illegal  acts  on  the  part  of  Washer  and  the  bailiff  Webster. 
The  warrant  was  addressed  to  the  overseers,  and  it  has  been  con- 
tended on  behalf  of  the  plaintiffs  that  the  fact  of  its  being  so 
addressed  imposed  upon  the  overseers  a  duty  which  they  could  not 
get  rid  of  by  delegating  the  execution  of  it  to  third  persons,  and 
that  they  were  in  a  position  similar  to  that  of  a  sheriff  acting 
under  a^.  /a.,  wIk)  is  responsible  for  any  illegality  committed  by 

his  officers  in  executing  the  writ But  there  is 

this  important  distinction  between  the  two  cases,  that  the  assistant 
overseer,  unlike  the  sheriff's  officer,  has  an  independent  statutorj' 
authority,  and  is  recognized  by  the  legislature  as  a  person  who 
may  perform  all  the  duties  of  an  overseer." 

The  position  described  is  for  present  purposes  very  like  that  of 
a  constable  in  Tasmania.  As  to  that  case,  Mclntyre  J.  in  his 
judgment  on  the  appeal  to  the  Full  Court  in  the  present  case 
very  succinctly  put  it  as  follows : — "  But  in  Baker  v.  Wicks  (1)  this 

(1)  (1904)  1  KB.,  743.  (2)  (1904)  1  K.B.,  743,  at  p.  748. 
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H.  C.  OF  A.  important  distinction  is  drawn  between  the  cases  of  a  sheriff's 

^       officer  and  an  assistant  overseer  of  the  poor  of  a  parish,  viz.,  that  the 

Enevkr     assistant  overseer,  unlike  the  sheriff's  officer,  has  an  indepeiident 

Thk  Kixg    s^^^^ry  jurisdiction,  and  acts  done  by  him  are  so  done  by  virtue 
of  his  own  authority  derived  from  the  appointment  of  the  vest^}^" 
Mutatis  mutandis  that  is  precisely  the  position  of  a  constable  in 
this  case.     The  next  case  is  Stanbury  v.  The  Exeter  Corporation 
{2),    A  passage  in  the  judgment  of  Lord  A  Iverstone  C.J.  renders  it 
unneceasary  to   state   the   facts  separately: — "The  action   uvas 
brought  against  the  corporation  of  Exeter  in  respect  of  an  act, 
which  for  the  present  purpose  must  be  assumed  to  have  been  negli- 
gent, of  an  inspector  who  detained  some  sheep  upon  suspicion  of 
their  being  infected  with  sheep-scab.    If  this  had  been  an  ordinary 
case  of  delegation  by  the  corporation  of  duties  which  they  had  to 
perform,  or  of  powers  which  they  were  entitled  to  exercise,  then 
the  ordinary  rule  of  master  and  servant  and  the  doctrine  of 
respondeat  superior  might  apply.     This  case,  however,  having 
regard  to  the  position  of  the  parties  and  to  the  Statute  and  the 
order  made  thereunder,  is,  I  think,  very  analogous  to  that  of 
police  and  other  officers,  appointed  by  a  corporation,  who  have 
statutory  duties  to  perform,  where,  although  they  owe  a  duty  to 
the  corporation  appointing  them,  there  is  no  ground  for  contending 
that  the  corporation  are  responsible  for  their  negligent  acts."   Wills 
J.  concurred,  and  his  words  have  been  cited.   Darling  J.  said  (3): — 
"  To  my  mind  the  question  whether  the  local  authority  are  liable 
for  the  inspector's  negligence  depends  upon  whether  the  act  done 
purported  to.  be  done  by  virtue  of  corporate  authority,  or  by 
virtue  of  something  imposed  as  a  public  obligation  to  be  done, 
not  by  the  local  authority,  but  by  an  officer  whom  they  were 
ordered  to  appoint."     That  is  just  the  relation  of  the  constable  to 
the  executive  authority  in  this  case.     He  was  doing  a  duty  by 
virtue  of  something  imposed  as  a  public  obligation  to  be  done, 
not  by  the  Government,  but  by  an  officer  whom  the  Government 
had  by  statutory  authority  appointed.    The  judgment  continues : 
— "The  particular   things  which   the  inspector   did   here   were 

(1)  (1«K)4)  1  K.6.,  743.  (2)  (1905)  2  K.B.,  838,  at  p.  840. 

(3)  (1905)  2  K.B.,  838,  at  p.  843. 
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things  which  the  corporation  could  not  do  themselves,  and  they   R-  C.  of  A. 

were  not  in  fact  doing  them"  (any  more  than  was  the  King 

doing  them  in  this  case) — "  They  had  to  carry  out  the  Act,  and      £kevsr 

had  to  do  that  by  appointing  an  officer.     When  that  officer  was   ry>^^  *kino 

appointed  he  was  guided  by  instructions  given  to  him,  not  by 

the  local  authority,  but  by  the  Board  of  Agriculture."    That  is 

to  say  he  need  not  have  obeyed  the  order  of  the  local  authority. 

The  learned  Judge  concludes : — "  It  appears  to  me,  therefore,  that 

these  were  not  acts  done  by  a  servant  of  the  corporation  or  under 

their  authority,  but  were  acts  of  a  public  nature  done  by  a 

public  officer  appointed  by  the  corporation  as  directed  by  the 

Statute." 

That  again  seems  to  me  to  put  in  a  short,  sensible,  and  accurate 
form  the  position  not  only  of  an  inspector  in  that  case  but  also  of 
a  constable  in  this  case. 

In  order  to  bring  the  King  within  the  maxim  respondeat 
superior,  a  number  of  railway  cases  were  cited,  but  they  have  in 
my  opinion  no  application  to  this  controversy.  They  turn  on  a 
question  of  authority  given  to  the  company  for  the  protection  of 
their  own  interests,  and  whether  it  has  been  delegated  by  them. 
This  is  shown  by  Pollock  C.B.  in  Roe  v.  Birkenhead  Co.  (1).  He 
says : — "  It  therefore  follows  that  the  plaintiff  was  bound  to  show 
that  the  person  by  whom  he  was  arrested  was  not  only  the 
servant  of  the  company,  but  that  he  then  had  authority  to  arrest 
him"  {i.e.  from  the  Company).  It  is  plain  that  unless  the 
argument  as  to  the  indivisible  character  of  the  State  is  to  prevail, 
it  cannot  for  a  moment  be  maintained  that  in  this  C€ise  the  con- 
stable had  that  authority. 

It  was  argued  that  if  cases  of  this  nature  afforded  no  ground 
of  action  against  the  Crown,  or  "  the  State,"  as  counsel  preferred 
to  call  it,  there  would  be  little  or  nothing  left  to  which 
the  Act  could  apply.  The  answer  to  this  argument  is  to  be  found 
in  the  judgment  of  the  Privy  Council  in  Famell  v.  Bonrman  (2), 
where  their  Lordships  say : — "  It  must  be  borne  in  mind  that  the 
local  governments  in  the  colonies,  as  pioneers  of  improvements, 
are  frequently  obliged  to  embark  in  undertakings  which  in  other 
countries  are  left  to  private  enterprise,  such,  for  instance,  as  the 

(1)  7  £x.,  36,  at  p.  40.  (2)  12  App.  Cas.,  643,  at  p.  649. 
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H.  C.  Of  A.    constiniction  of  railways,  canals,  and  other  works  for  the  construc- 
^  tion  of  which  it  is  necessary  to  employ  many  inferior  officers  and 

Knkver  workmen.  If,  therefore,  the  maxim  that  *the  King  can  do  no 
wrong'  were  applied  to  colonial  governments  in  the  way  now 
contended  for  by  the  appellants,  it  would  work  much  greater 
hardships  than  it  does  in  England."  The  hardship  involved  in 
that  maxim  has  resulted  in  the  passing  of  Statutes  in  several  of 
the  States  of  the  Commonwealth  dispensing  with  its  operation  in 
relation  to  matters  beyond  the  ordinary  scope  of  Government,  as 
it  was  up  to  recent  times  understood.  But  it  still  remains  open  to 
grave  doubt  how  far,  if  at  all,  it  was  intended  by  those  Acts  to 
give  the  subject  rights  of  action  which  in  the  result  would  inter- 
fere seriously  with  the  ordinary  administrative  work  of  the 
Government  as  apart  from  undertakings  of  the  character  referred 
to  by  the  Judicial  Committee  in  the  case  last  cited.  Several  cases 
of  that  kind  in  New  South  Wales  were  cited  in  argument,  but  I 
do  not  think  it  is  necessary  to  refer  to  them  now.  I  should 
however  like  to  refer  to  some  remarks  of  A.  H.  Simpson  J.  in 
Davidson  v.  Walker  (1),  There  the  plaintiff  was  under  the 
impression  that  there  was  no  reason  of  public  policy  which 
prevented  him*  from  bringing  against  the  Crown  any  action  for 
what,  as  between  subject  and  subject,  would  be  a  tori  He  brought 
an  action  against  the  Crown  for  a  nuisance  in  respect  of  the 
location  and  conduct  of  a  prison. 

In  giving  judgment,  Simpson  J.  said  (2) : — *'  I  do  not  think  the 
Claims  Against  the  Government  Act  (39  Vict.  No.  38),  repealed 
and  re-enacted  by  1897  No.  30,  affects  the  question.  That  Act, 
no  doubt,  extended  the  rights  of  private  persons  against  the 
Government  by  making  the  Government  liable  to  be  sued  for  a 
tort :  Famuli  v.  Boivman  (3),  but  I  do  not  think  it  was  intended 
to  put  the  Government  in  the  same  position  as  private  persons. 
If  it  were,  this  would  amount  to  submitting  to  the  control 
of  a  jury  the  exercise  of  various  important  functions  of  Govern- 
ment, such  as  the  administration  of  military  matters,  of  justice, 
the  control  and  management  of  prisons,  lunatic .  asylums,  public 

(1)  (1901)  I  S.R.  (N.S.VV.),  196. 

(2)  (1901)  1  S.R.  (N.S.W.),  196,  ftt  p.  212. 

(3)  12  App.  Cm.,  643. 


Bftrton  J. 


3  C.L.R.]  OF   AUSTRALIA.  989 

schools,   &c.      Practically,  this  would   render  the   Government   H.  C.  of  a. 
departments  in  these  important  matters  helpless." 

This  passage  illustrates  the  doubts  I  have  suggested  as  to  the      Enevbr 
supposed  universality  of  the  effect  of  the  class  of  Statutes  which    xng  kino. 
deal  with  remedies  against  the  Crown. 

In  my  opinion,  then,  the  Government  is  not  liable  for  the  tort 
complained  of  in  this  case  either  on  the  ground  that,  on  the 
occasion  in  question,  and  within  the  scope  of  the  duties  he  was 
performing,  the  constable  was  acting  as  a  servant  of  the  Crown,  or 
on  the  ground  that  this  was  an  occasion  on  which  an  action 
would  lie  between  subject  and  subject.  On  both  those  grounds  I 
am  equally  clear,  and  I  need  not  add  to  what  the  learned  Chief 
Justice  has  so  clearly  and  exhaustively  said  in  relation  to  the 
(|ue8tion  depending  on  the  construction  of  the  words  in  sec.  4  of 
the  Crown  Redress  Act  1891,  because,  having  regard  to  the  history 
of  the  institution  and  administration  of  the  police  and  their 
regulation  by  Statute,  the  circumstances  and  the  reasons  of  the 
administration  sections  are  so  wholly  different  from  anything  that 
could  exist  in  relation  to  the  adjustment  of  civil  rights  as  between 
subject  and  subject,  that  it  is  impossible  to  suppose  that  the  words 
of  sec  4  apply  so  as  to  render  the  Crown  liable  for  the  tortious 
act  of  a  constable  in  the  mistaken  belief  that  he  is  performing 
a  statutory  duty.    I  agree  that  the  appeal  fails. 

O'Connor  J.  There  is  no  diflSculty  in  the  interpretation  of 
sec.  4  of  the  Crown  Redress  Act  1891.  It  is  true  that  the  word 
"  Government "  is  sometimes  used  to  describe  the  whole  power  of 
a  community,  legislative  and  judicial  as  well  as  executive,  but  to 
my  mind  it  is  absolutely  clear  that  in  the  section  under  considera- 
tion it  has  been  used  in  the  sense  explained  in  the  passage  from 
Anson  on  the  Constitution  (3rd  ed.,  vol.  i.,  p.  39),  cited  by  Mr. 
Dobbie.  In  other  words,  it  has  been  used  in  its  ordinary  sense, 
and  means  the  Executive  Government  of  Tasmania.  As  to  the 
remainder  of  the  section  it  was  properly  admitted  by  the  appel- 
lant's counsel  that  the  Crown  Redress  Act  1891  imposes  no 
greater  liability  upon  the  Government  for  the  acts  or  defaults  of 
its  servants  than  would  attach  to  an  individual  employer  under 

like  circumstances.     In  order,  therefore,  to  test  the  liability  of 
▼OL.  III.  67 
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H.  C.  OF  A.  the  Government  in  this  case  the  ordinary  law  of  master  and  ser- 
vant must  be  applied.   In  a  general  sense,  no  doubt,  the  constable 
was  the  servant  of  the  Government  at  the  time  when  the  trespass 
complained  of  was  committed.   He  held  his  office  under  the  Police 
RegvZation  Act   1898,  which  gave  the   Government  power  to 
employ,  to  pay,  and  to  dismiss  him.     He  was  probably  required 
to  perform  many  duties  besides  those  imposed  upon  a  constable 
at  common  law  or  by  Statute,  and  in  the  performance  of  sach 
duties  he  would  be  the  servant  of  the   Government,  and   they 
would  be  directly  liable  for  any  neglect  or  default  committed  by 
him  in  the  course  of  his  employment;   but  the  question   for 
our  decision  is  was  he  the  servant  of  the  Government  in  the  per- 
formance of  the  particular  duty  of  making  the  arrest  which  is  the 
subject  of  this  action.     The  test  of  liability  in  this  as  in  every  case 
is,  was  the  servant  in  doing  the  particular  act  complained  of  subject 
to  the  control  of  the  master,  as  stated  by  Bowen  L. J.  in  Donovan 
V.  LainQy  Wharton,  and  Down  Construction  Syndicate  (1).    The 
rule  is  well  explained  by  Erie  C.J.  in  Tobin  v.  The  Qtieen  (2). 
"  The  liability  of  a  master  for  the  act  of  his  servant  attaches  in  the 
case  where  the  will  of  the  master  directs  both  the  act  to  be  done 
and  the  agent  who  is  to  do  it."   It  is  not  contended  here  that  there 
were  any  direct  instructions  from  the  Government  to  make  this 
arrest     It  was  made  by  the  constable  in  the  ordinary  course  of  his 
duty  as  constable  under  the  authority  conferred  on  a  constable  by 
sec.  179  of  the  Police  Government  Act  (20  Vict.  No.  10).   The  Act 
is  one  for  the  preservation  of  order,  decency,  and  public  health  in 
municipalities  and  towns ;  that  section  makes  the  disturbance  of  the 
public  peace  under  certain  circumstances  an  offence  punishable  on 
summary  conviction,  and  gives  authority  to  arrest  for  the  offence 
in  the  following  words : — "  And  any  Constable  or  Public  Officer 
may  take  into  custody  without  warrant  and  forthwith  convey 
before  a  justice  any  person  who  within  his  view  commits  any 
such  offence."     The  liability  of  the  Government,  therefore,  did  not 
arise  directly,  but  it  was  sought  to  be  implied  from  the  general 
relation  of  master  and  servant  between   the  Government  and 
the  constable  created  by  the  Police  Regulation  Act  1898  under 
which  the  constable  served.     It  becomes  necessary,  then,  to  con- 

(1)  (1893)  1  Q.B.,  629,  at  pp.  633-4.  (2)  16  C.B  N.S.,  310,  atp.  35^ 
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sider  what  is  the  relation  between  the  Grovemment  and  a  con-  ^*  ^'  ®'  '^• 
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stable  serving  the  Government  under  the  Police  RegiUation  Act       ^^[ 
1898,  when  the  constable  is  using  the  power  conferred  on  him      enkvbb 
by  Statute  for  the  preservation  of  the  peace.     It  will  be  noted  ,p^j^  kino 
that  the  constable  by  his  oath  under  the  Police  Regulation  Act 
1898  swears  that  he  "will  well  and  truly  serve    .    .     .     the 
Queen  in  the  office  of  constable  for  the  Colony  of^  Tasmania  "  and 
that  he  will  to  the  best  of  his  power  &c.     .    .     ."  cause  the  peace 
to  be  kept  and  preserve  and  prevent  all  offences  against  the 
persons  and  properties  of  Her  Majesty's  subjects  "  and  will  hold 
the  "  said  office  "  to  the  best  of  his  ability  while  he  continues  to 
"  discharge  all  the  duties  thereof  faithfully  according  to  law." 
The  "office  of  constable"  is  still  further  recognized  in  sec.  15, 
which  provides  that  every  member  of  the  police  force  appointed 
under  the   authority   of  the   Act  shall  have  such  powers  and 
privileges,  and  be  liable  to  all  such  duties  as  any  constable  duly 
appointed  now  has  or  hereafter  may  have,  either  by  the  common 
law  or  by  virtue  of  an  Act  of  Parliament  now  or  hereafter  to  be 
in  force  in  Tasmania.     Whilst,  by  the  joint  effect  of  sees.  31  and 
62,  any  member  of  the  police  force  who  is  guilty  of  misconduct, 
neglect,  or  violation  of  duty  in  his  office  may  be  punished  by  fine 
on  summary  conviction,  and,  as  at  common  law,  he  may  be  pro- 
ceeded against  for  such  offences  by  any  member  of  the  public 
who  may  complain  against  him.     By  sec.  18  it  is  provided  that  a 
person  taking  the  oath  shall  be  deemed  "to  have  entered  into  a 
written   agreement  with  and  be  thereby  bound  to  serve   Her 
Majesty  as  a  member  of  the  police  force  in  whatsoever  capacity 
he  may  be  at  any  time  thereafter  required  to  serve"  at  the 
current  rate  of  pay  for  the  rank  to  which  he  may  be  appointed. 

The  common  law  has  always  recognized  the  office  of  constable. 
The  duty  of  locally  preserving  the  peace  in  England  from  the 
earliest  times  has  been  placed  upon  local  bodies,  upon  the 
decennaries  and  hundreds  in  the  time  of  Alfred,  and  later  upon 
different  local  bodies,  in  more  modem  times  upon  the  Boroughs 
and  Municipalities.  The  recognized  officers  for  the  preservation 
of  the  peace  in  these  localities  have  been  the  constable  or 
constables  chosen,  elected,  or  appointed  by  the  local  bodies  as  by 
law  provided.     The  power  to  arrest  for  breach  of  the  peace  or 
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H.  C.  OP  A.  other  offences  is  given  by  the  common  law,  not  to  the   local 

bodies  responsible  for  keeping  the  peace,  but  to  their  officer  the 

Enever     constable,  who  in  the  words  of  Bac,  Abr.  ("Constable"  Chapter 

The  King  ^'^  "  ^^  ^^^  ^^^^  empowered  as  all  private  persons  are  to  pai-t  an 
affray  in  his  presence,  but  is  bound  at  his  peril  to  endeavour 
it."  In  another  passage  of  the  same  work  the  constable's  duty 
is  stated  as  follows: — "And  it  is  said  that  if  he  sees  persons 
actually  engaged  in  an  affray  whether  the  violence  were  done 
or  offered  to  another  or  even  to  himself  or  see  them  upon  the 
very  point  of  entering  on  an  aflFray ;  as  where  one  threaten  to 

beat  another he  may  either  carry  the  offender 

before  a  Justice  of  the  Peace  in  order  to  his  finding  sureties 
for    the  peace,"   &c.      Statutes  giN"ing  power  to  arrest    have 
followed  the  same  principle.     The  power  to  arrest  is  given  not 
to  the  local  body,  nor  the  municipality,  nor,  in  cases  where  a 
Government  Police  Force  exists,  to  the  Government — but  to  a 
constable,  that  is  to  a  person  who  for  the  time  being  holds  the 
office  of  constable.     It  is  in  this  form  that  the  power  to  arrest 
without  warrant  is  given  under  sec.  179  of  the  Police  Government 
Act  which  I  have  quoted — not  to  the  Municipality,  which  at  the 
time  when  that  Act  was  passed  employed  and  controlled  the 
police  in  towns,  but  a  constable  of  police,  the  holder  of  an  office, 
which  by  law  carried  with   it  an  obligation  to  the  public   to 
discharge  its  duties  faithfully  and  efficiently,  and  a  liability  to 
punishment  on  summary  conviction  at  the  suit  of  any  member  of 
the  public  if  those  duties  were  violated  or  neglected.     The  Police 
Regulation  Act  1898  makes  it  clear  from  the  sections  I  have 
cited  that  the  office  of  constable,  with  its  duties,  obligations,  and 
responsibilities  directly  to  the  public,  was  intended  to  be  recog- 
nized under  the  Act  just  as  it  was  recognized  by  the  former  Act, 
the  Police  Regulation  Act  1865,  under  which  the  municipality, 
instead  of  the  Government,  controlled  the  police  in  towns.     I  can 
see  no  difference  between  the  two  Acts  in  their  recognition  of  the 
office  of  constable  with  all  its  direct  responsibilities  and  liabilities 
to  the  public.     It  is  abundantly  clear  that  the  municipality  coidd 
not  have  been  held  liable  for  this  arrest  if  it  had  occurred  while 
the  Police  Regulation  Act  1865  was  in  force.   That  a  municipality 
would  not,  under  such  circumstances,  be  liable  appears  from  the 
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judgment  of  Wills  J.  in  Stanhury  v.  Exeter  Corporation  (1) :  ^-  ^^^^  ^' 
'*  This  case  is,"  he  says,  "  to  my  mind,  almost  exactly  analogous  to 
the  case  of  a  police  officer.  In  all  boroughs  the  watch  committee 
by  Statute  has  to  appoint,  control,  and  remove  the  police  officers, 
and  nobody  has  ever  heard  of  a  corporation  being  made  liable  for 
the  negligence  of  a  police  officer  in  the  performance  of  his  duties." 
In  that  case  the  servant  for  whose  act  it  was  sought  to  make  the 
defendant  corporation  liable  was  not  a  police  officer.  He  was 
an  officer  of  the  corporation  appointed  by  them  to  carry  out  cer- 
tain duties  for  epforcement  of  the  Diseases  of  Anirruds  Act  1894, 
which  Act  directed  the  enforcement  of  its  provisions  by  local 
authorities.  The  power  to  do  the  act  complained  of  was  given 
by  the  Statute,  not  to  the  local  authority,  the  Corporation  of 
Exeter,  but  to  "  the  Inspector  of  the  local  authority  or  other 
officer  appointed  by  them  in  that  behalf."  The  same  prin- 
ciple was  held  by  Wills  J.  to  apply  as  if  the  act  complained 
of  had  been  done  by  a  constable  in  the  discharge  of  his  duties 
as  constable.  Lord  Alverstone  C.J.  (2),  puts  the  position  in  the 
following  words :  "  To  adopt  the  language  of  the  county  court 
judge,  the  inspector  was  not  acting  in  performance  of  duties 
impased  by  Statute  upon  the  defendants,  or,  in  other  words,  was 
not  performing  as  their  agent  duties  imposed  upon  them  and 
delegated  by  them  to  him,  but  was  acting  in  discharge  of  duties 
imposed  on  him  as  'inspector  by  the  order  of  the  Board  of 
Agriculture.* "  The  principle  thus  applied  was  stated  in  a  more 
general  form  by  Erie  C.J.  in  Tohin  v.  The  Queen  (3),  as  follows : — 
"  When  the  duty  to  be  performed  is  imposed  by  law,  and  not  by 
will  of  the  party  employing  the  agent,  the  employer  is  not  liable 
for  the  wrong  done  by  the  agent  in  such  employment."  Tliat 
principle  is,  to  my  mind,  clearly  applicable  to  the  facts  under  con- 
sideration. In  this  case  the  duty  of  arrest  in  the  particular  instance 
was  imposed  upon  the  constable  by  the  law,  and  not  by  will  of 
the  Government.  For  the  proper  discharge  of  that  duty  he  was 
responsible  to  the  public  in  the  first  instance,  and  if  the  Govern- 
ment had  taken  upon  themselves  to  interfere  with  him  in  the  dis- 
charge of  that  duty,  it  would  have  been  no  answer  to  a  prosecution 


(1)  (1905)  2  K.6.,  838,  at  p.  842.  (2)  (1905)  2K.6.,  838,  at  pp.  841-2. 

(3)  16  C.B.  N.S.,  310,  at  p.  351. 
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by  a  member  of  the  public  for  neglect  of  duty  that  he  had  be«i 
commanded  by  the  Grovemment  to  abstain  from  carrying  it  out 
The  appellant's  counsel  relied  upon  Ctoff  v.  Qreai  Northern  RaU- 
way  Co,  (1),  and  Moore  v.  Metropolitan  BaUway  Co.  (2),  in  -which 
cases  it  was  established  that  where  powers  of  arrest  are  given  to 
servants  of  railway  companies,  the  companies  themselves  are 
liable  for  the  improper  exercise  of  those  powers.     But  those  cases 
are  clearly  distinguishable.     By  the  express  words  of  the  Rail- 
way Clauses  Act,  sec.  104,  power  is  given  to  the  railway  servants 
to  an-est  "  on  behalf  of  the  Company."     Agency  is  thus  created 
on  the  face  of  the  authority  to  arrest ;  power  to  arrest  is  in  reality 
given  to  the  company  to  be  exercised  on  their  behalf  by  their 
servants.     In  this  case  the  authority  to  arrest  is  not  conferred  on 
the  Government,  nor  is  it  to  be  exercised  on  behalf  of  the  Grovem- 
ment, it  is  conferred  on  the  constable  as  the  holder  of  a  recognized 
public  office  to  which  well  known  duties  and  responsibilities  are 
attached.     He  made  the  arrest  in  the  discharge  of  his  duty  as 
holder  of  the  office  of  constable,  and  not  by  the  direction  or  under 
the  control  of  the  Grovemment.     His  act  was  thus  not  the  act  of 
the  Government  by  its  servant,  but  was  his  own  act,  done  in  the 
exercise  of  his  duty  as  constable,  and  in  the  doing  of  it  the 
relation  of  master  and  servant  between  him  and  the  Government 
cannot  be  implied.    Applying  therefore  the  ordinary  principles 
regulating  the  law  of  master  and  servant  to  the  relation  between 
the  Government  of  Tasmania  and  the  constable  in  regard  to  this 
arrest,  I  am  of  opinion  that  the  Grovemment  cannot  be  made  liable 
for  the  act  of  the  constable.     For  these  reasons  I  think  that  the 
decision  of  the  majority  of  the  Supreme  Court  of  Tasmania  was 
right,  and  the  appeal  must  be  dismissed. 


Appeal  dismissed. 


Solicitor,  for  appellant,  Harold  Sargent 

Solicitor,  for  respondent,  SoUcitor-Oeneral  for  Ta^STnania. 


H.  EM. 


(1)  S  E.  &  E.,  672. 


(2)  L.B.  8  Q.B.,  36. 
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CARBERRY Appellant; 

Defendant, 

AND 

COOK Respondent. 

Complainant, 

ON  appeal  from  the  supreme  court  of 

NEW  south  wales. 

Practice — Appeal  to  High  Court — Special  leave — Zkcinion  qf  Supreme  Court  plainly  h.  C.  or  A. 

right—Jugtices  Act  {N'.S,  W.)  (JVb.  27  of  1902),  «fc.  20— Ligiior  Act  {N.S.  W.)  1906. 

[No.  18  of  1898),  aec.  Kf! —Jurisdiction  of  Ju9tiee»—Neareal  Court  qf  Petty  w^.^ 

Sessions — Judicial  notice,  Sydney, 

May  26. 
Sec.  107  of  the  Liquor  Act  1898  provides  that  the  Court  of  Petty  SessionB 

nearest  to  the  place  where  an  offence  was  committed  shall,  except  in  certain 

cases,  have  jnrisdiction  to  hear  and  determine  informations  and  complaints.      Barton  and 

A  publican  was  charged  at  the  Court  of  Petty  Sessions  in  a  country  town  with    ^^"°®'  ^*'- 

having  committed  an  offence  in  tliat  town.    The  magistrate  dismissed  the 

information  on  the  (ground  that  the  onus  was  on  the  complainant  to  show  that 

the  Court  of  Petty  Sessions  was  the  nearest  to  the  place  where  the  offence  was 

committed  and  no  such  evidence  had  been  ipven. 

The  Supreme  Court  held  on  appeal  that  the  magistrate  should  have  taken 
judicial  notice  of  the  fact  that  the  Court  of  Petty  Sessions  was  the  nearest, 
and  also  that  by  sec.  20  of  the  Justices  Act  1902  the  onus  lay  on  the  defendant 
to  prove  the  contrary. 

Special  leave  to  appeal  from  this  decision  was  refused  by  the  High  Court  on 
the  ground  that  the  decision  as  to  the  question  of  judicial  notice  was  plainly 
right,  and  therefore  no  question  as  to  the  construction  of  sec.  20  of  the  Justices 
Act  was  involved. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  Court :  Cook  ▼. 
Carherry,  23  N.S.W.  W.N.,  75,  refused. 
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^^       Court  of  New  South  Wales. 
Carberrt        The  applicant,  the  keeper  of  a  public  house  at  Glen  Innes,  a 
Cook        small  town  in  New  South  Wales,  was  charged  at  the  Court  of 

Petty  Sessions,  Glen  Innes,  with  keeping  his  house  open  after  the 

time  prescribed  by  the  Liquor  Acts  1898  and  1902.  At  the  con- 
clusion of  the  evidence  the  applicant's  solicitor  took  the  objection 
that  no  evidence  had  been  given  to  show  that  the  Court  was  the 
nearest  Court  of  Petty  Sessions  to  the  place  where  the  offence 
was  committed,  and  the  information  did  not  contain  any  allega- 
tion to  that  effect  The  magistrate  dismissed  the  information  on 
that  ground. 

On  an  appeal  by  way  of  special  case  the  Supreme  Court,  (con- 
sisting of  Darley  C.J.,  CoJien  and  Pring  JJ.)  by  a  majority  (Pring 
J.  dissenting),  held  that  the  decision  of  the  magistrate  was 
erroneous.  Darley  C.J.,  was  of  the  opinion  that  the  magistrate 
should  have  taken  judicial  notice  of  the  situation  of  the  Court, 
and  also  that  by  virtue  of  sec.  20  of  the  Justices  Act  1902,  in  the 
absence  of  evidence  to  the  contrary,  the  magistrate  must  be 
presumed  to  have  acted  within  his  jurisdiction.  Cohen  J.  rested 
his  decision  on  sec.  20  of  the  Justices  Act  Pring  J.  was  of  the 
contrary  opinion.  He  thought  that  sec.  20  did  not  apply,  and 
that  the  magistrate  was  right  in  declining  to  take  judicial  notice 
of  the  situation  of  the  Court:  Cook  v.  Carberry  (1). 

It  was  for  special  leave  to  appeal  from  this  decision  that  the 
present  application  was  made. 

t  

A,   Thompson,   for  the  applicant.     The  decision  involves  an 

important  principle  of  law,  whether  a  justice  is  entitled  to  take 
judicial  cognizance  of  the  geographical  position  of  places  within 
his  jurisdiction.  It  was  held  in  Ex  parte  Smith  (2),  that  he  had 
not  such  power.  Sec  20  of  the  Justices  Act  1902  has  no  applica- 
tion to  a  case  of  this  kind.  The  construction  of  that  section  is 
therefore  involved.     [He  referred  to  Ex  parte  Martin  (3).] 

Griffith  C.J.  The  question  whether  sec.  20  of  the  Justices 
Act  1902  can  be  applied  before  the  conviction  or  order  has  been 

(1)  23  N.S.W.  W.N.,  75.  N.S.W.  W.N.,  26. 

(2)  (1904)  4  S.R.  (N.S.W.),  HO;  21  (3)  21  N.S.W.  W.N.,  123. 
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made  is  a  purely  abstract  question  so  far  as  the  present  case 
18  concerned.  The  applicant  was  charged  with  committing  an 
offence  at  Glen  Innes,  and  it  was  necessary  by  sec.  107  of  the 
Liquor  Act  1898  that  the  charge  should  be  heard  before  the 
nearest  Court  of  Petty  Sessions.  This  Court  is  now  solemnly 
asked  to  say  that  the  magistrate  sitting  in  the  Court  of  Petty 
Sessions  at  Glen  Innes  ought  not  to  take  judicial  notice  of  the 
fact  that  that  Court  is  the  nearest  Court  of  Petty  Sessions  to 
Glen  Innes.  I  am  of  opinion  that  the  decision  of  the  Supreme 
Court  on  that  point  was  plainly  right.  No  doubt,  justices  ought 
to  satisfy  themselves  that  they  are  acting  within  their  jurisdiction; 
and  if  at  the  close  of  the  case  for  the  complainant  an  objection  is 
taken  that  the  matter  does  not  appear  to  be  within  their  juris- 
diction, they  ought  to  hear  evidence,  and  satisfy  themselves  of 
the  fact,  and  if  necessary,  re-open  the  case  for  that  purpose. 

I  am  of  opinion,  therefore,  that  the  application  for  special  leave 
should  be  refused. 


H.  C.  OF  A. 
1006. 

Carberky 

r. 

Cook. 


Orifflth  c.  J. 


Barton  and  O'Connor  JJ.  concurred. 

Special  leave  refused. 
Solicitor,  for  the  applicant,  P.  P.  Abbott  by  Cresawell  it-  Hcbbs. 
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Informant, 

AH  SHEUNG    . 
Defendant. 


Appellant  ; 


AND 


Respondent. 


ON  appeal  from  the  court  of  petty  sessions 

AT  MELBOURNE,  VICTORIA. 


1906. 

Melbourne, 

June  26,  27, 
29. 


Orifflth  O.J., 

Barton  and 

O'Connor  JJ. 


H  C  OF  A      Immigration  Restriction  Act  1901  {No.  17  o/1901),  «ec.  7 — Prohibited  immigrant— 

Naturalized  mbject — Evidence— Finding  of  Supreme  Court  on  habecu  corpus. 

On  the  return  of  a  habeas  corpus  to  L.  to  produce  the  body  of  A.,  a  Chinese, 
L.  aUei|;ed  that  he  held  A.  under  the  authority  of  the  Commonwealth 
Immigration  Acts  as  being  a  prohibited  immigrant.  The  Judge  of  the 
Supreme  Court  of  Victoria  who  heard  the  matter  found  as  a  fact,  upon  the 
affidavits  read  before  him,  that  A.  was  identical  with  a  naturalized  Victorian 
subiect  of  the  King  of  that  name,  and  was  domiciled  in  Victoria,  and,  holding 
that  such  Acts  did  not  apply  to  him,  ordered  his  release.  On  a  subsequent 
prosecution  of  A.  under  those  Acts  for  being  a  prohibited  immigrant  found 
within  the  Commonwealth : 

Heldf  that  such  judgment  was  not  admissible  evidence  upon  the  question 
of  fact  of  the  identity  of  A. 

Appeal  from  a  Police  Magistrate  sitting  as  a  Court  of  Petty 
Sessions  at  Melbourne,  Victoria. 

Ah  Sheung,  a  Chinese,  arrived  in  Melbourne  on  board  the 
steamship  Isinan,  and  was  prevented  from  landing  by  Charles 
Lindberg,  the  captain  of  the  vessel,  on  the  ground  that  he  was  a 
prohibited  immigrant  within  the  meaning  of  the  Immigration 
Restriction  Acts,  inasmuch  as  he  had  failed  to  pass  the  dictation 
test.     On  30th  March  1906,  a  writ  of  habeas  corpus  issued  out  of 
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the  Supreme  Court  of  Victoria  commanding  Lindberg  to  Lave  the  ^-  ^-  ®'  ^ 

1  AAA 

body  of  Ah  Sheung  before  a  Judge  of  that  Court,  together  with       ^^^ 
the  cause  of  his  being  taken  and  detained  by  Lindberg.  Chbistik 

On  the  return  of  the  writ  before  Cvssen  J.,  the  learned  Judge  ^^  shkung. 

found  on  the  evidence  before    him,   which    was  brought    by       

affidavit,  that  Ah  Sheung  was  the  same  person  as  a  naturalized 
Victorian  subject  of  the  King  of  that  name,  and  held  that  for  that 
reason  Ah  Sheung  was  not  an  "  immigrant "  within  the  meaning 
of  the  Immigration  Restriction  Acts,  and  he  thereupon  ordered 
the  release  of  Ah  Sheung:  [Ah  Sheung  v.  Lindberg  (1).] 

Subsequently  Ah  Sheung  was  prosecuted  before  a  Police 
Magistrate  sitting  as  a  Court  of  Petty  Sessions,  on  the  information 
of  John  Mitchell  Christie,  charging  that  he  was  a  prohibited 
immigrant  found  within  the  Commonwealth  on  30th  March  1906. 

The  defence  was  set  up  that  the  defendant  was  a  naturalized 
Victorian  subject  of  the  King,  and  the  judgment  of  Cussen  J. 
was  put  in  evidence  to  prove  that  fact  The  Police  Magistrate 
held  that  such  evidence  was  admissible  and  was  conclusive,  and 
refused  to  hear  other  evidence  on  the  subject,  and,  following  the 
law  as  laid  down  in  that  judgment,  he  dismissed  the  information. 

From  this  decision  the  informant  appealed  to  the  High  Court. 

Bryant,  for  the  appellant  The  finding  by  Cueeen  J.  was  not 
evidence  of  the  fact  that  the  defendant  was  a  naturalized  Vic- 
torian subject  of  the  King,  and  should  not  have  been  admitted. 
The  Police  Magistrate  should  have  received  oral  evidence  as  to 
the  question  in  dispute. 

H.  Barrett  and  Arthur,  for  the  respondent.  That  Ah  Sheung 
was  a  naturalized  Victorian  subject  of  the  King  was  rea  judicata. 
The  question  of  a  man's  nationality  is  one  of  status.  It  is  a  right 
in  rem.  Therefore,  the  fact  having  once  been  determined  by  the 
Supreme  Court,  the  determination  is  binding  until  upset  on 
appeal :  See  Ducheaa  of  Kingston's  Caee  (2) ;  Reg.  v.  Hutchings 

Bryant,  in  reply. 

Cur.  adv.  vult 

(1)  (1906)  V.L.R.,  323;  27  A.L.T.,  (2)  II.  Sm.  L.C.  11th  ed.,  p.  751,  n. 

189.  (3)  6Q.B.D.,300. 


1000  HIGH   COURT  [1906. 

H.  c.  OF  A.       Griffith  C.J.    This  is  an  appeal  from  the  decision  of  a  Poli<» 

Magistrate  dismissing  a  charge  against  the  respondent  that  he 

Christie     was  a  prohibited  immigrant  found  within  the  Commonwealth  on 

Ah  Shbuno   ^^^^  March  1906.     Before  the  magistrate  sufficient  prhnd  fade 

evidence  was  given  to  prove  that  the  respondent  was  a  prohibited 

immigrant  in  that  he  had  failed  to  pass  the  dictation  test.      The 
defence  set  up  was  that  he  was  a  naturalized  subject  of  the  King  in 
Victoria.     It  was  admitted  that  there  was  a  person  named  Ah 
Sheung  who  was  a  naturalized  subject  of  the  King  in  Victoria, 
but  the  identity  of  the  respondent  with  that  person  was  disputed. 
In  support  of  the  defence  a  judgment  of  CxLssen  J.  was  tendered 
in  evidence  and  was  admitted,  in  which  that  learned  Judge  had, 
in  a  controversy  between  the  respondent  and  the  master  of  the 
ship  by  which  he  came  to  Victoria,  arrived  at  the  conclusion  on 
the  evidence  then  before  him  that  the  respondent  was  the  person 
named  in  the  letters  of  naturalization.     That  judgment  on  that 
fact  is  conclusive  only  aa  between  the  master  of  the  ship  and  the 
respondent,  but  it  is  clearly  inadmissible  evidence  of  the  fact  as 
between  the  Commonwealth  or  the  King  and  the  respondent 
The  evidence  therefore  ought  not  to  have  been  received.     It  was 
the  duty  of  the  magistrate  to  ascertain  for  himself  whether  the 
respondent  was  or  was  not  the  person  named  in  the  letters  of 
naturalization.     If  on  a  re-hearing  the  magistrate  comes  to  the 
conclusion  on  the  facts  that  the  respondent  is  not  that  person, 
it   will   be   his   duty   to   convict.      Cussen  J.    was   of    opinion 
that,  if  the  respondent    was  the   person  named  in   the  letters 
of    naturalization,  he   was   not  a   prohibited   immigrant.      But 
before  that  question  of  law  can  arise  it  must  be   ascertained 
whether  the   respondent  is  that  person.      So  far  as  this  case 
is  concerned,  the  decision  of  the  magistrate  is  wrong.     He  con- 
sidered himself  bound  by  the  finding  of  fact  of  Cuaaen  J.     As 
to  the  matter  of  law,  he  would  naturally  follow  the  opinion  of 
the  learned  Judge.      But  on   the  question  of  fact  he  was  not 
bound  by  the  judgment.     That  judgment  was  not  admissible  or 
relevant  as   to  the   question   of  identity,  and    the    magistrate 
ought  not  to  have  acted  upon  it.     The  case  must,  therefore,  go 
back  to  the  magistrate  for  re-hearing. 
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Appeal  allowed.     Order  absolute.      Case  re-   H.  C.  of  a. 

1QAA 

mitted  to  the  magistrate  for  re-hearing, 

OURISTIK 

Solicitor,  for  appellant,  Charles  Powers,  Crown  Solicitor  for  the  ^^  sheuno 
Commonwealth.  


Solicitor,  for  respondent,  Sabelbergy  Melbourne. 


[HIGH  COURT  OF  AUSTRALIA.] 


ROUT 

Plaintiff, 


AND 


B.L 


Appellant ; 


THOMPSON  AND  SEARSON  . 
Defendants, 


Respondents. 


ON  appeal  from  the  supreme  court  of 

south  AUSTRALIA.     (Hombero  J.) 


The  case  turned  solely  on  questions  of  fact.  H.  C.  op  a. 

The  judgment  of  the  Supreme  Court  of  South  Australia  (2nd        1905. 
June  1905)  was  affirmed. 


Appeal  dismissed  with  costs. 


Adelaide, 
Nov.  3. 


Solicitor,  for  appellant,  Nesbit, 
Solicitor,  for  respondents,  Stuart 


OrifflthO.J., 

Barton  and 

O'Connor  JJ. 


H.  KM. 
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HAY  . 

Plaintiff, 


Appellant  : 


AND 


THE  AUSTRALASIAN  INSTITUTE  | 
OF  MARINE  ENGINEERS  J 

Defendants, 


Respondents. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 


H.  C.  OF  A.    Dffamation — Libel— Privilege  —  Report  and    minttUa  of  conference  —  ResciiUion 


1906. 

Stdnky, 

May  15,  16, 
17.  23. 


OrifflthC.J. 

Barton  and 

O'Connor  J  J. 


containing  untrue  etatemeuts  —  Pnblication  to  person*  interested  —  Exprt»^ 
malice— Liability  oj  principal  for  nudice  of  agent — Bond  fide  tue  o/  privileged 
occofion, 

A  trade  union,  to  which  the  appellant  belonged,  published  to  its  members, 
in  accordance  with  its  rules,  the  report  and  minutes  of  a  conference  which 
had  been  held  under  the  rules  of  an  unregistered  association  of  which  the 
union  was  the  eucoessor.  The  report  contained  the  terms  of  a  resolution 
passed  at  the  conference  embodying  certain  allegations  against  the  appellant. 
The  terms  of  the  resolution  were  accurately  stated  in  the  report,  but  the 
allegations  made  against  the  plaintiff  were  untrue  and  defamatory.  The 
occasion  was  admittedly  privileged. 

Held,  that  in  the  absence  of  evidence  of  any  malicious  motive  on  the  part 
of  the  union  or  its  governing  body,  the  privilege  was  not  destroyed  by  the 
fact  that  the  secretary  of  the  union,  who  actually  handed  the  report  to  the 
members,  was  aware  that  the  defamatory  statements  were  untrue,  nor  by  the 
fact  that  he  himself  entertained  feelings  of  personal  ill-will  against  the 
appellant. 

Heldt  further,  that  even  if  the  knowledge  of  the  secretary  might  be 
imputed  to  the  union,  yet  if  it  was  the  duty  of  the  governing  body,  or  if  they 
honestly  believed  it  to  be  their  duty,  to  publish  the  report  as  they  did,  the 
union  was  not  deprived  of  the  protection  of  privilege. 
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DeciBion  of  the  Supreme  Court,  Hay  v.  AuatrcUasian  Institute  of  Marine.    H.  G.  or  A. 
Bngintera,  (1906)  6  S.R.  (N.S.W.),  30,  affirmed.  1906. 

Hay 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South         v. 
Wales.  '^""^  ^^^' 

The  appellant,  who  had  been  a  member  of  an  unregistered    Institutk 

^^  '  *=*  OP  Marink 

association  of  which  the  respondent  Institute  was  the  successor,  Bnoimkkbs. 
being  registered  as  a  trade  union,  had  been  suspended  from 
membership  by  a  branch  of  the  association  known  as  the  Sydney 
District  Branch,  on  the  alleged  ground  that  he  had  wrongfully 
collected  and  withheld  certain  moneys,  the  property  of  the 
branch,  and  was  afterwards  expelled  from  membership  of  the 
branch  on  certain  other  grounds.  Afterwards  the  Sydney  Dis- 
trict Branch  formulated  certain  charges  against  him,  the  par- 
ticulars of  which  are  not  material  to  this  report,  and  a  board 
was  appointed  to  inquire  into  the  matter  of  his  suspension  and 
expulsion  and  the  charges  made  against  him.  After  an  investiga- 
tion of  the  whole  matter  the  board  made  a  report  in  favour  of 
the  appellant,  exonerating  him  from  all  the  charges  of  improper 
conduct. 

Some  time  after  the  registration  of  the  respondent  Institute 
and  by  its  authority,  a  document  was  published  to  certain  mem- 
bers of  the  Institute  called  *'  Report  and  Minutes  of  the  Seventh 
Conference,"  in  which  appeared  the  following  passage: — ''Finally 
it  was  resolved — that  this  conference,  having  reviewed  the 
*  findings '  of  the  '  Hay  Inquiry  Board,'  resolvies  that  the  attitude 
of  the  Federal  Council,  in  refusing  to  reopen  the  subject  since  the 
decision  was  given,  was  correct.  The  points  advanced  by  the 
Sydney  District  against  Mr.  Hay,  and  for  which  he  was  sus- 
pended and  eventually  expelled,  were  found  against  him,  and  the 
conference  agrees  with  the  finding. 

''Considering  the  position  Mr.  Hay  held  and  his  present 
affliction,  this  conference  considers  that  the  ends  of  justice  have 
now  been  served,  and  as  an  act  of  clemency  and  grace  hereby 
instructs  Sydney  District  to  restore  Mr.  Hay  to  membership." 

The  appellant  brought  an  action  for  libel  against  the  respondent 
Institute  in  respect  of  this  publication,  alleging  that  the  terms  of 
the  resolution  referred  to  were,  to  the  knowledge  of  the  defendants, 
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H.  C.  OF  A.   false  or  misleading,  and  defamatory.      There  was  evidence  that 

one  Corby,  the  defendants*  secretary,  who  was  the  person  by 

Hay        whom  the  document  was  handed  to  the  members,  was  aware  of 

The  Aus-    ^^®  untruth  of  the  statements  complained  of.     The  jury  found  a 

TRALA8IAX    vcfdict  for  the  appellant  for  £1,500. 

Institute 

OF  Marine        This  verdict  was,  on  motion  by  the  respondents,  set  aside  and 

__L^^    8.  verdict  entered  for  them  on  the  ground  that  the  occasion  was 

privileged,  and  there  was  no  evidence  of  express  malice  on  the 

part  of  the  Institute. 

From  this  decision  the  present  appeal  was  brought. 

Further  reference  to  the  facts  will  be  found  in  the  judgments. 

Ferguson  (Fitzgerald  with  him),  for  the  appellant.     Assuming 
that   the   occasion  was  privileged,  the   Institute  was  guilty  of 
express   malice.     The  report   accurately   stated    the   resolution 
passed  by  the  council,  but  the  resolution  itself  contained  false 
statements  and  was  defamatory  of  the  appellant     The  Institute 
was  not  justified  in  publishing  the  report  simply  because  it  was 
accurate.      If  the  report   contained  matter  defamatory  of  the 
appellant  and  calculated  to  injure  him,  even  if  the  defamatory 
matter   was  contained  in  a  resolution  that  had  actually  been 
passed,  the   Institute  was  liable  for  having  published  it  with 
knowledge  that  the  statements  in  the  resolution,  as  reported,  were 
untrue.     The  report  was  put  forward  as  a  statement  of  the  truth 
of  the  allegations  in  the  resolution.     At  any  rate  the  jury  were 
justified  by  the  evidence  in  drawing  the  inference  that  it  was. 
The   person   immediately   responsible   for  the  publication    was 
Corby,  the  secretary,  who  published  it,  acting  within  the  scope  of 
his  authority.     He  knew  that  the  allegations  in  the  resolution 
were    false,   or   that   they   were  calculated   to  convey   a   false 
impression  as  to  the  character  of  the  appellant     His  duty,  there- 
fore, as  the  representative  of  the  Institute,  was  to  refrain  from 
publishing  the  report,  and  the  Institute  was  liable  for  his  wrong- 
ful act  in  publishing  it :  Citizens*  Life  Assurance  Company  v. 
Brown    (1).      Moreover   Corby's    knowledge   was   that   of  the 
Institute.     A  society  can  only  have  knowlege  through  its  servants. 
Corby  was  the  officer  of  the  Institute,  who  had  authority  to  have 

(1)  (1904)  A.C.,  423. 


Engineers. 
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knowledge  on  behalf  of  the  Institute,  and  bad  faith  on  his  part  H«  ^-  <>'  ^' 
was  bad  faith  on  the  part  of  the  body  whom  he  represented.  The 
fact  that  he  did  not  communicate  his  knowledge  to  the  members        hay 

of  the  Institute  or  its  governing  body  makes  no  difference.     The  xhe\u8. 

body  must   be   taken   to  have   had   the   knowledge   which   he    tralasian 

...  Institute 

possessed,  and  therefore  to  have  published  the  libel  knowing  it  to    or  Marine 

be  false.  The  change  effected  by  registration  does  not  materially 
affect  the  liability  of  the  Institute.  The  constitution  remained 
the  same ;  there  was  the  same  entity  with  certain  fresh  attributes  ; 
there  was  no  breach  of  continuity.  [He  referred  to  Taf  Vale  Rail- 
way Co,  V.  AiTudgamated  Society  of  Raihvay  Servants  (1).]  The 
documents  in  the  possession  of  the  registered  body  contained  full 
information  as  to  the  matters  affecting  the  respondent,  and  any 
person  knowing  the  contents  must  have  known  of  the  falsity  of 
the  statements  in  the  resolution.  C!orby  was  secretary  of  the 
new  body  also,  and  as  the  proper  officer  of  the  Institute  for  the 
purpose  must  be  taken  to  have  knowledge  of  all  these  documents 
and  their  contents,  and  to  have  acquired  that  knowledge  in  his 
official  capacity.  That  answers  the  objection  that  knowledge 
which  he  had  acquired  as  secretary  of  the  old  body  cannot  be 
imputed  to  him  as  secretary  of  the  registered  body,  or  to  that 
body  through  him.  He  was  the  only  agent  whose  knowledge 
could  bind  the  principal,  as  in  Provdfoot  v.  Montejiore  (2).  His 
act  in  publishing  the  report  was  not  merely  ministerial ;  he  was 
acting  for  the  union  as  its  representative,  and  the  whole  of  his  act 
was  that  of  the  union.  [He  referred  to  PuUman  v.  HUl  &  Co, 
Ltd.  (3).] 

Assuming  that  on  the  evidence  before  the  Court  the  verdict 
could  not  stand  owing  to  the  absence  of  evidence  of  malice  on  the 
part  of  the  defendants,  the  case  should  be  sent  back  for  a  new 
trial.  Evidence  of  several  publications  was  tendered,  and  malice 
on  the  part  of  defendants'  servants  could  have  been  proved,  but 
the  evidence  was  rejected.  His  Honor  compelled  the  plaintiff  to 
elect,  and  refused  to  allow  an  amendment  by  adding  other  counts. 

Dr,  Sly  K.C.,  and  Rolin,  for  the  respondents.     First,  assuming 
that  the  publication  of  the  report  by  the  Institute  with  know- 
ID  (1901)  A.C.,  426.  \2)  L.R.,  2  Q.B.,  511. 

(3)  (1891)  1  Q.6.,524. 
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H.  C.  OF  A.    ledge  of  its  untruth  would  be  evidence  that  the  occasion  was  mis- 

1008 

used,  there  was  no  evidence  of  knowledge  on  the  part  of  the 

Hat        Institute.      The   knowledge  of    the   agent  did   not    affect   the 

The  Ans-    pi^ncipal  in  the  circumstances  under  which  the  publication  was 

TRALA8IAN    madc.     The  secretary  was  actinir  as  a  mere  machine  in  the  actual 

iNSTITUTK  ^ 

orMARiNi.  delivery  of  the  report  to  the  members.      Every  member   was 

'  entitled  to  have  the  report,  and  it  was  no  part  of  the  duty  of 

the  secretary  to  decide  whether  it  should  be  published  or  not, 
even  if  he  knew  it  to  contain  untrue  statements.  The  handing 
of  the  report  was  not  an  act  done  by  an  agent  within  the  scope 
of  his  authority  and  in  the  exercise  of  his  discretion  in  the 
interests  of  his  principal,  as  in  Citizens*  Life  Asswrance  Company 
V.  Brown  (1).  The  secretary  could  not  have  withheld  the  report, 
whatever  he  might  havA  known  about  its  contents.  But  even  if 
the  directors  or  governing  body  of  the  Institute  deliberately  pub- 
lished the  report  knowing  the  resolution  to  be  false,  that  would 
not  render  the  Institute  liable  for  an  abuse  of  the  privilege.  The 
individuals  who  passed  the  resolution  might  be  liable,  but  the 
Institute  was  bound  to  inform  each  member  of  what  had  actually 
taken  place  at  the  conference,  whether  the  members  of  the  con- 
ference were  actuated  by  malice  or  not  Before  the  Institute  can 
be  made  liable  other  evidence  must  be  given  of  malice  on  the 
part  of  some  agent  for  whose  act  they  are  responsible.  The 
secretary  was  not  such  an  agent,  because  he  had  no  discretion, 
and  his  state  of  mind  was  immaterial. 

The  conference  was  a  domestic  tribunal  appointed  by  the 
members  of  the  Institute,  and,  whatever  the  result  of  their 
deliberations,  the  members  were  entitled  to  know  of  it.  The 
appellant  was  bound  to  show  that  the  occasion  was  used  for 
an  improper  purpose  by  the  Institute  or  some  person  for  whose 
act  it  was  responsible:  Royal  Aquarium  and  Summer  arui 
Winter  Garden  Society  v.  Parkinson  (2).  It  is  not  enough  to 
give  evidence  which  was  consistent  with  malice;  the  evidence 
must  be  more  consistent  with  the  existence  of  malice  than  with 
its  absence.  Mere  knowledge  of  the  falsity  of  the  statements  was 
not  evidence  of  maJice  :  Clark  v.  Mclyneux  (3) ;  Stuart  v.  BM  (4)t 

(1)  (1904)  A.C.,  423.  (3)  3  Q.B.D.,  237,  at  p.  244. 

(2)  (1892)  1  Q.B.,  431,  at  p.  443.  (4)  (1891)  2  Q.B.,  341. 
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Again,  even  if  the  secretary's  knowledge  of  the  truth  might,  H.  C.  of  a 
under  certain  circumstances,  have  been  imputed  to  the  Institute 
in  such  a  way  as  to  make  them  liable  for  the  delivery  of  a  report        h^y 
containing  falsehoods,  it  must  be  shown  that  the  knowledge  came     Tg/Xus- 

to  the  secretary  in  his  official  capacity  in  the  course  of  business :  In  tralasian 

Tnstitutb 

re  MarseiUea  Extension  Railway  Co. ;  ex  parte  Cridit  Foonder  and  of  Marinb 
Mobilier  of  England  (1) ;  Lindley  on  Companies  Acts,  p.  251 ;  ^Q^^"^- 
In  re  Hampshire  La/nd  Co,  (2).  There  was  no  evidence  that 
Corby  had  been  placed  in  such  a  position  with  regard  to  the 
Institute  after  registration  as  would  make  his  knowledge  the 
Institute's  knowledge ;  he  acquired  his  knowledge  as  a  delegate 
to  the  conference,  not  as  secretary. 

[Griffith  C.J.  referred  to  Comfoot  v.  Fowke  (3),  and  Limpus 
V.  London  and  General  Oimtibus  Co.  (4).] 

The  Institute  cannot  be  made  liable  on  the  ground  of  con- 
structive notice.  Malice  is  a  state  of  mind,  and  therefore,  in  order 
to  establish  malice  by  proving  knowledge  of  falsity,  it  must  be 
shown  that  the  knowledge  actually  came  to  the  mind  of  the 
governing  body  of  the  Institute  or  the  person  or  persons  for 
whose  wrongful  act  the  Institute  is  to  be  made  responsible.  It 
was  not  enough  to  show  that  the  secretary  had*  knowledge,  even 
though  it  was  his  duty  to  communicate  that  knowledge  to  the 
governing  body.  [They  referred  to  Provudfoot  v.  Moatefiore  (5).] 
But  there  was  no  evidence  that  Corby  was  under  any  duty  to 
communicate  that  knowledge  to  the  Institute. 

Evidence  of  malice  on  the  part  of  the  members  of  the  conference 
was  irrelevant.  They  Were  in  no  relation  of  agency  to  the  new 
Institute  such  as  would  make  the  latter  responsible  for  their  state 
of  mind,  and  the  act  of  publication  was  not  their  act,  but  that  of 
the  Institute  itself. 

Ferguson,  in  reply.  Once  it  is  established  that  the  agent  is  in 
such  a  position  as  to  make  his  principal  liable  for  his  malicious 
acts,  evidence  of  tb^  agent's  state  of  mind  at  any  time  is  relevant, 
although  his  official  capacity  may  have  undergone  a  change. 
Malice  is  a  personal  matter  which  may  affect  his  official  acts. 


(1)  L.R.  7  Ch.,  161. 

(2)  (1896)  2  Ch..  743. 

(3)  6  M.  &  W.,  358  ;  9  L. J. ,  Ex.,  297. 


(4)  1  H.  ft  C,  526 ;  32  L.J.,  Ex.,  34. 

(5)  JLR.  2Q.B.,  511. 
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H.  c.  OF  A.   Evidence  of  what  was  read  by  Corby  at  the  conference  was  there- 
1906.        f^^g  materieJ. 

Hay  Corby's  failure  to  inform  the  Institute  of  the  untruth  of  the 

Thk\u8     resolution  was  a  wrongful  act  for  which  the  Institute,  his  principals, 

TRALAsiAN    must   take  the  consequences.     They  are  not  entitled  to  excuse 

Institute 

OF  Marine   themselves  by  a  plea  of  ignorance  based  upon  his  wrongful  act 

NGiNKERs.  jjj^  referred  to  Baivden  v.  London,  Edinburgh  and  Glaagov) 
AsHiiraTice  Co.  (1);  Bowstead  on  Agency,  2nd  ed.,p.  335.] 

Cur.  adv.  vult, 

23rd  M^.  Griffith  C.J.    In  this  case  the  respondents  are  a  trade  union, 

which  was  registered  in  New  South  Wales  in  the  month  of 
January  1904.  They  are  the  successors  of  an  unincorporated  and 
unregistered  body  of  the  same  name,  whose  operations  extended 
over  the  whole  of  Australia,  and  which  had  been  in  existence  for 
some  years.  The  action  was  for  defamation,  which  consisted  in  the 
publication  of  defamatory  matter  in  a  document  called  the  Report 
and  Minutes  of  the  Seventh  Conference  of  the  Institute.  This  was 
a  conference  of  the  Institute  held  before  its  registration  as  a  trade 
union.  The  publication  complained  of  was  the  publication  of  this 
document  to  a  member  of  the  Institute  in  1905,  the  year  after  the 
registration  as  a  trade  union.  The  statement  complained  of  was 
the  following  passage  in  the  Report  and  ^Minutes  :  "  Finally*  it 
was  resolved — *  That  this  conference,  having  reviewed  the  *  find- 
ings '  of  the  *  Hay  Inquiry  Board  *  resolves  that  the  attitude  of 
the  Federal  Council,  in  refusing  to  re-opfen  the  subject  since  the 
decision  was  given,  was  correct.  The  points  advanced  by  the 
Sydney  district  against  Mr.  Hay,  and  for  which  he  was  suspended 
and  eventually  expelled,  were  found  against  him,  and  the  con- 
ference agrees  with  the  finding. 

"  *  Considering  the  position  Mr.  Hay  held  and  his  present  afflic- 
tions, this  conference  considers  that  the  ends  ^f  justice  have  now 
been  served,  and  as  an  act  of  clemency  and  grace  herebj  instructs 
Sydney  District  to  restore  Mr.  Hay  to  membership.' " 

Hay,  the  plaintiff,  had  been  a  member  of  the  old  body,  and  it 
appears  that,  some  accusations  having  been  made  against  him,  a 

(1)  (1892)2  Q.B.,534. 
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Board  described  as  the  "  Hay  Inquiry  Board  "  had  investigated   H-  C.  of  A. 
the  matter  and  made  a  report.     That  report  was  submitted  to  the       ^^* 
conference  of  which  this   document  contained  the  report   and        hay 
minutes.     The  complaint  made  by  the  plaintiff  is  that  the  state-     i'he\u8- 
ments  in  it  are  untrue,  and  defamatory  of  him  if  read  by  anyone    tralamak 
who  knew  the  matters  to  which  they  refer.     It  may  be  taken  to    of  Marinb 

be  admitted  for  the  purpose  of  this  appeal  that  the  statements  in        

the  passage  quoted  were  untrue,  and  that  they  were  defamatory    <'"«*'>  o.j. 
of  the  plaintiff.     The  question  is  whether  the  respondent  trade 
union  is  liable  for  the  publication. 

The  defence  set  up  by  the  respondents  was  that  the  publication 
was  made  on  a  privileged  occasion,  and  that  there  was  no  evidence 
of  what  is  called  malice  on  the  part  of  the  union.  It  was  not 
seriously  disputed  that  the  occasion  was  privileged.  The  confer- 
ence at  which  the  resolutions  were  passed  was  a  body  representa- 
tive of  the  whole  union,  appointed  in  accordance  with  the  consti- 
tution of  the  voluntary  association  which  then  existed,  and,  while 
it  existed,  it  superseded  all  other  authorities.  It  had  authority 
to  deal  with  any  matter  that  might  be  reported  to  it — in  fact,  it 
had  almost  unlimited  power  to  consider  matters  brought  before 
it  by  the  union.  This  matter  of  the  Hay  Inquiry  Board  and  its 
report  had  been  referred  to  theip  to  be  dealt  with,  and  it  was 
admitted  that  they  peussed  the  resolutions  set  out  in  the  report. 
It  is  also  admitted  by  the  plaintiff's  counsel  that  it  was  the  duty 
of  the  officers  of  the  union  to  supply  copies  of  the  report  to 
membei'S  of  the  union,  and  the  only  publication  proved  was  the 
supplying  of  the  report  to  members  of  the  union.  So  that  the 
occasion  waa  clearly  privileged,  and  the  plaintiff  cannot  succeed 
unless  he  establishes  what  is  called  malice  on  the  part  of  the 
defendants,  or  of  some  person  for  whose  actions  they  are  respon- 
sible. It  does  not  appear  who  are  the  governing  body  of  the 
trade  union.  There  is,  therefore,  no  evidence  to  show  any  state 
of  mind  existing  in  them,  but  it  is  said  that  there  is  evidence  of 
malice  against  them  in  this  way:  first,  that  the  actual  person  by 
whom  the  publication  was  made,  that  is,  the  person  by  whose 
hand  the  copy  of  the  report  was  handed  to  the  members,  was 
aware  that  the  statements  in  the  extract  were  untrue,  and  that 
that  is  sufficient  to  prove  malice  on  the  part  of  the  defendants  ; 
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H.  C.  OF  A.   that,  the  publication  having  been  made  by  the  hand  of  a  man 

1006  <» 

^ ^       who  knew  of  the  falsity  of  the  statements,  his  knowledge  must 

Hay        be  imputed  to  the  union,  and  they  must  be  held  to  have  acted 
THE^Atjs-    without  bona  fides.     The  other  way  in  which  it  is  sought  to  fix 

TRALA8IAN    liability  on  the  defendants  is  this,  that  the  same  person  who  was 

Institute      ,  -     ,  . 

OF  Marine   the  secretary  of  the  unmcorporated  Institute  was  aware  of  the 

■  untruth  of    these   statements,    and    was  himself   actuated    by 

oriflith  C.J.    personal  malice  against  the  plaintiff,  that  he,  being  of  that  mind, 

became  the  secretary  of  the  defendants,  and  that,  therefore,  w^hat 

was  in  his  mind  should  be  imputed  to  the  defendants ;  so  that 

they   must   be   taken  to  have   published,   with   respect   to   the 

plaintiff,  a  statement  which  they  knew  to  be  untrue,  and  further,  ^ 

to  have  published  it  with  the  same  evil  motive  that  might  have 

been  imputed  to  the  secretary  if  he  had  done  it  independently. 

Now,  it  is  important  in  dealing  with  a  question  of  this  sort  to 
see  clearly  the  principles  to  be  applied.  The  occasion  being 
privileged,  it  is  clear  that  the  plaintiff  fails  to  establish  want  of 
bona  fides,  either  in  the  defendants  or  in  the  person  for  whom 
they  are  responsible,  if  it  appears  that  they  or  that  person  honestly 
acted  in  the  performance  of  what  they  or  he  believed  to  be  their 
or  his  duty  on  a  privileged  occasion.  I  will  read  a  passage  dealing 
with  this  subject  from  the  judgment  of  this  Court  in  the  case  of 
Brisbane  Shipwrights*  Provident  Union  v.  Heggie  (1).  That  was 
a  case  of  malicious  injury  to  a  man  in  his  employment,  but  we 
were  of  opinion  that  the  law  applicable  to  such  a  case  was  sub- 
stantially the  same  as  that  applicable  to  an  action  for  defamation. 
In  the  present  case  the  delivery  of  a  copy  of  the  document  was 
primd  facie  lawful,  and  it  must  be  taken  to  have  been  made  with 
the  authority  of  the  defendants,  as  if  they  had  given  instructions 
that  a  copy  should  be  given  to  every  member  of  the  union  on  his 
asking  for  it.  After  referring  to  the  fact  that  acts  which  are 
prohibited  by  law  cannot  have  protection,  the  Court  said :  [His 
Honor  then  read  the  passage  from  the  judgment  in  the  above 
case  beginning  at  the  words  "  It  often  happens,"  on  page  698,  and 
ending  with  the  words  "  would  afford  him  protection,"  on  page 
700.] 

I  will  now  proceed  to  apply  these  principles  to  the  present  case. 

(1)  3C.L.R.,  686. 
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The  circumstances  show  that  the  act  of  the  respondents  in  directing  H.  C.  of  a. 

the  publication  of  these  documents  was  priiiid  facie  lawful.    But       ^®^' 

that  protection  may  be  taken  away  if  their  state  of  mind  or  that  of        q^y 

some  person  for  whom  they  are  responsible  was  such  as  to  deprive  «   ^* 

them  of  the  benefit  of  the  ambiguous  circumstances.     I  will  deal    tralasian 

Institutk 
first  with  the  argument  that  the  person  by  whom  the  document    of  Marimjs 

was  delivered  knew  that  the  contents  were  untrue.     No  doubt  ''^' 

there  are  many  cases  in  which  the  untruth  of  statements  made  Gruoth  a j. 
is  sufficient  evidence  of  evil  motive.  But  it  is  not  necessarily  so. 
In  the  present  case  the  defendants,  or  some  person  for  whom  they 
were  responsible,  must  be  taken  to  have  given  directions  to  their 
oflScers  indiscriminately  to  deliver  on  demand  a  copy  of  the  docu- 
ment to  any  member  who  applied  for  one.  Then  how  can  it  be 
said  that  the  state  of  mind  of  the  particular  person  who  handed 
the  document  across  the  table  or  the  counter  should  deprive  the 
defendants  of  the  benefit  of  the  protection  given  by  law  ?  I  fail 
to  see  any  connection  between  the  two  things.  Again,  it  cannot 
be  suggested  that  they  themselves  believed  that  what  was  stated 
in  this  report  was  untrue.  A  copy  is  handed  to  a  member,  a 
person  entitled  to  it.  It  happened  that  the  individual  who  handed 
it  had  knowledge  of  the  untruth  of  the  statements  contained  in 
it.  On  what  principle  can  that  deprive  the  defendants  of  the 
protection  of  privilege  ?  I  know  of  no  principle  of  law  from 
which  that  would  follow.  It  appears  to  me  not  to  fall  within  any 
rule  that  can  be  stated  consistent  with  common  sense. 

The  next  point  is  that  the  knowledge  of  the  respondents'  agent 
must  be  imputed  to  them.  As  to  that  I  remark  that  I  think  it  is 
a  somewhat  singular  proposition  that,  if  a  body  comes  newly  into 
existence  and  engages  a  person  as  secretary  or  manager,  all  that 
he  knows  or  has  in  his  mind  must  be  imputed  to  them.  Such  a 
principle,  if  applied,  would  make  the  carrying  on  of  ordinary 
business  almost  impossible.  There  is  no  rule  of  law  to  that 
effect.  The  rule  as  to  imputing  the  knowledge  of  a  servant  to 
the  master  is  a  rule  of  common  sense.  If  I  employ  a  man  to 
receive  information  for  me,  and  the  information  is  given  to  him, 
the  knowledge  of  my  servant  may  properly  be  imputed  to  me. 
And  if  I  employ  a  man  to  act  at  his  discretion  as  my  servant,  and 
he  acts  within  the  scope  of  his  authority,  I  am  properly  held 
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H.  C.  OF  A,  responsible  for  what  he  does,  and  if  he  does  a  wrongful  act  I  am 

"y\  responsible  for  the  consequences.     But  if  I  tell  him  to  do  a  lawful 

Hay  ^^^>  ^^d  ^^  afterwards  on  his  own  account  does  the  act  "with  a 

i'HK^'Aus-  ^^cked  motive,  that  does  not  make  it  unlawful  in  me.     A   lawful 

TKALAsiAN    act  does  not  become  unlawful  because  it  is  done  with  an  evil 

Institutk 

OF  Marine   motive.     How  can  you  impute  the  knowledge  of  a  servant  to  his 

'  master  in  a  matter  in  which  the  knowledge  has  not  been  com- 

orifflth  C.J.    municated  to  the  servant  for  the  purpose  of  being  transmitted  to 
the  master?    The  words  of  Vaughan-WUliama   L.J.  in  In  re 
Hcfinjyshire  Land  Co.  (1)  seem  to  me  applicable  in  principle  to  the 
present  case,  in  regard  to  the  suggestion  that  officers  ought  to  be 
taken  to  have  communicated  knowledge  received  by  them  to  their 
employers.    After  referring  to  two  cases  that  had  been  cited,  he 
said  : — **  The  test  applied  by  the  Court  was  this :  First,  was  it 
within  the  scope  of  the  duty  of  the  officer  to  give  notice  to  the 
other  company  of  the  information  he  had  got ;  and,  secondly,  was 
it  within  the  scope  of  his  duty,  as  the  officer  of  the  company 
sought  to  be  affected  by  notice,  to  receive  such  notice  ?"     I  think 
that  exactly  the  same  principle  applies  to  the  suggestion  that  the 
knowledge  of  Corby,  the  secretary,  was  the  knowledge  of  the 
trade  union  of  which  he  had  become  the  servant,  and  that  on 
that  account  the  contention  entirely  fails.   The  other  two  persons 
by  whom  the  statement  was  published  were  in  the  same  position 
as  Corby,  and  the  same  arguments  apply  to  them. 

But  there  is  another  fatal  objection  to  the  contention  that 
malice  has  been  established  on  the  part  of  the  defendants.  This 
document  contained  an  admittedly  true  statement  of  the  proceed- 
ings of  the  conference,  and  it  is  admitted  that  every  member  of 
the  society  was  entitled  to  receive  a  copy  of  the  report  of  those 
proceedings.  It  may  well  be  that  the  defendants  or  the  governing 
body  of  the  Institute  thought,  and  honestly  believed,  that  it  was 
their  duty  to  give  a  copy  to  every  member  applying  for  one,  and  I 
am  not  prepared  to  say  that  they  were  mistaken  in  so  thinking.  In 
that  view  it  would  not  be  sdfficient  to  show  that  they  entertained 
a  feeling  of  ill-will  to  the  appellant.  If  they  honestly  believed, 
as  they  well  might — and  the  contrary  was  not  shown — that  it 
was  their  duty  to  give  a  copy  to  every  member  of  the  union,  the 

(1)  (1896)  2  Ch.  743,  at  p.  749. 


3  C.L.R]  OF    AUSTRALIA.  1013 

absence  of  malice  is  established.     It  is  for  the  plaintiff  to  show   ^-  C-  ^^  ^' 

1906 

that  they  did  not  act  from  a  sense  of  duty.      That  circumstance 
constitutes  a  fatal  objection  to  the  plaintiff's  case.   The  proposition        Hay 
that,  if  they  honestly  believed  that  they  were  doing  what  it  was     xhe'aus- 

their  duty  to  do,  they  are  protected  was  stated  in  the  case  of  Cox-    tkalasian 
,  ,  .  Institute 

head  v.  Richards  (1)  by  Tindal  C. J.,  and  was  adopted  by  Lindley    of  Marine 

L.J.  in  the  Court  of  Appeal  in  Stuart  v.  BeLl  (2),  as  an  accurate       

statement  of  the  law  as  to  what  state  of  mind  on  the  part  of  a    O'**"***  c. j. 

defendant  would  entitle  him  to  the  protection  of  the  privilege. 

Various  other  objections  were  taken  based  upon  the  rejection 

of  evidence  to  prove  malice.      But  all  the  evidence  rejected  went 

to  show  malice  on  the  part  of  Corby,  and,  the  law  being  as  I 

have  stated,  I  am  of  opinion  that  it  was  properly  rejected.      The 

appeal  therefore  fails. 

Barton  J.     I  am  of  the  same  opinion. 

O'Connor  J.  I  am  of  the  opinion  that  the  Supreme  Court 
arrived  at  a  right  conclusion  in  directing  a  verdict  to  be  entered  for 
the  defendants,  and  I  have  come  to  that  opinion  on  the  ground 
that  the  occasion  of  the  publication  was  privileged,  and  there  was 
no  evidence  to  show  that  it  was  misused. 

Dr.  Sly  in  his  argument  correctly  stated  the  law  to  be  applied 
to  the  facts  of  this  case.  It  is  not  contested  that  the  occasion  was 
privileged.  In  order  to  see  what  the  nature  of  the  privilege  was 
it  becomes  necessary  to  consider  what  is  the  position  of  a  body 
such  as  the  conference,  and  what  privilege  if  any,  attaches  to 
the  publication  of  the  conclusions  at  which  it  arrived.  The  law 
is  very  well  stated  in  a  passage  in  Odgers  on  Libel  and  Slander, 
4th  ed.,  p.  270: — "There  is  in  many  professions  and  trades  a 
council  or  committee,  which  acts  as  a  kind  of  domestic  tribunal ; 
it  settles  disputes  between  members,  and  sometimes  disputes 
between  a  member  and  an  outsider  who  chooses  to  apply  to  it ; 
it  regulates  other  matters  which  concern  the  members  of  that 
profession  or  trade  as  a  whole  .  .  .  All  communications  or 
complaints  properly  made  to  such  a  body,  all  evidence  laid 
before  it,  and  its  discussion  of  such  evidence,  are  privileged ;  and 

(1)  2  C.B.,  569.  (2)  (1891)  2  Q.B.,  341,  at  p.  347. 

VOL.  III.  69 
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H.  C.  OF  A.   so  is  the  announcement  of  its  final  decision  to  the  members  of  the 

sect,  profession,  or  trade.     Such  privilege  is  based  on  the  fact 

Hay        that  all  concerned  have  a  common  interest  in  the  reputation  of 

THB^Ars-    ^^^^^  sect,  the  honour  of  their  profession,  or  the  prosperity  of  their 

TRALAsiAN    tradc,  and  have  created  this  body  to  represent  them,  and  clothed 
Institute     ....  »f  mt  ^j        .  i 

OF  Marine   it  With  certain  powers  to  protect  their  interests.     A  confidential 

J.  GiNSKBs.   relationship  is  thus  established,  which  is  in  itself  a  ground  of 

O'Connor  J.     privilege. " 

This  body  was  appointed  to  deal  with  matters  concerning  the 
administration  of  the  ''  Institute  of  Marine  Engineers."     Amongst 
the  subjects  for  inquiry  was  the  dismissal  of  an  officer  by  a  district 
authority,  and  that  inquiry  included  the  grounds  upon  which  Uie 
dismissal  had  taken  place;  the  conference  inquired  into  the  matter 
reported  to  the  District  Board,  and  passed  certain  resolutions,  and 
it  appears  to  me  that,  whether  that  matter  was  defamatory  of 
other  persons  or  not,  whether  it  contained  true  statements  or  not, 
every  member  of  the  body  which  appointed  the  conference  had  a 
right  to  have  a  report  of  what  the  conference  had  done  in  con- 
nection with  the  matters  placed  before  it.     The  occasion  of  the 
publication  of  that  report  to  any  member  of  the  Institute  was 
therefore  privileged.     It  is  clear  that  the  publication  was  only  to 
members  of  the  Institute,  but  it  was  contended  that,  although  the 
occasion   was  privileged,  the  defendant  Institute  had  lost  the 
benefit  of  the  privilege  because  of  the  misuse  of  the  occasion.    That 
contention  was  put  upon  two  grounds.     In  the  first  place,  it  was 
argued,  that  the  malice  of  Corby,  such  malice  being  shown  by  his 
knowledge  that  the  resolutions  passed  at  the  conference  contained 
untrue  statements,  must  be  taken  to  be  the  malice  of  the  Institute, 
and  for  that  purpose  the  case  of  Citizens*  Life  Asatvrance  Com- 
pany  v.   Brown  (1)  was  cited.      In   the  second  place  it  was 
contended  that  the  publication  must  be  taken  to  be  a  publication 
by  the  Institute,  and  that  Corby's  knowledge  of  the  untruth  of 
the  resolutions  must  be  taken  to  be  the  knowledge  of  the  Insti- 
tute, and,  that  the  Institute,  therefore,  having  published  some- 
thing which  it  knew  to  be  untrue,  had  lost  the  benefit  of  the 
privilege   which   would   otherwise   have   been   attached   to  the 
occasion.      Before   dealing   with   these  contentions,   I   wish  to 

(!)  (1904)  A. C,  423. 
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refer  to  the  general  principles  laid  down  by  my  learned  brother 
the  Chief  Justice,  and  to  certain  aspects  of  the  law,  which  I 
think  it  necessary  to  bear  in  mind  in  considering  the  distinction 
between  a  privileged  occasion  and  the  abuse  of  it  It  appears  to 
me  that  they  were  not  kept  quite  separate  in  the  argument 
addressed  to  us  on  behalf  of  the  plaintiff.  In  Clark  v.  Mdiyneux  (1), 
which,  in  every  portion  of  it,  has  been  approved  in  many  cases 
since,  Bramtuell  L.J.  says  this  (2) :  "  Before  I  proceed  further  in 
discussing  the  language  of  the  summing-up,  I  wish  to  remark 
that  a  person  may  honestly  make  on  a  particular  occasion  a 
defamatory  statement  without  believing  it  to  be  true ;  because 
the  statement  may  be  of  such  a  character  that  on  that  occasion  it 
may  be  proper  to  communicate  it  to  a  particular  person  who  ought 
to  be  informed  of  it.  Can  it  be  said  that  the  person  making  the 
statement  is  liable  to  an  action  for  slander  V* 

That  passage  was  afterwards  cited  with  approval  in  the  case  of 
Stxjuirt  V.  Bell  (3),  in  the  judgment  of  Lindley  L.J.  where  he 
said : — "  This  case  illustrates  the  truth  of  the  remark  made  by 
Lord  BramweU  in  Clark  v.  Molyneux  (2)."  And  then  he  read 
the  passage  which  I  haye  just  quoted. 

In  CUirk  v.  Molynev^  (4),  Brett  L.J.,  also  stated  the  law  in 
similar  terms ;  he  said  : — "  If  the  occasion  is  privileged  it  is  for 
some  reason,  and  the  defendant  is  only  entitled  to  the  protection 
of  the  privilege  if  he  uses  the  occasion  for  that  reason.  He  is 
not  entitled  to  the  protection  if  he  uses  the  occasion  for  some 
indirect  and  wrong  motive.  If  he  uses  the  occasion  to  gratify 
his  anger  or  his  malice,  he  uses  the  occasion  not  for  the  reason 
which  makes  the  occasion  privileged,  but  for  an  indirect  and 
wrong  motive.  If  the  indirect  and  wrong  motive  suggested 
to  take  the  defamatory  matter  out  of  the  privilege  is  malice, 
then  there  are  certain  tests  of  malice."  Then  he  goes  on  to 
inquire  into  the  tests  of  malice.  But  malice  is  only  one  of  the 
indirect  purposes  by  which  the  privilege  of  the  occasion  may  be 
destroyed.  The  occasion  may  be  used  to  gratify  angry  feeling  or 
malice.  The  question  in  every  case  is  whether  the  occasion  was 
or  was  not  abused.     Now,  what  was  the  privilege  of  the  occasion 
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(1)  3Q.B.D.,  237. 

(2)  3Q.6.D.,237,  at  p.  244. 


(3)  (1891)  2  Q.B.,  341,  at  p.  351 

(4)  3  Q.B.D.,  237,  at  p.  246. 
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fl.  C.  OF  A.  here  ?    Because  the  privilege  arises  out  of  the  facts  themselves 

without  any  inquiry  as  to  the  knowledge  or  state  of  mind  or 

Hay        intention  of  the  party.     The  intention  cannot  make  the  privilege. 

The\p8-    "^^^  question  of  privilege  is  a  matter  of  law  to  be  decided  by  the 

TRAI.ASIAN   judge,  and   it  arises  out  of  the  facts  proved  in  evidence.     The 

Institute         ,    .  ,    , 

OF  Marine   privilege  here,  if  it  is  to  be  of  any  value  at  all,  is  to  publish,  not 

■  an  expurgated  edition,  but  a  complete  report  of  the  resolutions  of 

O'Connor  J.  ^h^  conference  as  they  were  arrived  at,  to  all  the  members  of  the 
Institute,  in  order  to  give  them  that  right  which  they  possess  as 
members  to  have  placed  before  them  a  full  and  accurate  account 
of  everything  said  and  done.  If  that  is  the  nature  of  the  occasion, 
pHmd  facie  it  is  the  duty  of  the  Institute  to  publish  to  members 
of  the  Institute  the  determination  of  the  resolutions  of  the  con- 
ference just  as  they  were  passed. 

It  is  urged  that  the  occasion,  even  if  privileged,  was  misused 
by  the  defendants ;  in  the  first  place,  because  of  the  malice  of 
Corby.  Now,  if  he  is  to  be  taken  to  be  the  person  who  distributed 
the  libel  for  the  defendant  corporation,  he  is  in  the  same  position 
as  any  other  servant,  such  as  an  office  boy  or  clerk  at  the  counter. 
But  it  surely  cannot  be  said  that,  because  the  office  boy  or  clerk 
who  distributed  the  report  over  the  counter  happens  to  have  an 
angry  feeling  against  some  perspn  attacked  at  the  conference, 
the  corporation  will  thus  lose  the  benefit  of  the  privilege,  because 
it  has  thus  misused  the  occasion.  There  is  no  difference  between 
that  case  and  the  case  of  the  manager.  Looking  at  the  manager's 
action  from  that  point  of  view,  can  it  be  said  that  this  publication 
by  the  manager  is  not  on  the  same  footing  as  a  publication  by 
the  hand  of  some  clerk  or  agent  ?  Assuming  that  the  publication 
by  the  manager  was  publication  by  the  corporation,  that  it  is  the 
authorized  act  of  the  corporation  and  that  the  corporation  must 
take  all  the  responsibilities  attaching  to  publication,  it  is  said 
that  the  occasion  has  been  misused  because  he  had  knowledge  that 
the  resolutions  contained  an  untrue  statement  as  far  as  the  plaintiff 
is  concerned.  I  do  not  think  it  is  necessary  to  go  into  the  cases 
cited  by  Mr.  Ferguson  or  to  follow  the  able  argument,  in  which 
he  endeavored  to  show  that  Corby's  knowledge,  in  regard  to  the 
affairs  of  the  Institute,  particularly  in  regard  to  the  documents 
in  his  possession  after  the  registration,  was  to  be  imputed  to  the 


3   C.L.R.]  OF  AUSTRALIA.  1017 

<2orporation.     I  assume  for  the  purpose  of  my  opinion  that  the  H-  C-  ^^  A- 
corporation  had  a  knowledge   of   everything  in  the  documents 
'which  Corby  had  officially  in  his  possession,  and  that  they  had        h^y 

knowledge  of  everything  which  he  knew  as  official  manager.  xj,b\us- 

Even  under  those  circumstances  there  was  no  evidence  that  the    jralasian 

Institutb 
corporation   in  publishing  the  report   misused  the  occasion.     I    of  Marine 

think  this  test  may  be  applied.     It  was  clearly  their  duty  to  hand      koinebrs. 
out  this  document  to  any  member  who  inquired  for  it.     They     o'Connor  j. 
could  not  refuse  to  do  so  because  it  contained  defamatory  matter. 
What  then  were  they  to  do  ?     If  they  were  responsible  because 
they  distributed  the  report  knowing  that  some  statement  in  the 
speeches  or  resolutions  reported  was  untrue,  it  follows  that  if  they 
published  a  defamatory  statement  without  inquiiy,  having  the 
opportunity  of  inquiring,  it  might  be  charged  against  them  that 
they  published  it  recklessly  without  caring  whether  it  was  true 
or  false.     It  could  never  be  contended  that  under  such  circum- 
stances it  was  the  duty  of  the  Institute  before  distributing  the 
report  to  inquire  into  every  statement  of  fact  therein  as  to  which 
they  had  power  to  inquire.     To  hold  that  the  privilege  of  the 
occasion  might  be  lost  by  failing  to  make  that  inquiry  would  be 
to  really  destroy  the  benefit  of  the  privilege  altogether.     If  it  is 
held  that  only  such  portion  of  the  proceedings  may  be  published 
as  are  believed  by  the  Institute  to  be  true  or  which  they  are  not 
reckless  in  publishing  without  inquiry,  the  privilege  attached  to 
the  occasion  would  be  of  very  small  value  to  the  Institute  or  its 
members.     There  are  no  doubt  a  large  number  of  cases  which 
establish  that  the  publication  by  any  person  of  a  statement  untrue 
to  his  knowledge  is  evidence  that  he  has  misused  the  occasion  to 
gratify  malice  or  anger.     But  every  case  depends  upon  its  own 
circumstances,  and  I  see  no  evidence  in  the  present  case  that  the 
occasion  has  been  misused  from  the  mere  fact  that  the  Institute 
published  the  resolutions  just  as  they  came  from  the  conference, 
instead  of,  as  it  was  suggested,  omitting  from  the  report  the 
libellous  part  altogether,   or  putting  in   a  note   that  in  their 
opinion  that  particular  statement  was  not  true.     The  imposing  of 
such  an  obligation  on  the  Institute,  as  a  body,  would  alter  the 
nature  of  the  occasion  altogether.     So  that  in  reality  these  argu- 
ments, though  urged  by  Mr.  Ferguson  to  show  that  the  occasion 
VOL.  III.  70 
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was  misused,  were  really  arguments  which  would,  if  upheld,  take 
away  the  privilege  altogether. 

Under  these  circumstances  I  am  of  opinion  that,  even  assuming 
the  existence  on  the  part  of  the  Institute  of  the  knowledge 
referred  to  by  Mr.  Ferguson,  there  was  no  evidence  that  ihe 
privilege  was  misused.  Under  these  circumstances  I  agree  that 
the  appeal  should  be  dismissed. 

Appeal  dismissed  with  cost9. 


Solicitors,  for  appellant.  Brown  <k  Beeby, 
Solicitors,  for  respondents,  Sly  &  Russell, 


C.  A.  W. 
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WEBB,  Master-in-Equity  of  Victoria    . 


AND 


Mccracken 


Appellant ; 


Respondent. 


ON  APPEAL  from  THE  SUPREME  COURT  OF 

VICTORIA. 

H.  C.  OF  A.    AdminisircUion  and  ProbcUt  Act  1903  {Vict,)  {No,  1815),  »ec.  13 — Probate  Duty — 

Property  over  which  deceased  had  general  po\oer  of  appointment  by  w?tf/— 
Whether  property  over  which  deceased  had  *'  a  general  power  enabling  him  by 
will  or  deed  to  dispose  thereof.** 

Property  over  which  &  deceased  person  had  at  the  time  of  his  death  a 
general  power  of  appointment  by  will  is  property  over  which  he  had  "a 
general  power  enabling  him  by  will  or  deed  to  dispose  thereof/'  within  the 
meaning  of  sec.  13  of  the  Administi-oLion  and  Probate  Act  1903  (Vict.),  and  is 
liable  to  probate  duty  accordingly. 

Decision  of  the  Full  Court  {In  re  the  Will  and  Codicil  of  McCrackau  (1906) 
V.L.R.,  356  ;  27  A.L.T.,  233)  reversed. 


1906. 

Melbodrnk, 

June  28,  29, 
30. 


GritBthC.J., 
Barton  and 
O'Connor  JJ 
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Appeal  from  the  Supreme  Court  of  Victoria.  ^-  ^*  ^^  ^' 

A  special  case  stated  by  the  Master-in-Equity  under  sec.  98  of  ^_^ 
the  Adminiatration  and  Probate  Act  1890  (Vict.)  for  the  opinion  Webb 
of  the  Supreme  Court  was  as  follows : —  McCrackkn. 

"  1.  Robert   McCracken,  the   husband   of  the  said   Margaret       

McCracken,  deceased,  died  in  the  State  of  Victoria  on  the  17th 
day  of  February  1885. 

"  2.  The  said  Robert  McCracken  left  a  will,  dated  the  22nd  day 
of  June  1876,  probate  whereof  was  on  the  12th  day  of  March 
1885  granted  by  the  Supreme  Court  of  Victoria  to  the  above- 
named  Margaret  McCracken,  deceased,  Peter  McCracken  (the 
brother  of  the  said  Robert  McCracken,  deceased),  and  Alexander 
McCracken  (a  son  of  the  said  Robert  McCracken,  deceased,  and 
of  the  said  Margaret  McCracken,  deceased).  The  said  Peter 
McCracken  died  on  the  4th  day  of  October  1892,  and  the  decease 
of  the  above-named  Margaret  McCracken  left  the  said  Alexander 
McCracken  the  sole  surviving  executor  of  the  will  of  Robert 
McCracken,  deceased. 

"  The  above-named  Margaret  McCracken  (hereinafter  called  the 
testatrix),  died  in  Victoria  on  the  19th  day  of  September  1905. 

"4.  The  testatrix  left  a  will  dated  the  25th  day  of  June  1901, 
and  a  codicil  thereto  dated  the  30th  day  of  June  1904,  probate  of 
which  will  and  codicil  was  on  the  22nd  day  of  January  1906 
granted  by  the  Supreme  Court  of  Victoria  in  its  probate  juris- 
diction to  the  said  Alexander  McCracken,  the  sole  executor  named 
in  and  appointed  by  the  said  will. 

"  5.  Under  the  will  of  the  said  Robert  McCracken,  the  testatrix 
had  a  life  interest  in  one-third  of  his  estate,  and  a  general  power 
of  appointment  by  will  over  one-third  of  the  said  estate,  the 
words  of  the  trust  being : — '  I  direct  that  my  trustees  shall  pay 
to  or  permit  my  wife  to  receive  from  my  death  one-third  of  the 
net  annual  income  actually  produced  from  my  real  and  personal 
estate  howsoever  constituted  or  invested  and  including  the  profits 
of  any  trade  or  business  if  carried  on  pursuant  to  the  directions 
hereinbefore  contained.  And  from  and  after  the  decease  of  my 
said  wife  if  she  shall  continue  my  widow  but  not  otherwise  I 
direct  my  trustees  to  stand  and  be  possessed  of  one-third  part  or 
share  of  my  said  trust  estate  and  the  investments  thereof  in  trust 
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H.  C.  OF  A.  for  such  person  or  persons  for  such  estate  or  estates  interest  or 

^ '^       interests  and  in  such  shares  and  manner  as  my  said  wife  shall  by 

Webb       ^11  appoint  and  in  default  of  any  such  appointment '  etc 
McCrackfn       "  ^'  "^^^   testatrix  remained  the  widow  of  the  said    Robert 

McCracken,  and  by  her  said  will,  in  addition  to  disposing  of  her 

own  property,  exercised  the  said  power  of  appointment,  the  Tvords 
used  being : — *  I  devise  and  bequeath  and  in  exercise  of  the  power 
of  appointment  vested  in  or  given  to  me  by  the  will  of  my  late 
husband  Robert  McCracken  and  of  any  and  every  other  po^^er  of 
appointment  vested  in  me  by  any  means  whatsoever  appoint  all 
the  rest  and  residue  of  my  personal  estate  whatsoever  and  where- 
sover  situate  of  which  I  shall  be  seized  possessed  or  entitled  at  the 
time  of  my  decease  or  over  which  I  shall  at  my  decease  have  any 
power  of  appointment  by  will  unto  my  said  son  Alexander 
McCracken  upon  trust  *  etc. 

"  7.  The  testatrix  left  real  and  personal  estate  of  the  value  of 
£76,183  12s.  6d.  and  the  property  over  which  the  said  power  of 
appointment  was  exercised  is  of  the  value  of  £113,449  7s. 

**  The  question  for  the  opinion  of  the  Court  is : — 

"  Is  the  estate  of  the  said  Margaret  McCracken  deceased  liable 
for  any  duty  under  the  Administration  and  Probate  Acts  in 
respect  of  the  property  appointed  under  the  said  general  power  of 
appointment  contained  in  the  will  of  Robert  McCracken  deceased  f 

The  Full  Court  answered  the  question  by  saying  that  the  estate 
was  not  liable  for  any  duty  in  respect  of  the  property  so  appointed  : 
In  re  the  Will  and  Codicil  of  McCracken  (1). 

From  this  decision  the  Master-in-Equity  appealed  to  the  High 
Court. 

Isaacs  A.G.  and  Weigall,  for  the  appellant.  The  words  "  all 
property  ....  over  which  a  deceased  person  had  at  the 
time  of  his  death  a  general  power  enabling  him  by  will  or  deed 
to  dispose  thereof,"  in  sec.  13  of  the  Administration  and  ProbcUe 
Act  1903,  according  to  their  natural  meaning  include  property 
over  which  the  deceased  had  a  general  power  of  appointment  by 
will,  property  over  which  he  had  a  general  power  of  appointment 
by  deed,  and  property  in  respect  of  which  he  might  exercise  his 
power  of  appointment  either  by  will  or  by  deed.     The  words  being 

(1)  (1906)  V.L.R.,  356  ;  27  A.L.T.,  233. 
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'wide  enough  to  cover  property  coming  within  any  one  of  those  H-  ^*  ^^  ^* 

three  clasnes,  there  is  sufficient  indication  in  the  other  sections  of       ^ ^ 

the  Act,  and  in  sees.  112  and  115  of  the  Adininistration  and       Wsbb 
JProhate  Act  1890,  that   the  legislature  intended  the  words  to  mcCraokfn 

have  that  wide  meaning.     The  decision  of  the  Privy  Council  in       

Commisaioner  of  Stamp  Duties  v.  Stephen  (1)  is  directly  in  point. 
See  also  In  re  0*ConiieLl  (2).  Property  of  which  a  person  can 
dispose  by  will  and  property  of  which  he  can  dispose  by  deed  are 
so  nearly  his  own  property  that  it  is  reasonable  that  the  legisla- 
ture should  treat  them  as  his  own  for  the  purpose  of  probate 
duty.  Property  appointed  by  will  is  assets  for  the  payment  of 
the  appointor's  debts :  Bey f  us  v.  Lawley  (3) ;  See  also  In  re 
Van  Hagan ;  Sperling  v.  Rochfort  (4).  The  power  is  described 
not  as  a  power  of  appointment  but  as  a  power  to  dispose  of,  and 
it  might  include  a  power  to  take  property  out  of  a  settlement. 
Apart  from  sec.  13  of  the  AdminMtration  and  Probate  Act  1903 
this  property  would  come  within  sec.  97  of  the  Administration 
and  Probate  Act  1890,  and  would  be  liable  to  taxation :  In  re 
Patterson  (5) ;  In  re  Brodie  (6).  The  grant  of  probate  enables 
the  executor  to  take  this  property  and  administer  it,  and  there- 
fore it  is  taxable :  Blackwood  v.  The  Queen  (7) ;  Commissioners 
of  Stamps  V.  Hope  (S) ;  In  re  Peacock's  Settlement ;  Kelcey  v. 
Harrismi  (9);  Williams  on  Executors,  10th  ed.,  p.  1306  ;  Flem- 
ing V.  Buchanan  (10);  In  re  Wilson  (11). 

Mitchell  K.C.  and  Quest,  for  the  respondent.  On  the  proper 
grammatical  construction  of  sec.  13  of  the  Administration  and 
Probate  Act  1903  property  of  which  a  testator  has  power  to  dispose 
by  will  only  is  not  taxable.  Even  if  that  is  not  the  plain  mean- 
ing of  the  section,  the  tax  is  not  imposed  in  clear  and  unambig- 
uous language  :  Heward  v.  The  King  (12).  The  words  "  a  general 
power  enabling  him  by  will  or  deed  to  dispose  thereof  "  are  a 
common  form,  and  indicate  one  power  only  which  may  be  exer- 
cised in  either  of  two  ways  :  Evans  v.  Saunders  (13) ;  s.c.  sub-nom. 

(1)  (1904)  AC,  137.  (8)  (1891)  AC,  476,  at  p.  481. 

(2)  (1902)  2  S.R.  (N.S.W.),  426.  (9)  (1902)  1  Ch.,  652,  at  p.  655. 

(3)  (1903)  A.C,  411.  (10)  3  De  G.  M.  &  G.,  976. 

(4)  16  Ch.  D.,  18.  (11)  24  AL.T.,  168. 

(5)  11  V.L.R.,  768  ;  7  A.L.T.,  137.  (12)  3  CL.R.,  117. 

(6)  26  V.L.R.,  662  ;  22  AL.T.,  123.  (13)  1  Drew.,  416,  at  p.  433. 

(7)  8  App.  Cas.,  82,  at  p.  98. 
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H.  C.  OF  A.  Evaiis  V.  Evans  (1).     If  the  legislature  had  intended  to   include 

*®^*        a  power  to  dispose  of  by  deed  and  a  power  to  dispose  of  by  will, 

Wkbb       *s  w^l^  *s  a  power  to  dispose  of  by  deed  or  will,  it  could  easDy 

-.^  *• ,        have  used  language  which  would  have  removed  all  doubt,  as  was 

—1-     'done  in  the  Fiiunwe  Act  1894  (England)  (57  &  58  Vict.  c.  30), 

sec.  22  (2)  (a).   This  property  would  not  be  taxable  apart  from  sec 

13  of  the  Administixf^tion  aiid  Probate  Act  1903.     The  decision 

in  In  re  Wilson  (2)  is  contrary  to  that  in  Drake  v.  Attomiey- 

General  (3),  Covimiaaioner  of  Stamp  Duties  v.  Stephen  (4),  and  In 

re  Patterson  (5).     In  determining  whether  this  property  is  taxable 

the  question  to  be   answered  is: — Had  the  testatrix  a  general 

power  by  deed  or  will  to  dispose  of  the  property  ?     The  question 

is  not : — Had  she  a  general  power  to  dispose  of  it  ? 

Isaacs  A.G.  in  repl3^ 

Cur.  adv.  vidt. 

Griffith  C.J.  In  this  case  the  Court  is  called  upon  to  construe 
sec.  13  of  the  Administration  and  Probate  Act  1903,  which  is 
as  follows : — "  All  property  of  any  kind  whatsoever  over  which  a 
deceased  person  had  at  the  time  of  his  death  a  general  power 
enabling  him  by  will  or  deed  to  dispose  thereof  (other  than  a 
power  exercisable  by  him  as  a  trustee  under  a  disposition  not 
made  by  himself)  shall  upon  his  death  be  deemed  to  form  part  of 
his  estate  for  the  purpose  of  estimating  the  duty  payable  under 
the  Administration  and  Probate  Acts  and  shall  be  chargeable  with 
the  duty  thereon  accordingly."  The  learned  Judges  of  the 
Supreme  Court  were  of  opinion  that  a  general  power  to  appoint 
by  will,  under  which  the  donee  of  the  power  has  not  also  a  power 
to  appoint  by  deed,  is  not  within  the  section.  The  testatrix  had 
a  general  power  to  appoint  by  will,  which  she  exercised,  and  the 
question  is  whether  the  property  the  subject  of  the  power  is  liable 
to  duty  under  the  Administration  and  Probate  Acts. 

The  principles  to  be  applied  in  construing  an  Act  of  this  kind 
are  collected  in  Hardcastle  on  Statutes,  3rd  ed.,  p.  126,  referred 
to  in  the  judgment  of  Barton  J.  in  Heward  v.  The  King  (6). 

(1)  1  Diew,  654,  at  p.  661.  (4)  (1904)  A.C.,  137. 

(2)  24  A.L.T.,  168.  (5)  11  V.L.R.,  768;  7  A.L.T..  137. 

(3)  10  CI.  &  F.,  257.  (6)  3  C.L.R.,  117,  at  p.  127. 


I 
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We  mu8t  also,  of  course,  have  regard  to  the  subject  matter  with   ^'  ^-  ^^  ^- 
which  the  legislature  is  dealing ;  and  the  first  thing  to  be  done 
is,  having  regard  to  that  subject  matter,  to  find  out  what  the       W£bb 
legislature  has  said  as  a  matter  of  English,  that  is,  to  discover  mcCrackkn 
the  grammatical  construction  of  the  words  used,  of  course  ffivins:       

Qrifflth  C  J 

to  words  of  art  their  technical  meaning.  Now,  the  Administration 
and  Probate  Act  1890,  of  which  the  Act  of  1903  is  an  amendn^ent, 
is,  as  pointed  out  by  the  Lords  of  the  Privy  Council  in  Blackwood 
V.  The  Qiieen  (1),  in  one  aspect  a  scheme  to  impose  probate  duties, 
and  in  another  aspect  a  scheme  to  impose  succession  duties.  The 
section  of  the  Act  of  1903  now  under  consideration  clearly  deals 
with  what  is  in  the  nature  of  a  succession  duty,  because  it  imposes 
a  duty  upon  property  the  title  to  which  does  not  pass  to  the 
executor  upon  grant  of  probate.  Bearing  that  in  mind,  what 
have  we  here  ?  The  only  term  of  art  is  the  expression  "  general 
power."  That  is  no  doubt  a  term  of  art,  and  its  meaning  is  well 
known.  It  was  admitted  in  the  Supreme  Court,  and  is  admitted 
before  us,  that  it  means  a  power  unlimited  as  to  its  objects.  We 
also  take  notice  of  what  is  known  to  all  lawyers,  and  is  supposed 
to  have  been  known  to  the  legislature,  that  the  execution  of 
powers  is  in  these  days  practically  limited  to  two  modes,  by  deed 
and  by  will.  The  next  observation  that  occurs  to  me  in  the 
consideration  of  this  section  on  the  point  of  grammatical  con- 
struction is  that  the  word  ''  or  "  is  disjunctive,  and  cannot  be  read 
conjunctively  unless  the  context  compels  it  to  be  so  read.  No 
doubt,  when  you  give  a  man  a  power,  and  tell  him  he  may  exer- 
cise it  in  this  way  or  in  that  way  or  in  a  third  way,  the  word 
"  or  "  is  in  that  context  conjunctive,  because  three  different  modes 
are  specified,  in  any  one  of  which  the  thing  may  be  done.  But, 
in  the  absence  of  a  context  of  that  sort,  the  word  **  or "  is  dis- 
junctive, and,  primd  facie,  it  must  be  read  as  disjunctive  in  this 
section. 

Applying  these  rules,  what  do  these  words  mean : — *'  A  general 
power  enabling  him  by  will  or  deed  to  dispose  thereof  "?  As  I  have 
said,  there  are  no  words  of  art  except  the  words  "  general  power." 
The  rest  of  the  phrase  used  is  that  commonly  used  in  settlements 
and  wills  in  conferring  powers  to  appoint.  .  They  are  ordinary 

(1)  8  App.  Gas.,  82. 
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H.  C.  OF  A.  words  of  English,  and  we  should  read  them  as  an  ordinary  p^eraon 
acquainted  with  the  English  language  would  read  them,   having 

Webb  discovered  what  the  words  "  general  power  "  mean.  I  think  the 
McCrackkn  P^*^"^  grammatical  meaning  of  the  words  is : — "  A  general   power 

enabling  him  to  dispose  thereof  by  will  or  to  dispose  thereof  by 

"'""*^'-    deed." 

Then  is  there  anything  in  the  context  to  show  that  that  is  not 
the  right  conclusion,  and  that  some  other  construction  should  be 
adopted  ?    If  the  words  are  not  in  themselves  ambiguous  we  moat 
find  some  strong  context  to  make  them  ambiguous.     If  a   real 
ambiguity  can  be  shown,  the  respondent  should  no  doubt  have  the 
benefit  of   it.     The  suggestion   that  prevailed  in  the  Supreme 
Court  was  that  there  are  known  to  lawyers  three  kinds  of  powers, 
namely,  a  power  to  appoint  by  deed  or  will,  i.e,  by  deed  or  will 
at  the  option  of  the  donee  of  the  power,  a  power  to  appoint  by 
deed  only,  and  a  power  to  appoint  by  will  only ;  that  the  legisla- 
ture applied  its  mind  to  that  distinction  and  selected  powers  of 
appointment  of  the  first  kind,  and  intended  to  deal  with  that 
kind  of  power  only.   But  the  fallacy  that  lurks  in  that  argument, 
I  think,  is  in  supposing  that  these  are   three  dificrent  kinds 
of  powers.     In  my  opinion,  there  are  only  two  kinds  of  powers, 
general   powers   and   what  Lord   St.  Leonards  calls  particular 
powers,  (see  Sugden  on  Powers,  p.  394).     In  Farwell  on  Powers^ 
chap.   6,  powers   are  divided  into  general  and  limited   powera 
Lord  LiTidley  in  CoTYiTaissioner  of  Stamp  Duties  v.  Stephen  (1) 
speaks  of  them  as  general  and  special  powers.      In  my  opinion, 
those  are  the  only  two  kinds  of  powers.      A  power  is  one  thing ; 
the  mode  of  its  execution  is  another  thing.     A   power  is  an 
authority  conferred  upon  a  particular  person,  the  donee  of  the 
power.      The  mode  prescribed  for  the  exercise  of  the  power  is  a 
mere  incident  of  the  power,  and  does  not  dififerentiate  one  power 
from  another.     That  was  Lord  St  Leonards*  opinion,  as  is  plain 
from  his  language  in  his  book  on  Powers,  p.  203.     Therefore,  I 
think  nothing  can  be  founded  on  that  argument.    The  legislature 
was  thinking  of  those  two  kinds  of  powers,  and  intended  the 
provisions  to  apply  in  the  case  of  general  powers,  and  not  in  the 

(1)  (1904)  A.C.,  137. 
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case  of  particular  or  special  or  limited  powers,  as  spoken  of  by   H-  C-  ^'  ^- 
those  learned  writera 

Is  there  anything  then  in  the  scope  of  this  part  of  the  Act  to       Webb 
lead  to  a  different  conclusion  ?     It  is  quite  clear  that  this  part  of  mcCrackkn. 

the  Act  deals  with  the  matter  in  the  aspect  of  succession  duty.        

The  Administration  arid  Probate  Act  1890  had  already  dealt  to 
a  certain  extent  with  what  are  really  succession  duties.  Sec.  112 
provided  that  every  settlement  of  any  property  by  any  person 
containing  trusts  or  dispositions  to  take  effect  after  his  death 
should  upon  his  death  be  registered  within  a  prescribed  time,  and 
that  the  registration  should  not  be  effected  until  a  statement  of 
the  value  of  the  property  comprised  in  the  settlement  had  been 
filed,  and  duty  thereon  had  been  paid.  By  sec  8  of  the  Admin- 
ietraiion  and  Probate  Act  1903  it  was  declared  that  "  'settlement' 
includes  every  conveyance  transfer  appointment  under  power 
declaration  of  trust  or  other  document  or  non-testamentary  dis- 
position of  property  made  by  any  person  containing  trusts  or 
dispositions  to  take  effect  or  which  shall  or  may  take  effect  upon 
the  death  of  such  person."  The  legislature,  therefore,  by  sec.  8 
carefully  provided  for  the  case  where  a  person  had  a  power  of 
appointment  by  deed,  and  had  executed  it  during  his  lifetime, 
but  so  that  the  appointment  should  not  take  effect  until  after  his 
death.  But  that  section  does  not  apply  to  the  case  where  a  person 
had  a  power  of  appointment  by  deed,  but  did  not  exercise  it, 
although  the  property  would  in  that  case  equally  devolve  upon 
his  death.  Then  sec.  12  clearly  provides  for  something  in  the 
nature  of  a  succession  duty,  for  it  enacts  that,  when  a  person 
has  voluntarily  transferred  property  to  himself  and  another 
person  jointly  so  that  a  beneficial  interest  therein  passes  on  the 
death  of  the  person  first  mentioned  to  the  other  person  by  sur- 
vivorship, the  property  to  the  extent  of  such  beneficial  interest 
is  to  be  liable  to  duty  as  part  of  estate  of  the  deceased.  Then  comes 
sec.  13  which  I  have  already  read.  It  clearly  deals  with  property 
which  is  not  the  property  of  the  deceased  but  the  succession  to 
which  passes  on  his  death  to  someone  else.  In  the  case  of  a 
power  to  appoint  by  deed,  if  the  power  is  executed  during  the 
donee's  lifetime,  the  case  is  caught  by  sec.  8,  provided  the  appoint- 
ment is  not  to  take  effect  until  after  his  death.     So  if  the  power 
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H.  C.  or  A.  is  a  power  to  appoint  by  will,  and  is  executed,  that  section  take« 

100A 

^ ■        effect.     So  that,  whether  the  power  is  to  appoint  bjT^  deed  only,  GfT 

Wehb       to  appoint  by  will  only,  if  the  power  had  been  exercised,  that 
McCrackkx  scc^i^'i  was  equally  effective.      But  the  case  where   the  power 

had  not  been  exercised  was  not  provided  for.     The  object  of  the 

legislation  in  sec.  13  was,  in  my  opinion,  to  deal  with  that  case. 
so  that,  whether  the  power  had  or  had  not  been  exercised,  all 
property  over  which  a  testator  had  an  absolute  disposing  power 
and  which  passed  on  his  death,  should  pay  a  succession  duty. 

I  can  therefore  see  nothing  in  the  context  or  the  scope  of  the 
Act  to  alter  what  seems  to  me  to  be  the  grammatical  meaning  of 
the  words  used,  or  to  induce  us  to  depart  from  what  I  conceive 
.     to  be  the  grammatical  meaning  of  the  words. 

With  respect  to  the  other  argument  of  Mr.  Weigall,  viz.,  that 
this  property  of  which  this  testatrix  disposed  by  will  would  be 
taxable  apart  from  sec.  13  of  the  Administration  and  Probata 
Act  1903,  I  am  inclined  to  think  that,  on  the  authority  of  In  re 
Wilson  (1),  that  argument  is  sound;  but  I  do  not  think  that 
that  case  can  be  supported  in  view  of  the  law  as  stated  by  the 
House  of  Lords  in  Drake  v.  Attorney-General  (2),  and  declared 
by  the  Privy  Council  in  Commissioner  of  Stamp  DxUies  v. 
Stephen  (3). 

I  am  of  opinion  therefore  that  this  property  is  liable  to  duty, 
and  that  the  question  should  be  answered  accordingly. 

Barton  J.     I  am  of  the  same  opinion. 

O'Connor  J.  read  the  following  judgment: — I  am  of  the  same 
opinion.  After  the  full  statement  of  my  learned  brother  tbe 
Chief  Justice,  I  propose  to  add  a  few  words  only  as  to  the  inter- 
pretation of  the  Act  The  section  in  question  imposes  a 
succession  duty,  and  it  is  aimed  at  property  which,  although  not 
the  testator's  own  property,  is  property  of  which  he  can  dispose 
as  he  pleases,  and  which  may,  therefore,  be  regarded  as  potentially 
his  own  property.  It  is  admitted  that  the  section  does  include 
certain  property  of  this  kind,  that  is,  property  of  which  the 

(1)  -24  A.L.T.,  168.  (2)  10  CI.  &  F.,  257. 

(3)  (1904)  A.C.,  137. 
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testator  may  dispose  by  deed,  as  well   as   by  will.     But   it   is   H-  C.  of  a. 

IQAiZ 

alleged  that  the  section  goes  so  far,  and  no  farther,  and  does  not 

touch  property  of  which  the  testator  was  entitled  to  dispose  by        Webb 

will  only,  or  by  deed  only.     The  grammatical  meaning  of  the  mcCracken 

section,   taking   the   words   in    their    ordinary   sense,   is    plain       

enough.  The  property  made  taxable  is  property  over  which  a 
deceased  person  had,  at  the  time  of  his  death,  a  general  power 
enabling  him  to  dispose  thereof — but  not  all  such  property; 
there  is  a  limit  founded  on  the  mode  of  disposition.  It  is  only 
where  the  power  of  disposition  is  by  deed,  or  is  by  will,  that  the 
property  is  taxable  under  the  section.  It  is  urged  that  the  words 
are  to  be  taken,  not  in  their  ordinary  sense,  but  as  a  conveyancer 
would  understand  them,  and  that,  taken  in  that  sense,  the  only 
property  included  is  that  of  which  the  testator  has  power  to  dis- 
pose, either  by  deed  or  by  will,  at  his  option.  Where  the  legisla- 
ture has  used  a  phrase  or  a  group  of  words  which  have  a  well- 
recognized  technical  legal  meaning,  it  will  be  taken,  primd  facie, 
that  they  were  intended  to  have  that  meaning,  and  the  Act  will 
be  so  construed.  But  the  Court  will  not  treat  a  group  of  words 
as  having  a  technical  legal  meaning  merely  because  they  would 
convey  to  a  lawyer  the  same  meaning  as  a  known  technical  legal 
phrase.  In  Earl  of  Zetland  v.  Loi*d  Advocate  (1),  the  question 
arose  as  to  what  was  meant  by  the  expression  "  devolution  by 
law,"  as  used  in  16  &  17  Vict.,  c.  51,  sec.  2.  "  Devolution  by 
law,"  said  Lord  Blackburn  (2),  "  is  not  a  technical  set  of  words 
.  .  .  .  probably  it  was  purposely  chosen  as  being  a  phrase 
which  the  law  had  neither  appropriated  nor  to  which  it  had  given 
any  particular  meaning,  and  we  have  to  arrive  at  its  meaning  by 
taking  the  whole  context  and  looking  at  the  subject-matter,  and 
thus  seeing  what  the  words  do  mean."  So,  in  the  section  under 
consideration,  the  expression,  "  a  general  power  enabling  him  by 
will  or  deed  to  dispose  thereof,"  is  not,  to  adopt  Lord  Blackburn's 
expression,  a  technical  set  of  words.  If  the  power  of  disposition 
had  been  described  as  a  '*  general  power  of  appointment '  by  deed 
or  will,' "  a  phrase  with  a  well-known  technical  meaning,  there 
would  have  been  some  ground  for  the  respondent's  argument. 
Bat  the  legislature  has  avoided  the  use  of  any  technical  phrase, 

(1)  3  App.  Gas.,  505.  (2)  3  App.  Gas.,  505,  at  p.  522. 
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H.  C.  OF  A.  and  has  described  the  power  of  disposition  in  ordinary  langoage, 

which  must,  therefore,  be  interpreted  according  to  the  ordinary 

Webb       meaning  of  the  words  used.     Nor  can  I  see  any  reason   w^hy  the 

McCrackbn  l®gi^l*^t'ire  should  have  drawn  the  distinction  sug^^tecL  No 
doubt,  the  power  is  larger  where  the  right  of  disposition  is 
operative  in  the  testator's  lifetime,  as  well  as  after  his  death. 
But  succession  duty  is  only  concerned  with  the  state  of  the 
property  after  his  death,  and  as  regards  that  period,  there  is  no 
difference  between  the  power  of  disposition  by  deed  or  by  will,  or 
by  will  only.  For  these  reasons,  I  am  of  opinion  that  the  words 
of  the  section  are  to  be  construed  in  their  ordinary  sense,  and 
construed  in  that  sense,  they  impose  a  duty  upon  the  property  in 
question.     I  therefore  agree  that  the  appeal  must  be  upheld. 

Appeal  allowed.     Question  answered 
accordingly. 

Solicitor,  for  appellant,  Ouinness,  Crown  Solicitor  for  Victoria 

Solicitors,  for  respondent,  Hedderwick,  Foohet*  &  Hedderivick, 

Melbourne. 

B.  L 


H.  C.  OF  A. 
1906. 


[HIGH  COURT  OF  AUSTRALIA.] 

DUKE  OF  WELLINGTON  GOLD  MINING 
COMPANY  NO  LIABILITY     . 
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ON  appeal  from  the  supreme  court  of 
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3  C.L.R.J  OF  AUSTRALIA.  1029 

An  applicant  for  a  gold  mining  lease  on  private  land  may,  under  sec.  75  of    H.  C.  of  A. 

the  Mines  Act  1897,  agree  with  the  owner  of  such  land  for  the  payment  of  any  1906. 

snm  to  be  ascertained  in  any  way  mutually  agreed  upon  for  purchase  money         *"■  ^  "^ 

or  compensation,  and  when  the  payment  is  to  be  made  by  future  instalments,  „,   ^*^  ^^ 
.    .    .      ,  .  VVeu^inutox 

it  18  m  the  nature  of  rent.  Qold  Mining 

Co. 
Such  payment  may  be  estimated  by  way  of  a  percentage  of  the  value  of  the  t*. 

gold  that  may  thereafter  be  won  from  the  mine.  Armstrong. 

Such  an  agreement,  so  far  as  it  is  to  be  performed  in  future,  runs  with  the 
land,  and,  where  the  applicant  has,  pursuant  to  sec.  112  of  the  Mines  Act 
1897,  transferred  his  interest  in  the  application,  the  agreement  is  binding  on 
the  transferee. 

The  rights  of  the  owner  of  the  land  under  such  an  agreement  are  not 
prejudiced  by  a  surrender  of  the  lease  and  an  acceptance  of  a  new  lease  from 
the  Crown. 

Decision  of  Madden  C.J.  [Armstrong  v.  Duke  of  Wellington  Gold  Mining  Co. 
No  LiabUity,  (1906)  V.L.R.,  145 ;  27  A.L.T.,  146),  affirmed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

On  10th  January  1901  one  John  Morton  applied  under  the 
Mines  Acta  1890  and  1897  for  a  gold  mining  lease  of  about  30 
acres  of  land  portion  of  88  acres  belonging  to  the  plaintiff,  Jolm 
Armstrong,  under  a  Crown  grant  to  him  of  26th  November  1896, 
of  which  one  McCoU  was  in  possession  as  tenant. 

On  13th  April  1901  Morton  entered  into  an  agreement  in 
writing  with  the  plaintiff  the  material  parts  of  which  were  as 
follow : — 

"  Whereas  John  Morton  of  Melbourne  in  the  State  of  Victoria 
financial  agent  has  applied  under  the  Mines  Act  1890  Part  II.  for 
a  mining  lease  of  certain  land  ....  of  which  said  land 
John  Armstrong  of  Nattie  Yalloak  in  the  said  State  is  the  owner 
And  whereas  the  said  John  Armstrong  has  claimed  compensation 
under  the  said  Act  and  it  has  been  and  is  hereby  mutually  agreed 
and  determined  between  the  said  John  Morton  and  the  said  John 
Armstrong  as  follows :— That  the  amount  of  compensation  to  be 
paid  to  the  said  John  Armstrong  under  the  said  Act  for  damages 
shall  be  the  sum  of  Twenty-five  pounds  for  Five  acres  of  the  sur- 
face of  the  said  land  owned  as  aforesaid  to  be  taken  and  occupied 
by  the  said  John  Morton  for  the  purpose  of  making  or  sinking 
from  the  surface  of  the  said  land  such  shaft  or  shafts  as  may  be 
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H.  C.  OP  A.    deemed  necessary  or  requisite  for  the  purpose  of  carrj-ing  on  and 

^^^        prosecuting  mining  operations  and  the  sum  of  Five  pounds  for 

DcKE  OF     every  additional  acre  or  fractional  part  of  an  acre  of  the  surface 

GorollnnNG  ^^  ^'^®  ^^  ^^^^  taken  and  occupied  by  the  said  John  Morton  for 
^^-         machinery  sludge  trams  or  railways  and  otlier  purposes  requisite  to 
AKMSTRoNij.  meet  mining  recjuirements  or  operations  such  compensation  to  be 
paid  before  entering  on  the  said  land  for  the  purpose  of  sinking 
such  shaft  as  aforesaid  or  immediately  on  such  land  being  s^o 
taken  or  occupied  as  aforesaid  and  to  be  exclusive  of  damage  done 
to  any  standing  crop  such  damage  to  be  paid  immediately  on  such 
crop  being  so  damaged     And  a  royalty  of  Three  per  centum  of 
the  gross  yield  of  gold  won  in  and  hereafter  obtained  from   the 
said  land     That  the  said  John  Armstrong  doth  hereby  give  and 
gi'ant  permission  to  the  said  John  Morton  his  heirs  administrators 
executors  and  assigns  to  take  possession  of  the  said  piece  of  land 
for  mining  purposes  for  the  term  of  Fifteen  years  from  the  date 
hereof  and  consents  to  the  application  of  the  said  John  Morton  for 
the  said  gold  mining  lease  under  the  provisions  of  the  ilin^s  Act 
1890  Part  II.      And  the  said  John  Morton  doth  hereby  for  him- 
self and  his  executors  and  administrators  covenant  with  the  said 
John  Armstrong  his  heirs  executors  administrators  and  assigns  in 
manner  following  that  is  to  say     That  the  said  John  Morton  his 
heirs  executors  and   administrators  wull  pay  to  the  said   John 
Armstrong  his  executors  administrators  or  assigns  the  said  sums 
of  money  hereinbefore  reserved  and  made  payable  at  the  times 
aforesaid  without  any  deduction  and  also  will  pay  to  the  said 
John  Armstrong  his  executors  administrators  or  assigns  a  royalty 
or  percentage  equal  to  Three  per  centum  of  the  gross  jaeld  of 
gold  obtained  out  or  from  the  said  land  or  any  part  thereof  and 
also  will  pay  compensation  for  all  crops  injured  by  mining  opera- 
tions and  will  pay  such  royalty  from  time  to  time  as  and  when 
the  said  gold  shall  be  sold  such  payments  of  the  said  royalty  or 
percentage  to  be  free  from  all  deduction  whatsoever     .     .     .     ." 
This  agreement  was  executed  in  triplicate  and  one  original  part 
thereof  was  forwarded  to  the  Minister  of  Mines  pursuant  to  sec. 
78  of  the  Mives  Act  1897. 

The  Duke  of  Wellington  Gold  Mining  Company  No  Liability, 
the  defendants,  were  registered  under  Part  II.  of  the  Companies 
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^ct  1890  on  nth  May  1901,  and  on  26th  June  1901  Morton  for   H.  C.  of  A. 
valuable  consideration  transferred  to  them  all  his  right  and  title 
in  the  application  for  such  mining  lease.     The  company  entered     Dukk  of 
into  possession  of  the  land  the  subject  of  the  application  on  1 1th  ^^lid^mTnino 
May  1901,  began  mining  operations  thereon,  and  continued  to  do         Co. 
so.     On  2l8t  October  1901  a  gold-mining  lease,  No.  4,968,  was  Armstrong. 
duly  issued  to  the  company. 

By  statement  of  account  headed  "  The  Duke  of  Wellington 
G.M.  Co.  N.L.,  Dr.  to  John  Armstrong,"  the  defendants  acknow- 
ledged themselves  indebted  to  the  plaintiff  for  a  royalty  of  3  per 
cent,  of  the  gold  which  they  had  up  to  that  time  obtained  from 
the  land,  and  sent  him  their  cheque  for  £7  9&.  8d.  in  payment  there- 
of. From  that  time  up  to  the  6th  March  1905  the  defendants 
regularly  in  the  same  form  stated  their  indebtedness  to  the  plain- 
tiff for  3  per  cent,  royalty  of  all  the  gold  they  won,  and  paid  it 
to  the  plaintiff.  During  that  time  many  other  acts  were  done  by 
the  defendants,  which  appeared  to  assume  that  they  were  bound 
by  the  agreement  of  13th  April  1901. 

On  11th  March  1904  the  defendants  surrendered  to  the  Crown 
lease  No.  4,968  and  another  lease  No.  5,112  which  they  held  over 
a  road  adjoining  lease  No.  4,968,  conditionally  on  a  new  lease 
being  granted  in  lieu  thereof  for  a  further  term  of  15  years  to 
comprise  the  aggregate  areas  of  the  two  leases.  This  was  approved 
by  the  Minister  on  14th  March  1905. 

On  30th  March  1905  the  defendants  served  the  plaintiff  with  a 
summons  to  go  before  the  Warden  on  7th  April  1905  to  have 
compensation  assessed  on  an  application  for  the  issue  of  gold 
mining  lease  No.  6,039,  Ballarat,  formerly  gold  mining  leases  No. 
4,968  and  No.  5,112,  Ballarat. 

On  the  hearing  of  the  summons  the  plaintiff  protested  in  writ- 
ing against  the  jurisdiction  of  the  Warden,  but  evidence  was 
heard,  and  the  Warden  held  that  tlie  plaiutiff  had  already 
received  full  compensation,  and  was  not  entitled  to  anything 
further,  but  he  awarded  to  Robert  Deans,  a  tenant  of  part  of  the 
land,  £3. 

On  30th  May  1905  lease  No.  6039  was  issued  by  the  Crown  to 
the  defendants  consolidating  the  areas  of  the  former  leases  Nos. 
4,968  and  6,112. 
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H.  C.  OF  A.       The  plaintiff  then  brought  an  action  against  the  defendanls 

iwuo.        claiming  an  account  of  all  gold  obtained  by  them  out  of  or  from 

Duke  of     ^^^  land,  payment  of  3  per  centum  thereon  pursuant  to  the  agree- 

GW>''MmM»  ^^^^  ^^  ^^^^  ^^^^  ^^^^>  ^^^  damages  for  breach  of  that  agree- 
^^-         ment. 

ARMaTRONc.  The  action  was  heai-d  by  Madden  C.J.,  who  gave  judgment  for 
the  plaintiff  with  costs,  ordering  the  defendants  to  account  for  all 
gold  obtained  by  them  out  of  or  from  the  land  referred  to  in  the 
agreement  of  13th  April  1901,  and  to  pay  to  the  plaintiffs  per 
cent,  of  the  gross  value  of  such  gold  after  crediting  to  the  defen- 
dants all  sums  alreawly  paid  by  them  for  or  in  respect  of  such  3 
per  cent.  (Annstrong  v.  Dtike  of  Wellington  Gold  Mining  Co. 
No.  Liability)  (1). 

From  this  decision  the  defendants  appealed  to  the  High  Court. 

Isaacs  A.G.  and  Starke,  for  the  defendants  appellants.  The 
only  possible  subject  of  agreement  between  the  applicant  for  a 
mining  lease  and  the  owner  of  the  land  under  sec  75  of  the  Mines 
Act  1897  is  compensation  within  the  meaning  of  the  Act,  and  an 
agi'eement  for  a  royalty  is  not  within  that  section.  An  agreement 
for  payment  for  royalty  is  illegal.  Sea  76  says  that  the  compensa- 
tion "  shall  be  "  &c.,  and  sec.  77  provides  that  if  the  parties  can- 
not agree  as  to  the  amount  of  compensation,  the  warden  is  to 
decide  the  matter,  showing  that  the  compensation  as  to  which 
the  parties  are  to  agree  is  something  which  the  warden  may 
award  as  compensation,  and  a  royalty  is  not  a  thing  he  can 
award.  The  amount  of  gold  to  be  afterwards  won  cannot  be  a 
measure  of  the  surface  damage.  But  it  is  not  necessary  to  go 
so  far.  It  is  sufficient  to  say  that  an  agreement  for  a  royalty  is 
not  within  the  Act,  and  the  respondent  must  establish  its  validity 
and  that  it  is  binding  on  the  appellants  outside  the  Act.  A  trans- 
fer under  sec.  112  of  an  application  for  a  mining  lease  does  not 
have  the  result  that  the  appellants  are  bound  by  the  agreement 
made  between  the  transferror  and  the  respondent.  The  benefit 
of  that  agreement  is  not  part  of  the  transferror  s  "  interest  in  his 
application."  The  respondent  can  only  rely  on  that  agreement  if 
he  can  prove  a  common  law  novation,  and  there  is  none  proved. 

(1)  (1906)  V.L-R.,  145  ;  27  A.L.T.,  146. 
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So  far  from  there  being  a  novation,  both  parties  thought  they   H.  C.  of  a. 
-were  bound  by   the  original  agreement.     See   North  Sydney  ' 

jTivestment  and  Tramway  Co,  v.  Higgins  (1);  Bagot  Pneumatic     duke  of 
Tyre   Co.  v.   Clipper  Pneumatic  Tyre  Co.  (2);    Natal  ^^KMmTo 
Colonization  Co.  v.  PavliTie  Colliery  Syndicate  Ltd.  (3).  Co. 

The  covenant  as  to  the  payment  of  royalty  is  not  one  which  Armstrong. 

■would  run  with  the  land,  and  therefore  the  appellants  are  not 

bound  by  it :  EandaU  v.  Righy  (4) ;  Austerberry  v.  Corporation 

of  Oldhann  (5) ;    KeppelL  v.  Bailey  (6) ;    Tulk  v.  Moxhay  (7)  ; 

Haywood  v.  Brunsvdck  Permanent  Benefit  Building  Society  (8) 

There  might  be  a  lien  over  the  land  in  a  ca«e  of  this  kind:  Walker 

V.  WarCy  Hadham  and  Buntingford  Railway  Co.  (9).    Assuming 

that  there  were  a  lien,  the  only  remedy  would  be  to  have  the 

land  sold.     That  would  exclude  this  action.     But  the  payment  is 

taken  in  such  a  way  as  to  exclude  a  lien :  In  re  Brentwood  Brick 

and  Coal  Co.  (10).     If  there  was  a  lien  there  should  have  been  an 

assignment  of  the  term  by  a  proper  grant  in  order  to  make  the 

appellants  liable  :  Foa*8  LaTidlord  and  Tenant,  p.  372.     So  far 

as  the  agreement  is  concerned  the  appellants  are   not  bound. 

They  were  trespassers  from  the  beginning,  both  parties  thinking 

they  were  bound  by  the  agreement.     If  there  was  a  novation, 

that  is,  a  new  agreement,  it  was  never  registered  as  required  by 

the  Act.     So  that  the  only  question  remaining  is  whether  the 

agreement  was  assigned  by  the  Act. 

The  agreement,  if  it  is  assigned  by  the  Act,  only  subsists  during 
the  continuance  of  the  original  lease,  and  came  to  an  end  on  its 
surrender.  The  agreement  which  the  Act  contemplates  is  to  be 
in  relation  to  a  particular  application,  and  a  particular  lease.  If 
the  lease  were  forfeited  the  agreement  would  end.  So  it  ends 
also  on  a  surrender  of  the  lease.  The  agreement  must  be  an 
incident  of  the  lease  in  order  that  the  appellants  shall  be  bound 
by  it,  and  being  an  incident  of  the  lease  it  falls  with  the  lease. 
The  obligation  of  the  assignee  can  only  arise  out  of  privity  of 
estate.     When  the  lease  is  terminated  the  privity  of  estate  ceases, 

(1)  (1899)  A.G.,  263.  (6)  2  My.  k  K.,  517. 

(2)  (1902)  1  Ch.,  146.  (7)  2  Ph.,  774. 

(3)  (1904)  A.C.,  120.  (8)  8  Q.6.D.,  403. 

(4)  4  M.  &  W.,  i:iO.  (9)  L.R.  1  Eq.,  105. 

(5)  29  Ch.  D.,  750.  (10)  4  Ch.  D.,  562. 

VOL.  ni.  71 
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H.  C.  OF  A.  and  so  must  the  liability  of  the  assignee.     Some  new^  liability 

}_^       must  then  be  shown  to  have  arisen  under  the  new  lease  issaed 

DoKK  OF     after  the  surrender,  and  sec.  29  does  not  give  rise  to  such  a  neir 

:^.t^S[=  "ability. 

Co.  [They  also  referred  to  the  Mines  Act  1897,  sees.  68,  69,  73,  7i 

ABMaraoNo.  93;  Land  Act  1865,  see.  42 ;  Land  Act  1869,  see.  49  ;  Miius  Ad 

1865 ;  Minhig  on  Private  Property  Act  1884,  seca  16,  32  ;  Laid 

Act  1884,  sees.  65,  115;  Mines  Act  1890,  sec.  380;  Hutchison  t. 

Scott  (I);  Seton  on  Decrees,  6th  ed.,  p.  2293;  Beckett  v.  Tower 

Assets  Co.  (2);  Piggott  v.  Stratton  (3).] 

Mitchell  K.C.  (Irvine  and  Schutt  with  him),  for  the  respondent 
There  is  no  reason  why  the  parties  should  not  agree  that  com- 
pensation should  be  paid  partly  by  a  percentage  of  the  gold 
recovered. 

[Griffith  C.J. — We  do  not  wish  to  hear  you  on  that  point.] 

Under  sea  112  of  the  Mines  Act  1897,  by  the  transfer  of  the 
application,  the  burden  and  benefit  of  a  prior  agreement  between 
the  original  applicant  and  the  landowner,  passes  to  the  transferee. 
The  Act  contemplates  only  one  agreement  in  writing  between  the 
applicant  and  the  landowner,  and  when  that  is  effected,  there  is 
no  provision  for,  and  the  Act  does  not  contemplate,  a  subsequent 
agreement  or  an  assessment  by  the  warden  as  to  anything  com- 
prised in  the  original  agreement.  The  warden  gets  no  jurisdiction 
under  sec.  77  to  assess  compensation  or  purchase  money  if  in  fact 
an  agreement  has  been  made  within  ten  days  after  the  survey.  If 
the  agreement  were  not  transferred  with  the  application  the  trans- 
feree would  be  at  the  mercy  of  the  landowner,  because  the  warden 
would  have  no  jurisdiction. 

[Griffith  C.J. — It  seems  clear  that  the  appellants  could  sue 
the  respondent  on  the  agreement.] 

If  so  the  respondent  can  sue  the  appellants.  The  provision  in 
sec.  75  that  the  agreement  is  to  be  in  writing,  is  for  the  benefit  of 
the  landowner,  and  may  be  waived  by  him  :  Gardner  v.  Buttner 
(4).  The  words  "  purchase  money  "  in  sec.  112  and  other  sections 
are  not  used  in  the  ordinary  sense  as  indicating  an  acquirement 

(1)  3  C.L.R.,  359.  (3)  1  De  G.  F.  &  J.,  33. 

(2)  (1891)  1  Q.B.,  1.  (4)  27  V.L.R.,  106  ;  22  A.L.T.,  232. 
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of  the  fee  simple,  but  mean  payment  in  respect  of  the  land  actually   H.  C.  of  A. 
taken  and  used  by  the  lessee  during  the  term  of  the  lease.     That 
is  shown  by  sec.  91.     The  agreement,  however,  says  that  the     dckb  of 
royalty  is  to  be  in  respect  of  the  compensation  to  which  the  land-  oold^M^nino 
owner  is  entitled  under  the  Act,  whatever  it  may  be.     There  is         ^' 
ample  evidence  of  novation  here.  Armstrono. 

[Griffith  C.J. — Where  a  contract  is  required  by  law  to  be  in 
writing  can  there  be  a  novation  of  that  contract  not  in  writinoj  ? 
Laivford  v.  Billericay  Rural  District  Council  (1).] 

Yes. 

[Isaacs  K.C.  referred  to  Young  &  Co.  v.  Mayor,  &c.  of  Royal 
Leamington  Spa  (2).] 

[Griffith  C.J. — However,  if  there  is  a  contract  by  novation  it 
is  between  the  lessee  and  the  landowner,  and  may  not  be  within 
sec.  75,  which  requires  an  agreement  between  an  applicant  and 
the  landowner  to  be  in  writing.] 

The  agreement  is  in  the  nature  of  a  lease  and  there- 
fore the  case  would  come  within  Hutchinson  v.  Scott  (3). 
As  to  novation,  see  Howard  v.  Patent  Ivory  Manufacturing  Co, 
(4),  in  which  In  re  Northiiinherland  Ave7itie  Hotel  Co.  (5)  was 
distinguished,  and  WerderTuan  v.  Societe  O^nerale  d'Electriciti 
(6).  The  surrender  of  the  lease  did  not  terminate  the  agreement 
which  was  intended  to  continue  while  the  appellants  continued 
mining  operations.  The  surrender  by  the  appellants  to  the  Crown 
cannot  affect  the  rights  of  third  parties :  London  and  West')ninst&i' 
Loan  and  Discount  Co.  v.  Drake  (7).  See  also  sec.  37  of  the 
Mines  Act  1904. 

[He  also  referred  to  Piggott  v.  Stratton  (8) ;  Saint  v.  Pilley 
(9);  Mackay  v.  Dick  (10). 

Isaacs  A.G.  in  reply,  referred  to  Woolley  v.  Attorney-General 
for  Victoria  (11) ;  The  Case  of  Mines  (12) ;  Chitty's  Prerogative, 
p.  146 ;  Coniyns  Digest,  "  WaifsJ'  336,  337a  ;  Lydddll  v.  Weston 

(1)  (1903)  1  K.B..  772.  (7)  6C.B.N.S.,  798. 

(2)  8  App.  Cas.,  517.  (8)  1  De  G.  F.  &  J.,  33. 

(3)  3  C.L.R.,  359.  (9)  L.R.  10  Ex.,  137. 

(4)  38  Ch.  D.,  156.  (10)  6  App.  Cas.,  251  at  p.  263. 

(5)  .13  Ch.  D.,  16.  (11)  2  App.  Cas.,  163. 

(6)  19  Ch.  D.,  246.  (12)  1  Plow.,  310. 
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H.  C.  OF  A.  (1);  DaH  on  Vendors  and  Purchasers,  7th  ed.,  p.  777 ;  Spicer  v. 
^^-        Martin  (2). 

I>oKE  OF  Cur,  adv.  vidt 

Wellington 

(vOLD  MiNIXG 

Co.  Griffith  C.J.     In  this  case  the  plaintiff  is  the  freeholder  of  a 

Armstrong,  certain  piece  of  land  in  the  country'.     The  defendants  were  the 
Grifflthcj     i^olders  of  a  mining  lease  granted  on  2l8t  October  1901,  for  a 
term  ending  on  12th  April  1916,  of  30  acres  of  the  plaintiff's 
land.     Before  the  lease  was  granted  one  Morton  had  made  an 
application  in  the  form  required  by  the  Mines  Act  1897,  for  a 
mining  lease  of  the  30  acres,  and  on  13th  April  1901,  he  had 
entered  into  an  agreement  with  the  plaintiff  for  compensation  to 
be  paid  to  the  plaintiff  in  respect  of  mining  operations  to  be 
carried  on.    The  agreement  was  expressed  to  be  for  "  the  amomit 
of  compensation  to  be  paid  to  the  said  John  Armstrong  under  the 
said  Act "  (the  Mines  Act  1890)  "  for  damages,"  and  it  was  to  be 
the  sum  of  £25  for  five  acres  of  the  surface  to  be  taken  and 
occupied  for  certain  mining  purposes,  £5  for  every  additional 
acre  or  fractional   part  of   an   acre  of   the  surface   taken  and 
occupied  for  mining  purposes,  exclusive  of  damage  to  standing 
crops,  and  a  royalty  of  3  per  cent  of  the  gross  yield  of  gold  which 
might  thereafter  be  obtained  from  the  land. 

On  26th  June  1901,  the  application  was,  in  conformity  with 
the  Mining  Acts,  transferred  by  Morton  to  the  defendant  company, 
and  they  thereupon  carried  on  mining  operations,  and,  until  the 
year  1905,  observed  the  terms  of  the  agreement  made  between 
Morton  and  the  plaintiff.  In  March  1905,  the  defendants  sur- 
rendered the  lease  of  21st  October  1901,  and  obtained  a  new  lease 
for  a  term  ending  on  13th  March  1919,  and  thereupon  they 
refused  any  further  to  perform  the  agreement  made  between 
Morton  and  the  plaintiff.  The  plaintiff  then  brought  this  action 
claiming  that  the  defendants  are  liable  to  perform  the  terms  of 
that  agreement.  The  defendants  set  up  several  defences,  three 
only  of  which  have  been  argued  before  us.  The  first  is  that  the 
agreement  between  Morton  and  the  plaintiff  was  never  binding  on 
the  defendants  at  all.  The  second  is  that,  if  any  of  the  terms 
were  binding  upon  them,  they  were  only  binding  so  far  as  they 

0)  2  A.L.R.,  19.  (2)  14  App.  Gas.,  2,  at  p.  23. 
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related  to  compensation  for  surface  damage,  and,  further,  that  the  H-  C-  ^'  ^ 

1906 

stipulation  as  to  royalty  or  percentage  of  gold  won  was  contrary 
to   law,  being  prohibited   by   the   law  of  Victoria.    The   third     dukk  of 
defence  set  up  was  that  upon  the  surrender  of  the  lease  the  QoLD^MnJiNo 
defendants'  obligation,  if  any,  under  the  agreement  ceeused.  ^^- 

In  order  to  deal  with  these  defences  it  is  necessary  to  consider  Armstrong. 
the  scheme  of  the  Mines  Act  1897,  which,  so  far  as  it  relates  to    Griffith o.j. 
mining  on  private,  property,  was  in  effect  a  consolidation  and 
re-enactment  with  some  alterations  of  the  earlier  law. 

The  question  of  mining  on  private  lands  is  dealt  with  speci- 
fically in  Part  II.  of  the  Act,  which  forms  practically  a  code.     The 
ruling  principle  is  laid  down  in  sec.  68  (1),  which  provides  that 
"gold  and  silver  whether  on  or  below  the  surface  of  all  land 
whatsoever  in  Victoria  whether  alienated  or  not  alienated  from 
the  Crown,  and  if  alienated  whensoever  alienated,  are  and  shall 
be  and  remain  the  property  of  the  Crown."     That  is  really  a 
declaratory    provision,    because  it  was  decided  in  The  Case  of 
Mines  (1)  in  the  time  of  Elizabeth  that  such  was  the  law  of 
England,  and  it  has  frequently  been  held  to  be  the  law  in  Australia. 
The  scheme  of  the  Act,  then,  is  this : — The  gold  in  private  land 
belongs  to  the  Crown  ;  the  surface  belongs  to  the  freeholder.     (It 
is  not  necessary  to  refer  to  persons   who  are   not  freeholders, 
because  the  plaintiff  was  the  freeholder.)      In  order,  therefore, 
to  facilitate  mining  for  gold  on  private  land,  which  had  been 
recognized   by  the  legislature  to  be  a  desirable   thing  to   do, 
it  was  necessary  to  provide  that  a  person   desiring  to   mine 
should  obtain  title  from  the  owner  of  the   freehold  as   owner 
of  the  surface,  and  from  the  Crown  as  owner  of  the  gold.     If  the 
Act  is   examined  it   will  be  seen   that  there  is  a  careful   and 
elaborate   scheme   enabling  a   lessee  to  obtain  title  from  both 
owners,  and  for  the  protection  of  the  rights  of  both  owners.     I 
refer  first  to  sec.  73,  which  provides  that  any  holder  of  a  miner's 
right  who  desires  to  obtain  possession  of  as  a  claim,  or  any  person 
who  desires  to  obtain  a  lease  of,  any  private  land,  may  enter 
on  the  land  for  the  purpose  of  marking  out  any  portion  thereof  of 
which  he  desires  to  take  possession  by  virtue  of  a  miner's  right  or 
under  the  regulations.     In  the  same  section  (sub-sec.  5)  there  is  a 

(1)  1  Plow,  310. 
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H.  0.  or  A.   provision  that  certain  classes  of  land  shall  not  be  taken  poasession 

of  by  virtue  of  a  miner's  right,  except  under  certain  conditions. 

DiTKE  OF     I^  ^s  obvious  that  for  the  purpose  of  mining  it  may  or  may  not  be 

GoLD^MrJnTG  iiecessary  to  take  possession  of  the  surface.     If  a  man  already  has 

^O'         a  mine  on  land  adjoining  otherland  under  which  he  wishes  to  mine,     1 1 
Armstrong,  he  need  not  take  possession  of  any  of  the  surface.     But  a  man  may 
GriffltiTc  J     desire  to  take  possession  of  the  surface,  and  the  regulations  which 
are  referred   to   in   sec.   73,   and  which  have  the  force  of  law, 
provide  that  a  person  desiring  to  obtain  a  lease  must  mark  out 
upon  the  land  that  portion  of  it  which  he  desires  to  be  included 
in  his  lease,  and  must  also  mark  out  in  another  manner,  by  red 
posts,  the  surface  area  of  which  he  desires  to  obtain  possession. 
This  law  applies  both  to  persons  who  desire  to  obtain  leases  for  a 
term  not  exceeding  15  years,  and  also  to  persons  who  desire  to 
take  possession  of  land  for  mining  purposes  by  virtue  of  miners' 
rights,  the  title  to  which  land  depends  upon  continuous  occupation 
and  continuance  of  the  miners'  rights.     Then  sec.  75  gives  a  right 
to  any  person  who  desires  to  obtain  a  lease  to  acquire  title  from 
the  freeholder.     It  provides  that: — "(1)  Any  person  being  the 
holder  of  a  miner's  right  or  an  applicant  for  a  lease  may  treat  and 
agree  with  the  owner  or  with  the  owner  and  occupier  respectively 
of  any  private  land — (a)  as  to  the  amount  of  purchase  money  of 
the  land  proposed  to  be  taken  by  such  holder  or  applicant;  or (6) 
as  to  the  amount  of  compensation  which  by  this  Act  it  is  declared 
shall  be  made  to  the  owner  or  owner  and  occupier  by  a  person 
who  desires  to  mine  on  the  land.     (2)  No  such  agreement  shall 
have  any  force  or  validity  at  law  or  in  equity  unless  the  same  is  in 
writing  and   signed  by  the  parties  thereto."     By  sec.  78  that 
agreement  is  required  to  be  in  triplicate,  and  one  copy  is  required 
to  be  forwarded  to  the  Minister.    It  will  be  observed  that  sec.  75 
uses  the  words  "  purchase  money  "  and  "  compensation."     Sec  76 
deals  with  the  question  of  compensation.     There  is  no  express 
provision    as    to    purchase   money,    except  in   another  section 
relating    to    cities,    towns,    and    boroughs,    which    are    not    in 
question   here.      Sec.   76   provides  for  two   different   kinds  of 
compensation.      Land    is    divided   into   two   classes,   viz.,    land 
alienated   from   the   Crown   before   29th  December    1884,  and 
land  alienated  after  that  time.   As  to  land  of  the  former  class 
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the  owner  is  entitled  to  compensation  for  being  deprived  of  the   H.  C.  or  a. 
possession  of  the  surface,  for  damage  to  the  surface  arising  from       ^__i, 
carrying  on  mining  operations,  and  for  the  expense  of  severing     duke  op 
such  land  from  any  other  land  of  the  owner,  and  for  all  conse-  ^^^i^iir^^^^^ 
qnential  damage.    As  to  land  of  the  latter  class  the  owner  is        <^o* 
entitled  to  compensation  for  surface  damage  by  reason  of  mining  Armstrong. 
thereon.    Bearing  in  mind  that  sec.  75  authorizes  an  agreement    Qrimth  c. j. 
for  purchase  money  or  for  compensation,  and  that  compensation 
is  limited  to  surface  damage,  purchase  money  must  mean  some- 
thing else.     By  sec.  77  it  is  provided  that : — "  1.  (a)  If  within 
twenty-one  days  after  the  marking  out  of  any  land  as  aforesaid 
by  the  holder  of  a  miner's  right,  or  (6)  if  within  ten  days  after  the 
completion  of  the  survey  of  the  land  and  the  posting  of  the  notice 
by  the  mining  surveyor  as  provided  by  the  regulations  "  (that  is 
in  the  case  of  a  person  desiring  to  obtain  a  lease)  "  the  holder  of 
a  miner's  right  or  the  applicant  for  a  lease  as  the  case  may  be  and 
the  owner  or  owner  and  occupier  of  the  land  be  unable  to  agree 
upon  the  amount  of  compensation  or  purchase  money  (as  the  case 
may  be)  to  be  paid  then  on  the  complaint  of  any  party  the  warden 
may  hear  such  complaint  and  determine  the  amount  of  compen- 
sation or  purchase  money  to  be  paid  by  the  holder  of  the  miner's 
right  or  the  applicant  for  the  lease."     By  sec.  78  it  is  provided 
that : — ''  Before  any  lease  of  private  land  is  issued  to  any  person 
other  thanr  the  owner  of  such  land  the  Minister  shall  be  satisfied 
that  the  following  provisions  have  been  complied  with :— (a) 
Where  the  amount  of  purchase  money  or  compensation  has  been 
determined  by  the  Warden  that  such  amount  has  been  paid  or 
tendered  to  the  owner  or  owner  and  occupier  or  that  such  owner 
or  owner  and  occupier  has  or  have  consented  in  writing  to  the 
issue  of  the  lease  without  such  payment ;  (6)  where  the  parties 
have  agreed  in  writing  as  hereinbefore  provided  that  the  agree- 
ment has  been  executed  in  triplicate  and  one  original  part  thereof 
forwarded  to  the  Minister,  and  that  any  amount  agreed  to  be  paid 
before  issue  of  the  lease  has  been  paid  or  tendered  or  such  payment 
before  issue  has  been  waived  in  writing  by  the  party  entitled 
thereto,"  contemplating  evidently  that  an  agreement  may  provide 
for  payment  of  the  purchase  money  or  compensation  partly  in 
cash  before  the  issue  of  the  lease  and  partly  afterwards,  whether 
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H.  C.  OF  A.  by  instalments  or  not  as  the  parties  choose  to  agree.     Provision 

1QAA 

is  thus  made  that,  where  by  the  a^eement  part  of  the  money 
Dike  of     ^^  required  to  be  paid  before  the  issue  of  the  lease,  the  Ministo: 

GoLi^MrawJo  ®^*^'^  ^®  satisfied  that  that  part  has  been  paid,  or  that  paym^it 
Co.         has  been  waived.    Then  sec.  74  provides  that  neither  the  holding 

Armstrono.  of  a  miner's    right  nor  the  granting  of  a   lease  shall    confer 
orifflth^  J     ^P^J^  ^^^  lessee  any  right  of  entry  upon  the  land  for  the  purpose 
of  mining,  "  unless  and  until  such  person  shall  either  have  paid 
or  tendered  to  the  owner  or  owner  and  occupier  of  such  land  the 
amount  of  compensation  determined  as  in  this  Act  provided,''  that 
is,  in  the  present  case,  compensation  for  surface  damage,  "  or  have 
paid  or  tendered  to  the  owner  the  purchase  money  of  land  taken 
under  the  provisions  of  this  Part  or  have  entered  into  an  agree- 
ment in  writing  with  such  owner  or  owner  and  occupier  as  to  sach 
compensation  and  the  payment  thereof  and  such  payment  tender 
or  agreement  shall  have  been  certified  on  the  leaseor  on  theregistra- 
tion  of  the  claim  by  the  owner  and  occupier  or  trustees  or  by  the 
Minister  or  Warden ;  or  in  case  no  compensation  is  payable  the 
same  shall  have  been  certified  in  the  manner  aforesaid."     That 
shows  that  the  title  from  the  Crown  is  conferred  by  the  lease,  and 
the  title  from  the  owner  of  the  freehold  either  by  payment  in 
advance  of  the  purchase  money  or  compensation  agreed  to  be  paid, 
or  by  payment  of  the  compensation  assessed  by  the  Warden,  or  by 
an  executory  agreement  as  to  purchase  money  or  compensation  to 
be  paid  in  part  in  the  future,  and  such  agreement  or  payment 
is  required  to  be  certified  on  the  lease.     It  appears  to   me  to 
follow  that  the  term  "  compensation  "  in  sec.  74  must  include  pur- 
chase money,  because  otherwise  there  is  no  provision  whatever 
made  for  the  case  where  the  title  to  occupy  land  for  mining  pur- 
poses is  under  an  agreement  providing  for  payment  of  future 
instalments,  and  yet  by  sec  78  the  Minister  is  required  to  satisfy 
himself  that  all  payments  agreed  to  be  made  before  the  issue  of 
the  lease  have  been  made.     It  was  suggested  that  the  words  pur- 
chase money  can  only  be  applied  where  the  freehold  is  required, 
and  reference  was  made  to  sec.  91,  where,  probably,  purchase 
money  for  the  freehold  of  land  acquired  in  fee  simple  is  dealt 
with.      But  in  sec.  90  land  occupied  by  the  holder  of  a  miner's 
right  is  spoken  of  as  land  occupied  as  a  claim,  and  the  purchase 
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isioney  for  such  land  is  also  spoken  of,  and  when  one  considers  R-  C.  of  A 
t;he  nature  of  a  claim,  it  is  obvious  that  the  holder  of  a  claim  is 
not  likely  to  desire  to  buy  out  and  out  the  land  on  which  the     duke  of 
<claim  is,  his  own  title  being  precarious,  as  it  is  liable   to   be  Gowi"lii^o 
•defeated  by  his  ceasing  to  occupy  the  land  or  by  his  omitting  to        Co. 
renew  his  miner's  right  Armstrouo. 

It  appears  to  me  that  this  part  of  the  compensation  provided    q^^^  j 
^or,  although  it  is  sometimes  called  purchase  money,  is  in  the 
nature  of  rent,  unless  it  is  a  lump  sum  paid  in  advance.     In 
either  case  it  is  compensation  for  land  taken,  as  distinct  from 
compensation  for  surfeu^e  damage.     It  may  be  paid  in  advance 
for  the  whole  term  of  the  lease.     If  it  is  to  be  paid  in  cash,  no 
question  arises.   But  if  it  is  to  be  paid  during  the  currency  of  the 
term,  then  in  substance  it  is  rent,  although  it  is  called  purchase 
money.   That  is,  it  is  an  ascertained  price  to  be  paid  periodically  for 
the  right  to  occupy  the  surface.     Whatever  term  may  be  applied 
to  it,  it  is  in  substance  rent.     In  sec  29  the  term  compensation  is 
clearly  used  in  that  sense,  and  sec  79  (1)  confirms  the  view.     It 
provides  that : — "  If  after  the  granting  of  any  lease  or  the  com- 
mencement of  work  on  any  claim  marked  out  under  this  Part  the 
lessee  or  holder  of  a  miner's  right  desire  to  occupy  any  portion  of 
the  surface  of  the  land  comprised  in  such  lease  or  claim  in  addition 
to  the  surface  area  which  he  is  already  entitled  so  to  occupy  and 
if  within  twenty-one  days  after  notice  in  writing  to  the  owner  or 
owner  and  occupier  by  such  lessee  or  holder  of  his  desire,  no 
agreement  in  writing  be  made  as  to  the  amount  of  compensation 
or  purchase  money  (as  the  case  may  be)  to  be  paid  therefor,  then 
on  the  complaint  of  any  party  the  warden  may  subject  to  the 
provisions  of  this  Part  determine  the  amount  of  compensation  or 
purchase  money  to  be  paid." 

I  am  led  by  these  considerations  to  the  conclusion  that  the 
parties  may  agree  for  the  further  payment  of  purchase  money  or 
compensation,  and  that  when  it  is  to  be  paid  in  the  future,  it  is 
in  the  nature  of  rent. 

The  next  question  is  whether  such  an  agreement  runs  with  the 
land.  I  will  take  the  case,  first,  where  the  lease  is  issued  to  the 
original  applicant  who  has  entered  into  an  agreement  with  the 
freeholder  for  payment  for  the  land  of  which  the  freeholder  is 
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^       substance,  rent   Sec.  74  treats  the  lessee  in  such  a  case  as  a  party 
Ddke  of     to  the  agreement,  and  of  course  he  is  in  that  case.    In  my  opinioo. 

C^ld"  l^MN^j  ^^^  ^^^^^  ^*  ^^^  provisions  of  the  Act  to  which  I  have  called 
^'(>*         attention  is  that  the  Crown,  when  granting  a  lease  of  a  mine,  also 
Armstkonc.  exercises  a  statutory  power  to  grant  a  lease  of  the  surface  on  the 
orifflthc  J     conditions  of  the  agreement  which  are  to  be  regarded  as  incorpor- 
ated with  the  covenants  in  the  lease  itself  for  the  benefit  of  the 
owner  of  the  freehold,  and  that  those  conditions  run  ^with  the 
land  both  in  favour  of  the  assignee  of  the  freehold  and  against 
the  assignee  of  the  lease.     That  is  as  a  matter  of  construction  of 
the  Statute.   Probably  being  in  the  nature  of  statutory  covenants 
they  fall  within  the  Statute  32  Henry  YIII.  c  34,  as  matters 
which  touch  or  concern  the  thing  demised,  and  bind  the  party 
occupying   the  land  for  a   fixed   term.      For  payment  for  the 
right   to  occupy  the  land  is  certainly  a  matter  which  touches 
or  concerns   the  thing  demised,  and  so  would  fall  within  the 
Statute.      If  that  Statute  does  not  apply  I  think  that  the  Mines 
Act  1897  itself  makes  the  conditions  of  the  agreement  statutory 
incidents  to   the  demise.      In  the    present   case  the  Skgreemeut 
was   not   made   between   the  lessees   and   the   land-owner,   but 
between  Morton  and  the  landowner.     But  Morton  assigned  the 
application  to  the  defendants  before  the  lease  was  issued.     What 

*  effect  is  given  by  the  Statute  to  such  an  assignment?     What 

right  is  conferred  by  the  mere  making  of  an  application  ?  Sec. 
98  provides  that: — "  Pending  any  application  for  a  lease  or  renewal 
of  a  lease  under  the  provisions  of  this  Part  it  shall  not  be  lawful 
to  mark  out  as  a  claim  or  include  within  the  boundaries  of  any 
claim  the  land  applied  for  or  any  part  thereof,  and  no  such 
marking  out  shall  confer  any  right  or  title  to  the  said  land." 
Sec.  99  (4)  deprives  the  owner  of  the  land,  pending  the  applica- 
tion, of  the  right  to  make  any  agreement  with  the  holder  of  a 
miner  s  right.  Sec.  112  provides  that : — "  Any  applicant  for  a 
mining  lease  may  with  the  approval  of  the  Minister  and  in 
accordance  with  the  regulations  transfer  the  whole  or  any  portion 
of  his  interest  in  his  application  to  any  person."  Sec.  74  speaks 
of  the  lessee,  whoever  he  may  be,  as  a  party  to  the  agreement, 
because  the  granting  of  a  lease  to  him  does  not,  where  there  is  an 
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agreement  for  compensation  or  purchase  money,  entitle  him  to  K-  ^-  ®^  ^• 
enter  the  land  unless  and  until  the  agreement  has  been  certified       ^^\ 
on  the  lease.     In  my  opinion,  the  application  for  a  lease  creates     Ddke  of 
and  confers  on  the  applicant  an  inchoate  right,  and   the  same  ^ld^m^^^g 
rights  and  obligations  which  are  conferred  and  imposed  upon  the         ^o- 
person  who  was  the  original  applicant  devolve  upon  the  lessee  Armstrong. 
who  has  become  such  by  reason  of  a  prior  assignment  to  him  of    oriffith  c.j. 
the  application.      For  these  reasons,  I  am  of  opinion  that  these 
covenants,  or  whatever  they  may  be  called,  run  with  the  land. 
Sec.  29,   indeed,   assumes  that   that  is  so,   because  that  section 
applies  to  all  leases,  and  allows  leases  to  be  surrendered  and  a 
fresh  consolidated  lease  to  be  issued,  and  it  provides  that,  when 
the  term  of  the  proposed  consolidated  lease  extends  beyond  the 
terms  of  the  surrendered  leases,  '*  if  such  proposed  consolidated 
lease  shall  comprise  private  lands  compensation  shall  be  assessed 
in  accordance  with  the  provisions  of  this  Act  in  respect  of  any 
portion  of  the  term  thereof,"  that  is  the  new  term,  **  for  which 
compensation   shall  not  have  been  already  assessed,''   assuming 
that  the  compensation  which  has  been  paid  or  agreed  to  be  paid 
in  respect  of  a  lease  is  for  the  whole  of  its  term,  or  that  some 
part  of  it  extends  at  any  rate  over  that  period.     Then,  if  a  lease 
for  a  longer  period  is  granted,  title  for  the  additional  term  is  to 
be   acquired   from   the  freeholder   either  by   agreement  or   by 
compensation  so  far  as  it  has  not  already  been  acquired. 

This  agreement,  then,  running  with  the  land,  how  far  does  it 
bind  the  defendants  ?  So  far,  I  would  answer,  as  under  the 
Statute  32  Henry  VIII.,  c.  34,  covenants  run  with  the  land,  i.e., 
so  far  as  the  agreement  touches  or  concerns  compensation  or 
purchase  money.  It  was  contended  that  an  agreement  under  this 
Act  must  be  for  the  payment  of  a  lump  sum.  The  provisions  of 
sec.  75  are  that  the  parties  may  agree  as  to  the  amount  of 
purchase  money  of  the  land  proposed  to  be  taken,  or  as  to  the 
amount  of  compensation.  Ordinarily  men  may  make  an  agreement 
in  any  terms  they  choose.  The  payment  may  be  by  cash  or  in 
kind.  It  may  be  payable  by  instalments  or  on  a  contingency.  It 
may  be  ascertained  in  any  way  the  parties  think  fit,  except  so  far 
as  their  liberty  is  restrained  by  some  Statute.  In  the  case  of  a 
speculative  subject  matter  such  as  a  gold  mine,  where  all  the 
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'^       ductive,  and  when  the  value  of  the  surface  may  vary  very  mock 

DrKB  OF     during  the  term,  there  is  nothing  unreasonable  in  the   parties 

(^LD  M^inTno  '^^'^i^g  ^^  amount  of  the  purchase  money  depend  on  the  quantity 

Co.         of   gold  that  may  be  obtained.     There   is  absolute   liberty  to 

Armstrong,  contract.     Anything  which  relates  to  the  price  to  be   paid  for 

orifflihc.j.     conipensation   for  surface  damage  may  properly  be  made   the 

subject  of   the  agreement:  there   is   no   restriction,   express  or 

implied. 

In  this  case  the  agreement  was  as  I  have  already  stated.  So 
far  as  the  land  to  be  taken  or  occupied,  the  sum  of  £5  an  acre  is 
part  of  the  price,  and  the  other  part  is  the  percentage  or  royalty 
of  3  per  cent,  of  the  gross  yield  of  gold.  It  is  said  that  it  is 
unlawful  to  make  an  agreement  to  pay  a  royalty.  Why  is  it 
unlawful  ?  The  person  who  makes  the  agreement  to  pay 
according  to  the  quantity  of  gold  obtained  is  the  miner  who  is 
going  to  acquire  from  the  Crown  the  gold  in  the  land.  It  is  his 
own  gold,  and  there  is  no  reason  why  he  should  not  pay  out  of 
his  own  pocket  any  proportion  he  chooses  of  the  gold  he  obtains 
when  he  does  obtain  it  There  is,  therefore,  nothing  in  that 
objection. 

It  follows,  then,  that  this  agreement  was  binding  in  its  entirety 
so  far  as  the  price  is  to  be  paid  by  instalments  or  rent.  It  was 
binding  upon  the  defendants  when  they  became  assignees  of  the 
application  and  then  lessees  of  the  land. 

I'he  other  objection  is  that  the  obligations  ceased  upon  the 
surrender  of  the  lease.  It  is  admitted  that  the  surrender  was 
made  for  the  purpose  of  getting  rid  of  the  defendants'  obligation 
under  the  original  lease.  Bearing  in  mind  that  you  must  have 
two  titles,  one  from  the  Crown  and  the  other  from  the  freeholder, 
the  defendants  can  free  themselves  from  their  obligation  to  the 
Crown  only  by  an  arrangement  with  the  Crown;  and  can  free 
themselves  from  their  obligations  to  the  freeholder  only  by  an 
arrangement  with  him.  But  they  cannot  free  themselves  from 
their  obligations  to  the  one  by  an  agreement  with  the  other.  I 
think  the  doctrine  laid  down  in  the  case  of  Lcmdon  amd  West- 
minster Loan  and  Discount  Co,  v.  Drake  (1)  is  entirely  applicable 

(1)  6  G.B.  N.S.,  798,  at  p.  810. 
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to   the  present  case.     I  read  from  the  judgment  of  the  Court   H.  C.  of  a. 
delivered  by  Williams  J. — "  On  the  other  hand,  it  is  laid  down,       ^^\ 
as   to  a  surrender,  in   Co,  Litty  3386,   that  'having  regard  to     x)uke  op 
strangers  who  were  not  parties  or  privies  thereto  (lest   by  a  ^kllinoton 
voluntary  surrender  they  may  receive  prejudice  touching  any        Co. 
Tight  or  interest  they  had  before  the  surrender)  the  estate  sur-  Armstrong. 
rendered    hath   in   consideration   of  law   a   continuance.'     This    ^.^ZTT. , 

Griffltn  C.J. 

doctrine  has  been  fully  adopted  and  acted  on  in  modem  cases." 

In  my  opinion  that  doctrine  is  applicable  to  this  case.  The 
right  of  the  freeholder  was  a  right  or  interest  which  he  had 
before  the  surrender,  and  the  surrender  cannot  operate  to  preju- 
dice it.     Sec.  29  of  the  Mines  Act  1897  assumes  that  that  is  so 

• 

It  provides  that  if  the  surrender  of  a  lease  is  followed  by  the  issue 
of  a  new  lease  for  an  extended  period,  compensation  is  to  be  paid 
only  with  reference  to  the  additional  period,  leaving  the  com- 
pensation agreed  to  be  paid  in  respect  of  the  original  period 
untouched.  Sec.  37  of  the  Miries  Act  1904  makes  it  even  more 
clear  that  that  was  the  intention  of  the  legislature.  In  my 
opinion,  therefore,  the  defences  set  up  by  the  defendants  fail,  and 
the  plaintiff  is  entitled  to  retain  the  judgment  pronounced  in  his 
favour  by  Madden  C J. 

Barton  J.  The  learned  Chief  Justice  has  dealt  completely 
with  the  case.  I  concur  with  his  judgment,  and  by  way  of 
further  illustration  merely  wish  to  refer  to  a  case  in  which 
London  and  Westminster  Loan  and  Discount  Go,  v.  Drake  (1), 
was  unanimously  followed  by  the  Court  of  Exchequer.  That 
is  the  case  of  Saint  v.  Pilley  (2).  There  a  lessee  of  business 
premises  having  become  insolvent,  the  trustee  in  liquidation 
put  up  the  fixtures  for  sale  by  auction,  under  conditions  which 
required  them  to  be  "  cleared "  by  the  purchaser  in  two  days 
from  the  sale.  The  plaintiff  bought  the  fixtures;  but  with 
the  knowledge  of  the  trustee,  allowed  them  to  remain  on  the 
premises  whilst  he  was  treating  with  the  landlord  for  a  new- 
lease.  Tliis  negotiation  fell  through,  and  the  trustee  surrendered 
the  premises  to  the  landlord,  who  re-let  them,  the  fixtures  still 
remaining  affixed.     About  a  fortnight  afterwards  the  plaintiff 

(1)  6  C.B.  N.S.,  798.  (2)  L.R.  10  Ex.,  137. 
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H.  C.  OF  A.   learning  of  the  surrender,  applied  to  the  landlord  for  the  fixtures. 

^_^_^       In   an   interpleader  issue   between   the   plaintiff  and    a  person 

Duke  of     claiming   title   through   the  new  tenant,  it  was  held   that  the 

(ioLD  Mining  plaintiii  had  not  lost  his  right  by  delay  or  laches,  and   that  htf 

^^-         was  entitled  to  the  fixtures.     Cleasby  B.  in  delivering  judgment 


V. 


Barton  J. 


Armmtrono.  said  (1),  that  the  case  of  London  and    Westminstei'  Loan  and 
Discount  Co.  v.  Brake  (2),  was  an  authority  which  applied  to 
the  case,  and  that  the  Court  could  not  decide  on  the  ground  taken 
on  behalf  of  the   defendant  without  in  eftect  overruling   that 
decision.    Pollock  B.  was  of  the  same  opinion  and  said  (3) : — "  The 
tenant  has,  therefore,  an  interest  in  the  fixtures  which  may  well 
be  the  subject  of  an  assignment.     If  so,  then  tlie  passage  from 
Co.  Lilt,  338b,  cited  by    Willes  J.  in  London  and  WestniiTister. 
Loan  and  Discount  Co,  v.  Drake  (4),  applies,  and  is  not  only 
binding  upon  us,  but  is  agreeable  to  the  true  notions  of  what  is 
right  and  equitable."     Aviphlett  B.  was  of  the  same  opinion  and 
said  (5) : — "  But  aa  to  the  fixtures,  the  plaintiff  having  bought 
and  paid  for  them,  the  property  in  them  vested  in  him,  and  he 
had  the  same  right  of  removal  which  the  tenant  had  had.     Sub- 
sequently the  trustee  took  on  liimself  to  surrender  the  term  to 
the  landlord,  and  the  question  is  whether  this  surrender,  though 
good  as  regards  the  tenant,  could  prejudice  a  third  person  who 
had  derived  an  interest  for  value  from  the  tenant  through  the 
trustee.     It  is  a  well  known  rule  that  a  man  cannot  derogate  from 
his  own  grant,  and  the  surrender  to  the  landlord  must  therefore 
be  subject  to  the  sale  previously  made  to  the  plaintiff.     I  should 
without  hesitation  apply  that  rule  if  there  were  no  decision  to 
that  effect ;  but  we  have  an  express  authority  in  London  and 
Westminster  Loan  and  Discount  Co.  v.  Drake  (6)."     The  decision 
in  the  last-mentioned  case  having  thus  been  expressly  adopted 
as  late  as  1875  by  the  Court  of  Exchequer,  no  doubt  is  left  upon 
my  mind  as  to  the  law  upon  which  the  principle  is  founded.     I 
am,  therefore,  of  the  same  opinion  as  the  learned  Chief  Justice 
upon  that  part  of  the  case.     The  surrender  of  the  lease  wnth  the 
view  to  obtain  a  fresh  lease  in  order  to  relieve  the  defendants 
from  the  burden  of  the  agreement  which  was  acted  on  and  adopted 


(I)  L.R.  lOEx.,  137,  at  p.  139. 

{2)  6C.B.  N.S.,  798. 

(3)  L.R.lOKx.,  137,  at  p.  140. 


(4)  6C.B.  N.S.,798. 
(6)L,R.  10  Ex.,  137,  at  p.  141 
(6)  6  C.B.  N.S.,  79S. 
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by  them,  and  by  which  they  are  sought  to  be  bound,  is  a  piece  '^'  ^-  ®'  '^• 

...  .    .  .     .  1906 

of  futility,  and  I  am  glad  to  think  it  is,  because  it  is  my  distinct       ^^_\ 
opinion  that  this  company,  in  the  manner  in  which  they  have     dukb  ok 
dealt  with  the  plaintiff  and  his  rights,  have  evinced  a  spirit  which,  (^o^^D^MnsnfG 
to  put  it  at  its  best,  is  not  creditable.  ^^• 

I  therefore  concur  in  the  judgment  of  the  Chief  Justice.  Armstrong. 

Barton  J. 

O'Connor  J.   read  the  following  judgment.      In  this    case 
the  respondent,   Armstrong,   seeks  to  enforce  the   contract   of 
the   1 3th   April   1901,  against  the  appellant  company.      It  is 
admitted  that  the  contract  was  made  between  Armstrong  and 
Morton  before  the  appellants  had  $tny  existence  as  a  company, 
and   that  the  respondent  cannot  make  them   liable   unless  he 
can  establish  either  that  there  was  a  novation  of  the  contract 
after  the  company  came  into  existence,  or  that  by  the  opera- 
tion  of  the  Mines  Act  1897  the  transfer   to  them  under  sec. 
112  of  all  Morton's  interest  in  the  application  vested  in  them  all 
Morton's  rights,  and  imposed  on  them  all  his  obligations  under 
the  contract.     It  is  essential  to  novation  that  there  should  be  an 
independent  contract  by  which  the  new  party  binds  himself  in 
the  terms  of  the  old  contract.     It  is  not  contended  that  there  was 
in  this  case  any  express  independent  contract  of  that  kind,  but  it 
is  said  that  such  a  contract  can  and  ought  properly  to  be  implied 
from  the  facts.     As  one  answer  to  that  contention  it  was  urged  by 
the  appellants,  in  view  of  the  requirement  of  sub-sec.  2  of  sec.  75, 
that  an  agreement  for  compensation  shall  not  be  valid  unless  in 
writing,  that  no  such  implied  contract  can  have  any  validity.     The 
Chief  Justice  in  the  Court  below  held  that  that  requirement  could 
be  waived,  and  was  waived  by  Armstrong.     It  is  unnecessary  to 
express  any  opinion  on  that  point  because  it  appears  to  me  that 
there  is  no  evidence  to  justify  the  implication  of  any  such  inde- 
pendent contract  between   Armstrong  and  the  company.     No 
doubt,  both  parties  from  the  beginning  of  work  under  the  lease 
acted   under   the  agreement  of  the  13th  April,  and  up  to  the 
time  of  the  surrender  complied  with  its  provisions.     But  they  did 
so,  not  because  of  the  existence  of  any  independent  contract  of 
novation,   but  because  they   both  believed,  mistakenly  as  the 
appellants  contend,  that  the  terms  of  the  original  agreement  were 
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H.  c.  OF  A.   binding  on  them.     These  circumstances  of  themselves  furnish  no 

, '^       evidence  of  an  implied  contract.     The  case  of  in  re  Sorihumber- 

DoKE  OK     IcLnd  Avenue  Hotel  Co,  (1)  is  in  point,  and  the  observations  of 

Go1d"ii1^m^  -^P^  ^^'  *^  applicable  to  the  facts  before  us  (2).     "  It  seems 
^J>'         to  me,"  he  says,  "impossible  to  infer  such  a  contract,  for  it  is  clear 

AkMsTRONti.  to  my  mind  that  the  company  never  intended  to  make  any  new 
B~~j      contract,  because  they  firmly  believed  that  the  contract  of  the 
24th  of  July  was  in  existence,  and  was  a  binding,  valid  contract. 
Everything  that   was   done  by  them  after  their  incorporation 
appears  to  me  to  be  based  upon  the  assumption  that  the  contract 
of  the  24th  of  July  1882,  was  an  existing  and  binding  contract." 
The  case  of  Bagot  Pnewinatic  Tyre  Go,  v.  Clipper  Pnevumatie 
Tyre  Co.  (3)  is  also  an  authority  that  from  such  circumstances  of 
themselves  there  can  be  no  implication  of  a  contract  carrying 
liability  either  at  law  or  in  equity.     Vatighan  WiUiams  L.J., 
in  reference  to  a  contention  raised  in  that  case  similar  to  the 
respondent's  contention  in  this,  says  (4): — "And,  as  I  understand 
it,  the  suggestion  is  this,  that  the  defendants  are  liable  to  the 
plaintiffs,  not  in  law,  but  in  equity,  because,  though  the  contract 
of  March  3  was  not  made  with  the  defendants,  and  the  licence  of 
March  4  was  not  granted  to  them,  yet  they  have  had  the  benefit 
of  the  licence  and  have  been  acting  under  it.     This,  it  is  sidd, 
makes  them  in  equity  directly  answerable  to  the  plaintiffs.     They 
have,  it  is  said,  received  the  benefit  which  has  resulted  from  a 
contract  to  which  they  were  not  parties,  and  they  have  thereby 
taken  upon  themselves  the  burden  of  that  contract.     To  my  mind 
that  has  never  been  the  law."     In  my  opinion,  therefore,  there 
was  no  novation  of  the  original  agreement  of  the  13th  April 
1901,  and,  apart  from  the  operation  of  the  Mines  Act  1897,  it 
cannot  bind  the  appellant  company. 

I  think  the  appellants  are  right  in  their  contention  that,  even 
if  upon  transfer  of  the  original  applicants  rights  under  sec  112 
they  did  become  bound  to  carry  out  all  the  obligations  under  his 
agreement  with  the  land  owner  for  compensation,  they  can  only 
become  bound  in  respect  of  obligations  which  could  legally  be 
imposed  under  the  Act.     They  urge  that  in  respect  of  two  matters 

(1)  33  Ch.  D.,  16.  (3)  (1902)  1  Ch.,  146. 

( 2)  33  Ch.  D.,  16,  at  p.  22.  (4)  (1902)  I  Ch.,  146,  at  p.  166. 
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for  which  it  provides  the  agreement  goes  beyond  the  sanction  of  ^'  C*  ^'  ^' 

1006 

the  Act.     The  undertaking  to  pay  compensation  by  means  of  a 
royalty  is,  it  is  urged,  contrary  to  the  Act.     It  is  also  contended     d,jke  of 
that  the  compensation  on  the  face  of  the  agreement  includes  Q^LD^MiMNCi 
something  more  than  the  compensation  for  surface  damage  which         <^- 
the  landowner  is  entitled  to  under  sec.  76,  sub-sec.  (6).     There  is  Armstrong. 
no  ground  for  the  first  objection.     The  royalty  is  a  percentage  on    O'Connor  j 
the  yield  of  gold  obtained  from  the  land.     When  the  gold  is  won 
it  becomes  by  virtue  of  the  lease  the  mineowner's  property,  and» 
unless  there  is  a  prohibition  in  the  Mines  Act  against  making 
a  stipulation  in  that  form,  it  is  quite  legal  and  binding.     The  Act 
contains   no    prohibition    express  or  implied   against   it.     The 
Attorney-General  referred  us  to  sec.  16  of  the  Mining  on  Private 
Property  Act  1884,  which  was  the  section  in  that  Act  conferring 
upon  the  landowner  the  right  to  make  an  agreement  for  compen- 
sation with  the  applicant  for  a  gold  mining  lease.     The  last  words 
of  that  section  are   as   follows : — "  Notwithstanding    anything 
herein  contained,  an  agreement  or  contract  may  be  entered  into 
with  the  owner  and  occupier  for  compensation  being  made  by 
percentage  of  the  gold  taken  from  the  mines  under  such  land  or 
otherwise." 

In  the  subsequent  legislation,  which  repealed  that  Act  and  sub- 
stituted other  provisions,  those  words  are  not  repeated.  From 
that  omission  it  is  sought  to  draw  the  inference  that  the  legisla- 
ture intended  to  prohibit  an  agreement  for  compensation  in  that 
form.  There  is  no  justification  for  the  inference  to  be  found  in 
the  words  themselves  or  in  any  of  the  Mining  Acts.  Without 
those  words  a  contract  to  pay  compensation  by  a  royalty  upon 
gold  won  by  the  lessee  would  have  been  legal.  Their  insertion 
in  the  earlier  Act  was  therefore  unnecessary,  and  their  omission 
in  the  subsequent  legislation  can  have  no  significance. 

With  regard  to  the  next  objection,  that  the  agreement  stipulates 
for  compensation  outside  the  Act,  that  is  to  say,  for  something 
beyond  surface  damage,  it  will  be  well  to  examine  the  agreement 
before  considering  the  provisions  of  the  Act.  After  reciting  that 
Morton  had  applied  under  the  Mines  Act  for  a  mining  lease,  and 
that  Armstrong  was  the  owner  of  the  land  and  had  claimed  com- 
pensation under  the  Act,  it  alleges  ''  it  has  been  and  is  hereby 
VOL.  III.  72 
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H.  C.  or  A.    mutually  agreed  and  determined  "  between  the  parties  as  follows: 

1906.        a  Tjjg^t  the  amount  of  compensation  to  be  paid  to  the  said  John 

Duke  of     Armstrong  under  the  said  Act  for  damages  shall  be  the  sum  of 

vVkllinoton  twenty-five  pounds  for  five  acres  of  the  surface  of  the  land  to  be 
(lOLD  Mining  -^  ^ 

Co.         taken  and  occupied  by  the  said  John  Morton  "  for  the  purpose  of 
Armstrong,  making  or  sinking  from  the  surface  such  shaft  or  shafts  as  may 
r^  be  deemed  necessary  or  requisite  for  conducting  mining  operations, 

and  the  sum  of  five  pounds  for  any  additional  acre,  &c,  of  the 
surface  of  the  said  land  taken  and  occupied  by  the  said  John 
Morton  for  machinery,  sludge,  trains  or  railways,  &a  The  agree- 
ment is  one  for  the  payment  of  compensation,  not  purchase  money. 
It  contains  no  mention  of  purchase  money.  It  will  be  noted  that 
the  portions  of  the  land  in  respect  of  which  five  pounds  per  acre 
is  to  be  paid  are  to  be  used  for  purposes  which  will  completely 
occupy  and  cover  the  surface  of  the  land  so  that  it  can  be  put  to 
no  other  use,  whereas  work  may  go  on  under  other  portions  of  the 
lease  without  any  use  of  the  surface  or  any  risk  of  damage  to  the 
surface  beyond  that  of  subsidence.  In  this  respect  the  agreement 
follows  the  Act  and  the  Regulations.  The  latter  very  reasonably 
draw  a  distinction  between  portions  of  the  lease  in  which  the  sur- 
face is  to  be  used  and  occupied,  and  portions  in  which  the  surface 
is  not  to  be  used,  and  in  respect  of  which,  therefore,  surface 
damage  will  be  indirect  and  contingent  only. 

Sec.  73  requires  the  applicant  to  peg  out  the  land  to  be  applied 
for  according  to  Regulationa  One  of  the  Regulations — it  is  set  out 
at  length  in  Gardn-er  v.  Bilttner  (1) — provides  that  in  case  "  only  a 
portion  of  the  surface  is  required  the  same  shall  be  marked  out 
by  posts  painted  red  ...  so  that  the  posts  may  if  possible 
be  kept  so  erected  and  painted  until  the  termination  of  the  pro- 
ceedings under  these  Regulations."  The  object  of  such  a  regula- 
tion is  that  the  parties  and  the  Warden  may  be  able,  in  assessing 
compensation,  to  judge  what  portions  of  the  surface  will  be  taken 
and  occupied  completely  for  the  piu^pose  of  the  mine,  and  what 
portions  will  be  subject  only  to  such  damages  as  may  arise  from 
underground  workings.  The  distinction  is  also  recognized  in 
sec.  79,  which  provides  that  if  after  commencement  of  work  on 
any  lease  the  lessee  wishes  to  occupy  any  portion  of  the  surface 

(1)  27  V.L.R,,  106. 
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to  occupy  he  may,  after  notice  to  the  owner,  and  on  failure  to  agree       ^^_\ 
about  the  further  compensation,  have  the  further  compensation  or     dukb  of 
purchase  money  assessed  by  the  Warden.   This  distinction  between  G()ld  mining 
the  parts  of  the  land  taken  and  occupied  completely  from  the  sur-         ^^' 
face  downwards,  and  those  on  which  the  lessee  exercises  his  rights  Armstrong. 
only  under  the  surface,  is  essential  to  the  fair  adjustment  of  the     oconnor  j. 
respective  interests  of  the  landowner  and  the  mineowner.     Taking 
its  general  effect,  therefore,  the  agreement  fixes  compensation  for 
damages  to  the  portions  taken  and  occupied  at  what  is  probably 
equal  to  the  purchase  price  of  the  fee  simple,  and  adjusts  all  other 
damage  to  the  surface  by  pajnnent  of  a  percentage  of  the  gold 
yield.   There  is  nothing  contrary  to  the  Act  in  such  an  agreement. 
Sec  76,  no  doubt,  limits  the  amount  of  compensation  in  the  case 
of  land  alienated,  as  this  was,  after  the  29th  December  1884,  to 
"  compensation  for  surface  damage."     But,  if  the  lessee  so  uses  the 
surface  as  to  destroy  to  the  owner  its  value  completely,  and  prac- 
tically permanently,  it  may  well  be  that  the  whole  value  of  the 
fee  simple  would  not  be  an  unreasonable  compensation.     It  may 
be  conceded  that  the  parties  cannot  make  an  agreement  under  the 
Act  for  a  compensation  which  the  Warden  could  not  award  under 
sea  77,  but  there  is  nothing  in  the  Act  to  prevent  the  Warden 
from  awarding,  in  respect  of  land  actually  taken  and  occupied, 
compensation  for  damages  to  the  full  extent  of  its  fee  simple 
value,  and  I  can  see  no  reason  why  the  parties,  if  they  think  fit, 
should  not  fix  the  compensation  at  any  amount  which  the  one  is 
willing  to  take  and  the  other  to  give  as  representing  that  value. 
I  may  add  that  I  entirely  concur  in  the  view  of  my  learned  brother 
the  Chief  Justice  as  to  the  meaning  of  the  word  "  compensation  " 
as  used  in  sec.  74,  and  the  other  sections  to  which  he  referred. 
Therefore,  whether  the  compensation  is  regarded  as  purchase 
money,  or  as  merely  compensation  for  damage  to  the  surface,  it 
may  be  lawfully  included  in  an  agreement  under  the  Act.      It 
follows  therefore  that  the  Attorney-General  has  failed  to  show 
that  the  agreement  is  outside  the  authority  of  the  Act. 

The  next  question  is,  did  the  benefits  and  the  obligations  of  the 
agreement  vest  in  the  appellant  company  on  Morton's  transfer  to 
them  of  his  interest  in  the  application  ? 
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H.  C.  OF  A.       I  may  say  here,  with  regard  to  the  question  whether  the  oWi- 

gations  under  the  agreement  are  such  as  would,  apart  from  the 

Duke  ok     operation  of  the  Statute,  run  with  the  land,  I  agree  with   the 

G  "^  D^M  miNtf  observations  of  my  learned   brother  the  Chief  Justice.     But  I 

^0-         base  my  judgment  upon  the  operation  of  the  Statute.     In  my 

Armstrong,  opinion,  all  the  benefits  and  all  the  obligations  of  the  agreement 
o'Comior  J     ^^^  Compensation  passed  to  the  appellant  company  on  the  transfer 
of  Morton's  application  under  sec.   112.    The  Crown  grant  not 
.   only  excepts  the  gold  in  the  land  granted,  but  reserves  to  the 
Crown  and  its  agents  the  exercise  of  such  rights  over  the  land  as 
may  be  necessary  for  sinking  shafts  and  carrying  on  in  other 
ways  the  operation  of  winning  the  gold.     It  is  in  the  power  of 
the  Crown,  and  not  of  the  landowner,  to  give  such  rights  over 
the  surface  to  the  lessee.     One  of  the  objects  of  the  Act  of  1897 
is  to  provide  machinery  for  conferring  those  rights  on  the  lessee  or 
miner.     But  it  enacts,  as  a  condition  to  be  fulfilled  before  those 
rights  are  conferred  on  the  lessee  or  miner,  that  he  shall  pay 
or  make  a  binding  agreement  to  pay  the  landowner  compensa- 
tion.    The  intending  lessee  can  make  no  agreement  for  compensa- 
tion with  the  landowner  until  he  has  become  an  applicant  for  a 
lease  under  the  Act.     By  sec.  99  the  application  is  pending  from 
the  marking  out  of  the  land  until  the  granting  of  the  lease.     By 
sec.  78  the  Minister  cannot  issue  a  lease  until  compensation  has 
been  awarded  by  the  Warden  or  the  agreement  with  the  land- 
owner has  been  executed  and  filed  with  the  Minister,  and  by  sec. 
74,  even  when  the  agreement  has  been  executed,  no  right  of 
entry  under  the  lease  is  given  until  payment  of  the  agreed  com- 
pensation has  been  certified  on  the  lease.     The  whole  scheme  of 
the  Act  shows  that  the  agi'eeraent  for  compensation  is  not,  as  was 
contended,  an  independent  transaction  with  the  landowner  going 
on  contemporaneously  with  the  application,  but  is  a  necessary 
step  in  the  application  itself,  and  a  condition  precedent  to  its  being 
granted,  and  that  condition  the  Government  take  upon  themselves 
to  secure  by  making  its  fulfilment  a  necessary  step  in  the  applica- 
tion.    Under  the  circumstances  the  word  "  application"  in  sec  112 
must  therefore  be  taken  to  include,  not  merely  the  application 
for  the  lease,  but  the  ancillary  agreement  with  the  landowner 
without  which  it  cannot  be  granted.     If  this  were  not  so  it  is 


3  C.L.R.]  OF    AUSTRALIA.  1053 

difficult  to  see  how  an  application  could  be  effectually  transferred.   H-  C-  ^'  ^* 


1006 

No  transfer  could  take  place  without  the  consent  of  the  land-       ^^_\ 
owner  or  a  new  inquiry  as  to  compensation.     I  agree  with  Mr.     Doke  of 
Mitchell  that  the  provisions  of  sec.  77  strongly  support  this  con-  (joldM^wSjo 
tention.     I  am  of  opinion,  therefore,  that  the  transfer  of  Morton's         ^^' 
interest  in  his  application  vested  in  the  appellant  company  all  Armstrong. 
the  benefits  and  all  the  obligations  of  the  agi'eement  of  April  1 90 1 .     o'Connor  J. 

Upon  the  face  of  it  the  agreement  is  to  enure  for  a  fixed  term 
contemporaneous  with  the  term  of  the  lease.  But  it  is  contended 
that  the  appellants  by  their  surrender  of  the  original  lease  have 
relieved  themselves  of  their  obligations  under  the  agreement. 
That  the  transferee  of  the  application  can  thus  by  his  own  act 
rid  himself  of  the  obligations  of  the  agreement  by  virtue  of  which 
he  took  possession  of  the  land  is  a  proposition  which,  fortunately, 
cannot  be  successfully  maintained.  The  principle  laid  down  by 
Lord  Campbell  KC,  in  Piggott  v.  Stratton  (1)  applies.  Quoting  the 
judgment  of  Lord  EUefnhorougk  C.J.,  in  Beadon  v.  Pyke  (2),  he 
says: — "We  consider  it  as  clear  law,  that  though  a  surrender 
operates  between  the  parties  as  an  extinguishment  of  the  interest 
which  is  surrendered,  it  does  not  so  operate  as  to  third  persons, 
who  at  the  time  of  the  surrender  had  rights,  which  such  extinguish- 
ment would  destroy,  and  that  as  to  them,  the  surrender  operates 
only  as  a  grant,  subject  to  their  right." 

The  Government  and  the  company  must  both  be  taken  to  have 
been  aware  that  the  rights  of  the  landowner  under  the  agree- 
ment depended  upon  the  existence  of  the  lease,  that  the  payment 
of  compensation  depended  upon  the  working  of  the  mine,  and 
that  the  compensation  came  year  by  year  from  the  working  of 
the  mine  by  the  appellants  under  that  lease.  Under  these 
circumstances  it  appears  to  me  that  the  principle  underlying  the 
decision  in  Werderman  v.  SodiU  QinSrcde  D'ElectriciU  (3)  applies, 
and  that  it  was  not  open  to  the  company  by  any  arrangement  they 
chose  to  make  with  the  Government  to  relieve  themselves  of  their 
obligations  to  the  landowner  under  the  agreement,  nor  could  they 
by  surrender  of  the  original  lease  relieve  themselves  of  their 
liability  to  pay  the  compensation  as  stipulated  for  in  the  original 

(1)  1  De  G.  F.  &  J.,  33,  at  p.  46.  (2)  5  M.  ft  S.,  146,  at  p.  154. 

(3)  19  Ch.  D.,  246. 
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H.  C.  OF  A.    agreement.     Although  they  now  hold  and  work  the  land  under 

the  new  consolidated  lease  from  the  Government,  they  are  still 

DrKE  OF     liable  to  pay  the  royalty  agreed  upon  as  compensation  under  the 

GoLD^MiM*M»  ^''^gi'^^l  agreement.     For  these  reasons  I  am  of  opinion  that  the 

^o.         learned  Chief  Justice  in  the  Court  below  came  to  a  risrht  con- 

Armstrono.  elusion,  and  that  the  appeal  must  be  dismissed. 


e» 


O'Connor  J. 

Appeal  dismissed  with  costs. 

Solicitor,  for  appellants,  H.  iL  Lee,  Melbourne. 
Solicitors,  for  respondent,  Braham  tt*  Pii*ani,  Melbourne,  for 
Mark  Lazai^us,  Ballarat. 

B.  L. 
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Complainant, 

ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 
H.  C.  OF  A. 

1906. 

^        Oaming  and   Wagering-  -Place  used  for  Betting ^PMic  right  of  loay  or  iofu— 

c^,...  „^  Oamea,  Wagers  and  Betting  Houses  Act  {N.S.  IT.),  {Xo,  18  of  1902),  sees,  17. 19. 

]5  '      '  A  bookmaker  carried  on  bis  business  standing  in  a  lane  or  right  of  way 

which  led  from  a  street  to  the  back  entrances  of  some  houses  facing  the  street. 

Grimth  C.J.,  The  lane  was  open  to  the  public  at  all  times,  and  the  part  in  which  the  book- 
O'Connor  J  J.  maker  stood  was  a  ctd  de  sac  branching  off  from  the  main  passage.     He  had 
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been  in  the  habit  of  standing  at  a  spot  near  one  of  the  comers  furthest  from  H.  C.  OF  A. 
the  entrance  to  the  lane  from  the  street  and  a  few  feet  from  the  door  of  a  shop.  1906. 

It  was  not  shown  that  he  had  any  connection  with  the  shop,  but  people  used         ^"^"^^ 
to  enter  the  shop,  in  which  information  as  to  races  and  horses  was  supplied,         rRiOR 

and  then  come  out  into  the  lane  and  make  bets  with  him.     He  had  no  Sherwood. 

apparatus  set  up  in  the  lane  nor  any  sign  to  indicate  the  nature  of  his  business         •< 

or  that  he  had  appropriated  any  particular  part  of  the  lane  to  himself,  but  no 
other  bookmakers  were  present. 

ffeld^  that  neither  the  lane  nor  any  part  of  it  was  a  place  used  by  the  book- 
maker for  the  purposes  of  betting  within  the  meaning  of  sees.  17  and  19  of  the 
OanieSf  Wagers  arid  Betting- Houses  Act  1902. 

Per  Griffith  C.J.  :  The  term  '*  use  '*  in  those  sections,  having  regard  to  the 
context,  involves  as  an  element  of  the  offence  that  the  place  in  question  is  in 
the  occupation  or  possession  of  some  person,  by  whom  or  by  whose  permission 
use  is  or  might  be  made  of  it  for  the  prohibited  purpose. 

The  '*  place*'  used,  if  it  is  not  a  house,  office,  or  room,  must  be  some 
specific  area  of  land  which  Is  in  the  actual  occupation  of  the  defendant  or  some 
person  by  whose  permission  he  makes  use  of  it.  If  that  is  portion  of  a  larger 
area,  open  to  the  public,  the  defendant's  occupation  must  be  differentiated 
from  that  of  others  by  some  object  of  such  a  nature  that  its  use  involves  the 
actual  exclusive  occupation  of  some  portion  of  the  area,  or  by  some  structural 
or  natural  boundaries. 

Decision  of  the  Supreme  Court :  Sherioood  v.  Prior ^  (1905)  5  S.R.  (N.S.W.), 
639,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  on  a  special  case  stated  under  the  Justices  Act  1902. 

The  appellant  was  charged  upon  an  information  which  alleged 
that  he  used  "  a  place  to  wit  a  right-of-way  off  King  Street 
Sydney  ....  known  as  *  Bank  Court '  for  the  purpose  of 
money  being  received  by  him  .  .  as  and  for  the  consideration 
for  a  promise  to  give  thereafter  certain  money  on  a  contingency 
relating  to  a  certain  horse  race  thereafter  to  be  run."  The 
magistrate,  after  hearing  the  evidence,  dismissed  the  information 
on  the  ground  that  the  place  referred  to  could  not  be  a  place 
within  the  meaning  of  sec.  19  of  the  OameSy  Wagers  and  Betting 
Hovses  Act  1902.  He  found  as  a  fact  that  the  place  where  the 
alleged  offence  was  committed  was  a  place  open  to  the  public  at 
all  times. 

On  the  application  of  the  complainant,  an  inspector  of  police, 
the  magistrate  stated  a  special  case  for  the  opinion  of  the  Supreme 
Court. 
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H.  C.  OF  A-       It  appeared  from  the  evidence,  as  stated  by  DarLey  C.J.  in  his 

judgment,  Sherwood  v.  Prior  (1),  that  Bank  Court  was  a  right 

Prior       of  way  off  King  Street  in  Sydney,  and  was  a  blind  lane,  or  cd 

Sherwood.   ^^  ^^*^>  about  25  or  26  yards  long,  and  about  12  feet  wide.      There 

was  a  branch  off  to  the  right,  which  was  about  10  yards  long  and 

9  feet  wide.     There  was  a  back  entrance  in  this  lane  tx)  houses 
fronting  King  Street  and  George  Street.    One  witness  stated  that 
he  knew  the  place  intimately  for  some  montlis,  and  had  never  seen 
carts  passing  down  the  lane ;  other  persons  (witnesses  for  the  de- 
fence) stated  that  horses  and  carts  did  use  the  lane.     The  same 
witness  stated  that  he  had  seen  the  defendant  in  the  lane  con- 
tinuously for  the  past  two  months,  standing  on  a  spot  which  he 
marked  upon  a  plan  shown  to  him.   He  further  stated  that  opposite 
to  that  spot  was  a  flight  of  steps  leading  into  a  room  which  was 
described  by  one  of  the  witnesses  for  the  defence  as  a  "betting 
shop,"  and  which  he  stated  was  there  for  three  or  four  years.  What 
took  place  was  as  follows : — Persons  desirous  of  betting  came  up 
this  lane,  went  into  the  room,  where  they  obtained  all  information 
about  the  races  and  horses  from  persons  in  the  room  and  from 
announcements  on  black  boards,  &c.,  then  leaving  the  room,  they 
found  the  defendant  outside,  a  few  feet  from  the  steps  leading 
to  the  room,  and  they  made  the  bet  with  him,  he  receiving  the 
money  and  giving  them  a  ticket  showing  the  amount  to  which  the 
holders  would  be  entitled  should  the  horse  win.     This  was  the 
course  pursued   with  respect  to  the  witness  mentionetl  and  to 
several  other  persons  both  on  the  day  he  betted  with  him  and  on 
other  days. 

The  Supreme  Court  held  that  the  magistrate  was  wrong  in 
dismissing  the  information,  and  that  the  defendant  should  have 
been  convicted,  and  remitted  the  case  to  the  magistrate  for  that 
purpose ;   Sherwood  v.  Prior  (2). 

From  this  decision  the  present  appeal  was  brought  by  special 
leave.  A  motion  by  the  respondent  to  rescind  the  special  leave 
was  allowed  to  stand  over  till  the  hearing  of  the  appeal. 

Lamb  and  Blacket,  for  the  appellant.  The  effect  of  the  decision  of 
the  Supreme  Court  is  that  a  person  habitually  betting  in  a  public 

(1)  (1905)  5  S.R.  (N.S.W.),  639,  at  pp.  642,  64.3. 
(2)  (1905)  5  S.R.  (N.S.W.),  639.  • 
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street  can  be  found  guilty  of  using  the  street  as  a  place  for  betting   H.  C.  of  A. 
within  the  meaning  of  the  Act.     But  the  Act  was  never  directed       J/^ 
against  street  betting.     If  it  had  been  intended  to  prohibit  such       Prior 
betting  that  could  easily  have  been  effected  by  the  use  of  appro-   sherwood 

priate  words.     The  original  Act  in  this  State,  39  Vict  No.  28,  was       

called  the  Betting  Hovsea  Suppression  Act,  and  was  adopted 
from  the  English  Act  of  1853  (16  &  17  Vict,  c.  119).  In  1865 
it  was  decided  in  England  that  a  man,  who  frequented  a  spot 
near  a  tree  in  Hyde  Park  for  the  purpose  of  betting  with  people 
"who  resorted  thither,  was  not  guilty  of  using  a  house,  room, 
office,  or  other  place  for  betting  within  the  meaning  of  the  Act : 
Daggett  v.  Cattems  (1).  Our  legislature  must  be  taken  to  have 
adopted  that  interpretation  by  using  the  same  words  in  the  State 
Act  as  were  in  the  English  Act  The  present  Act  is  entitled  an 
Act  to  consolidate  the  Acts  concerning  games,  wagers,  and  for  the 
suppression  of  betting  houses,  which  does  not  suggest  that  it  was 
aimed  at  the  prevention  of  street  betting.  Part  III.  in  which  the 
section  now  in  question  is  contained  is  headed  "  Betting-houses 
Suppression."  Bank  Court  is  not  the  kind  of  place  that  might 
be  suspected  of  being  used  as  a  betting-house,  or  that  might  be 
entered  and  searched  in  the  manner  described  in  sec..  15.  Obvi- 
ously there  must  be  some  kind  of  structure  capable  of  being 
entered,  of  being  opened,  kept,  or  used  in  the  same  manner  as  a 
house,  oflSce,  or  room,  and  it  must  be  something  which  could  appro- 
priately be  declared  a  common  nuisance  :  sees.  16,  17.  It  must  be 
capable  of  being  deemed  and  taken  to  be  a  common  gaming  house 
in  which  persons  might  be  found :  sec  18.  A  spot  in  the  lane 
such  as  was  referred  to  by  the  Supreme  Court  could  not  be 
appropriately  described  by  such  words.  How  much  of  the  lane 
was  the  "  place,"  which  was  being  used  by  the  appellant  ?  It 
could  not  be  the  whole  of  it,  because  that  was  open  to  the 
public  and  was  used  by  them,  and  if  it  was  only  a  part,  by  what 
boundaries  was  it  indicated  ?  The  words  of  sees.  19  and  20,  which 
prescribe  penalties  for  opening,  keeping,  or  using  such  a  "  place," 
for  being  found  therein,  for  receiving  money  &c.  for  the  purpose 
of  betting  therein,  and  provide  for  the  confiscation  of  money  and 
valuable  things  found  therein,  are  inapplicable  to  street  betting. 

(1)  10  C.B.N.S.,765;   34  L.J.C.P.,  159. 
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H.  C.  OF  A.  The  whole  matter  was  dealt  with  in  Powell  v.  KemptoTi  Pati 

Riicecourse  Co.  (1).     Some  of  their  lordships  rested  their  decision 

Prior       o^^  the  nature  of  the  "  user,"  and  others  on  the  nature  of  tiie 

o      ^'  alleired  "  place."     If  the  bookmakers  in  TattersalFs  inclosure  at 

Sherwood.  ^  * 

Kenipton  Park  were  not  within  the  Act,  there  can  be  no  qaestion 

that  the  appellant  in  this  case  was  rightly  discharged  by  the 
magistrate.  The  information  was  dismissed  on  one  ground  only, 
that  this  could  not  be  a  "  place  "  within  the  meaning  of  the  Act, 
but  there  was  also  a  ground  as  to  the  nature  of  the  "  user." 

[Griffith  C.J. — You  are  entitled  to  show  that  on  the  evidence 
there  should  not  have  been  a  conviction  on  any  ground  that  was 
taken.] 

There  must  be  a  defined  place  capable,  by  virtue  of  its  condi- 
tion, of  being  used  for  betting.  The  words  "  other  place  "  must 
be  construed  in  a  sense  ejitadem  generis  ynMi  the  particular 
words  before  them.  And  the  use  must  be  in  some  sense  exclusive 
of  other  persons,  more  than  a  mere  being  in  the  place.  As  was 
pointed  out  by  Lord  Eslter  M.R.  (2),  it  is  "  beyond  all  reason  "  to 
say  that  a  man  uses  the  spot  of  ground  on  which  he  is  at  the 
moment  standing  as  his  house,  room  or  office.  A.  L.  Smith 
L.J.  said  (3)  that  the  structure  constituted  the  "  place  "  in  all  the 
cases  where  it  had  been  held  that  an  offence  had  been  committed, 
and  that  those  cases  would  have  been  decided  differently  if  there 
had  not  been  some  erection  such  as  a  desk,  stool,  umbrella,  &c. 
[Thej'  referred  also  to  the  judgments  of  Lindley  L.J.,  Lopes  LJ^ 
and  Chitty  L.J.,  in  Powell  v.  Kenipton  Park  Racecourse  Co.  (7).] 
Habitually  doing  the  same  thing  in  the  same  spot  does  not 
affect  the  nature  of  the  user  in  any  sense  material  to  the 
question  whether  there  has  been  an  offence  under  this  Act; 
per  Lord  Halshxiry  L.C.  (8).  There  must  be  a  use  by  a  person 
having  the  dominion  or  control  over  the  place  used,  such  a  use 
as  would  justify  one  in  regarding  the  place  used  as  the  betting 
establishment  of  the  person  using  it.  These  characteristics  of 
place  and  user  are  to  be  found  in  all  the  earlier  cases,  not 
overruled  or  adversely  criticised  by  the  Court  of  Appeal  or  the 

(1)  (1897)  2  Q.B.,  2-12  ;  (1899)  A.C.,  (3)  (1897)  2  Q.B.,  242.  at  p.  275. 
143.                                                                       (7)  (I897)2Q.B.,  242. 

(2)  (1897)  2  Q.B.,  242,  at  p.  258.  (8)  (1899)  A.C.,  143,  at  p.  158. 


V. 

Sherwood. 
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House  of  Lords,  in  which  the  person  charged  was  held  to  be  H.  C.  of  a. 
guilty  of  an  offence  against  this  Act.  [They  referred  generally  to 
the  judgments  of  their  Lordships  (1).]  Street  betting  is  not  Prior 
punishable  in  England  except  under  the  Municipalities  Acts,  as 
ijvas  pointed  out  by  Lord  Davey,  in  the  report  of  a  Royal  Commis- 
sion on  betting.  Reports  of  GoTamittees  1902,  vol.  v.  Here  it  is 
dealt  with  by  the  Vagniiicy  Act  (No.  74  of  1902),  sec.  4,  sub-sec. 
(2).  Boxus  V.  Fenwick  (2)  can  only  be  supported  on  the  ground 
that  the  umbrella  used  by  the  bookmaker  was  practically  a  tent ; 
per  Esher  M.R.  (3).  Reg.  v.  Hwni'phrey  (4),  in  which  a  man 
betting  in  an  archway  was  "held  to  have  used  a  place"  for 
betting,  was  founded  upon  Hawke  v.  Dunn  (5),  which  was  over- 
ruled by  the  House  of  Lords  (1).  In  Shaw  v.  Morley  (6)  and 
Brown  v.  Patch  (7)  there  were  structures  capable  of  being  used 
as  a  room  or  office.  In  Potter  v.  Thomas  (8),  which  followed  the 
latter  case,  there  was  a  private  lane.  A  common  passage  leading 
to  a  common  stair  was  held  not  to  be  a  place  within  the  meaning 
of  the  Betting  Act  185f3:  Wright  v.  Smith  (9);  Stone,  Justice 
of  the  Peace  (1906),  p.  391.  If  other  persons  have  acce&s  to  the 
place  said  to  be  used,  it  must  be  shown  that  the  defendant's  business 
was  carried  on  with  the  authority  of  the  owner  of  the  place :  B^'x 
v.  DeaviUe  (10).  In  the  present  case  there  was  no  area  defined  in 
any  way  as  the  place  used  for  betting  purposes.  In  Liddell  v. 
Lof (house  (11),  the  space  was  inclosed  on  three  sides.  It  is 
doubtful  whether  the  box  in  GaUaway  v.  Maries  (12)  would  now 
be  held  to  satisfy  the  requirements  of  the  section.  Bank  Court 
was  a  lane  of  considerable  extent,  open  to  the  public  whether 
they  wished  to  bet  or  not. 

Gordon  K.C.  and  Pickbui^n,  for  the  respondent.  This  is  not  a 
case  in  which  special  leave  to  appeal  should  have  been  granted. 
The  only  point  decided  by  the  magistrate  was  that  Bank  Court 
was  not  capable  of  being  deemed  a  "  place  "  within  the  meaning 

(1)  (1899)  A.C.,  143.  (7)  (1899)  1  Q.B.,  892. 

(2)  L.R.  9  C.P.,  339.  (8)  19  N.S.W.  L.R.,  170. 

(3)  (1897)  2  Q.B.,  242,  ftt  p.  257.  (9)  6  F.  (Just  Ca«.),  18. 

(4)  (1898)  1  Q.B.,  875.  (10)  (1903)  1  K.B.,  468. 

(5)  (1897)  1  Q.B.,  579.  (11)  (1896)  1  Q.B.,  295. 

(6)  L.R.  3  Ex.,  137.  (12)  8  Q.B.D.,  275. 
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H.  C.  OF  A.  of  sec.  19.     The  point  as  to  user  was  not  determined.     On  the 

^ ^       appeal  the  Supreme  Court  held  that  that  decision  of  the  magistrate 

Pkior       was  erroneous,  because  in  their  opinion  the  lane  was  capable  of 
Shkrwood.   '^^^S  ^^^^^  *^  ^  place,  and  remitted  the  case  to  the  magistrate  to 

be  dealt  with  subject  to  that  opinion.     Mr.  Lamb  argued  that  a 

part  of  a  public  lane  could  not  be  a  place.  That  cannot  be 
supported.  The  fact  of  this  being  a  thoroughfare  does  not  affect 
the  question.  The  real  question  is  whether  the  particular  piece 
of  ground  in  question  could  be  used  as  a  "place"  for  betting 
purposes.     That  does  not  involve  any  general  principle. 

[Griffith  C.J. — Surely  on  an  appeal  from  a  justice  who  has 
dismiased  an  information,  if  it  appears  that,  notwithstanding  that 
the  reason  for  the  decision  is  technically  incorrect,  the  magistrate 
was  bound  on  the  evidence  to  dismiss  the  charge,  the  case  will 
not  be  remitted  to  him.  We  must  deal  with  this  case  as  the 
Supreme  Court  ought  to  have  dealt  with  it] 

On  the  main  point,  there  is  nothing  in  the  authorities  to  support 
the  contention  that  there  cannot  be  a  "  place  "  in  a  public  lane  or 
street.  A  piece  of  gi'ound  may  be  open  to  other  persons  than 
those  desirous  of  betting,  and  still  be  used  for  betting  purposes 
within  the  meaning  of  the  Act.  It  was  so  held  in  Rex  v. 
Lannon  (1)  and  Bex  v.  DeaviUe  (2).  "  Any  place  which  is  suffi- 
ciently definite,  and  in  *  which '  a  betting  establishment  might 
be  conducted,  would  satisfy  the  words  of  the  Statute,"  per  Lord 
Halsbttry,  in  Powell  v.  Kew/pton  Park  Racecourse  Co.  (3).  That  is 
to  say,  definite  by  reason  of  its  physical  characteristics,  not  by 
reason  of  ownerahip.  The  House  of  Lords  thought  that  the  whole 
inclosure  at  Kempton  Park  might  have  been  used  as  a  betting 
"  place  "  :  j>er  Lord  James  of  Hereford  (4).  The  place  need  not 
be  roofed  or  closed,  so  long  as  there  is  a  definite  localization  of  the 
business,  where  a  person  carrying  on  the  business  of  betting  could 
be  found.  Bank  Court  was  sufficiently  defined.  It  was  inclosed 
on  three  sides  by  the  walls  of  houses,  and  capable  of  being  used 
practically  as  a  large  room.  There  is  no  necessity  for  the  betting 
man  himself  to  have  erected  the  structure  or  boundaries,  he  may 

(1)  (1908)  Q.S.R.,  315.  (3)  (1899)  A.C.,  143,  *t  p.  162, 

(2)  (19(KJ)  1  K.B.,  468.  (4)  (1899)  A.C.,  143,  at  p.  194. 
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adopt  those  already  existing:  Liddell  v.  Lofthouae  (1).    In  Doggett  H.  C.  of  a. 
V.  Catterna  (2),  a  field  was  said  to  be  capable  of  being  a  "  place." 
That  was  not  dissented  from  by  Lord  Ucdahury  in  dealing  with       pbior 
the  case  (3).    There  is  no  necessity  for  the  possession  of  the  defen-   ga-j^^J^i^^jop 

dant  to  be  wholly  exclusive  of  other  persons,  or  that  he  should       

exercise  dominion  over  it,  as  appears  from  the  two  cases  last  cited 

and  R.  v.  Lannon  (4).    Nor  can  there  be  any  necessity  for  the  place 

to  be  structurally  like  a  house,  room  or  office ;  otherwise  the 

umbrella,  box  and  stool  cases  could  not  be  supported.     Of  course 

there  are  limits  to  the  extent  of  space  that  could  be  used  for  the 

prohibited  purpose,  as  was  pointed  out  by  Lord  James  of  Hereford 

in  the  passage  already  referred  to.     A  whole  street  for  instance 

could  not  be  so  used.     But  in  each  case  it  is  a  question  whether 

the  natural  or  artificial  features  of  the  area  in  question  do  not 

sufficiently  mark  it  off  from  the  rest  of  the  world,  as  was  held  to 

be  the  case  in  the  umbrella,  box,  and  stool  cases.     The  fact  that 

other  persons  resorted  thither  might  be  the  very  reason  why  the 

bookmaker  fixed  upon  the  place  as  suitable  for  his  business.     It 

is  impossible  to  lay  down  a  general  rule  as  to  the  limit  of  area, 

but  there  is  nothing  in  the  size  of  Bank  Court  to  prevent  its 

being  used  for  betting  purposes.     At  any  rate  it  satisfied  the 

requirements  mentioned  by  the  learned  judges  in  the  Court  of 

Appeal  and  the  House  of  Lords ;    it  was  a  place  where  persons 

wishing  to  bet  would  be  able  to  find  the  appellant,  and  where  the 

appellant  would  always  be  found  ready  to  accommodate  them. 

[Tliey  referred  generally  to  passages  in  the  judgments  in  the 

Court  of  Appeal  in  Powell  v.  Kempton  Park  Racecourse  Co,  (5).] 

Next  as  to  the  user.     The  place  was  used  by  the  defendant  for 

betting  purposes.     He  was  habitually  there  in  the  same  position, 

near  the  betting  shop,  betting  with  persons  who  came  there. 

There  is  no  necessity  that  his  user  should  be  of  right,  exclusive 

of  other  persons,  so  long  as  he  was  making  a  use  of  the  place 

different  from  and  inconsistent  with  that  of  others  who  came 

there.     The  bookmaker  in  Liddell  v.  Lofthouse  (1),  which  is  not 

suggested  to  have  been  wrongly  decided,  was  doing  almost  the 

(1)  1896)  I  Q.B.,  295.  (3)  (1899)  A.C.,  143,  at  p.165. 

(2)  19  C.B.  N.S.,  755  ;  34  L.J.C.P.,  (4)  (19a3)  Q.S.R,.  315. 
159.                                                                      (6)  (1897)  2  Q.B.,  242. 


; 
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H.  C.  OF  A.  same  thing,  the  bay  between  the  hoardings  in  that  case  corres- 

1906  •  • 

ponding  to  the  calde  sac  in  this.    The  appellant  was  carrying  on 

Prior       bis  business  there ;  he  had  localized  it  to  such  an  extent  that  thf 

SiiERwooD    P^^^^  might  well   be   regarded    as    his    betting    establishment. 

although  he  had  not  set  up  any  notice  or  sign.     The  putting  up 

of  an  umbrella,  desk  or  stool  in  the  series  of  cases  in  which  one 
or  other  of  those  circumstances  was  present,  was  not  relied  upon 
as  part  of  the  user,  but  as  a  localization  of  the  business,  or  an 
indication  of  the  locality  which  the  bookmaker  had  appropriated 
to  it:  Brown  v.  Patch  (1).  Here  the  appellant  took  advantage 
of  the  boundaries  which  he  found  there,  and  made  use  of  the  area 
so  marked  out  for  his  own  purposes,  to  the  exclusion  in  fact, 
though  not  of  right,  of  other  bookmakers. 

Lamb  in  reply.  The  walls  of  the  lane  cannot  be  considered 
a  structure  in  the  sense  indicated  by  the  Court  of  Appeal  and 
the  House  of  Lords  in  PoiceU  v.  Kenipton  Park  Racecourse  Co. 
(2).  If  that  case  had  been  decided  before  Liddell  v.  LofiJiouse  (3), 
the  latter  case  would  probably  have  been  decided  differently.  In 
Rex  V.  Deaville  (4)  the  "  place  "  was  a  room,  so  that  no  (question 
could  arise  as  to  the  definiteness  of  the  area  used. 

Cur.  adv.  vult. 

Griffith  C.J.  This  is  an  appeal  from  the  Supreme  Court  of 
New  South  Wales,  reversing  the  decision  of  a  magistrate,  who 
had  dismissed  an  information  against  the  appellant  charging  him 
with  using  a  place,  to  wit,  a  right  of  way  in  King  Street  called 
Bank  Court,  for  the  purpose  of  betting.  The  facts  of  the  case  as 
stated  in  the  judgment  of  the  learned  Chief  Justice  of  the  Supreme 
Court  are  these.  [His  Honor  read  the  passage  from  the  judgment 
of  Barley  C.J.  (5),  which  has  already  been  set  out,  and  continued.] 
There  was  no  question  that  the  circumstances  were  accurately 
described  in  that  passage. 

Counsel  for  the  defendant  took  the  objection  that  the  place 
referred  to  in  the  information,  being  a  public  lane,  could  not  be  a 

(1)  (1899)  1  Q.B.,  892,  at  p.  896.  (4)  (1903)  I  K.B.,  468. 

(2)  (1897)  2  Q.B.,  242  ;  (1899)  A.C..  (6)  (1905)  5  S.R.  (N.S.W.),  639,  at  p. 
143.  64'iS. 

(3)  (1896)  1  Q.B.,  295. 
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place  within  the  meaning  of  sec.  19  of  the  Gainen,  Wagers  and   H-  ^'  ^^  ^- 

letting  Houses  Act  1901 ;  secondly,  that  the  defendant  was  not 

proved  to  have  been  using  a  place  within  the  meaning  of  that       Prior 

Act ;  and  thirdly,  tliat  there  was  no  user  by  the  defendant  within  shkrwood 

the  meaning  of  that  Act.     The  magistrate  found  as  a  fact  that 

the  {5lace  where  the  offence  was  alleged  to  have  been  committed 

w^as  open  to  the  public  at  all  times.     He  upheld  the  first  objection 

and  dismissed  the  information,  and  stated  a  case  for  the  opinion 

of  the  Supreme  Court.     It  was  suggested  before  us  that  the  only 

point  that  could  be  argued  was  whether  the  place  referred  to  in 

the  information  was  capable  of  being  a  place  within  the  meaning 

of  the  Act     The  answer  to  that  is  that  if,  on  an  appeal  from 

the  dismissal   of  an  information  by   a   magistrate,   it   appears 

clearly  that  the  information  was  rightly  dismissed,  upon  any 

ground  disclosed  by  the  circumstances  of  the  case,  the  Court  of 

Appeal  will  not  refuse  to  entertain  that  ground.     The  Supreme 

Court  entertained  the  whole  matter,  and  as  a  result  of  their 

consideration  of  all  the  questions  involved,  reversed  the  decision 

of  the  magistrate,  and  held  that  the  defendant  ought  to  have 

been  convicted,  and  remitted  the  case  to  the  magistrate  to  be 

determined  in  accordance  with  that  expression  of  opinion.     We 

gave   special    leave   to  appeal   because  it  was   urged   that  the 

construction  of  the   Act   had   been  the  subject  of  a  great  deal 

of  discussion,  and  it  was  said  that  there  were  many  conflicting 

decisions  on  the  point,  and  it  was  important  that  the  persons  who 

were .  called  upon  to  administer  the  Act  should  know  definitely 

what  interpretation  they  ought  to  put  upon  these  sections  in  view 

of  the  conflict  of  judicial  decision. 

It  will  be  convenient  first  to  refer  to  the  sections  of  the  Statute. 
The  Act  now  in  force  is  No.  18  of  1902,  which  is  entitled  "An  Act 
to  consolidate  the  Act  concerning  Games  and  Wagers  and  for  the 
suppression  of  Betting-houses."  Part  I.  deals  with  repeal  and 
interpretation.  Part  II.  relates  to  Gaming  and  Wagering,  dealing 
principally  with  common  gaming-houses.  Part  III.  relates  to 
Betting-houses  suppression.  There  are  several  sections  in  that 
part  to  which  it  is  well  to  call  attention.  [His  Honor  then  read 
sees.  15,  16,  17,  18,  19,  20,  21,  22  of  the  Act,  and  continued  :]  It 
will  be  observed  that  in  all  except  the  last-mentioned  section  the 


V. 

Sherwood. 

Griffith  G.J. 
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H.  C.  OF  A.  words  "  open  keep  or  use  "  are  to  be  found  in  conjunction  with 
1906.        ^j^g  words  "  house  oflBce  room  or  place,"  and  I  think  it  is  clear 
Prior       ^^^^  these  words  must  have  the  same  meaning  attributed  to  them 
in  all  the  sections  in  which  they  occur.      That  appears  to  have 
been  doubted  at  one  time  by  certain  learned  Judges  in  England 
as  well  as  in  New  South  Wales,  but  the  question  must  be  taken 
to  have  been  set  at  rest  by  the  case  of  Powell  v.  Kempton  Park 
Racecourse  Co.  (1),  the  judgments  in  which,  if  summed  up,  wiU 
be  found  to  support  the   inference  I  should  draw  from  those 
sections  apart  from  any  decisions  on  the  subject.      I  will  read  a 
passage   from   the  judgment   of  Liiidley  L.J.  in   that  case   in 
the   Court  of   Appeal.      Whether   his  judgment  on  all    points 
accurately  laid  down  the  law  or  not  is  not  material  for  my  pre- 
sent purpose.      I  read  it  as  a  short  summary  of  what  may  be 
deduced  d  2>i"iori  from  the  words  of  the  Act.     He  said  (2): — "  The 
language  of  the  Act  itself  indicates  what  sort  of  place  was  aimed 
at  by  the  legislature,  although  no  definition  of  the  word  *  place  * 
is  to  be  found  in  the  Act.      The  places  aimed  at  are  decribed 
as  *  places  called  betting-houses  or  offices '  (see  the  preamble) : " 
(the  preamble  is  absent  from  this  Statute  but  was  in  the  Act  of 
which  this  is  a  consolidation,)  "  they  are  referred  to  as  *  house, 
office,  room  or  other  place '  (sec.  1 ) ; "  (sec.  7  of  the  Act  of  New 
South  Wales)  "  as  some  place  to  which  persons  do  or  can  resort 
for  betting  (sec.  1);"  (that  is,  sec.  21  of  the  New  South  Wales 
Act)  "  as  some  place  where  the  business  of  betting  is  carried  on 
(sees.  1,  3,  4) ; "  (sees.  17,  19,  26)  "  as  some  place  used  as  a  betting 
house  or  office,  and  which  can  be  forcibly  entered  under  a  magis- 
trate's warrant  or  an  order  of  the  Commissioners  of  Police  (sees. 
11,  12);"  (sees.  15, 16  of  the  New  South  Wales  Act)  "as  some  place 
which  can  be  advertised  as  a  betting-place  (sec.  7) ; "  (sec.  21  of  the 
New  South  Wales  Act)  "  as  some  place  which  can  be  reasonably 
regarded  as  a  common  nuisance  (sec.  1) ;"  (sec.  17  of  the  New 
South  Wales  Act)  "  and  which   it  is  not  absurd  to  treat  as  a 
gaming-house  within  8  &  9  Vict.  c.  109,  s.  2."     I  adopt  that  state- 
ment as  the  conclusion  that  I  should  draw  from  the  words  of 
these  sections,  if  there  were  nothing  to  compel  me  to  come  to  a 
different  conclusion.     A  great  number  of  prosecutions  have  taken 

(•2)  (1899)  A.C.,  143.  (3)  (1897)  2  Q.B.,  242,  »t  p.  261. 
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place  in  Ensfland  under  this  Act,  and  there  is  said  to  have  been   P-  C»  <>'  '^• 

1006 

a  conflict  of  decisions.  The  learned  Judges  of  the  Supreme  Court  ^^^ 
referred  to  a  great  many  of  these  cases,  but  in  my  judgment  they  Priok 
seem  to  be  all  summed  up,  and,  if  I  may  use  the  expression,  swal-   §h,,^'1^ood. 

lowed  up,  by  the  decision  of  the  House  of  Lords  in  Powell  v.       

Kempton  Park  Racecourse  Go.  (1) ;  and  it  is  of  little,  if  any,  use 
now  to  refer  to  the  opinions  of  learned  Judges  expressed  before 
that  case,  because  the  House  of  Lords  undertook  to  review  them 
all  and  to  lay  down  the  law  on  the  subject.  The  leading  decision 
was  that  of  Lord  Hdlshury  L.C.,  in  which  Lords  WatsoTi, 
Jdacnaghten,  Morris  and  Shand  concurred.  Lord  Herschell,  who 
was  then  dead,  had  before  his  death  seen  the  judgment  and  . 
expressed  his  concurrence  in  it.  The  opinion  of  Lord  HaMyary, 
therefore,  expressed  the  deliberate  opinion  of  six  members,  who 
formed  the  majority,  of  the  House  of  Lorda  Whatever  principle, 
therefore,  can  be  extracted  from  that  judgment  every  Court  is 
bound  to  follow.  Lord  James  of  Hereford,  who  was  also  pi*esent, 
delivered  a  judgment  containing  slightly  different  arguments  but 
arriving  at  the  same  conclusion.  Lords  Hohhouse  and  Davey 
dissented.  But,  however  valuable  their  opinions  may  be,  they 
cannot  be  taken  into  account  in  opposition  to  the  opinion  of  Lord 
Halshuryy  which  was  approved  and  concurred  in  by  the  majority. 
I  propose,  therefore,  to  refer  to  some  passages  in  that  judgment, 
which  are  not  obiter  dicta,  but  which,  as  I  conceive,  state  the 
process  of  reasoning  by  which  the  learned  Lord  Chancellor  arrived 
at  his  conclusion. 

ft 

The  place  in  which  the  person  charged  was  alleged  to  have 
committed  the  offence  was  called  Tattersall's  inclosure  at  the 
Kempton  Park  Racecourse,  in  which  several  bookmakers  were 
present  carrying  on  their  ordinary  business  of  bookmakers. 
None  of  them  was  in  exclusive  occupation  of  it.  They,  and  such 
other  members  of  the  public  as  obtained  admission  by  payment, 
were  there  together,  and  the  bookmakers  stood  and  walked 
about  carrying  on  the  business  of  betting.  I  will  now  read  some 
passages  from  the  judgment  of  Lord  HaLsbwry  L.C.  which  appear 
to  lay  down  the  principle  of  his  decision  (2): — "  Let  us  first  see 
what  is  the  substance  of  the  enactment.     It  prohibits  opening 

(1)  (1899)  A.C.,  143.  (2)  (1899)  A.C.,  143,  At  p.  159. 

VOL.  III.  73 
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H.  C.  OF  A.  a  house,  &c.,  for  the  purpose  of  the  owner  or  occupier  betting 
with  persons  resorting  to  the  house  so  opened.  It  does  not 
prohibit  betting.  ...  I  think  it  is  clear  that  ^what  the 
Statute  is  dealing  with  here  is  the  case  of  persons  iTrho  are 
in  control  and  occupation  of  the  place  which  is  assumed  to  be 
the  betting  establishment.  The  conducting  of  the  business, 
whether  as  master  or  servant,  is  the  thing  made  unlawful,  and 
the  business  is  that  of  a  betting  house  or  place  to  which  people 
can  resort  for  the  purpose  of  betting,  not  with  each  other,  but 
with  the  betting  establishment. 

"  It  is  the  employment  of  the  words  *  using  the  same '  which  to 
my  mind  has  led  to  the  difference  of  opinion.  Those  words,  unless 
explained  by  the  context,  are  necessarily  ambiguous.  In  one 
sense  every  person  who  enters  the  inclosure  uses  it ;  but  he  does 
not  use  it  in  the  character  of  owner,  keeper,  manager,  or  conductor 
of  the  business  thereof.  The  betting  man  in  his  use  of  the  place 
differs  in  this  respect  in  no  way  from  any  other  member  of  the 
public  who  enters  it,  and  who  neither  does  nor  intends  to  bet.  It 
is  the  personality  of  the  betting  man  and  not  his  being  in  any 
particular  place  which  atfords  the  opportunity  of  betting,  and  a 
man  who  walked  along  a  public  road  shouting  the  odds  in  the 
way  here  described  would  be  doing  exactly  the  same  thing.  It 
is  nothing  to  the  purpose  that  there  are  a  great  many  of  them 
who  may  be  found  in  this  inclosure ;  there  is  no  business  being 
conducted  by  a  keeper,  owner,  &c.,  in  the  inclosure.  Each  betting 
man  is  himself  conducting  his  own  business  of  a  betting  man, 
and,  as  I  have  said,  his  betting  is  in  no  way  connected  with  the 
place,  except  that  he  as  well  as  other  people  not  betting  men  are 
there." 

After  referring  to  the  ambiguity  arising  from  the  employment 
of  the  word  "  use,"  which  he  thought  led  the  dissenting  Lords 
into  error,  he  went  on  (1) : — "  It  is  not  the  repeated  and  designed, 
as  distinguished  from  the  casual  or  infrequent,  use  which  the 
employment  of  that  word  imports  here,  but  the  character  of  the 
use  as  a  use  by  some  person  having  the  dominion  or  control  over 
the  place,  and  conducting  the  business  of  a  betting  establishment 
with   the   persons  resorting  thereto/'      Then,  referring  to  the 

(1)  (1899)  A.C.,  143,  at  p.  160. 
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question  of  what  a  place  is,  he  said  (1): — "  It  seems  to  me  clear  that   ^-  ^'  ^^  '^' 

.  .  .  1906 

the  thing  against  which  the  enactment  is  levelled  is  any  place        ^^' 
used  in  the  sense  I  have  explained.     There  must  be  a  business       Prior 
conducted,  and  there  must  be  an  owner,  occupier,  manager,  keeper, 
or  some  person  who,  if  these  designations  do  not  apply  to  him, 
must  nevertheless  be  some  other  person  who  is  analogous  to  and  is 
of  the  same  genus  as  the  owner,  keeper,  or  occupier,  who  bets  or  is 
willing  to  bet  with  the  persons  who  resort  to  his  house,  room,  or 
other  place.     In  this  view  it  is  not  an  offence  under  this  Act  of 
Parliament  to  allow  persons  to  assemble  for  the  pui^pose  of  betting 
with  each  other ;  there  is,  upon  this  hypothesis,  no  business  being 
conducted  at  all.   The  different  betting  people,  or  each  individual 
bettor,  is  conducting  his  own  business,  and  doing  it  in  a  house 
used  indeed,  but  only  used,  just  as  he  might  do  it  on  the  race- 
course or  on  the  high  road.     There  is  no  betting  establishment 
at  all,  and  there  Ls  no  keeper  of  one.     I  do  not  think,  therefore, 
that  the  importaiiit  question  is,  what  is  a  'place'?    I  think  in 
this  respect  with  Rigby  L.  J.  that  any  place  which  is  suflBciently 
definite,  and  in  which  abetting  establishment  might  be  conducted, 
would  satisfy  the  words  of   the  Statute."     Then  he  went  on 
to  apply  the  rule  so  laid  down  to  the  facts  of  that  particular 
case,  and  came  to  the  conclusion  that  the  defendants,  the  book* 
makers  carrying  on  business  in  TattersalFs  inclosure,  could  not  be 
said  to  be  using  the  place  in  the  sense  in  which  that  expression 
is  used  in  that  Statute.     With   that  judgment   the  other  six 
learned  Lords  concurred.     Lord  James  of  Hereford  also  made 
some  observations  which  I  think  it  is  proper  to  quote.     He  said 
(2) : — "  The  provisions  of  this  second  clause  are  very  important 
when  construing  and  applying  the  first.     In  order  to  bring  the 
first  clause  into  operation  something  must  exist  that  can  at  least 
constructively  be  regarded  as  a  common  gaming-house.     As  the 
betting  at  Eempton  Park  was  not  carried  on  in  a  house,  room,  or 
office,  it  becomes  necessary  to  determine  what  effect  is  to  be  given 
to  the  words  *  other  place,'  and  how  far  they  can  be  held  to  apply 
to  the  inclosure  wherein  the  alleged  illegal  betting  took  place. 
Speaking  in  general  terms,  whilst  the  place  mentioned  in  the  Act 

(1)  (1899)  A.C.,  143,  at  p.  161.  (2)  (1899)  A.C.,  143,  at  p.  193. 
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H.  C.  OF  A.  must  be  to  some  extent  ejuadeTn  generis  with  house,  room,  or  oflbx, 

1006  .  . 

^^^^^        I  do  not  think  that  it  need  possess  the  same  characteristics ;  tar 

Prior       instance,  it  need  not  be  covered  in  or  roofed.    It  may  be,  to  some 

Sherwood,   ^^^'^^j  ^^  op®^  space.    But  certain  conditions  must  exist  in  order 

to  bring  such  space  within  the  word  *  place.'     There  must  be  a 

OrlfBth  C.J.      ,  ^      ,  ,     ,  ,        .  ,      I.         ,        ,  -      , 

denned  area  so  marked  out  that  it  can  be  found  and  reco^ized 

as  '  the   place '  where  the  business  is  carried  on  and  wherein 
the  bettor  can  be  found."    Then  he  made  reference  to  Salisbury 
Plains  and  Epsom  Downs,  and  said  that  the  inclosure  at  Kempton 
Park  might,  physically  speaking  under  certain  conditions  con- 
stitute  "a  place"  within  the  meaning   of  the  Act.     He  then 
went  on  (1) : — "  But  the  main  question  involved  in  this  case  has 
still  to  be  solved,  namely,  Was  the  inclosure  opened,  kept,   or 
used  for  the  purpose  of  the  owner,  occupier,  or  other  person  using 
the  same,  or  of  any  person  conducting  the  business  thereof,  betting 
with  persons  resorting  thereto  ?     In  my  opinion  this  question 
must  be  answered  in  the  negative.     For  I  think;  that  the  certain 
conditions  I  have  just  referred  to  do  not  exist,  and  that  in  conse- 
quence of  the  absence  of  those  conditions  this  inclosure  cannot  be 
held  to  be  *  a  place '  wherein  an  offence  has  been  committed."  His 
Lordship  continued  (2): — '*  In  thus  dealing  with  the  case,  I  have 
treated  the  whole  inclosure  as  being  the  alleged  *  place.'     There 
is  another  view  that  may  be  presented,  namely,  that  each  peri- 
patetic bookmaker  using  the  inclosure  occupies  'a  place,'  that  is, 
the  ground  upon  which  his  two  feet  rest,  and  that  having  per- 
mission so  to  stand  upon  any  particular  spot  he  may  from  time 
to  time  select,  there  is  a  shifting  appropriation  of  each  of  such 
spots  for  the  purpose  of  carrying  on  his  business.     But  in  such 
case,  what  can  be   said  to  constitute  the  *  place'  requisite    to 
constitute  the  oifence  ?     There  is  nothing  in  any  way  resembling 
a  house,  office,  or  room.     No   defined  area  exists;   nothing  to 
indicate  where  the  bookmaker  can  be  found  is  to  be  seen ;  and, 
as  w€W3  admitted  by  Mr.  Asquith  during  his  argument  at  the  bar, 
every  piece  of  earth  on  which  a  betting  man's  feet  rest,  say  on 
Salisbury  Plain,  cannot  constitute  a  place  ejiisdeiti  genei^Ui  with 
house,  office,  or  room.     I  think  the  statement  of  the  same  learned 

(1)  (1899)  A.C.,  143,  at  p.  194.  (2)  (1899)  A.C.  143,  *t  p.  196, 
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counsel  that  *  a  place  must  be  a  place  where  a  man  according  to   ^-  ^*  ^^  ^* 

the  ordinary  usages  woAld  be  found '  is  correct."  ^ 

I  think  that  a  clear  principle  is  established  by  that  case,  which  I  Prior 
will  state  directly.  The  learned  Judges  of  the  Supreme  Court  were  suerwood. 
of  opinion  that  that  case  did  not  apply  to  the  present,  and  referred 
to  some  of  the  other  cases  which  were  reviewed  by  the  learned 
Lords  in  their  speeches.  The  learned  Chief  Justice,  after  pointing 
out  that  it  was  said  by  ChanrieU  J.  in  Brown  v.  Pcetch  (1),  as  had 
also  been  pointed  out  by  Lord  Halsbury: — "The  important  question 
is  not  so  much,  what  is  a  place  ?  but  what  is  the  character  of  the 
user  of  it  ?"  went  on  to  say  (2) : — "  From  a  consideration  of  these 
authorities,  I  deduce  the  principle,  which  I  think  applicable  to  all 
these  cases,  that  any  position,  whether  it  be  in  a  public  park, 
public  street,  or  lane,  which  is  habitually  used  by  an  individual 
as  a  position  upon  which  he  habitually  carries  on  his  business  of 
betting  with  all  persons  resorting  thereto  for  that  purpose  will 
fall  within  the  words  *  any  other  place.'  The  bookmaker  by  his 
habitual  use  of  the  position  for  the  purpose  mentioned  defines  the 
place  for  betting  purposes  in  the  same  degree  and  to  the  same 
extent  as  if  the  betting  carried  on  by  him  took  place  in  a  '  house, 
room,  or  office.'  The  one  is  as  much  within  the  mischief  aimed  at 
by  the  Act  as  the  other."  With  great  respect,  we  have  no  right 
to  extend  the  meaning  of  the  Act  by  reason  of  any  idea  we  may 
have  as  to  what  the  legislature  might  be  expected  to  have  done  or 
to  have  thought  it  desirable  to  do.  It  may  be  that  in  an  Act 
against  street  betting,  if  indeed  there  is  any  such  Act,  the  word 
"  place  "  might  bear  a  much  wider  signification,  but  in  such  a  case 
one  would  expect  to  find  that  the  legislature  had  used  some  such 
language  as  they  used  in  the  Lotteries  ^cf,  where  they  intended 
that  the  word  "  place  "  should  include  places  in  the  street  as  well 
as  anywhere  else.  The  learned  Chief  Justice  went  on  to  say  (3) : 
— "  I  cannot  in  my  mind  separate  the  '  list  shop '  or  betting  shop 
from  the  betting  spot  a  few  feet  away."  If  there  had  been  any 
evidence  to  connect  the  defendant  with  the  shop,  or  that  the  shop 
was  under  his  control,  or  that  he  was  in  league  with  the  person 
who  kept  the  shop,  there  would  have  been  a  great  deal  of  force 

(1)  (1899)  1  Q.B.,  892,  at  p.  897.  (3)  (1905)  5  S.R.  (N.6.W.),  639,  at 

(2)  (1905)  5  S.R.  (N.S.W.),  639,  at  p.  p.  648. 
647. 
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fl.  C.  OF  A.  in  that  argument.     But  there  was  no  evidence  to  connect  him 
with  the  shop  except  that  he  was  standing  outside  the  shop  door 
Prior       in  the  street,  and  I  do  not  think,  therefore,  that  that  fact  can  be 
taken  into  consideration.     There  is,  no  doubt,  a  strange  dislike 
on  the  part  of  eminent  English  lawyers  to  give  definitions,  and  in 
consequence  our  law  has  received  the  description  of  "  a  codeless 
myriad  of  precedents."     But  in  the  case  of  a  Statute  that  has  to  be 
applied  by  ma'^strates  in  all  parts  of  the  country,  it  is,  at  any  rate, 
desirable  that  they  should  know  the  meaning  of  the  words  of  the 
Act  they  are  called  upon  to  interpret ;  and,  although  I  recognize 
fully  the  difficulty  and  danger  of  attempting  a  definition,  still  I 
do  not  regard  it  with  the  same  dislike  as  many  eminent  Ejiglish 
Judges.     In  my  opinion,   the  passages   I  have  read   from    the 
decision  in  Powell  v.  Kempton  Park  Racecourse  Co.  (1),  which 
may  be  taken  to  have  over-ruled  anything  to  the  contrary  in 
previous  decisions,  enable   the  following   rule  to  be  laid  down 
for  the  construction  of  this  Statute : — The  term  "  use  "  havinsr 
regard  to  the  context,  involves  as  an  element  of  the  offence  that 
the  place  in  question  is  in  the  occupation  or  possession  of  some 
person,  by  whom  or  by  whose  permission  use  is  or  might  be  made 
of  it  for  the  prohibited  purpose.     It  follows  that  the  place  used, 
if  it  is  not  a  house,  office,  or  room,  must  be  some  specific  area  of 
land  which  is  in  the  actual  occupation  of  the  defendant  or  some 
pei*son  by  whose  permission  he  makes  use  of  it.     If  the  area 
alleged  to  be  used  for  the  prohibited  pui-pose  forms  part  of  a 
larger  area,  to  which  other  persons  are  entitled  to  access,  and  the 
whole  of  which  is  not  in  the  actual  occupation  of  the  defendant 
the  character  of  his  occupation  of  the  specific  area  must  be  such 
that  it  is  differentiated  from  that  of  other  persons  present  either 
by  the  existence  of  some  extrinsic  object,  which  is  itself  of  such 
a  nature  that  its  use  involves  the  actual  exclusive  occupation  of 
some  specific  portion  of  land  (however  small)  of  which  the  defen- 
dant has  the  use,  or  else  by  the  existence  of  some  structural  or 
natural  features  which  delimit  a  specific  area  of  which  he  is,  and 
tliey  are  not,  in  actual  occupation. 

If  tliese  conditions  do  not  exist,  there  is  no  user  of  the  place 
within  the  meaning  of  the  Statute. 

(1)  (1899)  A.C.,  143. 
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I  am  not  prepared  to  say  that  in  every  case  which  falls  exactly   H.  C.  of  A. 

1Q0A 

within  the  terms  of  that  definition  there  would  be  an  offence 
against  the  Statute,  but  I  think  that  in  every  case  which  does  Prior 
not  fall  within  it  there  could  be  no  offence  against  the  Statute,  ^hkrwood 
The  definition  is  consistent  with  every  case  decided  under  the 
Statute  which  was  not  over-ruled  by  the  House  of  Lords  in 
PowM  V.  KerapUm  Park  Racecov/rse  Co.  (1),  and  I  think  that  it 
is  the  true  construction  which  should  guide  Magistrates  in  adminis- 
tering the  Act. 

Now,  I  ask  myself,  do  these  conditions  exist  in  the  present 
case  ?  It  is  clear  that  they  do  not.  The  defendant  was  not  in 
occupation  of  any  specific  portion  of  land  in  such  a  way  that  its 
use  by  him  was  distinguishable  from  its  use  by  any  other  person 
there.  He  was  standing  in  the  street  betting.  It  may  be  very 
desirable  to  put  down  that  sort  of  betting.  Very  likely  it  ia 
But  that  is  the  business  of  the  legislature,  and  not  of  Courts  of 
justice.  I  am  of  opinion,  therefore,  that  this  case  is  governed  by 
the  decision  in  Powell  v.  Kempton  Park  Bacecourae  Co.  (1),  and 
that  the  defendant  is  not  proved  to  have  committed  any  offence 
against  the  Statute. 

Barton  J.  In  this  case  Police  Inspector  Sherwood  proceeded 
against  the  appellant  Prior  under  the  GaTnes,  Wagers  and  Bettivg 
Houses  Act  1902  upon  an  information  charging  that  "  he  did  use 
a  place,  to  wit,  a  right  of  way  in  King  Street,  for  the  purpose 
of  betting."  The  facts  which  are  in  evidence  have  been  fully 
stated.  The  case,  being  under  the  Statute  I  have  mentioned, 
chiefly  depends  on  the  meaning  of  two  sections,  namely,  sec.  19, 
under  which  the  information  was  laid,  and  sec.  17,  which  are 
equivalent  in  that  order  to  sees.  2  and  1  of  the  English  Act  of 
1853.  [His  Honor  then  read  sees.  17, 18,  and  19  of  the  Act  No.  18 
of  1902,  and  proceeded :]  Now,  the  principles  deduced  from  the 
authorities  by  their  Honors  of  the  Supreme  CJourt ;  and  which,  if 
correctly  deduced,  make  an  end  of  this  case  in  favour  of  the  police 
officer,  may  be  shortly  stated  as  they  appear  in  the  report  of  the 
judgment  (2),  where  His  Honor  the  Chief  Justice,  after  an  analysis 
of  the  various  authorities  down  to  Powell  v.  Kemptmi  Park  Race- 

(1)  (1899)  A.C.,  14.3.  (2)  (1905)  5  S.R.  (N.S.W.),  039,  at  p.  647. 
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H.  C.  OF  A.  course  Co.  (1),  as  to  which  case  he  is  unable,  he  says,  to  see  howii 
,_^  in  any  way  affects  the  question,  said :  [His  Honor  then  read  from 
Prior       the  judgment  of  Da/rley  C.J.  the  passage  already  set  out  in  the 

Shkrwood.   judgnaent  of  Griffith  C.J.,  and  continued :]     Pring  J.,  arrived  at 

the  same  conclusion,  though  it  is  somewhat  more  shortly  put 

He  said  (2) :  "  The  defendant  localized  himself  in  one  spot :  by 
reason  of  that  localization  and  not  by  reason  of  his  personality, 
he — to  use  Lord  Halabury's  words — ^afforded  the  opportunity  of 
betting  to  other  people."  That,  His  Honor  seems  to  put  as  the 
ground  for  his  conclusion. 

We  have  to  consider  whether  these  statements  of  the  law 
are  correct  and,  whether  they  are  so  or  not,  whether  the  condnsion 
arrived  at  by  their  Honors  was  correct,  and  the  answer  to  that 
depends,  first  of  all.  on  the  principles  on  which  these  sections  are 
to  be  construed.      The  Act  is  a  penal  one,  and  without  troubling 
our  heads  very  much  with  the  strength  or  effect  of  the  statement 
that  a  penal  Act  should  be  construed  strictly,  and  bearing  in  mind 
what  Chitty  L.  J.  said  in  the  Court  of  Appeal  in  PowM  v.  Kemp- 
ton  Park  Macecourse  Co.  (3),  that  Acts  of  Parliament  must  be 
construed  reasonably,  what  Lopes  L.J.   says  in  the  same  case 
seems  to  be  a  short  and  clear  way  of  putting  the  matter,  (4)  "that 
the  Court  in  construing  such  a  Statute  must  see  that  the  thing 
charged  is  an  offence  within  the  plain  meaning  of  the  words  used, 
so  as  to  carry  out  the  true  intention  of  the  legislature."     So  much 
for  the  method  of  construction  of  this  Statute  as  a  penal  one. 
Now,  there  is  another  principle  of  construction  which  is  called 
the  rule  of  yusdem  generis,  or  noscitur  a  sociis,  which  is  stated 
thus  in  MaxweU  on  The  Interpretation  of  Statutes,  3rd  ed.,  p.  461 : 
"  When  two  or  more  words,  susceptible  of  analogous  meaning,  are 
coupled  together,  noscuntur  a  sociis ;  they  are  understood  to  be 
used  in  their  cognate  sense.      They  take,  as  it  were,  their  colour 
from  each  other,  that  is,  the  more  general  is  restricted  to  a  sense 
analogous  to  the  less  general."      I  may  say  now,  that  in  dealing 
with  the  Eempton  Park  case  which,  because  of  the  reasoning  of 
the  Lords  Justices  of  the  Court  of  Appeal  and  the   House  of 

(1)  (1899)  A.C.,  143.  (3)  (1S97)  2  Q.B.,  242,  at  p.  298. 

(2)  (1905)  6  S.R.  (N.S.W.),  639,  at        (4)  (1897)  2  Q.B.,  242,  at  p.  265. 
p.  655. 
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Xords,  will  have  in  my  view  a  very  close  relation  to  the  matter  H-  C-  ^'  ^• 

now  before  us,  I  shall  extract  the  reason  for  the  decision  from  ^^^ 

the  opinions  of  the  Lords  Justices,  because  it  is  plain  that  the  Prior 

decision  of  the  House  of  Lords  proceeds  in  the  main  upon  the  .shbkwood. 

same  course  of  reasoninir  though  in  the  House  of  Lords  some  of       

®  .  Barton  J. 

their  Lordships  attached  chief  importance  to  the  nature  of  the 
place  itself,  and  others  to  the  nature  of  the  user  of  it.  Lord 
JEeher  M.R.  said,  (1 )  that  where  general  words  are  used  following 
particular  or  more  limited  words  there  should  be  "an  interpreta- 
tion of  the  general  words  limiting  them  to  matters  or  things  of 
the  same  kind,  as  to  the  mischief  being  dealt  with,  as  the 
previous  words ;  but  an  interpretation  as  wide  as  the  limitation 
)ust  described  will  admit."  And,  according  to  Lapea  L.J.  (2) : 
'*  That  doctrine  may  be  thus  expressed,  namely :  Where  there  are 
general  words  following  particular  and  specific  words,  the  general 
words  must  be  confined  to  things  of  the  same  kind  as  those 
specified."  He  instanced  PovyfR  v.  Borasion  (3),  where  it  was 
held  that "  other  building  "  in  sec.  27  of  the  Reform  Act  1832, 
Tnust  be  something  ejuadem  generis  with  the  preceding  words 
'*  house,  warehouse,  counting-house,  shop."  And,  applying  these 
considerations  more  closely  to  the  present  case,  Chitty  L.J. 
said  (4):  "The  ordinary  rule  of  construction  sometimes  called 
'  ejuadem  generis'  sometimes  *  noacitur  a  sociia^  appliea  *  Place  * 
must  mean  something  of  the  same  kind ;  something  which  con- 
forms to  the  leading  idea  conveyed  by  the  words  with  which 
it  is  associated.  Plainly  the  inclosure  is  not  a  '  house '  nor  a 
'  room '  nor  an  '  oflSce.'  The  word  *  office  *  in  this  connection 
appears  to  me  to  have  the  most  comprehensive  meaning  and 
the  largest  import  of  the  three  unambiguous  words.  What  are 
the  characteristics,  the  usual  fittings  up,  or  accessories  of  an 
office  ?  A  desk,  a  table,  a  chair  and  things  of  that  description. 
Now  in  this  inclosure  the  bookmakers  have  no  apparatus  of  that 
kind."  There  must,  before  the  person  charged  can  be  found 
guilty,  be  a  place  within  the  meaning  of  the  Act,  in  some  sense 
related  to  the  idea  of  "  house,  room,  or  office ; "  and,  secondly,  a 

(1)  (1897)  2  Q.B.,  242.  at  p.  257.  (3)  IS  C.B.N.S.,  175. 

(2)  (1897)  2  Q.B.,  242,  at  p.  206.  (4)  (1897)  2  Q.6.,  242,  at  p.  .301. 
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H.  C.  OF  A.  user  of   the   place   for  the   purposes  prohibited  in  sec.   17  and 
punishable  under  sec.  19. 

Now,  looking  for  a  moment  at  the  structure  of  the  m&terial 
sections,  and   comparing  them,  it  is  important  to  observe  that 
the  expression  "house,  oflBce,  room,  or  other  place"  runs  throngh 
them  all     I  will  take  the  group  beginning  with  sec    15  and 
ending  with  sec.  21.     The  description  of  the  offence  as  that  of 
opening,  keeping  or  using  such  a  place  is  used  in  all  those  sections. 
Sometimes  the  word  "  other  "  is  used  before  the  word  "  place,"  at 
other  times  it  is  not.     That,  however,  is  perfectly  immaterial   in 
applying  the  principle  to  which  I  have  referred.     [His  Honor  then 
read  sec.  15,  and  continued.]    Sub-sec  2  of  that  section  is,  I  think, 
inapplicable  to  the  idea  that  a  mere  "  spot "  in  a  lane  is  to  be 
considered  a  "  place  "  within  the  meaning  of  the  Act,  used  for  the 
business  of  betting   with   persons  resorting  thereto.      Sec    16 
empowers   the  Inspector-General  to  authorize  the  Inspector  to 
enter  such  house,  office,  room,   or  place,  and  also  to  authorize 
him  to  use  force  if  necessary  "  for  the  purpose  of  eflFecting  an 
entry  whether  by  breaking  open  doors  or  otherwise."     So  that 
we  have  in  these  two  sections  not  only  words  inconsistent  with 
the   idea  of  making  punishable  the  using  of  so  much  ground 
as  a  man's  two  feet  will  cover,  but  words  applicable  only  to  the 
possession   or  occupation   of   some   place  in  such  a   way   that 
doors  may  have  to  be  broken,   or  at  any  rate   force   used,  in 
order  that  an  entry  may  be  made.      The  18th  section,  which 
stands  between  the  section  prohibiting  the  alleged  offence  and 
the   section   providing   for   the   punishment,   is   most    material. 
[His  Honor   read    sec.    18   and   continued] :    Part  II.,   which  is 
referred  to  in  that  section,  deals  with  gaming  and  wagering,  and 
among  the  important  sections  in  that  part,  for  the  purpose  of  deal- 
ing with  such  a  place  as  a  gaming  house,  is  the  6th  section,  which 
makes  the  owner  or  keeper  of  such  a  house,  or  the  person  having 
the  management  of  it,  liable  to  a  penalty  of  £100  or  imprisonment 
for  six  months,  and  every  person  found  upon  the  premises  with- 
out lawful   excuse  liable  to  a  penalty  of  £5.      Whatever  the 
meaning  of  those  words  may  be,  it  seems  to  me,  without  going 
into  any  closer  analysis,  that  in  sees.  15,  16,  17,  18, 19,  20  and  21 
the  meaning  to  be  attached  to  these  words  "  house,  office,  room. 
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or  other  place  "  is  the  same,  and,  although  it  may  be  that  in  one   H.  C.  of  A. 

or  another  there  are  expressions  relating  to  occupation  which 

are  not  found  in  the   others,   it   is  impossible   to  say  that  the       Prior 

expressions  used  in  all  are  not  identical  in  their  meaning  with   gu^j^^Qp 

respect  to  the  words  "  house.  oflSce,  room,  or  other  place."     If  we 

iind,  on  examination  of  other  sections  than  that  under  which  the 

information  was  laid,  that  the  terms  used  as  to  locality^  entry, 

occupation  and  use  are  practically  identical,  it  can  scarcely  be 

supposed  that  a  mere  open  place,  or  some  place  of  which  there  is 

no  control  or  occupation,  even  momentary,  was  intended,  unless 

there  is  something  in  the  context,  which  I  do  not  find,  to  compel 

us  to  that  conclusion.     It  seems  to  me  that  the  ordinary  rules  of 

construction  compel  us  to  regard  the  words  in  sees.  17  and  19  as 

the  same  in  sense  as  the  words  in  the  other  sections. 

I  proceed  then  to  consider — as  there  must  be  some  place 
related  in  sense  to  a  "  house,  office,  or  room  " — what  sort  of 
"  place  "  there  must  be.  It  must  be  a  place  which  can  be  "  opened, 
kept  or  used."  And,  in  that  connection,  it  seems  to  me,  that  the 
term  user  is  not  employed  in  any  loose  sense,  but  in  the 
sense  of  opening  or  occupying,  that  is  to  say,  that  the  person 
charged  must  have  something,  however  brief,  in  the  nature 
of  occupation,  and  therefore,  the  place  must  be  one  capable 
of  being  so  occupied.  If  it  is  in  its  nature  incapable  of  such 
occupation,  I  cannot  see  how  the  prohibition  in  this  section,  or  in 
the  punishing  section  is  applicable  to  it.  Then  we  see  by  the 
18th  section  that  this  locality  must  be  one  capable  of  being 
taken  and  deemed  to  be  a  common  gaming  house.  Parliament, 
of  course,  may  do  anything  it  pleases ;  it  may  declare,  I  suppose, 
that  a  street  lamp  is  a  common  gaming  house,  but  before  holding 
that  Parliament  has  done  such  a  thing,  we  ought  to  see,  by  com- 
parison, reference,  and  analysis,  whether  Parliament  has  in  its 
seriousness  done  a  thing  that  is  not  very  sensible.  Now,  I  think 
that  considerations  which  save  one  from  a  conclusion  of  that 
kind  will  be  found  by  a  comparison  and  analysis  of  the  remaining 
sections,  because  it  seems  to  me  quite  beyond  reason  that  a  mere 
spot  of  ground,  or  a  place  in  which  public  traffic  can  and  does  go 
on,  should  be  intended  by  Parliament  to  be  under  any  circum- 
stances included  in  the  term  common  gaming  house.      I  find  no 
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H.  C.  OF  A.  warrant  in  the  other  portions  of  the  Act  for  thinking  that  Parlia- 
^^^^  ment  has  declared  anything  to  be  taken  and  deemed  a  commaa 
Prtor  gaming  house  other  than  such  a  place  as  is  capable  of  being  put 
Shkbwood.  ^^  ®^^^  *  "^-  "^^^  place,  then,  is  not  only  to  be  capable  of-  being 
used  and  dealt  with  in  the  same  sense  as  a  common  gaming  house 
is  used  or  dealt  with,  but,  whether  a  defined  place  or  not,  as  Lord 
Estver  M.R.  put  it  (1),  it  must  be  "  capable  from  its  condition  of 
being  used  by  a  person  who  desires  so  to  use  it  as  if  it  were  his 
house,  room,  or  office,  used  by  him  as  such  for  his  betting  business."* 
And,  as  an  illustration  of  the  sense  in  which  he  is  speaking,  when 
he  comes  to  deal  with  Bows  v.  Fenwick  (2),  in  the  decision  of 
which  he  took  part,  he  says  (3) :  ''  Whether  the  Statute  was  in 
that  case  rightly  applied  to  what  was  called  an  umbrella  may  be 
doubtful.  If  the  thing  was  really  a  tent  I  should  think  the 
decision  right ;  if  the  thing  was  really  an  ordinary  umbrella  I 
think  the  decision  was  wrong/'  As  a  matter  of  fact  the  stmcture 
in  that  case  was  an  umbrella  capable  of  covering  several  persons, 
with  words  indicating  its  owner's  business  painted  on  it,  fixed 
to  the  ground  by  a  spike,  and  furnished  with  a  stool  on  which 
the  bookmaker  or  his  agent  could  sit  and  carry  on  his  business 
of  betting.  That  seems  to  me  to  satisfy  the  idea  of  a  "  place," 
if  it  is  used  for  the  purpose  of  betting.  But  it  is  equally 
clear  to  me  that  the  umbrella  was  a. tent  or  was'  used  as  a  tent, 
and  that  was  why  it  was  capable  of  being  used  as  a  betting  house. 
Lindley  L.J.  in  the  same  case,  dealing  with  the  occupying  and 
using  of  a  place,  said  this  (4) : — "  The  language  of  the  prohibition 
being  in  these  respects  plain  and  unambiguous,  it  cannot  be 
properly  restricted  by  the  language  of  the  preamble.  But  when 
it  becomes  necessary  to  ascertain  what  sort  of  places  other  than 
betting-houses,  rooms,  or  offices  were  aimed  at,  there  is  much 
more  difficulty."  Here  I  would  remark  that  in  the  judgments  of 
the  Court  of  Appeal  and  the  House  of  Lords  frequent  references 
are  made  to  the  preamble  for  the  purpose  of  strengthening  the 
construction  put  upon  the  Act.  The  New  South  Wales  Act  con- 
tains no  preamble. .  But,  notwithstanding  that,  it  is  clear  to  my 
mind  that  the  reasoning  adopted  in  the  Court  of  Appeal  and  in 

(1)  (1S97)  2  Q.B.,  242,  at  p.  257.  (3)  (1897)  2  Q.B.,  242,  at  p,  259. 

(2)  L.K.  9  C.P.,  .?39.  (4)  (1897)  2  Q.B.,  242,  at  p.  281. 
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the  House  of  Lords  would  have  led  to  the  same  conclusion  if  ^-  C-  ^'  -^• 

1906 

there  had  been  no  preamble  to  the  Act.     His  Lordship  goes  on  to 
say  "  no  person  can  bet  except  in  some  place  or  other,  and  when-       prior 
ever  he  bets  in  any  place  he  uses  that  place  for  betting.     To  sherwood 
construe  *  other  place  *  or  *  place  *  in  its  ordinary  sense  of  any 
and  every  place  where  persons  can  or  do  bet  would  involve  an 
absolute  prohibition  of  betting,  and  would  have  rendered  it  quite 
unnecessary  to  specify   betting-houses,   rooms  or  offices."      It 
appears  there  and  from  the  rest  of  his  judgment  that  that  very 
eminent  Lord  Justice  has  adopted  the  conclusion  that  the  Act 
must  be  construed  as  if  the  words  in  question  were  ejuadefm 
generis,  and  there  he  is  in  accord  with  the  bulk  of  authority  in 
the  House  of  Loixis.     He  goes  on,  after  referring  to  the  sections, 
to  say  that  the  place  must  be  some  place  to  which  persons  can 
and  do  resort  for  betting ;  where  the  business  of  betting  is  carried 
on,  some  place  used  as  a  betting  house  or  office,  which  can  be 
forcibly  entered  under  warrant ;  some  place  which  can  be  adver- 
tised as  a  betting  place ;  which  can  be  reasonably  regarded  as  a 
common  gaming  house  ;  and  which  it  is  not  absurd  to  treat  as  a 
gaming  house  within  8  &  9  Vict.  c.  109,  sec.  2.      Then  he  refers 
to  the  section  which  corresponds  to  sec.  18  of  this  Act.     It  is 
apparent,  then,  applying  the  rule  of  construction  that  we  must 
apply,  that  the  words  "  house,  room,  office,  or  other  place  "  are 
used  in  the  same  sense  in  all  the  sections ;  and,  since  we  find  a 
number  of  sections  dealing  with  the  same  matter,  which  forbid 
the  idea  of  the  "place,"  as  the  word  is  used  in  a  particular 
section,  being  some  indeterminate,  undefined,  or  unoccupied  spot, 
if  by  the  evidence  it  is  something  of  that  kind  that  is  attempted 
to  be  used  for  the  purpose  of  betting,  it  does  not  become  a  place 
within  the  meaning  of  this  Act.     It  is  one  thing  to  make  a  bet 
in  the  street  and  another  to  keep  a  betting  establishment.     The 
''place"  must  be  capable  of  being  a  betting  astablishment,  or 
something  equivalent  to  a  betting  house,  room  or  office.     Now 
reliance   was  placed  in  Powell  v.  Kempton  Park  Racecourse 
Go.  (1)  on  the  fact  that  in  the  cases  where  such  things  as  a  desk, 
stall,  umbrella  or  box  had  been  set  up,  these  things  had  been 
treated  as  indie i4i  of  user  or  possession.    Lopes  L.J.  expressed 

(1)  (1897)2Q.B.,  242. 
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H.  C.  OF  A.  the  opinion  that  he  did  not  believe  that  in  any  of  these  cases  a 
^^^  conviction  would  have  taken  place  if  these  various  signs  of 
Prior       occupation  had  not  been  present   And  A.  L.  Smith  KJ.,  referring 

Sherwood.    ^  several  of  these  cases,  said  practically  the  same  thing.      There 
must  be  then,  I  take  it,  some  indication  of  occupation   beyond 
such  as  is  afforded  by   a  man  standing  ordinarily  in  the  same 
position  in  a  public  lane.      And  I  would  here  refer  with  great 
respect  to  an  expression  of  Dariey  C.J.     His  Honor  says  (1): — 
"I  cannot  in  my  mind  separate  the  'list  shop'  or  betting  shop 
from  the  betting  spot  a  few  feet  away."     That  shop  is  a  room 
referred  to  in  the  evidence  as  close  to  where  the  defendant  was 
standing.     There  is  in  this  case  no  evidence  whatever  that  the 
defendant  had  the  control  or  management  of  the  room  or  shop  to 
which  it  is  said  that  persons  resorted  before  they  came  to  him  to 
bet.     So  that  the  occupation  or  user  which  the  defendant  has 
carried  on  is  severed  from  that  of  the  room  or  office,  and  must  be 
taken  by  itself,  and,  so  taken,  it  is  outside  that  class  or  form  of 
occupation  which  has  been  regarded  in  England  as  establishing 
user  of  a  place.    It  must  be  remembered  also  that  the  defendant 
is  not  charged  with  using  a  room  or  office.     He  is  charged  with 
using,  for  the  purpose  of  carrying  on  this  betting  business,  a 
public  lane  or  right  of  way  called  Bank  CJourt.     If  there  were 
evidence  that  the  defendant  used  a  room  or  office,  then  there  was 
no  evidence  that  he  used  the  public  lane,  and  the  evidence  did  not 
support  the  information;  and,  if  His  Honor  was  correct  in  his 
opinion  as  to  the  nature  of  the  house,  room,  or  office,  that  was 
not  the  place  outside ;  and  it  seems  to  me  clear  that  the  charge 
ought  to  have  been  dismissed,  however  liable  by  other  evidence 
the  defendant  might  hereafter  be  made  for  using  the  house,  room, 
or  office. 

Reverting  to  the  sections  referring  to  the  opening,  occupying, 
&c.,  and  applying  the  principles  of  construction  to  which  I  have 
referred,  it  must  be  evident  how  right  -4.  L,  Smith  KJ.  was 
when  he  said  that  the  "  place "  or  "  other  place  "  must  be  akin 
or  equivalent  to  a  house,  office,  or  room.  I  take  that  to  mean 
akin  or  equivalent,  not  by  way  of  being  four  walled,  or  having  a 
roof,  but  by  being  some  place  the  form  and  use  of  which  would 

(1)  (1905)  5  S.R.  (N.S.VV.),  639,  at  p.  648. 
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suggest  that  somebody  was  conducting  it,  and  conducting  it  as  a   H.  C.  of  A. 
betting  establishment,  whether  in  occupation  of  others  in  other 
parts  or  not.     The  learned  Lord  Justice  indicated  what  was  in       Prior 
his  mind  by  the  passage  in   which  he  said  (1) : — "  If  a  person   shkrwood 

carries  on  the  business  of  betting  in  a  place  akin  to  a  betting-       '- 

house,   whether    such   place   is   set   up    upon   a    racecourse   or 
elsewhere,  then  he  is  guilty  of  the  betting  made  illegal  by  the 
Act,  for  he  is  then  carrying  on  the  business  of  a  betting-house  in 
a  prohibited  place."     There  again  he  used  the  expression  "  set  up 
on  a  racecourse,"  evidently  entertaining  the  idea  that  there  must 
be  something  which  could  be  set  up,  some  object  which  could  be 
placed   on   the   ground  permanently  or  even   temporarily.     He 
explained  his  decision  in  the  case  of  Snow  v.  Hill  (2),  by  pointing 
out  that  the  appellant  there  was  not  within  the  Act  of  1853, 
"  because  he  exercised  his  business  of  bookmaker  upon  no  ascer- 
tained piece  of  ground,  in  other  words,  upon  no  premises  akin  or 
equivalent  to  a  betting-house  or  office  as  in  Shaw  v.  Morley  (3)," 
and  other  cases.     That  again  shows  clearly  that  there  must  be 
some  defined  piece  of  ground,  and  also,  I  think,  how  that  Lord 
Justice  would  have  looked  upon  this  case  where  there  was  no 
ascertained  piece  of  ground,  unless  we  take  the  whole  area,  which 
was  open  to  the  public,  as  being  an  ascertained  piece  of  ground, 
an  argument  which  I  cannot  accept  because  it  seems  to  me  to  be 
opposed  altogether  to  the  notion  of  a  place  analogous  to  a  house, 
room,  or  office.     When  we  come  to  the  consideration  of  what  is  a 
"  place  "  within  the  meaning  of  the  Act,  in  the  judgment  of  Lord 
James  of  Herefordy  we  see  how  much  importance  he  attached  to 
the  words  of  sec.  2,  corresponding  to  the  18th  section  of  the 
Act  of  New  South  Wales.     He  said  (4) :  "  In  order  to  bring  the 
first  clause  into  operation  something  must  exist  that  can  at  least 
constructively  be  regarded  as  a  common  gaming  house."     And  he 
speaks  again  of  dedication  or  appropriation  of  the  place  to  betting, 
which  seems  to  imply  that  that  feature  must  be  present,  and 
that  the  absence  of  it  is  fatal  to  the  idea  of  the  betting  estab- 
lishment described  in  this  Act.     The  whole  of  that  paragraph 
which  His  Honor  the  Chief  Justice  read  (5)  from  the  judgment 

(1)  (1897)  2  Q.B.,  242,  at  p.  276.  (4)  {1899)  A.C.,  143,  at  p.  193. 

(2)  14  Q  B.D.,  688.  (5)  (1899)  A.C.,  143,  at  p.  196. 

(3)  L.B.  3  Ex.,  137. 
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H.  C.  OP  A.  of  Lord  James  of  Hereford  seems  to  me  full  of  meaning  with 

regard  to  the  ease  we  are  now  engaged  in  deciding,  and  especially 

Pkior       that  part  where  he  says : — "  There  is  another  view  that  may  be 

Sherwood    P^^^®*^^*  namely,  that  each  peripatetic  bookmaker  using  the 

inclosure  occupies  '  a  place/  that  is,  the  ground  upon  which  his 

two  feet  rest,  and  that  having  permission  so  to  stand  upon  any 
particular  spot  he  may  from   time   to  time  select,  there   is  a 
shifting  appropriation  of  each  of  such  spots  for  the  purpose 
of  carrying  on  his  business.      But  in  such  case,  what  can  be  said 
to  constitute  the  *  place '  requisite  to  constitute  the  offence  ?   There 
is  nothing  in  any  way  resembling  a  house,  office,  or  room."     It  is 
true  that  His  Lordship  wound  up  by  saying  that  the  statement  of 
learned  counsel  that  "  a  place  must  be  a  place  where  a  man 
according  to  the  ordinary  usages  would  be  found  "  was  correct 
In  the  argument  an  attempt  was  made  to  use  that  passage  to 
show  that  if  that  requirement  existed  that  was  enough.     That 
was  precisely  the  opinion  of  the  learned  Judges  of  the  Supreme 
Court     But  that  is  not  the  sense  in  which  Lord  Ja/mes  of  Here- 
ford spoke  when  he  said  that  the  notion  of  a  place  within  the 
Act  necessitated  that  it  must  be  a  place  where  a  man  according 
to  the  ordinary  usages  would  be  found.    It  would  not  be  reason- 
able to  stop  at  that  point,  not  taking  that  expression  with  the 
remainder  of  his  judgment      He  regarded  that  as  one  of  the 
ingredients  necessary  to  constitute  a  "place,"  just  in  the  same 
way  as  the  appropriation  of  some  piece  of  ground  to  betting  was 
an  ingredient.      There  must  be  more  than  both  of  these  to  con- 
stitute a  place.     He  was  saying  that  there  must  at  the  least 
be   that  ingredient  whatever  more  might  be  required.      Lord 
Esher  M.R.  said  (1)  there  "  must  be  some  essential  rights  of  a 
person  using  a  place  as  his  house,  his  office,  or  his  room  different 
from  the  rights  as  to  it  of  persons  who  are  not  using  it  as  their 
house,  office,  or  rootn."     Mr.  Pickbum  in  his  very  thoughtful 
argument  referred  to  this  passage  and  read  the  remainder  of  it, 
and  I  think  the  remainder  is  very  instructive ;  the  meaning  is 
entirely  applicable  in  exoneration  of  the  defendant  in  this  case. 
His  Lordship  said  (1) : — "  He  must  have  some   right  of  user 
peculiar  to  himself  and  exclusive  of  their  rights,  if  any.     A  man 

(1)  (1897)  2  Q.B.,  242»  at  p.  257. 
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cannot  be  said  to  be  using  a  room  as  his  room  or  office  if,  when  H.  C.  or  a. 
he  comes  to  it,  he  finds  it  full  of  people,  even  if  they  have  come 
to  see  him  or  to  deal  with  him,  and  yet  he  has  no  right  to  say,  prior 
'  make  way  or  room  for  me  to  come  into  my  room  or  office.'  A 
man  cannot  be  said  to  be  using  a  table  as  his  table  if  any  person 
who  can  find  room  at  the  table  has  as  much  right  as  he  has  to 
come  to  it  and  use  it  in  any  way  such  pei*son  thinks  fit.  The 
user  by  a  person  of  a  place  as  if  it  were  his  room  or  office  neces- 
sarily implies  some  exclusive  right  in  him  as  against  some  other 
persons."  Of  course  that  use  may  be  only  for  a  limited  time,  but 
it  must  exist  in  the  sense  of  appropriation  and  occupation.  And 
a  little  further  on  His  Lordship  uses  words  peculiarly  applicable 
to  the  present  case.  "  To  say  that  he  uses  or  claims  to  use  the 
spot  of  ground  on  which  he  is  at  the  moment  standing  as  his 
room,  office,  or  place  exclusively  as  against  all  the  world,  as  if  it 
were  his  room  or  office,  is  beyond  all  reason."  And  so,  I  take  it, 
with  all  respect,  in  the  present  case  there  must  be  a  user  peculiar 
to  the  person  charged  and  exclusive  of  the  rights  of  others,  of  a 
place,  and  unless  there  is  such  a  user  there  is  not  the  user  con- 
templated in  the  Act.  Lord  Halsbury  L.C.  in  his  judgment  in 
the  House  of  Lords,  already  referred  to,  puts  the  user  as  a  matter 
of  control  and  occupation  (1).  He  calls  it  "  the  conducting  of  the 
business,  whether  as  master  or  servant,"  and  says  that  that  is  the 
thing  which  makes  it  an  establishment,  that  there  must  be  a 
business  conducted,  and  an  owner,  occupier,  manager  or  keeper, 
or  some  person  who  is  analogous  to  and  of  the  same  genus  as  the 
persons  so  designated,  who  is  willing  to  bet  with  persons  resorting 
to  the  "house,  room,  or  other  place."  And  he  said  (2) : — "The 
second  part  of  the  section  is  in  strict  accordance  with  what  I 
have  suggested  as  the  meaning  of  the  Statute"  that  is,  the 
portion  of  sec.  17  which  declares  these  places  to  be  common 
nuisances.  "  It  assumes  a  place  or  establishment  for  receiving 
money  or  some  valuable  thing  being  received  by  or  on  behalf  of 
an  owner,  occupier,  keeper  or  person ;  here  the  Statute  uses  the 
words  '  as  aforesaid,'  that  is  '  person  using  same,'  for  the  considera- 
tion for  any  assurance,  undertaking,  promise,  or  agreement, 
express  or  implied,  to  pay  or  give  thereafter  any  money  or 

(1)  (1S90)  A.G.,  143,  at  p.  159.  (2)  (1899)  A.G.  143,  at  p.  161. 
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valuable  thing  on  any  event  or  contingency  of  or  relating  to  any 
horse-race  or  other  race,  fight,  game,  sport,  or  exercise.  Then 
every  house,  oflBce,  room,  or  other  place  opened,  kept,  or  used  for 
the  purposes  aforesaid,  or  any  of  them,  is  hereby  declared  to  be  a 
common  nuisance  and  contrary  to  law."  His  Lordship  then  said 
that  it  seemed  clear  that  the  thing  against  which  the  enactment 
was  levelled  was  any  place  used  in  the  sense  which  he  had 
explained,  and  that  he  attached  more  importance  to  the  "  use  "" 
than  to  the  "  place."  It  is  clear  to  my  mind  that  that  concept  is 
not  satisfied  unless  there  is  some  defined  or  appropriated  piece  of 
ground  (whether  there  is  any  such  structure  or  external  indication 
as  in  Liddell  v.  Lofthouse  (1),  or  not)  which  is  capable  of  being 
ased  for  the  purposes  of  a  betting  establishment.  Now,  how  can 
a  public  lane  be  ejuadem  generis  with  house,  room  or  office,  and, 
referring  to  sec.  16  again,  how  can  it  be  deemed  a  place  into 
which  the  Inspector-General  may  authorize  constables  or  others 
to  enter  and  seize  documents  &c.,  found  upon  the  premises  ? 
Where  is  it  that  the  documents  are  to  be  found  that  are  to  be 
seized,  and  the  lists  &c.,  relating  to  racing  or  betting  ?  Is  it  to 
be  the  documents  found  on  the  persons  who  are  there  ?  No.  It 
is  the  documents  in  such  house  or  premises.  So,  in  such  a  case  as 
this,  of  a  person  standing  in  the  lane,  whether  a  bookmaker  or  not, 
engaged  in  the  business  of  betting  with  people  around,  suppose 
there  is  an  entry  upon  the  premises  under  these  sections  by  the 
police,  who  are  then  to  seize  the  documents  or  lists  found  on  the 
premises ;  where  in  that  case  is  the  common  gaming-house  i 
Could  that  be  satisfied  by  the  notion  of  such  a  place  as  that 
occupied  by  the  defendant  in  this  case  ?  The  word  "  spot "  has 
been  used.  But  the  Act  does  not  deal  with  a  spot,  but  with 
something  capable  of  being  far  more  accurately  ascertained. 
Thus  if  there  is  not  a  kind  of  betting  house,  there  is  no  ofience 
under  sees.  15  and  16,  because,  if  the  word  "  place  "  is  not  used  in 
that  sense  in  those  sections,  it  is  obviously  absurd  to  apply  to  it 
the  provisions  for  seizure  of  things  only  to  be  found  on  premises 
as  distinct  from  those  found  on  peraons. 

Thus  I  come  to  the  conclusion,  first,  that  a  place,  in  order  to  be 
within  the  words  "  other  place  "  in  these  sections,  must  be  some- 

(1)  (1896)  1  Q.B.,  295i 
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thing  very  different  from  a  mere  spot  on  which  a  man  is  standing ;   ^-  ^-  ^^  ^' 
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that  it  must  be  something  capable  of  being  used  as  a  betting-  ^^* 
house  or  establishment ;  and  anything  at  all  capable  of  being  so  Prior 
used  may  be  a  "  place  "  within  the  meaning  of  the  Act.  On  the  she^wood. 
evidence,  the  position  which  the  defendant  occupied  in  this  lane 
is  not  such  a  place,  and,  therefore,  I  think,  construing  the  first 
objection  taken  by  Mr.  Lamb  as  an  objection  that  the  place  was 
not  a  place  within  the  meaning  of  the  Act,  that  the  magistrate 
was  right  in  sustaining  the  objection.  More  than  that,  as  the  spot 
on  which  the  defendant  was  standing  is  not  any  such  spot  as  is 
capable  of  being  used  as  an  establishment  of  the  kind  struck  at 
by  the  Act,  on  Mr.  Lamb's  second  objection  the  magistrate  was 
clearly  right  in  dismissing  the  case.  Holding  this  opinion,  I  am 
entirely  at  one  with  my  brother  the  Chief  Justice  in  concluding 
that  the  evidence  entirely  fails  to  bring  the  defendant  within  the 
Act,  and  that  if  he  is  to  be  brought  within  any  of  its  express 
provisions  further  legislation  is  necessary  for  that  purpose. 

I  may  say  that  I  wholly  agree  with  the  definition  of  user  which 
has  been  put  forward  by  His  Honor  the  Chief  Justice. 

O'Connor  J.  I  am  of  opinion  that  on  the  facts  stated  in  the 
special  case  the  appellant  cannot  be  legally  convicted  of  the 
offence  charged.  The  infoimation  was  laid  under  section  19  of 
the  Gaines,  Wafers  and  Betting  Houses  Act  1901,  which  is  prac- 
tically identical  with  the  section  of  the  English  Act  16  &  17 
Vict.  c.  119  under  consideration  in  Powell  v.  The  Kemptoii  Park 
Racecourse  Co.  (1).  In  the  hearing  of  that  case  both  in  the 
Court  of  Appeal  and  in  the  House  of  Lords  all  the  earlier 
decisions  were  carefully  examined  and  discussed,  and  the  prin- 
ciples to  be  applied  in  the  interpretation  of  the  Statute  were 
elaborately  expounded.  Under  these  circumstances  it  would 
appear  to  be  unnecessary  to  refer  to  the  earlier  cases,  and  it  may 
now  be  taken  that  the  decision  of  the  House  of  Lords  in  the 
Kemfton  Park  Case  authoritatively  lays  down  the  principles 
properly  applicable  to  a  case  of  this  kind.  It  is  well,  however, 
to  bear  in  mind  at  the  outset  that  the  question  is  not  to  be 
decided  on  any  general  principles  of  public  policy.     The  charge 

(1)  (1897)  2Q.B.,212;  (1899)  A.C.,  143. 
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H.  C.  OP  A.  is  laid  under  a  Statute,  and  the  only  question  to  be  determined  is 

whether  the  facts  disclose  an  offence  constituted  by  the  Statute. 

Prior       Taking  the  Act  generally,  its  scope  and  purpose  may  be  \rell 

o      ^'  described  in  the  words  which  ChanneU  J.  used  in  reference  to 

Sherwood. 

the  English  Oaming  Act  in  Brown  v.  Patch  (1) : — 

"The  Statute  seems  clearly  to  be  directed  against  betting 
places,  not  against  betting  persons.  Clearly,  also,  it  does  not 
forbid  persons  using  a  place  by  going  there  and  meeting  and 
betting  with  each  other.  Nor  does  it  forbid  keeping  a  place 
where  persons  may  meet  and  bet  with  each  other.  Nor  does  it 
forbid  carrying  on  the  business  of  betting  with  anyone  who  will 
bet  with  you.  But  it  does  forbid  carrying  on  the  business  of 
keeping  an  office  or  ^lace  to  which  people  may  come  and  bet 
with  you." 

In  order  to  convict  the  appellant,  therefore,  it  must  be  shown 
not  only  that  he  canned  on  the  business  of  betting  with  all 
persons  who  wished  to  bet  with  him,  but  that  he  carried  on  the 
business  of  keeping  or  using  "  a  place  "  within  the  meaning  of 
the  Act  to  which  persons  might  resort  who  wished  to  bet  with 
him.  In  considering  whether  the  Statute  is  applicable  to  the 
facts  two  questions  arise.  First,  is  Bank  Ck)urt  a  place  within 
the  meaning  of  the  Act  ?  Secondly,  if  it  is,  did  the  defendant 
"  use  "  that  place,  in  the  sense  intended  by  the  Act,  for  the  pro- 
hibited purposes  ?  As  to  what  constitutes  "  a  place  "  within  the 
meaning  of  the  Act  Lord  James  of  Hertford  in  the  Kempton 
Park  Case  uses  these  words  (2) : — 

"  Speaking  in  general  terms,  whilst  the  place  mentioned  in  the 
Act  must  be  to  some  extent  ^iisdem  generis  with  house,  room,  or 
office,  I  do  not  think  that  it  need  possess  the  same  characteristics ; 
for  instance,  it  need  not  be  covered  in  or  roofed.  It  may  be,  to 
some  extent,  an  open  space.  But  certain  conditions  must  exist 
in  order  to  bring  such  space  within  the  word  *  place.'  There  must 
be  a  defined  area  so  marked  out  that  it  can  be  found  and  recog- 
nized €18  '  the  place '  where  the  business  is  carried  on  and  wherein 
the  bettor  can  be  found.  Thus,  if  a  person  betted  on  Salisbury 
Plain,  there  would  be  no  *  place  *  within  the  Act.  The  whole  of 
Epsom  Downs  or  any  other  racecourse  where  betting  takes  place 

(1)  (1899)  1  Q.B.,  892,  at  pp.  898-99.  (2)  (1899)  A.C.,  li3,  at  p.  194 
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would  not  constitute  a  place  ;  but  directly  a  definite  localization  H.  C.  o»  A. 
of  the  business  of  betting  is  effected,  be  it  under  a  tent  or  even         ^^ 
movable  umbrella,  it  may  be  well  held  that  a  *  place  *  exists  for       Prior 
the  purposes  of  a  conviction  under  the  Act.     If  this  view  be 
correct,  I  think  that  the  inclosure  existing  at  Kempton   Park 
might,  physically  speaking,  under  certain  conditions  constitute  a 
'  place '  within  the  meaning  of  the  first  and  second  sections  of  the 
Act  of  1853.     It  is  a  defined  space  limited  by  metes  and  bounds, 
and  of  such  an  area  that  a  person  therein  carrying  on  the  busi- 
ness of  betting  can  be  found." 

So  also  in  the  same  case  in  the  Court  of  Appeal,  Eaher  M.R. 
said  (1) :  "  It  need  not  be  a  building  built  like  a  house,  room,  or 
office ;  it  need  not  be  a  covered  place ;  it  need  not  be  railed  oflT,  or 
boarded  ofi\  so  as  to  prevent  physical  access  to  it  except  through 
a  particular  part  of  the  railing  or  boarding ;  but  it  must  be  a 
defined  space,  capable  from  its  condition  of  being  used  by  a  person 
who  desires  so  to  use  it  as  if  it  were  his  house,  room,  or  office,  used 
by  him  as  such  for  his  betting  business.  I  think  that  the  inclo- 
sure described  and  existing  in  this  case  was,  in  consequence  of 
its  structural  condition,  a  defined  space,  capable  of  being  used  by 
a  person  desirous  of  so  using  it  as  if  it  wei*e  his  house,  room  or 
oflSce,  used  as  such  for  his  betting  business." 

Applying  these  definitions  to  the  facts  before  us,  although  it 
is  difiicult  to  see  how  the  whole  of  Bank  Court  could  be  used  as 
a  place  within  the  meaning  of  the  Act,  it  seems  to  me  that,  hav- 
ing regard  to  its  limited  area,  and  its  well  marked  lx)undaries,  it 
is  quite  possible  that  a  portion  of  it  might  become  a  place  in  the 
words  of  Esher  M.R.,  "  capable  of  being  used  by  a  person  desirous 
of  so  using  it  as  if  it  were  his  house,  room,  or  office,  used  as  such 
for  his  betting  business."  But  then  arises  the  more  difficult  ques- 
tion, was  the  appellant  guilty  of  a  user  of  any  portion  of  Bank 
Court  in  the  sense  contemplated  by  the  Act  i  As  the  "  place  " 
itself  to  come  within  the  Act  must  be  a  place  ejusdenx  generis 
with  a  house,  oflSce  or  room  in  which  the  business  of  betting  is 
carried  on,  so  the  "  user  "  of  the  place  must  be  a  user  analogous 
to  that  of  a  house,  oflSce  or  room  in  which  the  busineas  of  betting 
is  carried  on,  and  here  I  may  say  that  I  entirely  concur  in  the 

(1)  (1897)  2  Q.B.,  242.  at  p.  257. 
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H.  C.  OF  A.   definition  of  "  user  "  which  was  given  by  my  learned  brother  the 
"^'        Chief  Justice  in  his  judgment.      The  definition  cannot,  of  course. 
Prior       ^e  regarded  as  exhaustive,  but  it  entirely   covers  all   the  cases 
Sherwood    ^"^'^^^^  remain  law  since  the  decision  of  the  House  of  Lords  in  the 
Kenipton  Parle  Case.      Lord  Justice  A.  L,  Smith  in  the  Court  of 
Appeal  in  the  Kempton  Park  Case  (1)  explains  concisely  the  kind 
of  user  aimed  at  by  the  Act.     He  said :  "  There  must  however  be 
an  user  such  as  takes  place  in  the  keeping  of  a  betting  house  or 
oflSce  to  be  within  the  Act,  and  the  user  of  a  place  in  common  with 
mankind  in  general  is  not  such  an  user  as  is  contemplated  by 
the  Act."     In  other  w^ords,  the  user  of  the  place  must  be  of  the 
same  kind  as  if  the  place  were  his  house,  office,  or  room  used  by 
him  as  such  for  his  betting  business.      I  can  see  no  evidence  of 
such  user.      The  facts  relied  on  were  that  the  appellant  stood  in 
the  lane  habitually  in  the  same  place  opposite  the  doorway  of  a 
room  described  by  some  of  the  witnesses  as  a  betting  shop,  but 
with  the  use  of  which  room  there  was  apparently  no  evidence  to 
connect  the  appellant.      The  learned  Chief  Justice  in  the  Court 
below  states  his  view  of  these  facts  (2)  as  follows  : — 

"  The  bookmaker  by  his  habitual  use  of  the  pasition  for  the 
purpose  mentioned  defines  the  place  for  betting  purpcxses  in  the 
same  degree  and  to  the  same  extent  as  if  the  betting  earned  on 
by  him  took  place  in  a  '  house,  room,  or  office/  " 

It  is  difficult  to  see  how  a  person  by  merely  standing  on  a 
certain  spot  in  a  public  lane  for  a  certain  time  every  day  can  be 
said  to  be  using  that  spot  "as  if  it  were  his  house,  office,  or  room, 
used  by  him  as  such  for  his  betting  business."  If  another 
person  happens  to  be  there  before  him  that  other  pei'?«3n  can 
occupy  the  same  spot  as  any  person  has  an  equal  right  to 
stand  in  the  same  place.  Again,  how  is  it  possible  to  define 
what  portion  of  the  lane  he  was  using — how  far  around  liim 
does  the  "  place  "  used  extend  ?  If  the  place  he  occupies  is  a 
plfiKie  within  the  meaning  of  the  Act,  serious  consequences  may 
follow  to  persons  other  than  himself  present  in  the  place.  "  Tbe 
place"  may  be  treated  as  a  "common  gaming  house."  Persois 
found  therein  may  be  arrested  and  brought  before  a  magistrate. 

(1)  (1897)  2  Q.B.,  242,  at  p.  276.  I 

(2)  (1905)  5  S.R.  (N.S.W.),  639,  at  p.  648. 
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and  persons  found  there  without  lawful  excuse  are  liable  to  a  H-  ^•-  ^^  A. 

maximum  penalty  of  £5.     It  Would  be  unreasonable  to  suppose 

that  the  whole  lane  was,  under  the  circumstances,  being  used  as       Priou 

a  "  place "  within   the  meaning  of   the  Act,  thus  exposing  all 

persons  who  happen  to  be  within  its  limits  to  such  serious  riska 

On  the  other  hand,  if  not  the  whole  lane,  what  portion  of  it  was 

being  used  by  the  appellant  as  if  it  were  his  house,  office,  or 

room  used  by  him  as  such  for  his  betting  business  ?     Where  the 

place  alleged  to  be  "  used  "  contrary  to  the  Act  is  one  to  which 

the  public  have  access,  it  would  appear  impossible  that  it  can  be 

said  to  be  used  by  one  person  more  than  another  as  a  place  for 

carrying  on  a  business  of  betting  as  if  it  were  his  house,  office, 

or  room,  unless  that  person  has  actually  appropriated  to  himself 

for  the  time  being  by  occupation  a  certain  portion  of  it  defined 

in  some  visible  waJ^     Such  portion  might  be  defined  by  some 

natural  feature  of  the  ground  or  by  an  existing  structure  such  as 

the  bays  of  the  hoarding  in  LiddeU  v.  Lofthouse  (1),  or  by  some 

act  of  physical  possession  by  the  person  alleged  to  hsbve  so  used 

the  place,  such  as  the  erection  of  an  advertising  stand  as  in 

Brawn  v.  Patch  (2),  or  the  setting  up  of  an  umbrella,  stool,  or 

box,  as  in  the  earlier  cases.     The  necessity  of  some  defining  of  the 

limits  of  the  place  used  in  such  cases  is  well  put  by  Ealier  M.R. 

in  Potvell  v.  Kempton  Park  Racecourse  Co.  (3),  in  the  Court  of 

Appeal.     Speaking  of  the  inclosure  at  Kempton  Park,  to  which 

other  members  of  the  public  had  equally  with  bookmakers  right  of 

access  and  user,  he  says  : — 

"Then  arises  the  second  question,  whetlier  any  person  did  so  use 
the  inclosure  as  to  enable  the  Court  to  say  that  he  used  it  as  if  it 
were  his  house,  office,  or  room,  used  by  him  as  such  for  his  betting 
business.  Now  there  are  and  must  be  some  essential  rights  of  a 
person  using  a  place  as  his  house,  his  office,  or  his  room  different 
from  the  rights  as  to  it  of  persons  who  are  not  using  it  as  their 
house,  office,  or  room.  He  must  have  some  right  of  user  peculiar 
to  himself  and  exclusive  of  their  rights,  if  any.  A  man  cannot 
be  said  to  be  using  a  room  as  his  room  or  office  if,  when  he  comes 
to  it,  he  finds  it  full  of  people,  even  if  they  have  come  to  see  him 

(1)  (1896)  1  Q  B.,  295.  (2)  (1899)  1  Q.B.,  892. 

(3)  (1897)  2  Q.B.,  242,  at  p.  257. 


r. 
Sherwood. 

O'Connor  J. 
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or  room  for  me  to  come  into  my  room  or  oflSce.*  A  man  cannot 
Prior  be  said  to  be  using  a  table  as  his  table  if  any  person  who  can  find 
room  at  the  table  has  as  much  right  as  he  has  to  come  to  it  and  use 
it  in  any  way  such  person  thinks  fit.  The  user  by  a  person  of  a 
place  as  if  it  were  his  room  or  office  necessarily  implies  some 
exclusive  right  in  him  as  against  some  other  person.  He  may 
have  partners  in  the  room,  or  he  may  use  part  of  the  room  as  his 
office,  whilst  others  have  an  independent  right  to  use  another  part 
of  the  room  as  their  office ;  but  the  part  of  the  room  or  place 
which  can  be  said  in  any  reasonable  sense  to  be  used  by  him  as  his 
office  must  be  a  part  which  he  claims  to  use  and  does  use  exclu- 
sively as  his  against  some  people." 

Further  on  he  deals  with  an  argument  similar  to  that  used  in 
this  case  (1) : — "  To  say  that  he  uses  or  claims  to  use  the  spot  of 
ground  on  which  he  is  at  the  moment  standing  as  his  room,  office, 
or  place  exclusively  as  against  all  the  world,  as  if  it  were  his  room 
or  office,  is  beyond  all  reason."  I  can  see  in  this  case  no  evidence 
of  any  such  marking  off  or  appropriation  of  any  portion  of  Bank 
Court  by  the  appellant  in  such  a  way  as  to  indicate  any  differ- 
ence between  his  occupation  of  such  portion  and  that  of  any 
member  of  the  public  who  happened  to  be  standing  opposite  the 
same  doorway.  I  feel,  therefore,  compelled  to  come  to  the  conclu- 
sion that,  assuming  a  portion  of  Bank  Court  to  be  capable  of  being 
used  as  a  place  within  the  meaning  of  the  Act,  there  is  no  evidence 
of  any  such  user  by  the  appellant  of  any  portion  of  the  place  as 
would  render  him  liable  to  prosecution  for  the  offence  charged.  I 
am  of  opinion,  therefore,  that  the  magistrate's  decision  must  be 
upheld,  and  that  the  decision  of  the  Supreme  Court  reversing  it 
must  be  set  aside. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Appeal  fro^m  magistrate  die- 
missed  with  costs.  Respondent  to  pay 
the  costs  of  the  appeal  and  of  the  motion 
to  rescind. 

(1)  (1897)  2  Q.B.,  242,  at  p.  258. 
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Solicitors,  for  appellant,  Crick  &  Ca/t^oL 

Solicitor,  for  respondent,  The  Grown  Solicitor  foi'  New  South 
Widea.  Prior 

C.  A.  W. 
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PRESTON  V.  DONOHOE. 


GORDON  V.  DONOHOE. 


Prohibited  Immigrant^  Membtr  o/Mp*s  crew  abatntfrom  muster — ''  Opinion  of  the 
officer** — ConMnuUion— Immigration  Rtstriction  Act  (No.  17  0/  1901),  mcs.  3*, 
9 — Jmmiffratton  RtHtrictUni  Amendment  Act  {No.  17  o/'1905),  sees.  4t,  12. 


*  Sec.  3  of  the  Immigration  Restric- 
tion Act  1901  is  as  follows  : — 

3.  The  immigration  into  the  Common - 
-wealth  of  the  persons  described  in  an^ 
of  the  following  paragraphs  of  this 
section  (hereinafter  called  *'  prohibited 
immigrants  ")  is  prohibited,  namely : — 

(a)  Any  person  who  when  asked  to 
do  so  by  an  officer  fails  to  write  ont  at 
dictation  and  sign  in  the  presence  of 
the  officer  a  passage  of  fifty  words  in 
length  in  an  European  language  directed 
by  the  officer ; 


But  the  following  are  excepted  : — 


(k)  the  master  and  crew  of  any  other 
vessel  landing  during  the  stay  of  the 
▼essel  in  any  port  in  the  Common- 
wealth :  Provided  that  the  master 
shall  upon  being  so  required  by  an 
officer,  and  before  being  permitted  to 
clear  out  from  or  leave  the  port,  mus- 
ter the  crew  in  the  presence  of  an 
officer ;  and  if  it  is  found  that  any 
person,  who  according  to  the  vessel's 
articles  was  one  of  the  crew  when  she 
arrived  at  the  port,  and  who  would  in 


the  opinion  of  the  officer  be  a  prohibited 
immigrant  but  for  the  exception  con- 
tained in  this  paragraph,  is  not  present, 
then  such  person  shall  not  be  excepted 
by  this  paragraph,  and  until  the  con- 
trary is  proved  shall  be  deemed  to  be 
a  prohibited  immigrant  and  to  have 
entered  the  Commonwealth  contrary 

to  this  Act ; 

t  Sec.  4  of  the  Immigration  Restriction 
Amendment  Act  1905  is  as  follows  : — 

4.  Section  three  of  the  Principal  Act 
is  amended — 

(a)  by  omitting  the  whole  of  para- 
graph (a)  and  inserting  in  lieu 
thereof    the    following  para- 
graph :— 
(a)  Any  person  who  fails  to 
pass  the  dictation  test : 
that  is    to    say,   who, 
when  an  officer  dictates 
to  him  not    less  than 
fifty  words  in  any  pre- 
scribed language,  fails 
to   write   them  out  in 
that  language    in    the 
presence  of  uie  officer. 


H.  C.  OP  A. 
1906. 

Sydney, 
May  22,  25. 

MSLBOUBKK, 

Juw.  29. 


Griffith  O.  J., 

Barton  and 

CGonnor  J  J. 
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Foi-vi  of  information  —  Defects  curaUe  by  amendme^it  —  Jnsticts  Act    {2^.S.  IT.) 
{No,  27  O/1902),  secH,  65,  115. 

At  a  muster  of  a  ship's  crew  in  the  presence  of  an  officer  under  the  Imau- 
grcUtoii  Restriction  Acts  one  of  the  members  of  the  crew  was  absent,  and  tis 
officer  upon  the  evidence  before  him  formed  the  opinion  that  the  misisg 
member  of  the  crew  would,  but  for  the  exception  in  sub-sec.  {k)  of  sec  3  of  tbe 
Act  of  1901,  be  a  prohibited  immigrant  under  sub-sec.  (a)  of  that  aectioa  a 
amended  by  sec.  4  sub-sec.  (a)  of  the  amending  Act  of  1905. 

The  master  of  the  ship  waa  charged  under  sec.  9  of  the  Act  of  1901,  u 
amended  by  sec.  12  of  the  Act  of  1905,  with  being  the  master  of  a  ship  from 
which  a  prohibited  immigrant  had  entered  the  Commonwealth,  and  was  con- 
victed and  fined. 

Htldf  on  an  application  for  a  prohibition,  that  the  proviso  in  sec.  3,  snb-sec 
(k)  was  intended  to  apply  to  a  prosecution  under  sec.  9,  whether  it  does  or 
does  not  apply  to  a  prosecution  against  the  immigrant  himself  ;  and  that,  in 
the  absence  of  evidence  to  the  contrary,  the  magistrate  was  bound  to  find 
that  the  absent  member  of  the  crew  was  a  prohibited  immigrant  who  had 
entered  the  Commonwealth  contrary  to  the  Act,  and  the  conviction  was  right 

The  most  natural  grammatical  construction  of  the  language  of  the  proviso 
is  that  the  officer  is  to  be  of  opinion  that  the  person  in  question  is  one  who 
would,  if  called  upon,  fail  to  pass  the  dictation  test.  In  any  case  the  words 
are  open  to  that  construction,  and,  as  any  other  construction  would  defeat  the 
manifest  intention  of  the  legislature,  it  ought  to  be  adopted. 

Held,  also,  that  the  officer  having  applied  his  mind  to  a  relevant  qaesticm, 
his  opinion  could  not  be  questioned  in  a  prosecution  founded  upon  that  opinion. 

The  information  omitted  to  allege  that  the  defendant  was  master  of  the 
ship  on  the  day  when  the  immigrant  entered  the  Commonwealth,  and  also 
omitted  to  specify  the  particular  class  of  prohibited  immigrflint  within  which 
the  immigrant  was  alleged  to  fall. 

Heldy  that  even  if  these  allegations  were  necessary,  the  omission  of  them 
was  a  defect  which  by  sees.  65  and  115  of  the  Jttstices  Act  (N.S.W.)  1902 
might  be  cured  by  an  amendment  of  the  conviction  according  to  the  evidence. 

The  provisions  of  sec.  9  of  the  Immigration  Restriction  Act  1901  are  not  in 
conflict  with  the  Imperial  Merchant  Shipping  Act, 

Rule  nisi  for  a  prohibition  :  £x  parte  Gordon,  3  C.L.  R.,  724,  discharged. 

Prohibition. 

In  these  cases  motion  was  made  to  make  absolute  rules  nisi  for 
a  prohibition  directed  to  a  magistrate.  The  rules  were  granted 
on  29  th  March  by  the  High  Court  sitting  at  Melbourne :  Ex  parte 
Ooi'doii  (1).  The  facts  of  the  two  cases  were  practically  indis- 
tinguishable, and  they  were  in  the  argument  on  the  motion  treated 

(1)  3C.L.R.,  724. 
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masters  of  the  steamships  Mongolia  and  Moldavia  respectively,       y^\ 
mail  steamers  belonging  to  the  Peninsular  and  Oriental  Steam      Preston 
Navigation  Company,  and  had  each  been  convicted  and  fined  in     do^^qhoe 

A  Police  Court  at  Sydney,  on  a  charge  of  being  the  master  of  a       

vessel  from  which  a  prohibited  immigrant  entered  the  Common- 
wealth contrary  to  the  Immigration  Restriction  Acts. 
The  facts  are  set  out  in  the  judgment. 

RHd  K.C.  and  Pollocky  for  the  applicants.  The  information  is 
bad.  It  does  not  state  that  the  defendant  was  master  of  the  ship 
when  the  immigrant  entered  the  Commonwealth ;  the  date  of 
entry  is  not  stated.  No  offence  is  disclosed.  If  the  facts  alleged 
are  equally  consistent  with  the  innocence  of  the  accused  as  with  . 
his  guilt  he  should  be  discharged  :  Seth  Taimer*8  case  (1).  All  the 
essential  ingredients  of  the  offence  should  appear  in  the  informa- 
tion. There  is  no  provision  in  the  Jiost ices  Act  1902  which  makes 
it  sufficient  to  set  out  the  offence  in  the  exact  words  of  the  Statute 
which  creates  it.  The  omission  of  any  essential  ingredient  in  the 
offence  cannot  be  cured  after  conviction :  Ex  parte  Price  (2). 

[Griffith  C.J. — Is  it  not  enough  to  follow  the  words  of  the 
Stetute?] 

The  conviction  was  quashed  in  Smith  v.  Moody  (3),  though 
the  words  of  the  Statute  were  followed.  The  word  "  then " 
should  have  been  inserted  ;  offences  cannot  be  fixed  by  implication 
or  conjecture.  If  there  are  two  possible  constructions  for  the 
information,  one  being  consistent  with  innocence,  the  magistrate 
should  hold  that  the  information  is  bad. 

The  information  should  have  stated  under  which  class  of  pro- 
hibited immigrant  the  man  in  question  was  e^lleged  to  fall. 

[Griffith  C.J. — Do  not  sees.  65  and  115  of  the  Justices  Act 
1902  provide  for  curing  such  defects  as  these  ?  ] 

Granting  that  to  be  so,  the  information  has  not  been  amended, 
and  the  conviction,  as  it  comes  before  this  Court,  is  defective. 
This  Court  cannot  make  the  amendment :  Ex  parte  Price  (2) ; 
Smith  V.  Moody  (3) ;  Ex  parte  Ah  Sun  (4). 

(1)  9  Q.B.,  80.  (3)  (1903)  1  K.B.,  56. 

(2)  20  N.S.W.  L.R.,  343.  (4)  8  N.S.W.  VV.N.,  5. 
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H.  C.  or  A.       [Griffith  C.J. — The  objection  might  have  some  weight  if  tiie 
defendants  had  been  prejudiced  :  Rex  v.  Payne  (1).] 
Preston         The  defendants  were  entitled  to  know  the  ground  on  which  the 
DoNOHOE.     immigrant  was  alleged  to  be  prohibited.     On  the  evidence  the 

oflScer  did  not  properly  form  an  opinion.     He  gives  no  suflScient 

grounds  for  his  opinion. 

[Griffith  C.J. — In  the  absence  of  evidence  to  the  contrary 
the  Court  must  assume  that  the  oflScer  exercised  his  discretion 
properly  :  Bew  v  Bew  (2).] 

A  mandamus  will  lie  where  the  officer's  discretion  is  wrongly 
exercised  and  non-legal  reasons  are  taken  into  account.  [They 
referred  to  The  Queen  v.  Sykes  (3).]  The  evidence  before  the 
officer  here  was  equally  consistent  with  the  miasing  men  not 
being  prohibited  immigrants.  A  member  of  a  crew  is  not  a  pro- 
hibited immigrant  until  he  has  been  brought  within  the  proviso 
in  sub-sec.  (k)  of  sec  3.  The  mere  fact  that  the  officer  had  formed 
an  opinion  that  the  man  was  a  prohibited  immigrant  is  not 
sufficient.  His  opinion  should  be  stated  in  the  information,  in 
detail,  not  its  legal  effect :  CotteriU  v.  Lemprnere  (4). 

The  penalty  imposed  by  sec.  9  does  not.  apply  to  sea  3,  sub-sec 
(k)  80  as  to  render  the  master  liable.  The  entry  into  the  Common- 
wealth is  the  act  of  the  immigrant  not  of  the  master.  The  Act 
should  not  be  construed  so  as  to  render  the  master  liable  for  an 
oflenee  which  he  cannot  prevent.  His  responsibility  extends 
only  to  the  landing  of  persons  who  are  prohibited  immigrants 
when  they  leave  the  ship,  i.e.,  persons  who  are  actually  within 
the  prohibited  classes  at  that  time.  These  men  landed  lawfully, 
and  if  by  subsequent  desertion  they  became  prohibited  immigrants 
the  master  cannot  be  held  liable.  Sec  10  clearly  refers  to  persons 
who  are  prohibited  immigrants  when  they  land,  and  this  section 
refers  to  the  same  class.  There  was,  therefore,  no  Tnens  rea  in  the 
defendants.  Unless  the  Statute  clearly  points  to  the  conclusioo 
that  the  offence  may  be  committed  without  a  tnetis  rea,  such  a 
conclusion  should  be  avoided :  Sherras  v.  De  RiUzen  (5).  If  the 
Court  were  to  adopt  that  construction  it  might  happen  that  a 

(1)  (1906)  I  K.B.,  97.  (4)  24  Q.B.D.,  634. 

(2)  (1899)  2  Ch.,  467.  (5)  (1895)  1  Q.B.,  918. 

(3)  1  Q.B.D.,52. 
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master  would  be  punished  in  r^espect  of  a  man  who  subsequently  H-  C.  of  a. 
turned  out  not  to  be  a  prohibited  immigrant.     Sub-sec.  (/c)  merely 
alters  the  rule  of  evidence  as  far  as  the  immigrant  is  concerned  >      Preston 
and,  being  a  penal  section,  should  not  be  strained  so  as  to  cover    po^^hoe 

the  case  of  the  master.     It  applies  only  in  a  prosecution  of  the       

immigrant,  not  in  a  prosecution  of  the  master  under  sec.  9.  The 
term  " prohibited  immigrant'*  should  be  construed  strictly,  not 
so  as  to  include  persons  who  subsequently  become  prohibited 
immigrants. 

The  Immigration  Restriction  ilo^  is  repugnant  to  the  Imperial 
Mercliant  Shipping  Act,  sees.  221,  223,  231.  The  latter  Act 
provides  one  penalty  for  desertion  and  the  former  provides 
another  inconsistent  with  it.  The  Commonwealth  Statute  must 
therefore  give  way.  [They  referred  to  Parry  v.  Croydon  Com- 
mercial  Oas  and  Coke  Co,  (1);  PeninavZar  and  Oriental  Steam 
Navigation  Co.  v.  Kington  (2).] 

[Griffith  C.J.  referred  to  Chia  Oee  v.  Martin  (3).] 

Ooidon  K.C.  {Blackef  with  him),  for  the  respondent.  By  sec 
3,  sub-sec.  (k)  the  officer  is  entitled  to  form  the  opinion  that,  but 
for  the  exception  contained  in  that  sub-section,  the  absent  person 
is  a  prohibited  immigrant  within  the  meaning  of  class  (a)  in 
sec.  3  of  the  Principal  Act,  as  amended  by  sec.  4  of  the  Amending 
Act.  On  the  appellants'  construction  none  of  the  lascar  crew, 
unless  they  were  in  one  of  the  classes  other  than  (a),  could  be 
prohibited  'immigrants  at  all.  The  opinion  has  to  be  formed 
before  the  vessel  leaves  the  port,  and  the  only  opinion  that  the 
officer  could  form  as  to  class  (a)  would  be  whether  or  not  the 
absent  man  would  come  within  that  class  if  the  dictation  test 
were  applied;  that  is,  the  natural  meaning  of  the  sentence,  and  the 
only  one  that  gives  any  effect  to  the  restriction  in  class  (a)  under 
such  circumstances  as  the  present. 

If  it  appears  that  the  officer  applied  his  mind  to  the  proper 
question,  this  Court  will  not  consider  whether  he  was  right  or 
wrong  in  his  opinion.  The  actual  test  could  not  be  applied  by 
reason  of  the  absence  of  the  immigrant.      He  could  not  have 

(1)  16  C.B.N.S.,  568.  (2)  (1903)  A.C.,  471. 

(3)  3C.L.R.,  649. 
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grant,  so  that  "  deemed  to  be  a  prohibited  immigrant  '*  and  "  to 
have  entered  the  Commonwealth  contrary  to  law  "  must  refer  to 
the  same  moment  of  time.  Sec.  9  must  be  read  with  sec.  3. 
sub-sec.  (k). 

There  is  no  repugnancy  between  the  Immigration  Restriction 
Acts  and  the  Imperial  Merchant  Shipping  Act.  A  man  may  be 
a  deserter  under  the  one  and  also  a  prohibited  immigrant  under 
the  other,  and  punishment  may  be  inflicted  concurrently  upon  the 
persons  responsible  in  respect  of  each  breach.  A  conviction  or 
acquittal  under  one  Act  could  not  be  pleaded  in  answer  to  a 
charge  under  the  other.  The  evidence  necessary  to  support  the 
two  charges  is  altogether  different. 

The  suggested  defects  in  the  information  are  such  as  could  be 
cured  by  amendment  of  the  conviction  if  necessary,  but  there  is 
no  defect  in  substance.  The  reasonable  construction  of  the 
information  is  that  on  the  date  mentioned  the  defendant  was 
master,  and  the  immigrant,  being  then  within  the  prohibited 
classes,  had  entered  the  Commonwealth.  The  omission  to  specify 
the  particular  class  under  which  the  immigrant  was  alleged  to  fall 
might  be  a  ground  for  asking  for  particulars,  but  it  did  not 
prejudice  the  defendant,  and  the  evidence  supplied  the  defect 
Smith  V.  Moody  (1)  might  be  in  point  if  the  name  of  the  immigrant 
had  been  omitted.  Here  all  the  essential  ingredients  of  the  offence 
are  stated.  Even  if  that  were  not  so,  the  verdict  was  based 
upon  a  finding  of  the  full  averment,  and  cured  the  imperfection 
in  the  information  :  Reg.  v.  Ooldsmith  (2).  [As  to  the  power  of 
the  justice  to  amend,  he  referred  to  Ex  parte  SalvKyti  (3).] 

[Barton  J.  referred  to  Reg.  v.  Stroulger  (4).] 


Reid  K.C.  in  reply.  The  objection  here  is  taken  after  verdict, 
not  before  it,  as  in  the  cases  cited  for  the  respondent  It  is  an 
objection  to  the  jurisdiction,  and  the  Court  of  Appeal  cannot  by 
amendment  give  the  justices  jurisdiction  :  Reg.  v.  Ingall  (5). 


(1)  (1903)  1  K.B.,  56. 

(2)  L.R.  2C.C.R.,  74. 
(3)5S.C.R.  (N.S.W.),  397. 


Ctv7\  adv.  vuU 

(4)  17  Q.B.D.,  327. 

(5)  42  L.T.,  533  ;  29  W.R.,  288. 
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The  judgment  of  the  CJourt  was  read  by 
Griffith  C.J.    The  appellant,  who  is  the  master  of  the  8.s. 
Mongolia,  was  convicted  on  a  charge  that  on  28th  February  1906, 
he  was  master  of  a  ship  from  which  one  Mahomet  Mithoo,  being 
a  prohibited  immigrant,  had  entered  the  Commonwealth.     The 
charge  was  founded  upon  sec.  9  of  the  Inimiyraiion  Restriction 
Act  1901,  which,  as  amended  by  sec.   12  of  the  Immigration 
Restriction  Amendment  Act  1905,  provides  that — "  The  master 
.     .     .     of  any  vessel  from  which  any  prohibited  immigrant  enters 
the  Commonwealth  contrary  to  this  Act  shall  be     .     .     .     liable 
on  summary  conviction  to  a  penalty  of  One  hundred  pounds."   To 
show  that  Mahomet  Mithoo  was  a  prohibited  immigrant,  reliance 
was  placed  upon  par.  (k)  of  sec.  3  of  the  Act  of  1901.     That  section 
enumerates  seven  classes  of  persons,  called  in  the  Act  "  prohibited 
immigrants,"  whose  immigration  into  the  Commonwealth  is  pro- 
hibited.    The  first  class  is — (a)  **  Any  person  who  when  asked  to 
do  so  by  an  officer  fails  to  write  out  at  dictation  and  sign  in  the 
presence  of  the  officer  a  passage  of  fifty  words  in  length  in  an 
European  language  directed  by  the  officer."     The  section  proceeds 
— "  But  the  following  are  excepted     ...     (A:)  The  master  and 
crew  of  any  other  vessel  landing  during  the  stay  of  the  vessel  in 
any  port  in  the  Commonwealth  : — Provided  that  the  master  shall 
upon  being  so  required  by  an  officer,  and  before  being  permitted 
to  clear  out  from  or  leave  the  port,  muster  the  crew  in  the  presence 
of  an  officer ;  and  if  it  is  found  that  any  person,  who  according 
to  the  vessel's  articles  was  one  of  the  crew  when  she  arrived  at 
the  port,  and  who  would  in  the  opinion  of  the  officer  be  a  pro- 
hibited immigrant  but  for  the  exception  contained  in  this  para- 
graph, is  not  present,  then  such  person  shall  not  be  excepted  by 
this  paragraph,  and  until  the  contrary  is  proved  shall  be  deemed 
to  be  a  prohibited  immigrant  and  to  have  entered  the  Common- 
wealth contrary   to  this  Act."     This  paragraph  lays  down  an 
artificial  rule  of  evidence,  a  rule  which,  in  our  judgment,  is  to  be 
applied  in  any  case  in  which  the  question  arises  whether  a  mem- 
ber of  the  crew  of  a  ship  who  is  not  present  at  a  muster  was  a 
prohibited  immigrant,  or  has  entered  the  Commonwealth  in  con- 
travention of  the  Act. 
Evidence  was  given  that  Mahomet  Mithoo  was  a  fireman  of  the 
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H.  C.  or  A.  Mongolia ;  that  at  a  muster  of  the  crew  in  the  presence  of  an 
^^^'  officer  on  the  day  named  in  the  information  he  was  absent,  and 
PRE8T0K  ^^^  ^^^  officer,  having  regard  to  his  name  and  occupation » to  the 
fact  that  he  had  signed  the  ship's  articles  as  a  marksman,  and  to 
his  own  general  knowledge  of  Asiatic  firemen,  formed  the  opinion 
that  Mahomet  Mithoo  would  be  a  prohibited  immigrant  bat  for 
his  being  a  member  of  the  crew. 

Various  objections  were  taken  to  the  conviction,  some  of  which 
may  be  shortly  disposed  of.     The  first  was  that  it  was  not  alleged 
by  the  information  that  the  appellant  was  the  master  of  the  ship 
on  the  day  when  Mahomet  Mithoo  entered  the  Commonwealth. 
It  would  have  been  better  if  the  word  *'  then  "  had  been  used  in 
the  information,  but  the  defect,  assuming  that  the  information 
ought  not  to  be  read  after  conviction  as  if  the  word  had  been 
inserted,  is  cured  by  sees.  65  and  115  of  the  Justices  Act  1902, 
which  authorize  the  Court,  on  an  appeal  brought  in  the  mode 
adopted  in  the  present  case,  to  amend  the  conviction  according  to 
the  evidence.    The  next  objection  was  that  the  particular  class 
of  prohibited  immigrant   within   which  Mahomet   Mithoo  was 
alleged  to  fall  was  not  specified  in  the  information.     It  may  be 
convenient,  but  we  doubt  whether  it  is  necessary,  that  this  should 
be  stated  in  the  information.      Assuming  that  it  is  strictly 
speaking  necessary,  which  we  do  not  decide,  this  objection  also  is 
cured  by  the  sections  of  the  Justices  Act  1902  already  mentioned 

The  next  objection  was  that  the  officer  did  not  apply  his  mind 
to  the  proper  question,  and  that  his  opinion,  therefore,  had  no 
legal  effect  It  appears,  however,  from  the  evidence  that  he 
directed  his  attention  to  the  question  whether  Mahomet  Mithoo 
fell  within  class  (a)  of  sec.  3.  We  think  that  it  wGkS  necessary  to 
show  that  the  officer  had  applied  his  mind  to  a  relevant  question: 
The  Qiceen  v.  Vestry  of  St,  Pancras  (1);  but  when  he  has  done 
so,  the  opinion  which  he  has  formed  has  the  effect  which  is  given 
to  it  by  the  Act,  and  cannot,  in  our  judgment,  be  questioned  in  a 
prosecution  founded  upon  his  opinion. 

The  substantial  objection,  however,  is  that  sec  9  does  not  apply 
to  such  a  case  as  the  present.  It  is  contended  that  a  person  does 
not  fall  within  class  (a)  unless  the  dictation  test  has  actually  been 

(1)  24Q.B.D.,371,  atp.  375. 
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applied  to  him  and  he  has  failed  to  pass  it,  and  that,  as  Mahomet  H.  C.  of  A. 

Mithoo  had  admittedly  not  been  subjected  to  this  test,  the  oflSeer       /_\ 

could  not  have  formed  the  opinion  that  he  fell  within  that  class.      Prkston 

The  words  of  par.  (k)  are — "  If  it  is  found  that  any  person,  who    d^jjj'j„q^ 

according  to  the  vessel's  articles  was  one  of  the  crew  when  she        

arrived  at  the  port,  and  who  would  in  the  opinion  of  the  officer 

be  a  prohibited  immigrant  but  for  the  exception  contained  in  this 

paragraph,''  &c.     Under  the  circumstances  supposed,  the  actual 

fact    cannot   be    ascertained   by    personal  examination   of  the 

suspected  person,  who  has  landed  under  the  exception  in  favour 

of  the  crew.     The  enactment  is,  therefore,  dealing  with  a  case  in 

which  the  actual  fact  is  not  known,  but  the  officer  is  required  to 

form  an  opinion  as  to  what  would  be  ascertained  to  be  the  truth 

if  circumstances  admitted  of  its  ascertainment.      The  meaning 

evidently  is  that  the  officer  should  form  his  opinion  that  the 

person  in  question  would,  under  these  circumstances,  fall  within 

one  of  the  seven  classes.     Par.  (k)  must,  therefore,  be  read  as 

meaning  "  would,  but  for  his  having  lauded  as  a  member  of  the 

crew,  have  been  found  "  to  fall  within  one  of  those  classes.     We 

are  here  only  concerned  with  class  (a).     Par.  (k)  may,  therefore, 

fur  the  purposes  of  the  present  case,  be  read  as  if  it  said — "  A 

person  who  in  the  opinion  of  the  officer  would  have  been  found 

to  fall  within  class  (a)."     What  is  the  meaning  of  the  reference 

to  class  (a)  in  such  a  connection  ?     Does  it  mean  only  persons 

who  have  already  failed  to  pass  the  dictation  test,  or  does  it 

include  persons  who,  if  the  opportunity  had  existed,  would  have 

failed  to  pass  it?      The  question  whether  a  named  person  has 

failed  to  pass  the  test  is  a  question  of  existing  fact,  presumably 

within  the  knowledge  of  the  officer.      The  phrase  is,  however, 

conditional,  and  refers  to  a  fact  not  ascertained,  but  as  to  which 

an  opinion  may  be  formed.     In  our  opinion,  the  words  of  par.  (k) 

must  be  read  as  equivalent  to  "  would  upon  proper  steps  being 

taken  for  the  purpose  be  proved  to  be  within  one  of  the  specified 

classes."     This  view  is  confirmed  by  a  consideration  of  the  words 

used  in  defining  the  other  six  classes  of  prohibited  immigrants, 

none  of  whom,  it  may  be  remarked,  are  persons  prima  facie 

likely  to  be  members  of  the  crew  of  a  ship.     In  the  case  of  class 

(6)  the  prohibition  depends  on  an  opinion  to  be  formed  by  the 
VOL.  III.  75 
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H.  C.  OP  A.  Minister — an  event  which  has  probably  not  happened  when  the 

member  of  the  crew  is  absent  from  the  master.     Inclusion  in  the 

P&K8TON     other  classes  depends  upon  questions  of  existing  fact     But,  while 

DoNoHOE     ^^^  whole  object  of  the  proviso  in  par.  (k)  is  to  deal  with  absent 

persons  as  to  whom  the  actual  truth  is  not  certainly  known,  the 

result  of  the  construction  contended  for  by  the  appellant  would 
be  that  it  would  fail  in  its  operation,  except  as  to  the  very  limited 
classes  of  persons  specified  in  paragraphs  (c)  to  (g).  It  is,  however, 
evident  that  par.  (k)  is  intended  to  meet  the  case  of  every  member  of 
the  crew  of  a  ship  who  is  absent  from  muster.  Moreover,  if  the 
construction  contended  for  is  adopted,  the  provisions  of  par.  (k) 
would  be  to  a  great  extent  nugatory.  For  if  the  member  of  the 
crew  were  found,  the  necessity  for  the  opinion  of  the  oflScer  would 
cease  to  exist,  since  the  dictation  test  could  be  applied  to  him, 
unless  the  time  for  applying  it  had  gone  by.  It  was  contended 
that  the  rule  of  evidence  laid  down  by  this  paragraph  applies 
only  to  a  prosecution  against  the  prohibited  immigrant  himself, 
but  for  the  reasons  just  given  they  would,  if  applied  for  that 
purpose  only,  be  almost,  if  not  entirely,  superfluous.  It  is,  in  our 
opinion,  clear  that  the  rule  is  laid  down  for  the  purpose  of  sec.  9, 
and  not  merely  for  the  purposes  of  a  prosecution  against  the  man 
himself.  It  is  plain,  therefore,  that  the  main  object  of  the 
provisions  in  par.  (k),  which  is  to  prevent  members  of  a  ship's 
crew  from  entering  the  Commonwealth  as  immigrants  without 
an  opportunity  of  discovering  whether  they  are  or  are  not  pro- 
hibited immigrants,  would  be  defeated  if  it  were  construed  as  not 
extending  to  persons  who  are  in  fact  unable  to  pass  the  dictation 
test  if  it  could  be  applied  to  them.  Having  regard  to  the  condi- 
tional form  of  the  phrase  incorporating  the  reference  to  class  {a\ 
and  to  the  form  of  the  definition  of  that  class,  the  most  natural 
grammatical  construction  of  the  language  of  the  legislature  is 
that  the  officer  is  to  be  of  opinion  that  the  person  in  question  is 
one  who  would,  if  called  upon,  fail  to  pass  the  dictation  test  In 
any  case,  the  words  are  open  to  that  construction,  and,  as  any 
other  construction  would  defeat  the  manifest  intention  of  the 
legislature,  it  ought,  in  our  judgment,  to  be  adopted. 

It  follows  that  in  this  case,  in  the  absence  of  evidence  to  the 
contrary,  the  magistrate  wa.s  bound  to  find  that  Mahomet  Mithoo 
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was  a  prohibited  immigrant,  and  had  entered  the  Commonwealth   H-  C-  ®'  ^ 

1906 

contrary  to  the  Act.  The  time  of  his  entry  must,  we  think  be 
deemed  to  have  been  the  time  when  he  was  absent  from  the 
muster,  since  his  landing  before  that  time  fell  within  the  excep- 
tion in  sec.  3.  And,  as  the  appellant  was  then  the  master  of  the 
ship,  all  the  elements  of  the  offence  were  established,  and  the 
conviction  was  right.  We  think  that  there  is  nothing  in  the 
objection  that  the  Immigration  Restmction  Act  is  in  conflict 
with  the  Imperial  Merchant  Shipping  Act. 


Gordon  v.  Donohoe. 

The  facts  of  this  case  are  not  distinguishable  from  those  in 
Preston  v.  Donohoe.     The  same  result  must,  therefore,  follow. 

AppedU  dismissed. 

Solicitors,  for  the  appellants,  Bradley  <&  Son. 

Solicitor,   for    the   respondent,   TJie   Crown  Solicitor  of  the 

Commonwealth. 

C.  A.  W. 
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Medical  Act  1890  (Vict.)  {Xo.  1118),  sees.  93,  97—Friendlf/  SocieliealAct  1890 
(Vict.)  (Xo.  1094),  «ec«.  5,  11,  13 — Unlawfully  carrying  on  hunintsa  as  chemitt 
and  druggist — Friendly  society — Rules— Efect  of  registration'- Ultrd  virts — 
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LAW. 


Sec.  13  (V.)  of  the  Friendly  Societies  Act  1890  provides  that :— "  The  rep^ 
trar  shall  on  being  satisfied  that  any  amendment  of  a  rule  is  not  contrary  to 
the  provisions  of  this  Act  issue  to  the  society  an  acknowledgment  of  regiftir 
of  the  same  which  shall  be  conclusive  evidence  that  the  same  is  duly  regii- 
tered." 

Heidj  that  such  acknowledgment  of  registry  is  only  conclusive  that  the 
things  which  might  lawfully  be  done  have  been  done,  and  has  not  the  effect 
of  declaring  that  a  thing  which  could  not  be  lawfully  done  has  been  lawfully 
done. 


Held,  therefore,  that  the  Court  could  examine  into  the  validity  of  a  mk 
made  by  a  friendly  society,  notwithstanding  the  acknowledgment  of  registry. 

By  sec.  5  of  the  Friendly  Societies  Act  1890,  as  amended  by  the  Friendly 
Societieji  Act  1891,  it  is  provided  that: — '*  Societies  may  be  registered  under 
this  Act  to  provide  by  voluntary  subscriptions  of  or  levies  upon  the  members 
thereof  with  or  without  the  aid  of  donations    .     .     .     (ii.)  For  providing 
medical  attendance  for   and   dispensinsr   medicines  to  the    members  their 
husbands  wives  widows  children  or  kindred."    The  objects  of  the  societr  were, 
according  to  its  rules,    "  to  raise  a  fund  by  voluntary  subscriptions  of  the 
members  to  supply  medicines  and  other  articles  required  for  relief  in  sickness 
or  other  ailment,  medical  advice,  and  attendance  to  members,  their  wives, 
children  and  kindred,  as  hereinafter  provided."    By  one  of  the   amended 
Rules  of  the  society  it  was  provided  that : — "  In  addition  to  the  membership 
provided  for  in  the  Rules  and  Regulations  of  this  Institution,  there  shall  also 
be  a  restricted  form  of  membership  which  shall  entitle  the  persona  requinng 
the  same  to  purchase  medicines    .     .     .     at  a  scale  of  charges  to  be  adopted 
by  the  Institution     .     .     .     Such  members  shall  be  known  as  *  Purchasiiig 
Members,'  and  shall  acquire  no  interest  whatever  in  the  funds  of  the  Institu- 
tion, nor  shall  they  acquire  any  of  the  rights  and  privileges  of  the  other 
members,  nor  any  other  rights  or  privileges  whatsoever  save  only  the  right  of 
purchase  from  the  Dispensary  of  the  Institution  at  the  prices  as  aforesaid. 
Any  person  may  become  a  *  Purchasing  Member '  on  payment  of  the  sum  of 
sixpence  to  the  Dispenser    .     .     .     and  may  continue  such  membership  by 
payment  of  an  annual  subscription  of  sixpence." 

Htld,  that  such  last^mentioned  Rule  was  tdtrd  vires,  that  the  sale  of 
medicines  to  such  *' purchasing  members"  was  not  authorized  by  the  Friendlv 
Societies  Acts,  and,  therefore,  that  sales  of  medicines  to  such  "purchasing 
members"  were  a  violation  of  sec.  97  of  the  Medical  Act  1890,  which  provides 
{inter  aXia)  that  (sub-sec.  i.)  "  any  person  not  being  a  registered  pharmaceutical 
chemist  who  carries  on  or  attempts  to  carry  on  business  as  a  chemist  and 
druggist  or  homceopathic  chemist  or  either,"  shall  be  liable  to  a  certain 
penalty. 

Decision  of  the  Supreme  Court,  ShiUinglato  v.  Carroll  (1906)  V.L.R.,  186; 
27  A.L.T.,  162,  affirmed. 


3   C.L.R.] 


OF  AUSTRALIA. 


1101 


Appeal  from  the  Supreme  Court  of  Victoria. 

An  information  by  Harry  William  Shillinglaw,  Registrar  of 
the  Pharmacy  Board  of  Victoria,  charged  that  the  defendants 
T.  Carroll,  B.  HoUingworth,  W.  S.  Lyon,  H.  S.  Higginson,  J.  M. 
Ross,  C.  Quelch,  J.  Walker,  and  J.  T.  Turner,  members  of  the 
general  committee  of  the  Prahan  United  Friendly  Societies'  Dis- 
pensary and  Medical  Institute  (hereinafter  called  "the Institute") 
between  the  27th  November  and  5th  December  1905,  not  being 
registered  pharmaceutical  chemists,  did  carry  on  business  as  a 
chemist  and  druggist  contrary  to  the  provisions  of  the  Medical 
Act  1890. 

The  Institute  was  registered  as  a  friendly  society  under  the 
Friemdly  Societies  Act  1890,  and  the  Registrar  of  Friendly 
Societies,  on  2nd  April  1903,  issued  to  the  Institute  an  acknow- 
ledgment of  registration  of  its  amended  Rules  as  required  by  sec. 
13  of  the  Friendly  Societies  Act  1890.  The  rules  which  are 
material  to  this  report  were  as  follow : — 

"  2.  The  object  of  this  Institution  shall  be  to  raise  a  fund  by 
the  voluntary  subscriptions  of  the  Members  to  supply  medicines 
and  other  articles  required  for  relief  in  sickness  or  other  ailment, 
medical  advice,  and  attendance  to  members,  their  wives,  children, 
and  kindred,  as  hereinafter  provided. 

"  3.  This  Institution  shall  consist  of  an  unlimited  number  of 
members,  who  shall  have  equal  interest,  and  shall  be  subject  to 
and  governed  by  these  Laws  and  the  provisions  of  the  Acts 
relating  to  friendly  societies.  All  persons  who  are  for  the  time 
being  members  of  any  Society  for  the  time  being  connected  with 
this  Institution,  and  all  persons  for  the  time  being  entitled  to 
medical  benefits  by  the  rule  of  any  such  Society,  shall  be  mem- 
bers of  this  Institution. 

"  4.  Members,  whose  names  have  been  forwarded  to  the  Secre- 
tary of  this  Institution  by  the  Secretaries  of  the  various  Societies 
to  which  such  members  respectively  belong,  their  wives,  also 
unmarried  sons  and  step-sons  and  unmarried  daughters  and  step- 
daughters under  the  age  of  eighteen  years,  and  widowed  mothers 
of  unmarried  members,  shall  be  entitled  to  the  benefits  of  this 
Institution." 
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fl.  C.  OF  A.       «  6.  Members  of  any  Society  connected  with  this  Institution, 
shall  have  the  privilege  of  being  on  both  the  Dispensary  and 
Carkoll     Medical  Institute  Lists  or  either  of  them. 

Shilling-  "  '^*  ^^  addition  to  the  membership  provided  for  in  the  Rules 
LAW.  and  Regulations  of  this  Institution,  there  shall  also  be  a  restricted 
form  of  membership  which  shall  entitle  the  persons  requiring  the 
same  to  purchase  medicines  and  other  articles  required  for  relief 
in  sickness  or  other  ailment  at  a  scale  of  charges  to  be  adopted  by 
the  Institution ;  which  scale,  however,  shall  be  subject  to  amend- 
ment by  the  Institution  as  it  may  in  its  uncontrolled  discretion 
from  time  to  time  deem  necessary  or  expedient.  Such  members 
shall  be  known  as  '  Purchasing  Members,'  and  shall  acquire  no 
interest  whatever  in  the  funds  of  the  Institution,  nor  shall  thev 
acquire  any  of  the  rights  and  privileges  of  the  other  member, 
nor  any  other  rights  or  privileges  whatsoever  save  only  the  right 
of  purchase  from  the  Dispensary  of  the  Institution  at  prices  as 
aforesaid.  Any  person  may  become  a  '  Purchasing  Member '  on 
payment  of  the  sum  of  sixpence  to  the  Dispenser  or  his  Assistant, 
who  shall  thereupon  enter  his  or  her  name  in  an  index  book  to 
be  separately  kept  for  that  purpose,  and  may  continue  such 
membership  by  payment  of  an  annual  subscription  of  sixpence. 

"  8.  The  Institution  shall  be  governed  by  a  General  Committee, 
consisting  of  Delegates  from  the  Societies,  for  the  time  being, 
connected  with  this  Institution     .     .     .     ." 

"  10.  The  Executive  Committee  shall  consist  of  the  President, 
Retiring  President,  Treasurer,  Secretary,  and  five  Delegates,  five 
to  form  a  quorum.  It  shall  be  the  duty  of  this  committee  to 
supervise  the  affairs  of  this  Institution     .     .     .     ." 

"  19.  The  General  Committee  shall  appoint  a  Dispenser,  who 
shall  hold  a  certificate  from  the  Pharmacy  Board  of  Victoria 


ti 


"  29.  The  General  Committee  shall  at  each  Quarterly  Meeting 
make  a  levy  on  each  Society  in  connection  with  this  Institution, 
according  to  the  number  of  members  as  represented  by  their 
returns     .     .     .     ." 

On  the  hearing  of  the  information  the  evidence  showed  that 
two  witnesses,  who  were  not  otherwise  members  of  the  Institute 
or   of  friendly   societies   connected   with  it,   went  on   separate 
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occasions  to  the  dispensary  of  the  Institute ;  that  each  paid  six-  H.  C.  of  a. 
pence  to  one  of  the  dispensers,  who  were  all  registered  pharma- 
ceutical  chemists,  received  a  "  purchasing  member's  "  ticket,  and     caeroll 
had  a  prescription  made  up  for  which  he  paid  one  shilling  and    «     ^'• 
sixpence ;  and  that  one  of  them  went  on  a  subsequent  occa>sion        law. 
and  again  had  a  prescription  made  up  for  which  he  paid  one 
shilling  and  sixpence. 

The  defendants  were  members  of  the  general  committee  of  the 
Institute  which  comprised  others  as  well,  and  were  the  whole  of 
the  members  of  the  executive  committee. 

The  Court  of  Petty  Sessions  having  dismissed  the  information, 
an  order  nifd  to  review  the  decision  was  obtained,  and  was  made 
absolute  by  Hood  J. ;  Shillinglccw  v.  Carroll  (1). 

From  this  decision  the  defendants  now  appealed  to  the  High 
Court. 

Bryant,  for  the  appellants.  The  society  was  entitled  to  make 
Rule  7.  There  is  no  limit  in  sec.  5  of  the  Friendly  Societies  Act 
1890  to  the  kind  of  voluntary  subscriptions,  or  to  the  manner  in 
which  the  objects  of  the  society  may  be  carried  out.  It  is  perfectly 
lawful  for  funds  to  be  raised  by  a  payment  of  voluntary  sub- 
scriptions of  sixpence  per  annum.  The  amount  cannot  affect  the 
question.  Even  if  the  Rule  is  ultra  vires,  having  been  registered, 
it  remains  effective  unless  got  rid  of  in  some  manner  provided  by 
the  Act.  The  acknowledgment  of  registration  is  under  sec.  13 
conclusive  evidence  that  the  Rule  has  been  duly  registered,  that 
is,  that  it  has  been  duly  made:  Brosmin  v.  Ti\xit  (2).  Under 
sees.  11  and  13  the  Registrar  is  a  judicial  officer,  and  the  intention 
is  that  his  decision  as  to  the  validity  of  a  rule  shall  be  final. 
The  defendants  are  not  the  persons  who  were  carrying  on  the 
busineas  within  the  meaning  of  sees.  93  and  97  of  the  Medical 
Act  1890.  It  was  either  the  trustees  or  the  society  itself  which 
carried  on  the  business.  The  persons  carrying  on  the  business 
must  derive  a  pecuniary  benefit  from  it:  Shillivglaw  v.  HoTiTnan 
(3).  In  ShilliTiglaw  v.  Hewer  (4),  it  was  held  that  sees.  72  and 
97  of  the  Medical  Act  1890  must  be  read  together,  and  that  the 

(1)  (1906)  V.L.R.,  186;   27  A.L.T.,        (3)  24A.L.T..  1. 
162.  (4)  15  A.L.T.,253. 

(2)  29  V.L.R.,  280  ;  25  A.L.T.,  37. 
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budiness  must  be  carried  on  in  an  open  shop  in  order  that  a 
person  should  incur  liability  under  the  Act.     [He  also  referred  to 
Carroll     Souter  V.  Davies  (1).] 


V. 

Shilling. 

LAW. 


Isaacs  A.G.,  and  Mann,  for  the  respondent.     The  validity  of 
Rule  7  may  be  disputed  in  these  proceedings  notwithstanding  the 
acknowledgment  of  registration.    Assuming  that  the  rule  is  not 
warranted  by  the  Friendly  Societies  Act  1890,  its  validity  cannot 
be  challenged  in  any  other  way,  the  Act  only  providing  for  appeal 
from  the  Registrar  in  case  of  refusal  to  register.     The  acknow- 
ledgment  of   registration  given  under  sec.  13  of  the  Friendly 
Societies  Act  1890  is  not  conclusive  aa  to  the  validity  of  the  rule : 
Baroness   Wedlock  v.  River  Dee  Co.  (2).      This  society  is  not  a 
friendly  society  within  the  meaning  of  the  Act.    It  is  a  chemists' 
shop  which  is  established  for  supplying  drugs  to  the  members  of 
certain  friendly  societies.    Levies  are  made  on  those  societies.    In 
order  to  constitute  a  friendly  society  the  levies  must  be  on  the 
individual  members.      As  to  the  meaning   of  "voluntary  con- 
tributions "  in  sec.  5  of  the  Friendly  Societies  Act  1890,  see  Art 
Union  of  London  v.  Overseers  of  The  Savoy  (3).     Even  if  it  is  a 
friendly  society,  it  sold  medicines  to  the  public  or  to  its  members, 
and  it  is  not  entitled  to  sell  medicines  at  all.    The  appellants  were 
the  proper  persons  to  be  prosecuted.     The  society  is  not  a  cor- 
poration and  cannot  be  prosecuted.     A  prosecution  of  trustees  of 
a  friendly  society  failed  in  ShiUin^flaw  v.  Clark  (4).    The  person 
who  actually  dispensed  the  medicines  was  a  servant  of  all  the 
members,  and  some  of  them  may  be  prosecuted  :  see  Justices  Act 
1890,  sec.  67.     Each  and  every  one  of  the  members  is  doing  the 
unlawful  act  and  may  be  punished :  Friendly  Societies  Act  1890, 
sec.  14  (v).     Purchasing  members  under  rule  7  have  none  of  the 
indicia  of  members  except  the  name.     They  have  none  of  the 
obligations  or  the  advantages  of  members.    The  Friendly  Societies 
Act  1890,  does  not  authorize  friendly  societies  to  do  anything 
which  is  forbidden  by  the  Medical  Act  1890. 

[They  also  referred  to  Graff  v.  Evans  (5) ;  Montgoinery  v.  Fox 

(1)  15  R.,  261.  (4)  15  V.L.R.,  585. 

(2)  38  Ch.  D.,  634.  (5)  8  Q.B.D.,  373. 

(3)  (1894)2Q.B.,609. 
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(1);  Teinpleirutn  v.  Trafford  (2);  Ericksen  v.  Last  (3) ;  Lewis  v.    G^-  C.  of  A. 
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Gmham  (4);  Pfutrmac&utical  Society  v.  Wheeldon  (5);  Cunnack 
V.  Edwards  (6).] 


Bryant  in  reply.  Under  sec.  5  of  the  Friendly  Societies  Act 
1890,  there  may  be  members  who  have  not  all  the  privileges  of 
members.  [He  referred  to  Kruse  v.  Johnson  (7);  Davies  v. 
Burnett  (8).] 


Cabboll 

f. 
Shiluno- 

LAW. 


(7ar  a^Zv.  ^tZ^. 


Griffith  C.J.  This  is  an  appeal  from  a  judgment  of  Hood  J. 
ordering  a  review  of  a  decision  of  a  Court  of  Petty  Sessions  dis- 
missing an  information  whereby  the  appellants  were  charged 
with  a  breach  of  sec.  97  (1)  of  the  Medical  Act  1890,  which  pro- 
vides that : — "  Any  person  who  commits  in  Victoria  any  of  the 
following  offences  shall  on  conviction  thereof  be  liable  to  a 
penalty  not  exceeding  Ten  pounds  for  each  offence,  and  may  also 
be  committed  to  prison  for  any  period  not  exceeding  six  months : — 
{1)  Any  person  not  being  a  registered  pharmaceutical  chemist 
who  carries  on  or  attempts  to  carry  on  business  as  a  chemist  and 
druggist  or  homceopathic  chemist  or  either."  By  sec.  93  it  is 
declared  that : — "  The  word  *  person  '  wherever  the  same  occurs 
in  this  Division  of  this  Part  of  this  Act  shall  be  deemed  to  include 
Any  corporation  whether  established  by  charter  or  otherwise  and 
Any  company  or  society  registered  duly  in  pursuance  of  the  pro- 
visions of  any  Act  of  Parliament."  The  appellants  are  the 
executive  committee,  and  are  also  members  of  the  committee  of 
management,  of  a  friendly  society  called  the  Prahran  United 
Friendly  Societies*  Dispensary  and  Medical  Institute,  and  the 
affairs  of  that  institute  are  carried  on  under  their  direction.  It 
does  not  appear  when  that  Institute  first  received  acknowledg- 
ment of  registration  under  the  Act,  but  as  now  constituted  it 
obtained  acknowledgment  of  registration  under  the  Act  on  2nd 
April  1903.      The  objects  of  the  society  as  declared  by  Rule  2  of 


J  one  26. 


(1)  21  N.S.VV.  L.R.  (Eq.),  127. 

(2)  8  Q.B.D.,  397. 

(3)  8Q.6.D.,414. 

(4)  20Q.B.D.,  780. 


(5)  24  Q.B.D.,  683. 

(6)  (1896)  2  Oh.,  679. 

(7)  {1898)2Q.B.,9I. 

(8)  (1902)  1  K.B.,  666. 
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V. 

Shillinc; 

LAW. 


Griffith  C.J. 


H.  C.  OF  A.   its  Rules  are  "  to  raise  a  fund  by  the  voluntary  subscriptions  of 
the  members  to  supply  medicines  and  other  articles  required  for 
relief  in  sickness  or  other  ailment,  medical  advice,  and  attendance 
to  members,  their  wives,  children,  and  kindred,  as  hereinafter 
provided."     Rule  3  provides  that:— "This  Institution  shall  con- 
sist of  an  unlimited  number  of  members,  who  shall  have  equal 
interests,  and  shall  be  subject  to  and  governed  by  these  laws  and  the 
provisions  of  the  Acts  relating  to  Friendly  Societies.    All  persons 
who  are  for  the  time  being  members  of  any  Society  for  the  time 
being  connected  with  this  Institution,  and  all  persons  for  the  time 
being   entitled   to   medical   benefits   by   the   rules   of  any  such 
Society,  shall  be  members  of  this  Institution."     Rule  6  provides 
that : — "  Members  of  any  Society  connected  with  this  Institution, 
shall  have  the  privilege  of  being  on  both  the   Dispensary  and 
Medical  Institute  lists  or  either  of  them."   So  far  as  regards  these 
members  of  the  Institute,  subscriptions  are  under  the  Rules  made 
by  the  societies  to  which  they  belong  at  a  fixed  rate  per  member. 
If  that  were  all  that  there  is  in  the  case,  no  diflBiculty  would  have 
arisen.    But  Rule  7  is  as  follows : — "  In  addition  to  the  membership 
provided  for  in  the  Rules  and  Regulations  of  this  Institution,  there 
shall  also  be  a  restricted  form  of  membership  which  shall  entitle 
the  persons  requiring  the  same  to  purchase  medicines  and  other 
articles  required  for  relief  in  sickness  or  other  ailment  at  a  scale 
of  charges  to  be  adopted  by  the  Institution ;  which  scale,  however, 
shall  be  subject  to  amendment  by  the  Institution  as  it  may  in  its 
uncontrolled  discretion  from  time   to   time   deem  necessary   or 
expedient.     Such  members  shall  be  known  as  *  Purchasing  Mem- 
bers,' and  shall  acquire  no  interest  whatever  in  the  funds  of  the 
Institution,  nor  shall  they  acquire  any  of  the  rights  and  privileges 
of  the  other  members,  nor  any  other  rights  or  privileges  whatso- 
ever save  only  the  right  of  purchase  from  the  Dispensary  of  the 
Institution  at  the  prices  as  aforesaid.     Any  person  may  become  a 
*  Purchasing  Member  '  on  payment  of  the  sum  of  sixpence  to  the 
Dispenser  or  his  Assistant,  who  shall  thereupon  enter  his  name  in 
an  index  book  to  be  separately  kept  for  that  purpose,  and  may 
continue  such  membership  by  payment  of  the  annual  subscription 
of  sixpence.'      It  is  said  that  rule  was  made  by  amendment,  but 
whether  that  is  so  or  not  does  not  matter.      There  is  only  one 
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other  Rule  to  which  I  need  refer,  and  that  is  Rule  32,  which  pro 
vides  that : — "  E^h  Society  shall  supply  every  member  on  the 
Dispensary  list  good  on  their  books  with  a  prescription  book,  to 
be  signed  by  the  Secretary  of  the  Society  of  which  he  is  a  mem- 
ber (with  seal  attached).  The  Medical  Officer  shall  write  all  his 
prescriptions  and  repetitions  of  same  therein." 

It  is  contended  for  the  respondent,  who  represents  the  Pharmacy 
Board  of  Victoria,  that  Rule  7  is  invalid,  that  it  is  a  mere  evasion 
of  the  law,  that  these  so  called  "  purchasing  members "  are  not 
members  of  the  Institute  at  all,  and  that  in  substance  the  Institute 
is  carrying  on  the  business  of  a  chemist  and  druggist,  and  is 
selling  goods  to  anybody  who  applies  for  them.  For  the 
appellants  it  is  contended  that  Rule  7  is  not  vZtra  vires,  that  it 
has  been  certified  by  the  Registrar  of  Friendly  Societies,  that 
thereupon  it  is  not  competent  for  a  Court  of  Petty  Sessions  or  the 
Supreme  Court  to  inquire  into  its  validity,  that  these  so  called 
"purchasing  members"  must  be  taken  to  be  members  of  the 
Institute,  and  that,  as  the  Institute  is  merely  supplying  goods  to 
those  members,  it  is  not  carrying  on  the  business  of  a  chemist  and 
druggist  within  the  meaning  of  the  Medical  Act  1890. 

I  agree  that,  if  the  Institute  is  merely  dealing  in  a  manner 
authorized  by  the  Friendly  Societies  Act  1890  with  its  members, 
it  is  not  carrying  on  the  business  of  a  chemist  and  druggist  with- 
in the  meaning  of  the  Medical  Act  1890.  The  two  Acts  were 
assented  to  on  the  same  day  and  must  be  read  together.  I  think 
that  if  the  society  is  lawfully  established  to  do  a  particular  thing 
under  the  Friendly  Societies  Act  1890,  the  Institute  cannot  be 
said  to  be  carrying  on  business  contrary  to  the  Medical  Act  1890. 

It  is  necessary  now  to  refer  to  some  of  the  sections  of  the 
Friendly  Societies  Act  1890.  Sec.  5,  as  amended  by  the  Friendly 
Societies  Act  1891,  provides  that: — "Societies  may  be  registered 
under  this  Act  to  provide  by  voluntary  subscriptions  of  or  levies 
upon  the  members  thereof  with  or  without  the  aid  of  dona- 
tions : —  ...  (II.;  For  providing  medical  attendance  for  and 
dispensing  medicines  to  members  their  husbands  wives  widows 
children  or  kindred."  There  is  no  other  section  of  the  Act  which 
would  cover  the  business  the  Institute  is  carrying  on  in  the 
present  case.     By  sec.  11  it  is  provided,  amongst  other  things, 
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Shillino- 

LAW. 


Orifflth  C.J. 


that  a  Society  must  consist  of  at*  least  ten  members,  that  an 
application  for  registration,  signed  by  ten  members  and  accom- 
panied by  a  copy  of  the  rules  and  a  list  of  the  members,  must  be 
sent  to  the  Registrar.  That  section  further  provides  that  an 
appeal  lies  from  a  refusal  by  the  Registrar  to  register  a  society  to 
the  Supreme  Court,  and  that  **(x.)  The  acknowledgment  of  regis- 
try shall  be  conclusive  evidence  that  the  society  therein  mentioned 
is  duly  registered  unless  it  be  proved  that  the  registry  of  the 
society  has  been  suspended  or  cancelled."  Sec.  12  then  provides 
for  the  cancellation  or  suspension  of  registry  in  certain  cases. 
Sec.  13  provides  {inter  idia)  that: — "(l.)  The  rules  of  every 
society  sent  for  registry  shall  contain  provisions  in  respect  of  the 
several  matters  mentioned  in  the  Second  Schedule  to  this  Acf 
One  of  the  matters  mentioned  in  that  Schedule  is : — *'  the  terms 
of  admission  of  members,  the  conditions  under  which  anv  mem- 
ber  may  become  entitled  to  any  benefit  assured  thereby."  Sec. 
13  also  contains  a  provision  that: — ^**(v.)  The  Registrar  shall  on 
being  satisfied  that  any  amendment  of  a  rule  is  not  contrary  to 
the  provisions  of  this  Act  issue  to  the  society  an  acknowledg- 
ment of  registry  of  the  same  which  shall  be  conclusive  evidence 
that  the  same  is  duly  registered." 

It  is  contended,  on  the  one  hand,  that  the  provision  that  an 
acknowledgment  of  registry  is  to  be  conclusive  evidence  that  a 
rule  is  duly  registered  merely  means  that  the  acknowledgment 
is  conclusive  evidence  that  all  the  formalities  as  to  the  passing  of 
the  rule  and  for  effecting  registration  of  it  according  to  the 
provisions  of  the  Act,  that  it  has  been  carried  by  a  proper 
majority,  and  so  forth,  have  been  observed,  and,  on  the  other 
hand,  that  it  is  conclusive  that  all  that  the  law  requires  in 
respect  of  a  valid  rule  has  been  done.  There  is  a  great  deal  to 
be  said  for  the  latter  argument  in  view  of  the  words  of  sec.  13 
(v.),  by  which  the  Registrar  is  required  to  be  satisfied  that  any 
amendment  of  a  rule  is  not  contrary  to  the  provisions  of  the  Act 
But  I  think  the  true  view  is  that  the  acknowledgment  of  regis- 
tration is  only  conclusive  that  the  things  which  could  lawfully 
be  done  have  been  done,  and  that  it  cannot  have  the  effect 
of  declaring  that  a  thing  which  could  not  be  lawfully  done 
has    been   lawfully   done.     I  think  the  rule  can  be   examined 
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to  see  whether  the  matter  said  to  be  lawful,  and  as  proof  of  which   H-  C-  ^'  •^• 
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the  certificate  of  the  Registrar  is  relied  upon,  was  a  lawful  act 
which  under  any  circumstances  could  be  done.     For  that  purpose, 
I  think  the  substance  of  the  matter  should  be  looked  at  and  not 
the  form.     What  is  the  real  nature  of  the  transaction  complained 
of  in  this  instance  ?     The  Institute  kept  a  dispensary  and  sold 
drugs  there  to  anybody  who  chose  to  enter  and  pay  a  fee  of  six- 
pence, whereupon  he  was  entered  as  a  purchasing  member  of  the 
Institute.     I  will  suppose  for  a  moment  that  that  was  the  sole 
object  of  the  Institute.     What  would  be  said  of  a  body  of  ten 
or  more  persons  associated  together  and  calling  themselves  a 
friendly  society,  whose  object  was  the  selling  of  drugs  only  to 
persons  who  paid  sixpence  a  year  and  thereupon  were   called 
members  of  the  society  ?     In  my  opinion  such  a  society  as  that 
would  not  be  a  society  for  "  dispensing  medicines  to  members  their 
husbands  wives  widows  children  or  kindred,"  but  it  would  be  a 
society  for  selling  medicines  to  any  member  of  the  public  w^ho  was 
willing  to  pay  sixpence  a  year.     They  would  be  holding  them- 
selves out  as  vendors  of  medicines,  their  customers  being  inclusive 
of  all  who  would  pay  sixpence  a  year.     I  am  very  much  disposed 
to  think  that  a  society  of  that  kind — apart  from  the  Medical  Act 
1890 — would,  if  it  consisted  of  more  than  twenty  members,  be 
unlawful  under  the  Companies  Act  1890  as  being  an  association 
of  more  than  ten  persons  carrying  on  business  for  gain.     But  I 
am  quite  prepared  to  say  that  it  would  not  be  a  society  for  "  dis- 
pensing medicines   to   members   their   husbands   wives   widows 
children  or  kindred  "  within  the  meaning  of  the  Friendly  Societies 
Act  1890.     If  therefore  such  a  society  were  formed,  and  by  inad- 
vertence were  registered,  and  a  certificate  of  registration  were 
issued,  in  my  opinion  that  acknowledgment  of  registration  would 
confer  upon  that  society  no  protection  or  right  which  a  society 
authorized  by  the  Act  has.     Such  a  society  ought  therefore  to  be 
considered  as  if  it  was  not  registered.     If,  then,  a  society  consti- 
tuted for  lawful  objects  incorporates  within  its  objects  unlawful 
and  unauthorized  objects,  I  think  the  same  consequences  must 
follow.     So  far  as  these  objects  are  unlawful  and  unauthorized, 
the  society  cannot  claim  any  benefit  from  the  Friendly  Societies 
Act  1890.     I  am  of  opinion,  therefore,  that  this  Institute  cannot 
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H.  C.  or  A.  claim  any  advantage  or  protection  under  that  Act  in  respect  of 
the  transactions  complained  of  here,  and  that  it  must  be  regard«l 
as  if  it  carried  on  the  business  without  any  lawful  authority  at  alL 
What  then  is  the  Institute  doing  ?  What  is  its  business  ?  It  is 
selling  drugs  to  anybody  who  chooses  to  pay  for  them.  I  assume 
that  in  one  sense  these  "  purchasing  members  "  are  members  of 
the  Institute,  but  I  think  a  society  formed  of  such  members  would 
not  be  a  friendly  society  within  the  meaning  of  the  Act,  and 
that  persons  cannot  join  a  friendly  society  for  a  limited  purpose, 
that  purpose  being  one  for  which  a  friendly  society  cannot  be 
formed.  I  think,  therefore,  the  case  must  be  regarded  apart  from 
the  Friendly  Societies  Act  1890,  and  that,  so  regarded,  this  Insti- 
tute is  within  sec.  93  of  the  Medical  Act  1890,  and,  being  within 
it,  is  carrying  on  business  as  a  chemist  and  druggist,  not  being  a 
registered  pharmaceutical  chemist  within  the  meaning  of  sec  97 
of  that  Act.  I  have  already  said  that  I  do  not  think  the  mere 
dispensing  of  medicines  to  its  own  members  properly  so  called,  is 
carrying  on  business  contrary  to  sec.  97. 

I  doubt  very  much,  however,  whether  the  appellants  can  be  said 
to  be  carrying  on  this  business,  or  whether  they  must  be  deemed 
to  have  authorized  it  to  be  carried  on.  So  far  as  that  is  con- 
cerned, strictly  the  offence  of  the  appellants  is  procuring  or  being 
accessories  to  an  unlawful  carrying  on  by  the  Institute  of  this 
business.  But  that  is  a  purely  technical  question,  and  not  the  one 
on  which  we  granted  leave  to  appeal.  On  the  substantial  merits, 
I  think  that  the  Pharmacy  Board  is  right,  and  that  the  appeal 
fails  and  should  be  dismissed. 


Barton  J.  The  Medical  Act  1890  (No.  118),  sec.  97  (1)  pro- 
vides:— "  Any  person  who  commits  in  Victoria  any  of  the  following 
offences  shall  on  conviction  thereof  be  liable  to  a  penalty  not 
exceeding  Ten  pounds  for  each  offence,  and  may  also  be  committed 
to  prison  for  any  period  not  exceeding  six  months — (i)  Any 
person  not  being  a  registered  pharmaceutical  chemist  who  carries 
on  or  attempts  to  carry  on  business  as  a  chemist  and  druggist  or 
homoeopathic  chemist  or  either."  In  The  Pharmaceutical  Society 
V.  London  Supply  Association  (1),  a  small  body  of  persoiLs  had 

(1)  5  App.  Cas.,  857. 
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obtained   a  registration  under  the  Companies  Acts  1862-1867.   H-  C.  of  A. 

One  only  of  these  persons  was  a  qualified,  certified,  and  registered 

chemist.     His  share  in  the  company  was  very  small :  he  was  the 

person  who  appeared  in  the  shop  and  conducted  the  sales,  and  he 

received  a  salary  for  his  labour  in  dispensing  the  drugs,  which 

were  sold  for  the  profit  of  the  company.     It  was  held  that,  under 

these   circumstances,   the  word  "person"  in   the  Ist  and  15th 

sections  of  the  Statute  (31  &  32  Vict,  a  121)  did  not  apply  so  as 

to  make  this  incorporated  company  liable  to  the  penalty.     That 

being  the  state  of  the  law,  and  sec.  97  having  been  a  repetition 

of  previous  statutory  law  on  the  subject,  that  case  appears  to  have 

led  to  the  inclusion  in  the  Medical  Act  1890  of  sec.  93,  which  is 

as  follows ; — "  The  word  *  person '  wherever  the  same  occurs  in 

this  Division  of  this  Part  of  this  Act "  (the  same  division  in  which 

sec.  97  is  included)  "  shall  be  deemed  to  include  any  corporation 

whether  established  by  charter  or  otherwise  and  any  company 

or  society  registered  duly  in  pursuance  of  the  provisions  of  any 

Act  of  Parliament." 

But  this  information  is  not  laid  against  a  corporation,  a  company 
or  a  society,  but  against  eight  persons  who  compose  the  executive 
committee,  and  are  members  of  the  general  committee  of  a 
registered  friendly  society,  called  the  Prahran  United  Friendly 
Societies'  Dispensary  and  Medical  Institute.  The  information  of 
the  respondent,  Mr.  Shillinglaw,  the  Registrar  of  the  Pharmacy 
Board  of  Victoria,  charged  that  the  defendants,  now  appellants, 
did,  between  27th  November  and  5th  December  1905,  at  Prahran, 
not  being  registered  pharmaceutical  chemists,  carry  on  business  as 
a  chemist  and  druggist,  contrary  to  the  provisions  of  the  Medical 
Act  1890. 

Admissions  were  made  on  the  part  of  the  appellants  before  the 
hearing  of  the  information  against  them  : — 

"  1.  That  the  Rules  registered  on  2nd  April  1903  (Registered 
No.  1319)  are  the  Rules  of  the  Prahran  United  Friendly  Societies' 
Dispensary  and  Medical  Institute  now  in  use. 

"  2.  That  the  defendants  are  the  executive  committee,  and  are 
also  members  of  the  general  committee  of  the  said  society,  which 
said  general  committee  is  composed  of  the  defendants  and  a 
number  of  other  gentlemen. 
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"3.  That  Harold  Gordon  MacDonald  and  Charles  Eklward 
Chadwick  are  dispensers  in  the  employ  of  the  said  Society,  and 
were  appointed  bj^  and  are  under  the  control  of  the  general 
committee." 

The  material  evidence  was  that,  on  28th  November  last,  a 
person  named  Butchers,  a  clerk  in  the  office  of  the  Pharmacy 
Board  of  Victoria,  called  at  the  dispensary  of  this  Institute,  He 
was  then  acting  under  instructions  from  Mr.  Shillinglaw.  He 
handed  to  Chadwick  a  prescription,  and  said  he  wanted  it  made 
up.  Chadwick  said  he  would  have  to  become  a  purchasing 
member.  The  medicine  having  been  compounded  Butchers  paid 
sixpence  for  a  purchasing  member's  ticket,  and  eighteenpence  for 
the  medicine.  Chadwick  handed  him  the  medicine,  the  ticket, 
and  also  a  docket.  Butchers  in  giving  evidence  said : — "  I  then 
asked  him,  *  Does  this  ticket  entitle  me  to  get  any  medicine  or 
other  things  during  the  year  ?  *  He  replied  *  Yes,  for  twelve 
months.' " 

On  4th  December  Butchers  again  attended  at  the  dispensary, 
and  presented  the  same  prescription  to  Chadwick  to  be  made  up. 
He  waited  about  ten  minutes,  and  while  he  was  waiting,  MacDonald 
came  forward  and  recognized  him.     A  few  moments  afterwards 
Chadwick  handed  Butchers  a  bottle  of  medicine,  and  Butchers 
paid   Chadwick  eighteenpence,  and  received  another  docket  for 
that  sum.     MacDonald  introduced  Butchers  to  Chadwick  as  an 
officer  of  the  Pharmacy  Board.     Chadwick  said,  "  If  Mr.  Shilling- 
law  comes  again  I  have  instructions  to  enrol  him  as  a  purchasing 
member."      The  relevancy  of  that   will   appear  in  a   moment 
Shillinglaw  was  called.     He  had  gone  to  the  dispensary  on  28th 
November,  and   seen   Chadwick,  and   had  said: — "I  desire  to 
become  a  purchasing  member  of  the  dispensary,  and  to  have  this 
prescription  dispensed."    After  some  conversation  with  some  other 
person,  Chadwick  had  said : — "  We  cannot  make  you  a  purchasing 
member,  but  we  will  dispense  this  prescription  for  you  as  «i 
ordinary   member  of   the   public."      But,  subsequently,  on  4th 
December,  when  Shillinglaw  again  went  to  the  dispensary  with 
the  same  prescription,  MacDonald  told  him  there  was  no  difficulty 
as  the  committee  had  instructed  him  (MacDonald)  to  enrol  Shill- 
inglaw.    Shillinglaw  received  a  purchasing  member's  ticket  in 
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the  same  way  as  Butchers  had  done,  and  paid  for  the  ticket  and   H-  0.  of  A. 
for  the  medicine.     The  Rules  were  put  in,  and  the  justices  prac- 
tically  decided  that  Rule  7  was  an  answer  to  the  information, 
and   dismissed  it.     Then  the   informant  obtained   an   order  to 
review,  which  was  made  absolute  by  Hood  J.  on  14th  February. 

The  defendants  obtained  special  leave  to  appeal  to  this  Court, 
substantially  on  the  following  grounds : — 

"  1.  That  the  Supreme  Court  of  Victoria  was  wrong  in  holding 
and  adjudging  that  Rule  7  of  the  Rules  of  the  Prahran  United 
Friendly  Societies*  Dispensary  and  Medical  Institute,  which  were 
put  in  evidence  at  the  hearing  before  the  Court  of  Petty  Sessions 
at  Prahran,  was  vltra  vires,  and  afforded  no  answer  to  the 
information. 

"  2.  That  Rule  7  having  been  duly  registered  by  the  Registrar 
of  friendly  societies,  in  pursuance  of  the  Friendly  Societies 
Acts,  could  not  be  challenged  in  the  proceedings  before  the  Cburt 
of  Petty  Sessions  at  Prahran,  or  before  the  Supreme  Court,  or 
alternatively  in  any  other  manner  than  that  provided  by  the 
Friendly  Societies  Act  1890." 

In  Baroness  Wenlock  v.  River  Dee  Company  (1),  the  company 
named  was  empowered  by  Statute  to  borrow  upon  mortgage  of 
its  lands  any  sum  not  exceeding  in  the  whole  £25,000.  The  com- 
pany borrowed  more  than  that  sum,  and  afterwards  the  Lands 
Improvement  Company  advanced  it  a  still  further  sum,  having 
statutory  power  to  advance  money  to  landowners  for  the  improve- 
ment of  their  land.  There  was  a  clause  in  one  of  the  Land 
Improvement  Company's  Acts  making  the  execution  by  the 
Inclosure  Commissioners  of  a  charge  on  land,  in  pursuance  of  the 
Act,  conclusive  evidence  of  the  validity  of  the  charge.  The 
Inclosure  Commissioners  did  execute  a  charge  on  the  lands  of  the 
River  Dee  Company  for  the  repayment  of  the  sum  advanced  to 
that  company  by  the  Lands  Improvement  Company.  It  was  held 
by  the  Court  of  Appeal  that  the  River  Dee  Company  had  no 
power  to  borrow  beyond  the  express  limit  of  £25,000 ;  that  the 
clause  mentioned  merely  established  that  everything  which  could 
be  done  under  the  Act  of  which  it  was  a  part  had  been  duly  and 


(1)  38  Ch.  D.,  534. 
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H.  C.  OF  A.  regularly  done ;  and  that  an  order  under  the  clause  did  not  avail 
^^^       to  validate  a  transaction  which  was  ultra  vires. 

Carroll         In  BrosTuin  v.  Trait  (1),  Holroyd  J.  held  that  the  aeknow- 
' '  ledgment  of  registry  of  an  amendment  of  a  rule  of  a  friendly 

society,  issued  under  sec.  13  (5)  of  the  Friendly  Societies  Ad 
1890,  is  conclusive  evidence  that  such  amendment  has  been  duly 
made,  as  well  as  that  it  has  been  duly  registered.  The  correct- 
ness of  that  decision  cannot  be  questioned,  but  it  does  not  go  the 
length  contended  for  on  the  part  of  the  appellants.  Reference  to 
the  case  of  Baroness  Wenlock  v.  River  Dee  Company  (2)  already 
cited,  will  show  the  close  parallel  between  the  section  just  men- 
tioned and  the  enactment  dealt  with  in  that  case,  where  the 
order  of  the  Inclosure  Commissioners  was  held  to  establish  no 
more  than  that  the  powers  given  by  the  Act,  whatever  they  were, 
had  been  duly  and  regularly  exercised ;  not  that  a  rule  or  trans- 
action, prohibited  by  express  law,  was  brought  intra  mres  by  the 
order. 

In  support  of  his  decision  as  to  the  effect  of  the  acknowledgment 
of  registry,  Holroyd  J.  in  his  judgment  referred  to  Soater  v. 
Davies  (3)  for  a  passage  in  the  judgment  of  Wills  J.: — "Nothing 
can  be  clearer  than  the  judgment  of  the  Master  of  the  Rolls  in 
Rosenberg  v.  Northumberland  Building  Society  (4)  to  show  that 
that  was  all  that  was  decided.  He  said,  with  regard  to  the 
question  whether  the  new  rules  were  duly  passed,  *  I  have  no 
doubt  that  the  certificate  of  the  Registrar  is  conclusive  that  all 
the  necessary  preliminary  steps  had  been  duly  taken  to  make 
those  rules  binding  on  the  society  and  the  members.  The  decision 
in  Dewhurst  v.  Clarksmi  (6)  appears  to  me  to  establish  that  pro- 
position. I  should  have  come  to  the  same  conclusion  without 
any  authority.'  There  is  no  suggestion  that,  where  there  is  no 
power  to  make  new  rules  at  all,  the  Registrar  s  certificate  would 
be  conclusive  on  such  a  point."  The  decision  of  Holroyd  J.  is 
entirely  consistent  with  and  warranted  by  the  judgment  of  the 
Court  of  Appeal  in  the  Baroness  Wenlock s  Case.  On  this  point, 
Hood  J.  followed  in  the  present  case  the  decision  of  Holroyd  J. 


(1)  29  V.L.R.,  280  ;  25  A.L.T.,  37. 

(2)  38  Ch.  D..634. 

(3)  15  R.,  261. 


(4)  22Q.B.D.,  373. 

(5)  3  £.  &  B.,  194. 
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in  Brosnan  v.  Trait  (1),  and  there  cannot  be  any  doubt  that  he   H-  C-  ®'  ^• 

1906 

was  right  in  doing  so.  I  do  not  see  that  there  is  any  judicial 
function  of  the  Registrar  of  friendly  societies,  which  goes  beyond 
the  limits  thus  assigned. 

But  the  controversy  at  the  bar  centred  on  the  first  ground, 
that  is  to  say,  that  Hood  J.  was  wrong  in  holding  that  Rule  7  is 
ultra  vires.  Rule  7  is  as  follows : — [His  Honor  read  the  rule  and 
continued.]  From  what  I  have  said,  it  will  be  apparent  that  my 
opinion  is  that,  if  Rule  7  would  be  otherwise  vitra  vires,  there  is 
nothing  in  the  Friendly  Societies  Act  1890  which  would  have  this, 
to  my  mind,  strange  effect,  that  the  certificate  of  the  Registrar 
would  make  it  a  valid  rule.  Reference  was  made  to  a  number 
of  the  rules,  among  them  to  Rule  2,  for  the  purpose  of  ascertaining 
the  object  of  raising  funds : — "  The  object  of  this  Institution  shall 
be  to  raise  a  fund  by  the  voluntary  subscriptions  of  the  mem- 
bers to  supply  medicines  and  other  articles  required  for  relief 
in  sickness  or  other  ailment;  medical  advice,  and  attendance 
to  membera,  their  wives,  children,  and  kindred,  as  hereinafter 
provided.''  It  has  been  contended  that,  taking  that  in  connec- 
tion with  sec.  5  of  the  Friendly  Societies  Act  1890,  the  inten- 
tion of  the  Act  was,  as  held  by  Hood  J.,  that  the  provision 
relating  to  the  establishment,  and  giving  of  medical  aid  and  dis- 
pensing of  medicines,  should  be  carried  out  from  the  funds  to  be 
established  by  voluntary  subscriptions,  and,  under  the  amending 
Act,  by  levy ;  and  that  there  was  no  intention  that  there  should 
be  any  such  thing  as  purchasing  medicines  under  any  circum- 
stances I  do  not  think  it  necessary  to  give  any  opinion  on  that 
contention,  because  I  think  there  is  a  broader  ground  on  which 
the  appeal  should  fail,  although  there  is,  I  have  no  doubt, 
a  great  deal  of  strength  in  the  contention,  at  any  rate  with 
regard  to  persons  who  are  not  otherwise  members  of  the  Insti- 
tute, that  it  was  intended  that  the  expenditure  in  establishing  and 
carrying  on  the  Institute  should  be  met  out  of  the  contributions 
of  members.  The  Friendly  Societies  Act  1890,  sec.  5  (2)  (as 
amended  by  the  Act  of  1891,  No.  1232)  provides  that: — "Societies 
may  be  registered  under  this  Act  to  provide  by  voluntary  sub- 
scriptions of  or  levies  upon  the  members  thereof  with  or  without 

(I)  29  V.L.R.,  280;  25  A.L.T.,  37. 
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H.  C.  or  A.  the  aid  of  donations."  Then  follow  five  purposes,  the  second  of 
which  is  this : — "  For  providing  medical  attendance  for  and 
dispensing  medicines  to  the  members  their  husbands  wiye> 
widows  children  or  kindred."  It  is  contended  that  Rule  7  is  valid 
under  the  powers  given  by  that  section.  Sec.  13  of  the  Act 
provides  that  the  Rules  "  shall  contain  provisions  in  respect  of 
the  several  matters  mentioned  in  the  Second  Schedule  to  this 
Act."  Amongst  the  matters  specified  in  the  2nd  Schedule  are— 
"The  whole  of  the  objects  for  M'^hich  the  Society  is  to  he 
established,  the  purposes  for  which  the  funds  thereof  are  to  be 
applicable,  the  terms  of  admission  of  members,  the  condition 
under  which  anj'^  member  may  become  entitled  to  any  benefit 
assured  thereby,  and  the  fines  and  forfeitures  to  be  imposed  on 
any  member."  That  of  course  leaves  a  very  wide  scope  to  a 
friendly  society  in  making  provisions  on  these  subjects ;  but,  in 
my  opinion,  it  does  not  give  any  power  to  create  membership 
merely  by  calling  a  class  of  persons  members,  or  to  constitute  a- 
class  of  pei-sons  as  members,  who,  as  appears  by  the  method  of 
their  attempted  incorporation  into  the  society,  have  not  any  of 
the  attributes  of  members. 

Is,  then,  a  person  who  has  merely  bought  a  purchaser  s  ticket 
in  truth  a  member  of  this  Institute  ?  He  acquires  under  it  no 
right  to  medical  attendance,  no  interest  in  the  property  or  funds 
of  the  Institute,  no  right  to  vote  or  to  become  an  officer  or 
member  of  tlie  governing  body,  and  he  lacks  the  power,  the 
possession  of  which  is,  to  my  mind,  the  ci^ucial  test  of  member- 
ship of  an}"  association — namely,  a  right  to  exercise  his  influence, 
at  the  meetings  and  otherwise,  so  as  to  bear  his  part  in 
the  government  and  control  of  the  society.  What  act  of  a 
member  is  it  that  he  can  perform  ?  When  he  is  not  bujnng 
medicine  he  can  do  nothing  whatever.  The  transaction  is  one  of 
undisguised  sale  and  purchase,  such  as  the  Act  and  the  Rules  do 
not  appear  to  sanction  in  the  case  of  members  generally.  The 
ruje  appears  to  me  to  be  plainly  a  device  for  the  purpose  of 
enabling  the  Institute,  through  its  dispensers,  to  sell  to  the  public 
at  large,  in  competition  witli  ordinary  chemists  and  druggists— 
for  the  sixpence  is  a  sum  fractional  in  relation  to  the  value  of  the 
medicines  which  may  be  bought  each  year  by  the  ticket-holder 
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for  himself  and  all  his  friends  and  relations,  a  dozen  of  whom  H-  C.  of  A. 
would  gladly  reimburse  him  at  the  rate  of  a  half-penny  each. 
The  Acts  contain  no  definition  of  the  term  "  member,"  but  I  am 
not  satisfied  that  to  become  a  member  of  a  friendly  society 
within  their  meaning,  it  is  not  necessary  to  become  a  real  pai*tici- 
pant  in  some,  at  least,  of  the  work  or  burdens,  and,  reciprocally, 
in  some  of  the  benefits  of  the  society.  Honorary  membership  is 
an  exception,  perhaps,  because  there  are  a  few  words  in  the  Prin- 
cipal Act  tending  to  indicate  that  it  is  contemplated,  but,  what- 
ever incidents  may  attach  to  honorary  membership,  the  faint 
sanction  given  to  it  by  the  Statute  cannot  be  held  to  warrant  the 
creation  of  the  so-called  membership  now  in  question  by  a  mere 
rule.  Did  those  who  framed  the  Statute  contemplate  the 
creation  of  this  anomalous  relation  under  the  name  of  member- 
ship ?  I  find  no  expression  in  the  Statute  which  justifies  such 
an  inference.  Consequently,  I  am  of  opinion  that  Rule  7  seeks 
to  give  the  name  of  membership  to  a  cli«8  of  peraons  who  are 
expressly  denied  the  attributes  of  membership,  and  that  the 
Statute  has  not  authorized  the  making  of  that  rule. 

Apart,  then,  from  the  Rule,  which,  I  think,  is  a  nullity,  the 
transactions  described  in  evidence  are  plainly  cases  of  sale  and 
purchase.  They  were  manually  conducted  on  one  side  by  two 
registered  pharmaceutical  chemists  at  the  society's  dispensary 
The  dispensers  were  employed  under  the  Rules  by  the  general 
committee,  of  which  the  appellants  were  members,  and  to  which 
the  Rules  give  the  government  of  the  Institute,  and  a  dispenser 
may  be  suspended  for  misconduct,  or  removed  for  neglect  of 
duty  by  the  executive  committee,  who  are  the  appellants  them- 
selves. 

Seeing,  then,  that  these  sales  of  medicines  compounded  from 
prescriptions  at  the  dispensary  of  which  they  take  part  in  the 
management,  are  clearly  a  "  canying  on "  of  the  business  of 
a  chemist  and  druggist,  and  seeing  that  the  appellants  are  not, 
nor  is  any  of  them  asserted  to  be,  registered  as  a  pharmaceutical 
chemist,  are  the  appellants  liable  under  the  93rd  section  of  the 
Medical  Act  1890  for  the  offence  charged  against  them  ?  I  think 
they  are.  Sec.  18  (1)  of  the  Friendly  Societies  Act  1877  (No. 
590)  enacted  that — "  The  trustees  of  any  society  or  branch  or  any 
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other  oflScers  authorized  by  the  rules  may  bring  or  defend  .  .  . 
any  action  suit  or  other  legal  proceeding  in  any  Court  .  .  . 
concerning  any  property  right  or  claim  of  the  society  or  brand 
.  .  .  and  shall  sue  and  be  sued  implead  and  be  impleaded  in 
their  proper  names  without  other  description  than  the  title  of 
their  oiBce."  It  was  held  by  the  Full  Court  of  this  State  in 
ShiUinglaw  v.  Clark  (1)  that  this  sub-section  is  limited  to  cixil 
proceedings,  and  therefore  that  the  trustees  could  not  be  prose- 
cuted for  the  offence  of  carrying  on  the  business  of  a  chemist  and 
druggist,  not  being  registered,  in  breach  of  sea  25  (1)  of  the 
Phcirmacy  .Act  1876.  Medicines  had  been  dispensed  to  persons 
who  did  not  belong  to  the  Society  by  a  registered  chemist 
employed  by  the  trustees  as  "  managing  dispenser."  Sec  5  of  the 
Act  No.  590  provided  that — "  Societies  may  be  registered  under 
this  Act  to  provide  by  voluntary  subscriptions  of  the  members 
thereof  with  or  without  the  aid  of  donations  : —  ...  (n.)  For 
dispensing  medicines  to  the  members  their  husbands  wives 
widows  children  or  kindred." 

The  trustees,  then,  of  this  Society  could  not  be  prosecuted  for 
what  has  taken  place.  The  case  of  ShiUinglaw  v.  The  Equitable 
Co-operative  Society  Ltd.  (2)  decided  in  1886,  clearly  rested  on 
PharmaceuticcU  Society  v.  Limdim  and  Provincial  Supply 
Association  (3),  and  does  not  assist  us  to  come  to  a  conclusion  on 
the  present  question. 

In  Pharmaceviical  Society  v.  Wheeldon  (4),  the  defendant  was 
the  assistant  of  a  duly  qualified  and  registered  chemist,  but  was 
not  himself  a  "  registered  pharmaceutical  chemist  or  chemist  and 
druggist "  within  the  meaning  of  the  Phamuicy  Act  1868  (31  k 
32  Vict.  c.  121.)  Sec  15  of  that  Act  renders  liable  to  a  penalty 
of  £5  any  person  who  shall  sell  poisons,  not  being  a  "  registered 
pharmaceutical  chemist  or  chemist  and  druggist."  The  defendant, 
being  in  sole  charge  of  his  employer's  shop,  sold  to  a  customer  a 
packet  of  a  preparation  containing  poison  (strychnine).  He  was 
held  liable  to  the  penalty,  notwithstanding  that  the  sale  was  on 
behalf  of  his  master,  and  that  the  master  was  duly  registered. 
That  is  rather  the  converse  of  the  present  case,  and  does  not  lead 


(1)  15  V.L.R.,  585. 

(2)  12  V.L.R.,  898  ;  8  A.L.T.,  115. 


(3)  5  App.  Cas.,  857. 

(4)  24  Q.B.D.,  683. 
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to  a  conclusion  against  the  present  appellants.  But  TempleTnan  H.  C.  op  A. 
V.  Trafford  (1)  w€ts  a  case  in  which  the  respondent  had  been 
prosecuted  for  selling  poison,  the  packet  containing  which  had  Carroll 
not  upon  its  label  the  particulars  required  by  the  17  th  section  of 
the  Pharmacy  Act  1868.  Under  that  section  the  person  on 
whose  behalf  any  sale  is  made  by  an  apprentice  or  servant  was 
to  be  deemed  to  be  the  seller.  The  particulars  required  by  the 
section  to  be  stated  on  the  label  were  the  name  of  the  article,  the 
word  "  poison,"  and  the  name  and  address  of  the  seller.  The 
label  on  the  packet,  for  the  sale  of  which  the  respondent  was 
prosecuted,  had  upon  it  not  the  name  or  the  address  of  the  res- 
pondent, but  the  following  name  and  address — "W.  Paterson, 
chemist  and  druggist,  3  Cowley  Road,  Oxford."  Paterson  was  a 
registered  chemist,  who  employed  the  respondent  to  sell  goods  for 
him  on  commission,  and  the  respondent  sold  them  at  a  shop,  the 
actual  sale  being  on  this  occasion  made  to  the  appellant  by  a 
woman  behind  the  counter.  The  information  was  dismissed  by 
the  justices,  but  on  a  case  stated  the  Court  of  Queen's  Bench 
reversed  their  decision,  and  remitted  the  caae  to  them,  holding 
that  the  "seller,"  within  the  meaning  of  the  section,  was  the 
person  who  actually  conducted  the  sale,  although  not  necessarily 
the  person  by  whose  hand  the  sale  was  made,  and  that  the  res- 
pondent had  conducted  the  sale,  inasmuch  as  he  kept  the  shop, 
and  carried  on  the  business  where  the  poison  was  sold. 

In  giving  judgment,  Grove  J.,  said  (2) : — "  Then  who  is  the 
seller  ?  No  doubt  difficult  questions  may  arise  on  any  construc- 
tion of  the  word,  but  I  am  of  opinion  that  in  any  case  within  sec. 
17  the  *  seller '  is  the  person  who  actually  conducts  the  business 
of  sale,  although  not  necessarily  the  person  by  whose  hand  the 
sale  is  made.  .  .  .  The  object  of  the  Act  is  the  protection  of 
the  public,  and  the  protection  contemplated  by  Parliament  is  that 
the  person  who  controls  the  sale  of  poisons  shall  be  a  duly 
qualified  person,  so  that  the  public  may  have  a  remedy  against 
him,  and  that  he  shall  be  responsible  for  the  state  of  the  poisons, 
preparations,  and  labels,  and  for  the  shop,  and  have  it  conducted 
in  his  name." 

Lopes  J.,  added : — "  It  seems  clear  that  the  word  *  seller'  as  used 

(1)  8  Q.6.D.,  397.  (2)  8  Q.B.D.,  307,  at  p.  401. 
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H.  C.  OF  A.  in  that  section  means  the  person  keeping  or  controlling  the  shop 
or  place  or  carrying  on  the  business  where  the  poison  is  sold 
This  construction  is  consistent  with  the  general  policy  of  the  Act 
which  is  to  protect  the  public  against  the  sale  of  poisons  by 
unqualified  persons." 

Now,  what  is  the  position  of  these  appellants  in  relation  to 
dispensing  ?     It  is  fully  defined  by  Rule  19 — "  The  general   com- 
mittee "  (of  whom  these  appellants  are  members)  "  shall  appoint 
a  dispenser    .    .    .    He  shall  compound  and  dispense  all  medicines 
.     .     .     The  dispenser  or  his  assistant  shall  reside  at  the  dispens- 
ary, and  be  ready  at  all  times  to  compound  all  prescriptions,  with 
the  exception  of  such  hours  as  may  be  arranged  by  the  general 
committee."     Then,  further: — "His  appointment  shall  continue 
as  long  as  he  performs  his  duties  to  the  satisfaction  of  the  general 
committee,  or  as  long  as  they  may  require  his  services ;  he  shall 
be  subject  to  removal  for  neglect  or  non-fulfilment  of  any  of  his 
duties,  by  receiving  one  month's  notice  to  that  effect  in  writing 
from  the  executive  committee,  but  the  executive  committee  have 
power  to  suspend  him  at  any  time  for  misconduct."     The  defend- 
ants are  members  of  the  general  committee  which  governs  the 
society.     That  committee  appointed  the  dispensers.     The  mem- 
bers of  it  who  are    proceeded  against  compose  the  executive 
committee,  which  has  the  power  to  suspend  the  dispensers  from 
duty,  or,  for  the  causes  mentioned  in  Rule  19,  dismiss  them.    I 
am  much  inclined  to  think  that  it  is  they  who  conduct  the  shop 
and  carry  on  the  business.     I  am  not  sure  that  the  facts  do  not 
bring  the  appellants  within  the  cases,  but  as  my  learned  brothers 
think  that,  technically,  they  are  not  liable,  I  do  not  dissent,  the 
question  being  technical  only,  and  the  real  controversy  having 
been  on  the  substantial  questions  1  and  2  raised  in  the  notice  of 
appeal.     On  these  questions,  I  am  of  the  same  opinion  as  the 
learned  Chief  Justice.     In  the  result,  I  am  of  the  opinion  that 
Hood  J.  came  to  the  right  conclusion,  and  that  the  appeal  ou^t 
to  be  dismissed. 


O'Connor  J.  In  the  form  in  which  this  appeal  comes  before 
us,  it  is  not  necessary  to  decide  whether  the  business  of  the  In- 
stitute, assuming  it  to  be  carried  on  contrary  to  the  provisions  of 
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sec.  97  of  the  Medical  Act  1890,  is  carried  on  by  the  appellants,  H-  C.  or  A. 
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who  are  members  of  the  general  committee  of  the  Institute,  or  by 
the  Institute  itself.  If  it  were  necessary  to  decide  that  matter,  I 
am  of  opinion  that  Mr.  Bryant  was  right  in  his  contention.  Sec. 
93  of  the  Mediciil  Act  1890  evidently  contemplates  that  a  friendly 
society  may  be  made  liable  for  infringement  of  the  Act.  The 
business  is  carried  on  by  the  Institute  through  its  general  com- 
mittee in  the  same  way  that  the  business  of  a  company  is  carried 
on  through  its  directors.  If  a  company  does  something  which 
amounts  to  a  criminal  offence,  its  directors  become  personally 
liable  under  see.  67  of  the  Justices  Act  1890.  In  this  case  it  is 
quite  clear  that  the  general  committee  have  the  control  of  this 
business,  and,  under  those  circumstances,  an  information  directly 
in  the  form  of  sec.  67  of  the  Justices  Act  1890  would  be  un- 
answerable, assuming  this  business  is  contrary  to  sec.  97  of  the 
Medical  Act  1890.  It  was,  however,  pointed  out  by  the  learned 
Chief  Justice*  that  a  question  of  that  sort  is  not  for  our  con- 
sideration on  this  appeal.  The  question  for  us  is,  substantially, 
whether  this  business  was  carried  on  contrary  to  sec.  97  of  the 
Medical  Act  1890. 

The  business  consisted  of  two  parts.  The  substantial  part 
apparently  was  the  dispensing  of  medicine  to  the  ordinary  mem- 
bers of  the  Institute.  In  addition  to  that  there  was  the  busineas 
of  selling  to  "  purchasing  members  "  who  became  entitled  to  that 
right  under  Rule  7.  Such  being  the  business  carried  on,  the 
question  is  whether  it  was  contrary  to  sec.  97  of  the  Medicul  Act 
1890.  That  section  makes  no  exception  in  favour  of  a  friendly 
society,  and  if  the  appellants,  as  members  of  the  general  committee 
of  this  friendly  society,  are  to  escape  from  liability  for  carrying  on 
that  business,  it  can  only  be  by  bringing  the  Institute  within  sec. 
6  of  the  Friendly  Societies  Act  1890.  Now,  that  Act  authorizes 
the  dispensing  of  medicines  to  **  members  their  husbands  wives 
widows  children  or  kindred,"  and  it  does  not  authorize  the  carry- 
ing on  of  the  business  of  selling,  in  the  ordinary  sense  of  the  word, 
medicines  to  persons  whether  they  are  members  or  not.  In  regard 
to  the  dispensing  of  medicines  to  the  ordinary  members  of  the 
Institute  it  is  quite  clear  that  that  is  not  a  sale.    It  comes  within 
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the  principle  laid  down  in  Graff  v.  Evans  (1),  which  has  been 
followed  in  several  other  cases.  That  principle  is  that,  where  & 
club  or  society  consists  of  a  number  of  members  owning  in  com- 
mon the  property  of  the  club  or  society,  a  transaction  by  which 
portion  of  the  property  is  delivered  to  individual  members, 
whether  on  payment  of  money  or  not,  does  not  amount  to  a  sale. 
It  is  apparent,  according  to  the  rules  of  the  Institute,  that  no 
charge  is  made  for  medicines  supplied  by  it  to  ordinary  members 
except  under  special  circumstances,  but  it  seems  to  me  immateml 
whether  any  charge  is  made  to  those  members  or  not,  because  the 
transaction  does  not  amount  to  a  sale  and  cannot  be  described  as 
carrying  on  business.  But  the  case  of  "purchasing  members" 
under  Rule  7  is  altogether  different.  What  is  the  position  of  a 
"purchasing  member  "  under  that  Rule  ?  It  is  expressly  provided 
that  he  has  no  interest  whatever  in  the  funds  of  the  Institute, 
that  he  shall  not  acquire  any  of  the  rights  or  privileges  of  other 
members,  nor  any  other  rights  or  privileges  whatsdever  save  only 
the  right  to  purchase  from  the  dispensary  of  the  Institute  at  a 
scale  of  charges  to  be  fixed  by  the  Institute,  and  which  the  Insti- 
tute has  power  to  alter  at  any  time  as  it  thinks  fit.  Under  those 
circumstances  it  appears  to  me  clear,  assuming  even  that  for 
certain  purposes  these  "  purchasing  members  "  are  members  of  the 
Institute,  that  a  sale  to  them — a  transfer  of  portion  of  the  property 
of  the  Institute  to  them  upon  payment  of  a  price — stands  in  aji 
altogether  different  pasition  from  that  of  a  transfer  to  an  ordinary 
member  of  the  Institute  who  contributes  to  the  funds  of  the 
Institute  in  the  ordinary  way.  Therefore,  so  far  as  the  handing 
over  of  medicines  to  "  purchasing  members  "  under  Rule  7  is  con- 
cerned, I  am  of  opinion  that  each  transfer  is  a  sale  in  the  ordinary 
sense  of  the  word,  and  is  therefore  a  carrying  on  of  business 
contrary  to  sec.  97  of  the  Medical  Act  1890. 

Whether  or  not  Rule  7  is  within  or  without  the  provisions  of 
sec.  5  of  the  Friendly  Societies  Act  1890  is  only  another  way  of 
putting  the  same  question,  and  I  am  clearly  of  opinion  that  that 
section  does  not  authorize  membership  such  as  that  which  is 
provided  for  by  Rule  7.  If  the  purposes  of  Rule  7  were  stated 
as  a  purpose  under  sec.  5  of  the  Friendly  Societies  Act  1890,  they 

(1)  8Q.B.D.,373,  atp.  378. 
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would  be  stated  in  this  way : — "  And  for  the  purpose  of  selling  to  H.  C.  of  a. 
any  member  of  the  public  who  chooses  to  register  his  name  and 
pay  sixpence  such  drugs  as  he  may  think  fit  to  purchase  from  the 
Institute."  If  that  was  set  out  plainly  it  is  quite  clear  that  it  is 
an  object  that  does  not  come  within  sec  5  of  the  Friendly 
Societies  Act  1890,  and  is  altogether  contrary  to  the  whole  scope 
and  purposes  of  that  Act. 

One  can  well  understand  that  a  well-managed  business  of  the 
kind  under  consideration  in  this  case  would  be  likely  to  attract  a 
very  large  custom.     The  stock  in  trade  is,  of  course,  purchased 
out  of  the  funds  of  the  Institute,  and  I  presume  the  profits  arising 
out  of  the  sale  of  drugs  to  ''  purchasing  members  "  are  added  to 
tlie  funds  of  the  Institute.     The  question  at  once  arises  whether 
it  was  ever  in  the  contemplation  or  scope  of  the  FHendly  SocietieH 
Act  1890  to  allow  a  friendly  society  to  carry  on  a  business  in 
which  the  funds  of  the  society  are  invested,  and  in  which  those 
funds  to  the  extent  of  the  investment  must  necessarily  be  exposed 
to  the  ordinary  risks  arising  from  the  fluctuations  of  trade.     The 
provisions  of  the  Act  show  that  any  object  of  membership  directed 
to  that  end  cannot  be  within  its  scope  and  purpose.    The  basis  of 
these  friendly  societies  is  the  providing  of  benefits  for  members 
out  of  the  contribution  by  members,  and  the  extent  of  the  benefits 
must  depend  upon  the  amount  of  the  contributions  taken  in  con- 
nection with  a  number  of  contingencies  in  regard  to  health  and 
duration  of  life  which  combine  to  make  up  what  is  called  the 
actuarial  basis  of  these  societies.     So  much  is  that  so,  that  by  sec. 
11  (v.)  a  society  cannot  be  registered  "  unless  the  tables  of  contri- 
butions certified  by  some  actuary  approved  by  the  Governor  in 
Council  who  has  exercised  the  profession  of  actuary  for  at  least 
five  years  be  sent  to  the   Registrar   with   the  application   for 
registry."     All  through  the  Act  there  are  provisions  for  inquiry 
into  the  accounts  of  friendly  societies,  and  there  are  provisions 
by  which  the  government  may  collect  statistics  as  to  health  and 
other  matters  to  enable  the  business  of   these   societies  to  be 
carried  on  on  a  safe  basis.     Any  certain  actuarial  basis  would  be 
impossible  if  a  friendly  society  were  allowed  to  invest  its  con- 
tributions in  a  business  of  selling  medicines  to  the  public.    I  have 
no  doubt  that  the  Institute  honestly  believed,  as  Hood  J.  found. 
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H.  c.  OP  A. .  that  it  was  within  the  law  in  carrying  on  business  in  this  way. 
It  is  no  doubt  very  convenient  to  carry  on  this  business,  and  it 
may  be  profitable.  But  I  am  quite  clear  that  it  is  a  busine^ 
which  it  cannot  lawfully  carry  on,  and  that  this  membership 
under  Rule  7  is  merely  a  device  for  enabling  the  Institute  to 
cany  on  the  business  of  selling  medicines  to  the  public  just  as 
in  any  ordinary  chemist  s  shop. 

There  was  another  answer  sought  to  be  set  up  by  Mr.  Bryant, 
viz.,  that  the  acknowledgment  of  registration  is  conclusive.  I 
agi-ee  with  the  observations  of  my  learned  brothers  as  to  that 
contention.  The  acknowledgment  of  registration  is  concluave 
only  that  all  the  provisions  of  the  Act  necessary  for  registration 
have  been  complied  with,  and  that  everything  has  been  done 
which  is  necessary  to  be  done  for  the  purpose  of  giving  the 
society  legal  existence  under  the  Act.  As  put  in  a  few  words  by 
Cotton  L.J.  in  Baroness  Wenlock  v.  River  Dee  Co.  (l),in  reference 
to  a  similar  enactment : — "  In  my  opinion  it  establishes  that 
everything  which  could  be  done  under  the  Act  has  been  duly  and 
regularly  done  ...  It  is  conclusive  evidence  to  show  that 
the  proceedings  have  been  duly  taken  so  far  as  they  could  be 
under  the  Act."  For  these  reasons  I  am  of  opinion  that  the 
decision  of  Hood  J.  was  right,  and  that  the  appeal  should  be 
dismissed. 


Appeal  dismissed  with  costs. 

Solicitors,  for  appellants,  Gaunson  &  Louie,  Melbourne. 
Solicitors,  for  respondent,  Barrow  &  Pearcey,  Melbourne. 


B.  L 


(1)  38  Ch.  D.,  534,  at  p.  540. 


3  C.L.R.]  OF   AUSTRALIA.  1125 


[HIGH  COURT  OF  AUSTRALIA.] 

LI  WAN  QUAI Appellant; 

Defendant, 

AND 

CHRISTIE Respondent. 

Informant, 

ON   appeal  from  the  COURT  OF  GENERAL  SESSIONS  AT 

MELBOURNE,   VICTORIA. 

Immigration  Rtttriction  Act  1901  {No,  17  o/1901),  stcs,  3  (ifc),  5 — Prohibited  immi'    H.  C.  ov  A. 
grant — Member  ofcreio  of  vessel — Deitertion — Absence  from  mnnter — Etrmon  of         1906. 
an  officer — Autrefois  acquit — Appeal  to  Court  of  General  Sesi*ions  of  Victoria —         ^    »  "^ 
Poir^r  of  anundrnent— Justices  Act  1890  ( Vict.),  (iVo.  1105).  sea,  133,  185.  Melbourne, 

June  27,  28, 
A  member  of  the  crew  of  a  vessel,  not  being  a  public  vessel  of  any  govern-  29. 

ment,  who,  in  a  port  in  the  Commonwealth,  deserts  that  ship  and  is  absent 

*   t  ,    .  '  ,  ;      ,  OrifflthC.J., 

from  a  muster  of  the  crew  made  in  pursuance  of  sec.  3  {k)  of  the  Immigration      Barton  and 

Restriction  Act  1901,  is  an  immigrant  who  has  evaded  an  officer,  within  the 

meaning  of  sec.  5  of  that  Act. 

The  true  test  whether  a  plea  of  autrefois  acquit  or  of  autrefois  convict  is  a 
sufficient  bar  in  any  particular  case  is  M'hether  the  evidence  necessary  to 
support  the  second  charge  would  have  been  sufficient  to  procute  a  legal  con- 
viction upon  the  first. 

On  an  appeal  to  a  Court  of  General  Sessions  of  Victoria  from  a  conviction 
by  a  Court  of  Petty  Sessions,  the  former  Court  has,  under  the  Juntices  Act  1890 
(Vict.),  power  to  make  all  proper  amendments  although  the  written  infor- 
mation is  defective. 

Appeal  from  the  Court  of  General  Sessions  at  Melbourne. 

The  ship  Chaiigsha  amved  in  Melbourne  in  October  1904,  one 
Li  Wan  Quai,  a  Chinese,  being  a  member  of  the  crew.  On  the 
22nd  October  1904,  when  the  vessel  was  about  to  leave,  the  crew 
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H.  C.  OF  A.  ^as  mustered  at  the  direction  of  Orlando  O'Brien,  an  officer  of 

1006 

^^^^       Customs,  but  Li  Wan  Quai  was  not  present,  having  left  the  ship. 

Li  Wan  Quai  On  Slst  October  1905,  Li   Wan  Quai  w€ts  found  in  Melbourne  by 

Chrmtie.     "^^  ^-  Christie,  a  detective  of  Customs,  and  on  the  foUo^^ing  day 

the  dictation  test  was  put  to  him.     On  28th  November  1904  an 

information  had  been  issued  by  w^hich  Christie  charged  that  li 
W^an  Quai,  on  or  about  22nd  October  1904,  at  Melbourne,  /'  being 
one  of  the  crew  of  the  vessel  Chanigaha  when  she  arrived  at  the 
Port  of  Melbourne,  w€ts  in  the  opinion  of  Orlando  O'Brien,  an 
officer  of  Customs  at  that  Port,  a  prohibited  immigrant  within 
the  meaning  of  the  Immigraticni  Restriction  Act  1901  and  was 
not  present  when  the  crew  was  mustered  by  the  master  of  the 
said  vessel  when  required  so  to  do  by  the  said  officer  before  the 
master  of  the  said  vessel  was  permitted  to  leave  the  said  port." 
On  this  information  Li  Wan  Quai  was  brought  before  the  Court 
of  Petty  Sessions  at  Melbourne  on  8th  November  1905,  was  con- 
victed of  the  offence  therein  charged,  the  conviction  following  the 
language  of  the  information,  and  was  sentenced  to  imprisonment 
for  14  days. 

From  this  conviction  Li  Wan  Quai  appealed  to  the  Court  of 
General  Sessions,  and  the  appeal  was  heard  on  15th  December 
1905.  It  being  contended  that  the  information  disclosed  no 
offence,  an  application  was  made  by  counsel  for  the  informant 
that  it  should  be  amended,  but  the  application  was  refused  and 
the  conviction  was  quashed. 

A  second  information  was  then  laid  by  Christie  on  5th  Janu- 
ary 1906,  charging  that  Li  Wan  Quai  on  or  about  31st  October 
1905,  at  Melbourne,  was  a  prohibited  immigrant  found  within 
the  Commonwealth  of  Australia  in  evasion  of  the  iTti'niigraturn 
ReMmction  Act  1901.  Li  Wan  Quai  was  arrested  on  25th  Janu- 
ary 1906,  and  on  31st  January  1906  was  brought  before  the 
Court  of  Petty  Sessions  at  Melbourne,  when  the  second  informa- 
tion was  withdrawn  and  a  third  information  dated  25tli  January 
1906  was  substituted,  wherein  it  was  charged  that  Li  Wan  Quai 
on  or  about  31st  October  1905  at  Melbourne  was  a  prohibited  im- 
migiant  found  within  the  Commonwealth  of  Australia  in  contra- 
vention of   the  Iviraigration  Restr^ictioii  Act  1901.     On  this 


/ 
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information  Li  Wan  Quai  was  convicted  and  sentenced  to  im-   ^'  ^-  "'  ^* 
prisonment  for  7  days. 

Prom  this  conviction  Li  Wan  Quai  appealed  to  the  Court  of  li  vvanQuai 
General  Sessions.     On  this  appeal  counsel  for  La  Wan  Quai  raised    (;„R^gTiE 

the  plea  of  autrefois  convict,  and  objected  that  there  was  no       

evidence  that  Li  Waji  Quai  evaded  an  oflScer  of  Customs.  The 
conviction  having  been  affirmed,  Li  Wan  Quai  now  appealed  to 
the  High  Court. 

Field  Barrett,  for  the  appellant.  Apart  from  evasion  of  an 
officer  by  an  immigrant,  or  the  landing  of  an  immigrant  at  a 
place  where  no  officer  is  stationed,  the  dictation  test  cannot  be 
applied  to  an  immigrant  except  within  one  year  after  he  has 
entered  the  Commonwealth :  See  sec.  5  of  the  Immigration 
Restriction  Act  1901.  There  must  be  affirmative  evidence  of 
evasion.  The  mere  fact  that  a  member  of  a  crew  leaves  his  ship 
and  enters  the  Commonwealth  is  not  evidence  of  evasion.  That 
being  so,  the  prosecution  cannot  rely  on  the  failure  to  pass  the 
dictation  test  in  order  to  constitute  the  appellant  a  prohibited 
immigrant.  The  only  offence  created  by  sec.  3  (k),  which  is  the 
only  provision  on  which  the  prosecution  can  rely,  is  that  of  enter- 
ing the  Commonwealth.  Section  7  does  not  create  the  offence  of 
being  found  within  the  Commonwealth,  for  that  section  must  be 
read  with  sec.  3.  If  the  offence  was  that  of  entering  the  Common- 
wealth, the  prosecution  should  have  taken  place  within  12  months 
of  the  entry:  Justices  Act  1890,  sec.  201. 

It  was  the  duty  of  the  Court  of  General  Sessions  under  sec. 
133  of  the  Justices  Act  1890  to  have  amended  the  first  conviction : 
See  also  sec.  185.  The  appellant  was  therefore  in  jeopardy,  and 
the  plea  of  autrefois  convict,  or  rather  of  res  judicata,  is  an 
answer  to  the  second  prosecution.  The  facts  relied  on  were  the 
same  in  both  prosecutions  and  therefore  that  plea  is  good.  Riley 
V.  Brown  {l)\  R.  v.  Miles  (2);  R,  v.  Frid  (3);  R,  v.  Taiicoch  (4). 
In  Chia  Oee  v.  Martin  (5)  the  same  facts  were  not  before  the 
Court  on  both  occasions,  here  they  were.  There  could  only  be 
one  conviction  for  the  offence  of  being  found  within  the  Common- 

(1)  17  Cox  C.C,  79.  (4)  13  Cox  C.C.,  217. 

(2)  24  Q.B.D.,  423.  (5)  3  C.L.R.,  649. 

(3)  17  Cox  C.C,  326. 
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H.  C.  OF  A.   wealth.     There  is  power  to  deport  a  prohibited  immigrant,  so 
that,  once  there  is  a  conviction  for  being  found  within  the  Com- 
Li  Wan  Quai  monwealth,  the  offence  is  purged:  See  Bannister  v.  Sullivan {\). 
Chbxstik.         [Griffith  C.J.  referred  to  K  v.  HvU  (2),  and  Ex  parte  Spencer, 
Sherwood  v.  Spencer  (3).] 

Coldham  and  Mackey,  for  the  respondent.  Tlie  principle  kid 
dowTi  in  the  last  mentioned  case  governs  the  present  case.  The 
evidence  necessary  to  support  the  second  conviction  must  be  such 
as  to  have  been  sufficient  to  secure  a  conviction  on  the  first 
charge.  A  person  might  have  entered  the  Commonwealth  quite 
lawfully,  and  yet  a  conviction  might  be  subsequently  had  against 
him  for  being  found  within  the  Commonwealth.  Here  the  entiy 
was  lawful  although,  by  reason  of  the  appellant  having  been 
absent  from  the  muster  of  the  crew,  that  entry  is  to  be  deemed  to 
have  been  unlawful.  There  is  no  evidence  that  the  appellant  was 
ever  convicted  or  acquitted  of  any  offence  prior  to  the  conviction 
the  subject  of  this  appeal.  A  conviction  which  has  been  set  aside 
is  not  a  bar  to  a  subsequent  conviction  for  the  same  offence  :  IL  v. 
Drnivy  (4).  The  Court  should  look  at  the  first  conviction  as  it 
stood  without  considering  whether  there  was  power  in  the  Court 
of  General  Sessions  to  have  amended  it :  R.  v.  Green  (5).  There 
is  evidence  that  the  appellant  had  evaded  an  officer,  and  in  that 
case  he  would  come  within  sec.  5  of  the  iTnmiffratyni  Restriction 
Act  1901.  The  fact  that  he  left  the  ship  with  the  intention  of 
remaining  away  is  evidence  of  evasion. 

Fi(dd  Barrett  in  reply. 

Citr  adv.  wit. 

Gkiffith  C.J.  This  is  an  appeal  from  the  Court  of  General 
Sessions  at  Melbourne  dismissing  an  appeal  from  a  decision  of 
justices  by  which  the  appellant  was  convicted  on  the  charge  that, 
on  the  31st  October  1905,  he,  being  a  prohibited  immigrant,  was 
found  within  the  Commonwealth  in  contravention  of  the  ImTni- 
g  rat  ion  Restriction  Act  1901.     The  evidence  given  in  support  of 

(1)  20  Cox  C.C.,  685.  (4)  18  L.J.M.C,  189. 

(2)  (1902)  S.R.  Qd.,  53.  (5)  26  L.J.M.C..  17. 

(3)  2C.L.R.,250. 
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the  information  was  shortly  this : — In  October  1904  the  appellant   H-  C-  ^^  ^ 
had  arrived  in  Victoria  in  the  ship  "Changaha"  being  one  of 
the  crew.     He  was  absent  from  a  muster  of  the  crew  called  in  l,  wan  Quai 
accoi'dance  with  sec.  3  (k)  of  the  Ivimigratian  Restriction  Act    (^hristik 

1901,  whereupon  the  oiBcer  who  made  the  muster  formed  the       

opinion,  as  he  said  in  evidence,  "  He  was  in  my  opinion  a  prohibited 
immigi*ant."  The  appellant  was  apparently  not  discovered  until 
3l8t  October  1905,  when  the  respondent  found  him,  and  proceeded 
to  apply  to  him  the  dictation  test,  which  he  failed  to  pass.  The 
information  was  then  laid,  accusing  the  appellant  of  being  on  that 
date  a  prohibited  immigrant  found  within  the  Commonwealth. 

The  argument  that  the  appellant  was  a  prohibited  immigrant 
was  based  on  two  separate  provisions  of  sec.  5,  which  enacts 
that : — "  (1)  Any  immigrant  who  evades  an  officer  or  who  enters 
the  Commonwealth  at  any  place  where  no  officer  is  stationed  may 
if  at  any  time  thereafter  he  is  found  within  the  Commonwealth 
be  asked  to  comply  with  the  requirements  of  paragraph  (a)  of 
section  three,  and  shall  if  he  fails  to  do  so  be  deemed  to  be  a 
prohibited  immigrant  offending  against  this  Act:  (2)  Any  immi- 
grant may  at  any  time  within  one  year  after  he  has  entered  the 
Commonwealth  be  asked  to  comply  with  the  requirements  of 
paragraph  (a)  of  section  three,  and  shall  if  he  fails  to  do  so  be 
deemed  to  be  a  prohibited  immigrant  offending  against  this  Act." 
Under  the  second  paragraph  of  that  section  the  test  must  be 
applied  within  twelve  months  of  the  entry,  but,  under  the  first 
paragraph,  in  the  case  of  an  immigrant  who  evades  an  officer,  it 
may  be  applied  at  any  time. 

In  the  present  case  it  appeared  that  the  appellant  deserted  his 
ship  and  was  absent  at  the  muster.  The  appellant  cannot  be 
heard  to  say  that  he  did  not  know  that  he  ought  to  have  given  an 
opportunity  of  being  submitted  to  the  dictation  test.  Persons 
coming  here  from  abroad  cannot  escape  by  saying  they  do  not 
know  the  law.  In  my  opinion,  therefore,  he  was  a  person  who 
evaded  an  officer  within  the  meaning  of  sec.  5,  and  the  test  was 
therefore  lawfully  put  to  him,  although  it  was  not  put  to  him  until 
more  than  twelve  months  after  the  muster  was  held.  There- 
upon he  became  a  prohibited  immigrant,  and  being  found  within 

the  Commonwealth,  he  was  liable  to  be  convicted  under  sec.  7. 
VOL.  III.  77 
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H.  C.  OF  A.        With  respect  to  the  argument  founded  on  the  second  paragraph, 
^^^       the  opinion  of  the  Court  has  previously  been  stated  in  the  judg- 

Li  WanQuai  ment  in  Preston  v.  Donohoe  (1).  In  the  present  case  there  may 
Christib.  perhaps  be  some  diflSculty  in  applying  the  evidence  to  establish 
the  offence.  It  is,  however,  unnecessary  to  say  anything  further 
on  that  point,  because  the  fact  of  the  appellant  being  a  prohibited 
immigrant  was  clearly  established  by  his  failure  to  pass  the 
dictation  test,  he  being  a  person  who,  in  my  opinion,  had  evaded 
an  officer.  Therefore,  the  conviction  so  far  as  that  goes  is  right 
Another  objection  was  taken  in  the  nature  of  a  plea  of 
autrefois  acquit,  or,  as  it  is  better  stated,  on  the  ground  that  a 
man  may  not  be  twice  vexed  for  the  same  cause.  That  arises 
from  this  state  of  facts.  Wlien  the  appellant  first  entered  the 
Commonwealth,  on  28th  October  1904,  aji  information  was 
sworn  charging  that  he  was,  in  the  opinion  of  an  officer  of 
Customs,  a  prohibited  immigrant,  and  was  not  present  when  the 
crew  was  mustered,  and  a  summons  was  issued  thereon.  The 
appellant,  having  been  found  more  than  a  year  afterwards,  in 
October  1905,  was  on  8th  November  brought  before  the 
Police  Court  on  that  information,  and  was  convicted  of  the 
offence  therein  charged.  He  appealed  to  the  Court  of  General 
Ssssions  on  the  ground,  amongst  others,  that  the  convictian, 
which  followed  the  information,  disclosed  no  offence.  The  Chair- 
man of  that  Court  was  of  opinion  that  that  contention  was  right 
and  quashed  the  conviction.  It  is  said  that,  under  these  circum- 
stances, the  matter  of  the  charge  against  the  appellant  in  the 
information  of  28th  November  1904,  on  which  he  was  convicted 
on  8th  November  1905,  was  substantially  the  same  as  that  of  the 
charge  against  him  in  the  information  of  25th  January  1906,  on 
which  he  was  convicted  on  Slst  January  1906.  The  Chairman 
of  General  Sessions  held,  as  I  have  said,  that  the  information  in 
the  first  case  disclosed  no  offence.  Application  was  made  to  him 
to  amend  the  information — it  may  be,  perhaps,  that  it  was  the 
conviction  which  should  have  been  amended — but  he  refused  to 
do  so.  I  myself  cannot  entertain  a  doubt  that  he  had  power  to 
amend.  But,  he  having  refused  to  amend,  what  effect  must  be 
given  to  the  conviction  which  really  disclosed  no  offence,  but 

(1)  3C.L.R.,  1089. 
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which  might  have  been  amended  ho  as  to  render  the  appellant   ^'  ^-  ^^  '^• 
liable  to  punishment  ?     Probably  the  better  opinion  is  that  as  a       ,^* 
matter  of  law  it  ought  to  be  held  that  the  appellant  was  never  in  Li  Wan  Quai 
jeopardy,  but  I  express  no  decided  opinion  upon  the  point.    In  order    Christie. 
that  a  previous  conviction  or  discharge  can  be  a  bar  to  subseciuent       

^  .  Griffith  c.  J. 

proceedings,  the  charges  must  be  substantially  the  same.  The 
true  test  whether  such  a  plea  is  a  sufficient  bar  in  any  particular 
case  is,  whether  the  evidence  necessary  to  support  the  second 
charge  would  have  been  sufficient  to  procure  a  legal  conviction 
upon  the  first:  See  R.  v.  Drwi^y  (1),  and  other  cases  cited  in 
ArchhoUVH  Criminal  Pleading,  21st  ed.,  p.  148.  The  charge  on 
the  second  prosecution  was  that  on  Slst  October  1905,  the 
appellant  was  a  prohibited  immigrant  found  within  the  Common- 
wealth. It  is  obvious  that  the  evidence  to  support  that  charge 
might,  at  any  rate,  not  have  been  sufficient  to  support  the  charge 
that  the  appellant  entered  the  Commonwealth  on  22nd  October 
1904.  The  charges  do  not  relate  to  the  same  day  or  to  the  same 
offence.  One  offence  is  entering  the  Commonwealth,  the  other  is 
being  found  within  the  Commonwealth.  It  is,  no  doubt,  true 
that  a  man  cannot  be  found  within  the  Commonwealth  unless  he 
has  entered  it  before  the  prosecution.  On  a  prosecution  for 
entering  the  Commonwealth  time  runs  from  the  entry,  but  on  a 
prosecution  for  being  a  prohibited  immigrant  found  within  the 
Commonwealth  the  time  runs  from  the  time  when  the  two  events 
concur,  that  is  to  say,  being  found  within  the  Commonwealth 
and  being  a  prohibited  immigrant.  In  this  case  those  two  events 
did  not  concur  until  31  st  October  1905.  Therefore  the  offences 
were  not  substantially  the  same,  and  that  objection  fails.  In  my 
opinion,  the  decision  of  the  Chairman  of  General  Sessions  was 
right,  and  the  appeal  should  be  dismissed. 

Barton  J.     I  am  of  the  same  opinion  for  the  same  reasons. 

O'Connor  J.     I  concur. 

Appeal  diHrni^ed. 

Solicitor  for  appellant.  Field  Barrett,  Melbourne. 

Solicitor  for  respondent,  Cfuia,  Powers,  Crown  Solicitor  for  the 

CommomueaZth, 

B.  L. 

(1)  3C.  &K.,  193. 


1132  HIGH    COURT  [1906. 


[PRIVY  COUNCIL] 

VICTORIAN  RAILWAYS  COMMISSIONERS .  Appellants  ; 

AND 

GEORGE  BROWN Respondent. 


ON   APPEAL  FROM  THE  HIGH  COURT  OF  AUSTRALIA. 

Appeal  to  Priry  Council  from  Hiijh  Court — Special  leave— Mectiwi  of  party  as  to 

Privv  tribunal. 

Council.* 

"    *    ^  If  a  party  chooaes  to  appeal  from  the  Sapreme  Court  of  a  State  to  the  Higb 

1006.  Court  instead  of  to  the  Privy  Council,  and  the  judgment  appealed  from  i^ 

June  20.  affirmed  by  the  High  Court,  the  Privy  Council  will  not  as  a  rule  entertain  a 

petition  for  special  leave  to  appeal. 

Petition  for  special  leave  to  appeal  to  His  Majesty  in  Council 
from  the  decision  of  the  High  Court  ( Victoricvn  Railvxiys  Coni- 
inissioners  v.  Brown)  (1). 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Davey.     Their  Lordships  have  considered  the  very  full 
statement  of  the  grounds  for  this  petition  by  Sir  Robert  Finlay, 
but  they  cannot  see  their  way  to  advise  His  Majesty  to  grant 
special  leave  to  appeal  in  this  case. 

One  matter  which  weighs  in  their  Lordships*  minds  very  mncli 
is  that  the  Victorian  Railways  Commissioners,  who  are  the 
propcxsed  appellants  on  this  petition,  have  elected  the  Court  to 
which  they  will  appeal.  They  had  the  option,  if  they  thought 
fit,  of  appealing  direct  from  the  Supreme  Court  of  Victoria  to  Hi» 
Majesty  in  Council;  or  they  might  elect  to  go  to  the  High  Court, 

*  Present. —The  Earl  of  Halsbury,  (1)  3  C.L.R.,  316. 

Lord  Davey,  Sir  Arthur   Wilson,  Sir 
Alfred  Wills. 
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from  which  it  is  known  that  there  is  no  appeal  unless  special  leave 
be  given. 

Now  the  High  Court  of  Australia  is  a  Court  of  the  very  highest 
authority,  as  to  which  Lord  Maauighten  in  delivering  the  judg- 
ment of  this  Board  in  the  case  of  the  Daily  Telajraph  Newspaper 
Co.  Ltd.  V.  McLaughlin  (1),  says : — "  The  High  Court  occupies  a 
position  of  great  dignity  and  supreme  authority  in  the  Common- 
wealth. No  appeal  lies  from  it  as  of  right  to  any  tribunal  in  the 
Empire."  If  the  parties  think  fit  to  appeal  to  the  High  Court 
instead  of  coming  to  this  Board  and  the  judgment  appealed  from 
is  affirmed  by  the  High  Court,  their  Lordships  will  not  as  a  rule 
entertain  a  petition  for  special  leave  to  appeal.  Their  Lordships 
say  "  as  a  rule  "  advisedly,  because  it  must  not  be  understood  that 
their  Lordships  disclaim  their  power  of  doing  so,  but  a  very  special 
case  must  be  made  in  order  to  induce  them  to  exercise  their  power. 

The  same  point  arose  with  reference  to  the  Supreme  Court  of 
Canada  in  the  case  of  dergxie  v.  Murray  (2).  After  stating  the 
well-known  principles  upon  which  this  Board  has  advised  leave 
to  appeal  from  the  Supreme  Court  of  Canada,  their  Lordships  say 
this  : — "  And  in  the  case  of  the  Consumers'  Cordage  Co.  Ltd.  v. 
Connolly  (which  was  a  petition  for  special  leave  to  appeal  from 
a  judgment  of  the  Supreme  Court  of  Canada,  heard  by  this  Com- 
mittee on  June  27,  1901),  it  was  said  that  where  a  person  has 
elected  to  go  to  the  Supreme  Court,  it  is  not  the  practice  to  allow 
him  to  come  to  this  Board,  except  in  a  very  strong  case.  It  is 
different  where  a  man  is  taken  before  the  Supreme  Court,  because 
he  cannot  help  it.  But  where  a  man  elects  to  go  to  the  Supreme 
Court,  having  his  choice  whether  he  will  go  there  or  not,  this 
Boai*d  will  not  give  him  assistance  except  under  special  circum- 
stances." 

Exactly  the  same  considerations  apply  to  a  petition  for  leave 
to  appeal  from  the  High  Court  of  Australia,  and  their  Lordships, 
being  of  opinion  that  the  circumstances  of  this  case  are  not  of  that 
special  character,  will  therefore  humbly  advise  His  Majesty  that 
the  petition  be  dismissed. 

(1)  (1904)  A.C.,  776,  at  p.  777.  (2)  (1903)  A.C.,  521,  at  p.  522. 
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DUN   AND  OTHERS 
Defendants, 


Appellants 


AND 


MACINTOSH  AND  ANOTHER 
Plaintiffs, 


.    Respoxdentk 


MACINTOSH  AND  ANOTHER 
Plaintiffs, 


Appellants 


AND 


DUN  AND  OTHERS 
Defendants, 


Respondents. 


Sydney, 

April  26,  27, 

30. 

3/o.v  1,  2. 


H.  C.  OF  A     Defamation — Prix'iltgtd  occasion — Trade  protection  agency — Report  as  to  credit  of 
19Qg  bu9i7U8s  Jtrm — Communication   to    subscribers — Malice — Subsequent  report  iy 

defendants  —  AdmisnibUity  of  evidence  —  Onus  of  proof— Xetr  trial  —  Croi^ 
aj^eah— Practice. 

A  trade  protection  society,  in  the  ordinary  coarse  of  its  business,  pub- 
lished to  one  of  its  subscribers,  a  firm  of  hardware  merchants  in  Sydney,  in 
response  to  a  specific  and  confidential  inquiry,  a  confidential  report  con- 
taining damaging  statements  as  to  the  commercial  standing  and  financial 
position  of  another  firm  of  hardware  merchants  carrying  on  business  in 
Sydney. 

In  an  action  for  libel  brought  by  the  latter  firm  against  the  society : 
Heldf  that  the  occasion  was  privileged,  and  that  the  question  whether  the 
defendants  were  or  were  not  acting  from  a  sense  of  duty  in  publishing  the 
libel,  though  important  on  the  question  of  malice,  was  not  relevant  to  the 
question  of  privileged  occasion. 


Griffith  C.J. . 

Barton  and 

O'Connor  JJ. 


Don. 
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At  the  trial  the  jury  found  specially  that  in  publishing  the  report,  which  H.  C.  of  A. 

consisted  for  the  most  part  of  matters  of  rumour  and  repute,  the  defendants  1906. 

acted  from  a  sense  of  duty  to  their  subscribers  and  not  from  an  indirect  or  '    *    ' 

improper  motive,  and  exercised  care  as  far  as  possible  to  ascertain  whether  ^^^ 

the  statements  in  the  report  were  true  or  false.  Macintosh. 

Heldy  that  this  finding  negatived  malice  and  that  the  defendants  were  ^. 

iVl  ACI NTOSH 

entitled  to  judgment.  v. 

Held,  also,  that  the  defendants  were  entitled  to  give  evidence  that  the 
rumours  referred  to  in  the  alleged  libel  existed  in  fact,  but  that  the  onus 
was  on  the  plaintififs  to  prove  that  the  rumours  did  not  exist,  or  that,  if  they 
did  exist,  they  were  untrue  to  the  knowledge  of  the  defendants  ; 

That  the  jury  were  entitled  to  take  into  consideration,  in  favour  of  the 
defendants  on  the  question  of  malice,  the  existence  of  rumours  defamatory  of 
the  plaintiflb,  the  nature  of  the  rumours,  and  the  persons  by  whom  they  were 
communicated  to  the  defendants  ;  and 

That  the  Judge  rightly  refused  to  direct  the  jury  that  the  onus  rested  on 
the  defendants  to  prove  that  these  rumours  had  not  originated  in  the 
defamatory  report  that  they  had  published. 

A  document  in  the  possession  of  the  defendants  was  tendered  by  the 
plaintiffs  as  evidence  of  malice  in  that  it  tended  to  show  that  at  the  time 
when  the  defendants  published  the  alleged  libel  they  knew  the  statements 
contained  in  it  to  be  untrue.     The  document  was  rejected. 

Held,  that,  as  the  document  was  not  evidence  of  malice  in  the  way  con- 
tended for  at  the  trial,  it  was  rightly  rejected,  and  the  plaintifb  were  not 
entitled,  on  a  motion  for  a  new  trial  on  the  ground  of  the  wrongful  rejection 
of  evidence,  to  contend  that  the  document  was  admissible  on  the  question  of 
malice  on  a  ground  that  had  not  been  taken  at  the  trial. 

Per  Griffith  C.J. — In  an  appeal  from  a  decision  of  the  Supreme  Court 
granting  a  new  trial  on  certain  grounds  and  refusing  it  on  others,  if  the 
respondent  wishes  to  support  the  order  for  a  new  trial  upon  the  grounds  upon 
which  the  Supreme  Court  decided  against  him,  it  is  not  necessary  to  file  a 
cross  appeal.  It  is  sufficient  to  give  notice  to  the  appellant  that  the 
respondent  intends  on  the  hearing  of  the  appeal  to  support  the  order  for  a 
new  trial  upon  the  grounds  stated. 

Decision  of  the  Supreme  Court :  Macintosh  v.  Dim,  (1905)  5  S.R.  (N.S.  W.), 
708,  affirmed  on  the  question  of  privilege,  but  reversed  so  far  as  it  ordered  a 
new  trial  for  wrongful  rejection  of  evidence. 

Cross  Appeals  from  a  decision  of  the  Supreme  Court  of  New 
South  Wales. 

This  was  an  action  for  libel.  The  plaintiffs  were  a  firm  of 
general  hardware  merchants  carrying  on  business  in  Sydney,  and 
the  defendants  were  a  trade  protection  society  carrying  on  busi- 


Dun. 
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H.  C.  or  A.  ness  in  Sydney  and  other  parts  of  the  world.     The  business  of 

'^  the  defendants  consisted  in  obtaining  information  as  to  the  credit 

Dun  and  financial  standing  of  persons  carrying  on  business  in  Sydney 

Macintosh  ^^^  elsewhere,  and  in  supplying  their  subscribers  with  reports 
based  on  this  information. 

\I  ACI  NTO&H 

V.  The  libel  complained  of  wa«  contained  in  two  reports  as  to  the 

position  of  the  plaintiffs,  which  were  furnished  by  the  defendants 
about  the  end  of  1903,  under  circumstances  appearing  more  fully 
in  the  judgments,  to  a  firm  in  business  in  Sydney  in  response  to 
an  application  in  the  ordinary  form.    It  appeared  that  the  repre- 
sentatives of  the  defendants  invited  the  particular  subscriber  to 
whom  the  report  was  furnished  to  make  application  for  it.    These 
reports  contained  serious  reflections  upon  the  management  and 
credit  of  the  plaintiffs'  business.     The  first  report  stated  that  the 
senior  partner  of  the  original  firm,  said  to  be  the  only  substantial 
member,  had  retired  from  the  business,  leaving  his  sons  to  carry 
it  on,  that  their  business  had  fallen  off,  and  that  their  credit, 
which  had  been  of  the  best,  was  now  not  so  good  and  would 
probably  deteriorate  still  more  when  the  retirement  of  the  senior 
partner  became  generally  known,  that  the  managing  partner  was 
extravagant  and  slipshod  in  his  business  methods,  that  the  stock 
was  to  a  great  extent  secondhand,  and  the  business  premises 
encumbered  to  an  extent  not  definitely  knowm,  and  concluded 
thus :  "  In  some  quarters  they  are  reported  slow  in  meeting  their 
engagements,  and  owing  to  the  circumstances  mentioned  a  certain 
amount  of  caution  is  exercised ;  but,  generally  speaking,  they  are 
in  fairly  good  credit  for  their  requirements  in  this  market,  which 
are  not  very  extensive."     The  second  report  which  was  furnished 
without  further  request  on  the  part  of  the  subscriber,  was  also 
unfavourable.     In  it  reference  was  made  to  the  amount  of  the 
firm's  overdraft;  they  were  stated  to  be  "longwinded  in  their 
payments,"  "  quite  slow  in  their  payments,"  to  have  badly  kept 
stock,  with  no  means  outside  their  stock  and  book  debts,  to  be 
heavily  indebted,  and  the  father's  property  heavily  mortgaged. 
Finally,  the  report  stated,  the  firm  was  "  presumably  solvent,  yet 
prudent  dispensers  of  credit  are  advised  to  have  a  clear  under- 
standing with  the  firm  as  to  their  exact  position." 

At  the  trial  Gohen  J.  (holding  himself  bound  by  the  authority 
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of  Foley  v.  Hall  (1)  ),  ruled  that  the  occasion  was  not  privileged.    H.  C.  of  A. 

The  jury  found  a  verdict  for  the  plaintiffs  for  £800,  and  also 

found  specially  that  the  defendants  in  publishing  the  report  acted        duj, 

from  a  sense  of  duty  to  their  subscribers,  and  that  they  did  not  ^^i^cJ^tobh 

distribute  the  reports  recklessly,  but  exercised   care  as  far  as     , 

,  .      .         Macintosh 

possible.    From  the  evidence  it  appeared  that,  from  the  beginning         «. 

of  1888  up  to  the  date  of  publication  of  the  reports  complained       \ 

of,  the  defendants  had  always  supplied  to  their  subscribers  reports 
that  were  decidedly  favourable  to  the  plaintiffs.  The  plaintiffs 
tendered,  on  the  question  of  malice,  a  document  dated  some 
months  later  than  the  date  of  the  alleged  libels,  which  was  in 
the  possession  of  the  defendants  and  had  been  disclosed  by  them 
on  an  order  for  discovery,  but  had  not  been  published.  This 
purported  to  give  the  terms  of  a  statement  made  by  the 
managing  partner,  the  eldest  son,  and  was  much  more  favour- 
able to  the  plaintiffs  than  the  two  reports  complained  of,  and 
"was  in  fact  of  such  a  tenor  that  it  would  tend  to  discount  to  a 
certain  extent  the  unfavourable  statements  made  in  them.  It 
was  headed  "  Substitute  for  all  previous  reports,"  and  at  the  end 
was  a  note :  "  Officers  will  please  call  in  and  cancel  previous 
reports  in  this  form,  and  supply  above  report  in  answer  to  new 
inquiries."  This  w^as  rejected  on  the  ground  that  there  was  no 
evidence  of  publication. 

The  defendants  moved  for  a  new  trial  or  to  enter  a  verdict  for 
the  defendants  upon  the  grounds  that  the  verdict  was  against 
evidence,  and  that  the  Judge  should  have  directed  the  jury  that 
the  publications  were  made  on  privileged  occasions,  and  were  not 
actionable  without  proof  of  express  malice. 

The  plaintiffs  moved  to  make  absolute  a  cross  rule  for  a  new 
trial  upon  several  grounds  of  which  (1),  (2)  and  (3)  were  in  sub- 
stance that  evidence  of  the  existence  of  rumours  regarding  the 
plaintiffs  had  been  improperly  admitted ;  (4)  misdirection  in 
allowing  the  jury  to  take  into  consideration  the  fact  of  the  exist- 
ence and  nature  of  defamatory  rumours  regarding  the  plaintiffs 
and  the  persons  by  whom  they  were  communicated  to  the 
defendants;  (5)  misdirection  in  not  allowing  the  jury  to  give 
damages  in  respect  of  the  rumours  afloat  before  publication  of  the 

(1)  12N.S.W.  L.R.,  175. 
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H.  C.  or  A.  first  alleged  libel ;  (6)  misdirection  in  omitting  to  direct  the  jury 
that  the  onus  of  proving  that  the  certain  rumours  referred  to  in 

Djjjf  evidence  had  not  originated  in  the  defendants'  own  publicatioiL« 
^j     *';  rested  on  the  defendants ;    (7)  misreception  of  evidence   as  u* 

methods  of  other  trade  protective  societies ;  (8)  wronrful  rejection 

MACfNTOHIl  '    V    /  fc»  J 

V.  of  the  subsequent  unpublished  report  already  referred  to;  (9) 

that  the  answers  of  the  jury  were  against  evidence ;  (10)  wrongful 
admission  of  evidence  that  the  plaintiffs  belonged  to  another  trade 
agency,  and  (11)  disqualification  of  a  juror  owing  to  his  being  a 
subscriber  to  defendants'  agency. 

The  Full  Court  held  that  the  occasion  was  privileged,  but  that 
the  unpublished  report  dated  11th  March  1904  should  hJve  been 
admitted  as  evidence  of  malice,  and  that  there  should  therefore 
be  a  new  trial :  Macintosh  v.  Dun  (1).  They  did  not  deal  with 
the  other  grounds  taken  in  either  of  the  rules  nisi. 

From  this  decision  the  defendants  appealed  by  leave  on  the 
ground  that  on  the  findings  of  the  jury  they  were  entitled  as  a 
matter  of  law  to  a  verdict,  and  that  therefore  the  Full  Court 
should  have  ordered  a  nonsuit  or  a  verdict  to  be  entered  for 
them. 

The  plaintiffs  gave  notice  of  cross  appeal  from  the  decision  of 
the  Supreme  Court  ordering  the  judgment  and  the  verdict  entered 
for  them  in  the  action  to  be  set  aside  and  a  new  trial  granted 
on  the  grounds  taken  in  the  rule  nisi  as  already  stated. 

The  cross  appeals  were  heard  together. 

Further  reference  to  the  facts  will  be  found  in  the  judgment& 

• 

Gordon  K.C.  (Blaclcet  with  him),  for  the  defendants,  appellants. 
The  Supreme  Court  should  have  ordered  a  veidict  to  be  entered 
for  the  defendants.  The  occasion  was  privileged  and  the  special 
findings  of  the  jury  establish  that  there  was  no  want  of  bona 
fides  on  the  part  of  the  defendants,  nor  anything  that  could 
deprive  them  of  the  benefit  of  the  privilege.  There  was  ample 
evidence  to  support  the  findings.  The  circumstances  in  Foley 
V.  Hall  (2)  were  different.  In  that  case  the  reports  were  made 
to  all  subscribers  indiscriminately  and  without  any  special  request, 
whereas  in  this  case  each  report  referred  only  to  one  person  or 

(1)  (1905)  5  S.R.  (N.S.  W.),  708.  (2)  12  N.S.W.L.R.,  175. 
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firm,  and  was  only  communicatee!  to  individual  subscribers  in  ^-  C-  <>'  ^• 
response  to  a  specific  request.  [He  referred  to  Ahles  v.  White 
Mercantile  Agency  (1).]  All  communications  made  bond  fide 
or  from  a  sense  of  duty,  in  order  to  protect  the  person  to  whom 
they  are  made,  are  protected,  and  wherever  there  is  privilege 
bona  fides  is  presumed.  The  onus  is  on  the  plaintiffs  to  give 
affirmative  evidence  of  malice  or  improper  motive,  where  there 
is  nothing  in  the  defamatory  statement  itself  to  raise  a  pre- 
sumption of  such  malice  or  other  motive :  Somerville  v.  Hawkins 
(2) ;  Jenoure  v.  Delmege  (3).  The  question  of  malice  or  no  malice 
should  not  be  allowed  to  go  to  the  jury  unless  there  is  some 
evidence  inconsistent  with  bona  fides,  or  more  consistent  with 
the  existence  of  malice  than  with  its  absence ;  Harris  v.  Thomp- 
son (4).  The  refusal  of  the  defendants  to  make  inquiries  as  to 
the  truth  of  the  charges  is  not  in  itself  evidence  of  malice,  because 
it  is  consistent  with  a  bond  fide  belief  in  their  truth.  There  must 
be  evidence  of  some  desire  to  injure  the  plaintiffs,  some  spiteful 
motive  :  Caidfield  v.  Whitworth  (5). 

[O'Connor  J. — It  is  rather  too  strong  a  statement  that  there 
mast  be  evidence  of  actual  spite.  Mere  knowledge  of  the  untruth 
of  the  cliarges  would  justify  the  jury  in  inferring  malice.] 

As  to  the  rejection  of  the  unpublished  report.  That  was 
tendered  solely  to  show  knowledge  on  the  part  of  the  defendants 
as  to  the  truth  or  untruth  of  the  matters  in  the  earlier  repoi-ts 
which  were  sued  upon,  and  was  rejected  because  there  was  no 
evidence  of  publication.  But  a  document  drawn  up  months  after 
the  publication  of  the  libels  could  not  be  evidence  as  to  the  state 
of  mind  of  the  defendants  when  the  libels  were  published. 

[O'Connor  J. — Might  not  the  fact  that  the  defendants  did  not 
correct  the  errors  in  the  first  reports  when  they  came  to  know  of 
their  incorrectness  be  evidence  of  malice  when  they  made  the 
first  reports  ?] 

Not  standing  by  itself.  It  is  equally  consistent  with  bona 
fides.  But  that  was  not  the  ground  on  which  the  evidence  was 
tendered. 


(1)  (1902)Q.W.N..98. 

(2)  10  C.B.,  583  ;  20  L.J.C.P.,  131. 

(3)  (1891)  A.C.,  73. 


(4)  13C.B.,  333. 

(5)  18L.T.  N.S.,527  ;  16  VV.B.,  936. 
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fl.  C.  OF  A.  [Griffith  C.J. — If  that  is  .so,  the  plaintiffs  cannot  rely  upon  it 
now.  No  point  seems  to  have  been  made  that  this  was  a  sup- 
Dux        pressed  document.] 

Macixtosh  Clearly,  because  the  non-publication  of  it  was  the  ground  of  its 
rejection.  According  to  the  practice  of  the  defendants  in  cjiri-ying 
on  the  business  of  inquiry  agents,  if  after  supplying  a  report  new 
matters  come  to  their  knowledge,  they  are  not  bound  to  com- 
municate them  to  the  subscriber  except  in  response  to  a  specitic 
re<|uest.  In  any  case  the  bona  fides  of  previous  statements 
cannot  be  affected  by  subsequent  knowledge.  The  sui)pre5?sion 
of  new  knowledge  is  a  totally  different  ground,  and  the  Court 
will  not  grant  a  new  trial  for  improper  rejection  of  exddence 
which  is  admissible  on  some  ground  other  than  that  stated  as 
the  ground  for  tendering  it  at  the  trial :  ArcM)old's  Practice^ 
1866  ed.,  p.  1520.  Even  if  that  ground  is  taken,  the  document 
bears  on  its  f«tce  evidence  that  it  was  to  be  published,  and  in  the 
absence  of  pasitive  evidence  of  suppression  the  jury  would  not 
have  been  entitled  to  infer  malice  from  the  mere  existence  of  the 
document  in  the  defendants'  pos.session. 

Bruce  Smith  K.C.  and  Shand  K.C.  (J.  L,  Campbell  with  them), 
for  the  plaintiffs.  The  defendants  having  moved  for  a  nonsuit, 
the  plaintiffs  are  entitled  to  raise  all  the  points  raised  on  the 
appeal  here  and  in  the  Supreme  Court. 

[(iRiFFiTH  C.J. — You  may  support  the  order  of  the  Full  Court 
on  any  gi'ounds  whatever.  There  was  no  occasion  for  a  cross 
appeal.  A  mere  notice  to  the  appellants  that  you  intended  to 
take  certain  points  on  the  hearing  of  the  appeal  would  have  been 
sufficient.  There  was  no  necessity  for  the  preparation  of  two 
appeal  books.] 

The  occiision  was  not  privileged.  [They  then  proceeded  to 
refer  to  the  evidence  of  favourable  reports  having  been  published 
previously  to  those  complained  of,  and  of  a  refusal  by  the  plain- 
tiffs to  become  subscribers  to  the  defendants'  agency.] 

[Griffith  C.J. — That  is  only  evidence  of  malice.  The  que^^tion 
of  good  faith  or  malice  is  quite  a  distinct  question  from  that  of 
privilege  or  no  privilege.] 

Tlie  evidence  as  to  good  faith  and  sense  of  duty  is  a  factor  for 
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the  determination  by  tli^  Judo;e  of  the  question  of  privilege.      It 
is    for   him  to   decide  first  of  all  whether,  when  the  necessary 
relationship    exists,  the  defendant  acted  from  a  sense  of  duty. 
The  mere  fact  of  there  being  a  contract  between  the  subscriber  u^^iv 
and  the  agency  will  not  make  the  occasion  privileged.   The  whole 
circumstances  of  the  relationship  and  the  nature  of  the  communi- 
cation should  be  taken  into  consideration:   Stuart  v.  Bdl  (1); 
Odgers  on  Libel  and  SUxndeVy  2nd  ed.,  p.  199.    There  must  be  a 
higher  duty  than  the  mere  obligation  of  a  contract ;  there  must 
also  be  a  duty  to  society,  and  unless  there  is  evidence  that  the 
defendant  was  actuated  by  such  a  sense  of  duty,  the  onus  of 
rebutting  the  presumption  of  bona  fides  is  not  cast  upon   the 
plaintiff.   The  occasion  is  not  privileged  unless  there  is  an  obliga- 
tion to  make  the  particular  communication.     [They  referred  to 
Coasette  V.  Dun  (2);  Locke  v.  Bradatreet  Co.  (3);   Foley  v.  Hall 
(4) ;  King  v.  Patterson  (5).]      There  should  be  a  corresponding 
interest  in  both  parties  in  the  communication.     In  such  a  case  as 
this  there  should  be  a  bond  fide  request  for  information  on  the 
part  of  the  subscriber,  and  a  bond  fide  report  by  the  agency  in 
answer  to  that  inquiry :   Ormsby  v.  Douglass  (6) ;    Whiteley  v. 
Adams  (7) ;    WilHams  v.  Smith  (8) ;    Searles  v.  Scarlett  (9). 
The  evidence  showed  that  the  report  was  not  made  in  response 
to  a  bond  fide  request.     [They  referred  to  the  evidence  on  this 
point.]     The   special   findings  of  the  jury  do  not  amomit  to  a 
finding  that  there  was  no  malice,  because  the  defendants  may 
have  acted  from  a  sense  of  duty  to  their  sulxscribers  and  still  not 
have  been  acting  from  such  a  sense  of  duty  as  will  bring  them 
within  the  protection  of  privilege.      There  was  no  evidence  to 
support  the  finding  that  the  defendants  exercised  care  as  far  as 
possible ;  they  knew  or  ought  to  have  known  before  publishing 
the  libels  that  the  rumours  referred  to  were  untrue:   White  cC* 
Co.  V.  Credit  Reform  Association  (10). 
[They  dealt  at  length  with  the  evidence.] 


TOSH. 


(1)  (1891)2Q.B.,.341. 

(2)  18  Canada  S.C.R.,  222. 

(3)  22  Fed.  Rep.,  771. 

(4)  12N.S.W.  L.R.,  175. 

(5)  60  Amer.  Rep.,  622. 

(6)  37N.Y.R.,477. 


(7)  33  L.J.C.P.,   S9;  I.)  C.B.N.8., 
392. 
(S)  22Q.B.D.,  134. 

(9)  (1892)  2  Q,B.,  56. 

(10)  U905)  1  K.B.,  653. 
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At  the  most  the  defendants  would  be  entitled  to  a  new  tmL 
There  were  misdirections  by  the  Judge  which  really  resulted  in 
a  mis-trial.  Matters  which  were  material  on  the  question  of 
damages  were  withdrawn  from  the  jury,  and  the  plaintiffs  ajt 
therefore  entitled  to  a  new  trial.  These  cfrounds  were  not  dealt 
with  by  the  Supreme  Court.  The  document  of  11th  March  was 
wrongly  rejected,  and  on  that  ground  the  Supreme  Court  was 
right  in  granting  a  new  trial :  Crease  v.  Barrett  (1) ;  De  Rutzen, 
Baron  v.  Farr  (2);  Reg.  v.  Gibson  (3).  It  was  admissible  as 
evidence  that  the  defendants  knew  they  had  furnished  improper 
information  previously  which  they  would  only  correct  if  inquiries 
were  made.  It  bears  on  its  face  evidence  that  when  the  reports 
complained  of  were  published  the  defendants  knew  that  some  of 
the  statements  made  were  incorrect.  In  this  way  it  is  evidence 
of  malice.  It  was  tendered  to  show  malice,  and  the  plaintiffs  are 
entitled  now  to  argue  that  it  was  admissible  to  prove  that  in  any 
way. 

Evidence  of  the  existence  of  rumours  was  inadmissible,  tirst, 
because  the  foundation  for  it  had  not  been  laid  by  proving  that 
they  were  communicated  to  the  defendants  before  publishing  the 
libel,  and  secondly,  because  the  statement  in  the  libel  was  not 
that  there  were  rumours  affecting  the  plaintiffs'  credit,  but  that 
the  defendants  had  been  informed  of  facts.  [They  referred  to 
Odgers  on  Libel  and  Slander,  3rd  ed.,  p.  359;  Scott  v.  Sampson 
(4).]  The  defendants  ought  to  have  given  evidence  that  the 
rumours  were  not  subsequent  to  and  consequent  upon  the  publi- 
cation of  the  libels. 

The  Court  should  not  enter  a  nonsuit  or  verdict  for  the  de- 
fendants, because  the  question  of  express  malice  became  imma- 
terial on  the  ruling  that  the  occasion  was  not  privileged.  The 
plaintiffs  should  be  allowed  the  opportunity  of  supplementing 
their  case  on  that  point  in  a  new  trial.  [They  referred  to  Clark 
V.  Molyneiix  (5).]  The  Judge  ought  not  to  have  compelled  the 
plaintiffs  to  elect  which  publication  they  relied  on  until  the  con- 
clusion of  the  evidence. 


(1)  1  CM.  &R.,  919. 

(2)  4  A.  &  E.,  53. 

(3)  18  Q.B.D.,  537,  at  p.  540. 


(4)  8  Q.6.D.,  491. 

(5)  3Q.B.D.,  237,  at  p.  245. 
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The  fact  that  one  of  the  jurors  was  disqualified  on  the  ground   H-  C.  of  A. 
of  interest  is  a  ground  for  a  new  trial.  '^ 

If  a  new  trial  is  ordered,  the  plaintiffs  should  have  the  costs  of        dun 
their  appeal.  Macintosh. 


Dun. 


Macintosh 
Gordon  K.C.,  in  reply.     The  plaintiffs  have  failed  to  show  any  v, 

valid  ground  for  a  new  trial.     After  the  ruling  as  to  privilege 

they  were  entitled  to  give  evidence  of  malice  on  the  question  of 

damages,  and  did  so.     Having  taken  their  chance  with  the  jury, 

they  should  not  be  allowed  to  re-open  the  matter ;  there  was  no 

surprise  :  In  re  Phcenix  Bessemer  Steel  Co. ;  Ex  parte  Carnforth 

Hcematite  Iron  Co,  (1). 

There  was  evidence  to  support  the  findings  of  the  jury,  and 

they  must  be  taken  as  conclusive  on  the  question  of  malice  :  Aus- 

trcUian  Newspaper  Co,  v.  Bennett  (2). 

[Barton  J.  referred  to  Christie  v.  Robertson  (3).] 

The  evidence  as  to  rumours  was  admissible.  All  that  the 
defendants  had  to  prove  was  the  existence  of  the  rumours,  not 
the  truth  of  them. 

As  to  privilege,  the  argument  for  the  plaintiffs  ignores  the 
distinction  between  the  questions  whether  the  occasion  was 
privileged,  and  whether  the  privilege  was  misused,  and,  if  correct, 
would  leave  nothing  at  all  for  the  jury  to  decide  once  the  question 
of  privilege  was  raised.  Privilege  or  no  privilege  is  a  question 
for  the  Judge,  and  the  jury  have  to  dedde  whether  or  not  the 
defendants  have  lost  the  protection  of  privilege  by  want  of  bona 
fides :  Stuart  v.  Bell  (4). 

[He  was  stopped  on  this  point.] 

There  was  no  misdirection  as  to  the  rumours.  It  was  common 
ground  that  the  only  rumours  to  be  considered  were  those  which 
were  in  existence  before  the  publication  of  the  libels,  and  it  was 
never  contended  to  the  contrary.  There  was  no  necessity  to 
redirect  the  jury  on  that  point,  as  they  could  not  have  been 
misled. 

Cvr,  adv.  vult. 

(1)  4Ch.  D.,  108.  (3)  10  N.S.W.  L.R.,  157. 

(2)  (1894)  A.C.,  284.  (i)  (1891)  2  Q.B.,  341. 
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H.  C.  OF  A.  Griffith  C.J.  This  is  an  appeal  and  cross  appeal  in  an  action 
for  libel  brought  by  the  respondents  against  the  appellants.     The 

Dux  alleged  libel  is  contained  in  two  trade  circulars  issued  b}^  the 
Macintosh    ^-PP^Ha^ts,  one  dated  13th  November  1903,  the  other  10th  De- 

cember  1903.     The  respondents  are  an   old  established   firm  of 

Macintosh  , 

I'.  ironmongers  in  the  State  of  New  South  Wales,  and  have  for  a 

long  time  enjoyed  a  high  reputation.  The  defendants  carry  on 
the  business  of  what  is  called  a  trade  protection  society,  that 
business  consisting,  as  stated  in  an  affidavit  made  by  one  of 
their  officers,  and  put  in  evidence  by  the  plaintifl^  in  the  action, 
in  obtaining  information  in  reference  to  the  commercial  standing 
and  the  position  of  persons  carrying  on  business  in  the  State  of 
New  South  Wales  and  elsewhere,  and  in  communicating  such 
information  confidentially  to  subscribers  to  the  agency,  in  response 
to  specific  and  confidential  inquiries  on  their  part.  It  appeared 
that  the  defendants  did  not  give  this  information  to  the  sub- 
scribers at  large,  but  that  they  required,  before  they  gave  any 
information  to  any  one,  that  a  request  should  be  made  to  them 
in  the  following  form  : — 

''  Give  us  in  confidence  and  for  our  exclusive  use  and  benefit 
in  our  business,  viz.  that  of  aiding  us  to  determine  the 
propriety  of  giving  credit,  whatever  information  you 
have  respecting  the  standing,  responsibility  &c.,  of  .  .  /' 
It  will  be  observed  that  the  information  which  is  asked  for  is 
any  information  they  may  have  as  to  the  standing,  responsibility, 
and  so  on,  of  the  person  in  question,  with  a  view  to  giving  credit 
The  circular  of  13th  November  was  issued  in  response  to  a  request 
in  that  form.     It  was  proved  that  more  than  one  copy  of  the 
document  was  issued,  but  the  publication  upon  which  the  plaintiffs 
elected  to  rely  was  one  made  on  7th  December.     The  document 
stated   that  the  plaintiffs  business  was  established   about  fifty 
years  ago  by  the  father  of  the  two  existing  partners,  that  he  had 
lately  retired  from  the  business,  and  that  the  managing  partner 
had  declined  to  give  any  information  as  to  their  present  position, 
and,  on  being  interviewed,  had  stated  that  they  were  quite  able 
to  pay  all  requirements  and  required  no  credit,  and  that  the  turn- 
over was  probably  not  so  large  as  formerly  through  depression 
in  trade  generally.     The  document  went  on  to  say  :  [His  Honor 
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then  read  the  circulars  of  13th  November  and  10th  December,  the   H.  C.  of  A, 
effect  of  which  has  been  already  stated,  and  proceeded.]     Those  ^ 

are  the  alleged  libels.     The  defendants  pleaded  "  not  guilty."  dun 

The  defence  set  up  at  the  trial  was,  in  substance,  privilege —  Macintosh. 
that  is,  that  the  libels  were  published  on  a  privileged  occasion,   ^  7~  ^ 
and  the  whole  of  the  proceed)  nsns  at  the  trial  were  conducted  on  v- 

that  basis.      The  learned  Judge  who  presided  intimated  at  an       11 

early  stage  of  the  case  that  he  thought  he  was  bound  by  the  ^^^^  ^"^ 
authority  of  the  case  of  Foley  v.  HaU  (1)  to  decide  that  the  occasion 
was  not  privileged,  but  that  point  seems  to  have  been  treated  as 
still  open,  and  throughout  the  whole  course  of  the  trial  evidence 
was  elicited  by  the  defendants,  by  cross-examination  of  the  plain- 
tiffs' witnesses,  to  show  that  the  occasion  was  privileged,  and 
that  they  had  not  conducted  themselves  so  as  to  be  deprived  of 
the  defence  of  privilege.  A  nonsuit  was  asked  for  on  the  ground 
that  it  was  a  privileged  occasion,  and  that  there  was  no  evidence 
to  go  to  the  jury  that  the  defendants  had  by  their  conduct 
deprived  themselves  of  the  privilege. 

The  learned  Judge  directed  the  jury  that  the  occasion  was  not 
privileged,  but  he  asked  them  to  find  specially — 

(1)  Did  the  defendants  in  distributing  the  reports  act  from  a 
sense  of  duty,  or  from  some  indirect  or  improper  motive  ? 

(2)  Did  the  defendants  distribute  the  reports  recklessly,  not 
caring  whether  they  were  true  or  false  ? 

In  answer  to  the  first  question  the  jury  found  that  the  defend- 
ants acted  from  a  sense  of  duty  to  their  own  subscribers.  The 
question  being  asked  in  the  alternative :  "  Did  they  act  from  a 
sense  of  duty  or  from  some  indirect  or  improper  motive  ? "  the 
answer  must  be  taken  to  negative  the  second  branch  of  the 
question,  as  well  as  to  affirm  the  first,  i.e.,  as  finding  that  they 
acted  from  a  sense  of  duty  and  not  from  an  indirect  or  improper 
motive.  In  answer  to  the  second  question  the  jury  said  that  the 
defendants  exercised  care  as  far  as  possible.  This  answer  being 
given  to  the  question :  "  Did  the  defendants  distribute  the  reports 
recklessly,  not  caring  whether  they  were  trugs  or  false  ? "  must  be 
taken  to  mean  that  they  exercised  care  as  far  as  possible  to 

(1)  12N.S.W.  L.R..  176. 
vot.  III.  78 
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H.  C.  OF  A.  ascertain  whether  the  statements  were  true  or  false  before  they 
made  them. 
Dun  The  case  made  by  the  plaintiffs  was,  in  substance,  not  that  the 

Macintosh    *'l^K®<i  rumours  or  reports  or  matters  of  repute  did  not  exist  in 

.,  point  of  fa.ct,  but  that  there  was  no  foundation  for  them,  and  the 

Macintosh    "^ 

V,  way  they  put  their  case  of  malice  was  this  :  They  said  that,  if  the 

\       defendants  had  taken  an}'  reasonable  care  to  ascertain  the  truth, 

Griffith  C.J.  ^hey  would  have  found  there  was  no  foundation  for  those  reports 
or  rumours,  and  that,  as  the  rumours  were  not  well  founded  in 
fact,  it  might  be  inferred  that  the  defendants  had  not  taken 
reasonable  care,  and  from  that  want  of  reasonable  care  to  ascer- 
tain the  truth  an  improper  motive  might  be  inferred.  Possibly 
that  argument  is  sound.  There  was  another  point  suggested, 
that  is,  that  the  defendants  were  actuated  by  express  feelings  of 
illwill,  because  the  plaintiffs  had  declined  to  become  subscriben 
to  their  society,  but  that  was  ridiculed  by  the  learned  Judge,  and 
was  not  pressed. 

The  jury  assessed  the  damages  at  £800,  and  the  learned  Judge, 
still  feeling  himself  bound  by  the  case  of  Foley  v.  HaU  (1), 
entered  judgment  for  the  plaintiffs  for  that  amount.  The 
defendants  then  moved  to  set  aside  the  verdict,  and  to  enter 
judgment  for  them,  on  the  ground  that,  as  the  answers  of  the  jury 
to  the  specific  questions  negatived  malice,  the  plaintiff  were  not 
entitled  to  succeed.  The  plaintiffs  moved  for  a  rule  nisi  for  a 
new  trial  on  various  grounds,  so  as  to  be  protected  in  the  event 
of  the  Court  holding,  on  the  findings  of  the  jury,  that  the 
defendants  were  entitled  to  judgment.  The  Supreme  Ck>urt 
were  of  opinion  that  the  case  of  Foley  v.  HaU  (1)  did  not  govern 
this  case,  that  the  occasion  was  privileged,  and  that  upon  the 
findings  of  the  jury  the  defendants  would  be  entitled  to  judg- 
ment, but,  on  the  objection  that  there  should  be  a  new  trial  on 
the  ground  of  errors  in  the  conduct  of  the  first  trial,  they  made 
the  rule  absolute  for  a  new  trial.  Both  parties  have  appealed  to 
this  Court,  and  the  defendants  ask  that  judgment  may  be 
entered  for  them. 

Mr.  Bruce  Smith,  for  the  plaintiffs,  contended  that  the  opinion 
of  the  Supreme  Court  that  this  was  a  privileged  occasion  was 

(1)  12N.S.W.  L.R.,  176. 
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erroneous,  and  that  the  verdict  must  stand  on  that  ground.     I  ^-  ^-  ^'  ^• 

will  deal  with  that  question  first.     The  law  of  New  South  Wales       ^^^ 

on  this  subject  is  the  same  as  the  law   of   England.      I    will        uon 

con\mence  what  I  have  to  say  on  the  subject  by  reading  what  is  macintosh. 

statute  law  in  Queensland,  Western  Australia,  and  Tasmania,   ^,  

^  '  Macintosh 

which  is,  I  think,  a  short  statement  of  what  was  also  the  common  v. 

law.   Sec.  377  of  the  Queensland  Criminal  Code  1899  provides: —       [ 

^*  It  is  a  lawful  excuse  for  the  publication  of  defamatory  matter  orfflith  c.j. 
.  .  .  .  (4)  if  the  publication  is  made  in  good  faith  in  answer 
to  an  inquiry  made  of  the  person  making  the  publication  relating 
to  some  subject  as  to  which  the  person  by  whom  or  on  whose 
behalf  the  inquiry  is  made  has,  or  is  believed,  on  reasonable 
grounds,  by  the  person  making  the  publication  to  have,  an 
interest  in  knowing  the  truth." 

Then  as  to  the  meaning  of  "good  faith,"  this  is  the  provision: — 
"  For  the  purposes  of  this  section,  a  publication  is  said  to  be 
made  in  good  faith  if  the  matter  published  is  relevant  to  the 
matters  the  existence  of  which  may  excuse  the  publication  in 
good  faith  of  defamatory  matter ;  if  the  manner  and  extent  of 
the  publication  does  not  exceed  what  is  reasonably  sufficient  for 
the  occasion  ;  and  if  the  person  by  whom  it  is  made  is  not  actuated 
by  ill  will  to  the  person  defamed,  or  by  any  other  improper  motive, 
and  does  not  believe  the  defamatory  matter  to  be  untrue." 

That  rule  is  perhaps  a  little  harder  on  the  publisher  of  a  libel 
than  the  common  law.  For  even  if  the  publication  did  exceed 
what  was  reasonably  sufficient  for  the  occasion,  still  under  the 
common  law,  it  is  a  question  entirely  for  the  jury  to  say  whether 
it  is  malicious  or  not.  I  will  refer  to  one  or  two  of  the  more 
recent  English  cases  on  the  subject  of  privilege.  I  quote  first 
from  the  judgment  of  Lindley  L.J.  in  Stuart  v.  Bell  (1) : — "What, 
then,  are  privileged  occasions — what  are  the  circumstances  which 
must  exist  in  order  to  rebut  the  implication  of  malice  which  arises 
from  the  utterance  of  untrue  defamatory  language  ?  Without 
referring  to  such  matters  as  reports  of  what  occurs  in  Parliament, 
Courts  of  justice,  or  public  meetings,  which  have  no  bearing  on 
the  present  case,  I  can  find  no  better  answer  to  this  question  than 
that  given  by  Parke  B.  in  Toogood  v.  Spyring  (2)  and  by  Erie 

(1)  (1891)  2  Q.B.,  341,  at  p.  346.  (2)  1  CM.  &  R.,  181. 
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H.  C.  OF  A.  C.J.  in  Whitdey  v.  Adams  (1).  In  Toogood  v.  Spyring,  ParkeB^ 
in  speaking  of  the  publication  of  statements  false  in  fact  and  in- 

Djtn  jurious  to  the  character  of  another  said  (2) : — '  The  law  considers 
Macintosh    ®^^^  publication  as  malicious,  unless  it  is  fairly  made  by  a  person 

in  the  discharge  of  some  public  or  private  duty,  whether  legal  or 

BH  AO 1 N  T*  t^ "  •  •  •  •  a   • 

V.  moral,  or  m  the  conduct  of  his  own  affairs,  in  matters  where  his 

^       interest  is  concerned.     In  such  cases  the  occasion  prevents  the 

oriitith  C.J.  inference  of  malice,  which  the  law  draws  from  unauthorized  com* 
munications,  and  affords  a  qualified  defence  depending  on  the 
absence  of  actual  malice.  If  fairly  warranted  by  any  reason- 
able occasion  or  exigency,  and  honestly  made,  such  communi- 
cations are  protected  tor  the  common  convenience  and  wel- 
fare of  society ;  and  the  law  has  not  restricted  the  right  to  make 
them  within  any  narrow  limits.'  This  passage  has  been  fre- 
quently quoted,  and  always  with  approval." 

Tlien,  quoting  from  the  judgment  of  Erie  C.J.  in  Whiteley  \\ 
Adams  (1),  he  said  (3): — ^"''The  rule  has  been  laid  down  in  the 
Court  of  Exchequer,  and  again,  lately,  in  the  Court  of  Queen's 
Bench,  that  if  the  circumstances  bring  the  Judge  to  the  opinion 
that  the  communication  was  made  in  the  discharge  of  some  social 
or  moral  duty,  or  on  the  ground  of  an  interest  in  the  party  making 
or  receiving  it,  then,  if  the  words  pass  in  the  honest  belief  on  the 
part  of  the  persons  writing  or  uttering  them,  he  is  bound  to  hold 
that  the  action  fails/  " 

In  the  case  of  Jenoure  v.  Delmege  (4)  decided  in  the  same  year 
by  the  Privy  Council,  Lord  Macmaghten  in  delivering  the  judg- 
ment of  the  Committee  said : — "  The  privilege  would  be  worth 
very  little  if  a  person  making  a  communication  on  a  privileged 
occasion  were  to  be  required,  in  the  first  place.,  and  as  a  condition 
of  immunity,  to  prove  affirmatively  that  he  honestly  believed  the 
statement  to  be  true.  In  such  a  case  bona  fides  is  always  to  be 
presumed." 

It  was  suggested  that  whether  the  defendant  is  or  is  not  acting 
under  a  sense  of  duty  is  material  on  the  question  whether  the 
occasion  is  privileged.     It  was  pointed  out  in  Stuart  v.  BM  (5), 

(1)  15  C.B.  N.S.,  392,  at  p.  418.  (3)  (1891)  2  Q.B.  341,  at  p.  347. 

(2)  1  CM.  &  R.,  181,  at  p.  193.  (4)  (1891)  A.C.,  73,  at  p.  79. 

(5)  (1891)  2  Q.B.,  341,  at  p.  349. 
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that  these    questions   had    nothing  to   do    with   one    another.   ^-  ^-  ^^  ^- 
Lindley  L.J.  remarked,  on  the  question  whether  the  defendants 
acted  under  a  sense  of  duty, ''  But  this,  though  important  on  the        Dns 
question  of   maUce,  is  not,   I   think,  relevant  to  the  question  Macintosh 
whether  the  occasion  was  or  was  not  privileged." 

The  question  in  the  present  case  is  whether  the  occasion  falls 
within  the  rules  so  laid  down.  Pring  J.  in  delivering  the  judgment 
of  the  Supreme  Court  quoted  the  language  of  Woodruff  3,  in  the  cnfflthcj. 
Court  of  Appeal  of  the  State  of  New  York  in  the  case  of  Ormsby 
V.  Douglass  (1).  That  was  an  action  brought  against  people  who 
conducted  a  mercantile  agency  similar  to  that  conducted  by  the 
present  defendants.  As  Mr.  Justice  Pring  said  (2) : — *'Mr.  Justice 
Woodruff  makes  use  of  language  which  must  appeal  to  the  com- 
mon sense  of  everyone."  That  is  the  language  of  Pring  J., 
and  I  entirely  agree  with  him.  "  He  says : — *  Upon  the  same 
general  principle  merchants  have  an  interest  in  knowing,  and 
have  a  right  to  know,  the  character  of  their  dealers  and  of 
those  who  propose  to  deal  with  them,  and  of  those  upon  whose 
standing  and  responsibility  they,  in  course  of  their  business,  have 
occasion  to  rely.  As  a  necessary  consequence  they  may  make 
inquiries  of  other  merchants  or  of  any  person  who  may  have 
information,  and  if  such  person  or  other  person,  in  good  faith, 
communicates  the  information  which  he  has,  or  thinks  he  has, 
the  communication  is  privileged  \" 

On  those  authorities  I  have  no  difficulty  whatever  in  coming 
to  the  conclusion  that  the  occasion  was  privileged.  That  is  a 
question  of  law  and  not  of  fact.  The  occasion  being  privileged, 
it  was  necessary  for  the  plaintiffs  to  show  that  the  defendants 
were  not  entitled  to  the  benefit  of  the  privilege.  The  law  on  that 
subject  is  stated  by  the  Privy  Council  in  the  case  of  Jenx>ure  v. 
Delmege  (3).  Quoting  from  the  case  of  Clark  v.  Molyneux  (4), 
and  using  the  language  of  Cotton  L.  J.,  Lord  Macnaghten  said  : — 
"In  giving  judgment,  Cotton  L.J.,  used  the  following  language, 

*  The  burden  of  proof,'  he  said,  *  lay  upon  the 

plaintiff  to  show  that  the  defendant  was  actuated  by  malice ;  but 

(I)  37  N.Y.R.,  477.  (3)  (1891)  AC,  73,  At  p.  79. 

(•2)  (1905)  5  S.R.  (N.S.W.),  708,  at  (4)  3Q.B.D.,237. 

p.  718. 
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H.  C.  OK  A.  the  learned  judge  told  the  jury  that  the  defendant  might  defend 

himself  by  the  fact  that  these  communications  were  privileged, 

Phn        l>ut  that  the  defendant  must  satisfy  the  ]ury  that  what  he  did  he 

Macintosh    ^^^  boiidjide,  and  in  the  honest  belief  that  he  was  making  state- 

ments  wliich  were  true.  It  is  clear  that  it  was  not  for  the  defendant 

Macintosh 

V.  to  prove  that  he  was  acting  from  a  sense  of  duty,  but  for  the 

^       plaintiff  to  satisfy  the  jury  that  the  defendant  was  acting  from 

oriflith  C.J.    some  other  motive  than  a  sense  of  duty  \" 

In  the  case  of  Clark  v.  Molyneitx  (1),  Brett  L.J.  made  the 
following  observations : — ''  If  the  occasion  is  privileged  it  is  9o 
for  some  reason,  and  the  defendant  is  only  entitled  to  the  pro- 
tection of  the  privilege  if  he  uses  the  occasion  for  that  reason. 
He  is  not  entitled  to  the  protection  if  he  uses  the  occasion  for 
some  indirect  and  wrong  motive.  If  he  uses  the  occasion  to 
gratify  his  anger  or  his  malice,  he  uses  the  occasion  not  for  the 
reason  which  makes  the  occasion  privileged,  but  for  an  indirect 
and  wrong  motive.  If  the  indirect  and  wrong  motive  suggested 
to  take  the  defamatory  matter  out  of  the  privilege  is  malice,  then 
there  are  certiun  tests  of  malice.  Malice  does  not  mean  malice  in 
law,  a  term  in  pleading,  but  actual  malice,  that  which  is  popularly 
called  malice.  If  a  man  is  proved  to  have  stated  that  which  he 
knew  to  be  false,  no  one  need  inquire  further.  Everybody 
assumes  thenceforth  that  he  was  malicious,  that  he  did  do  a 
wrong  thing  for  some  wrong  motive.  So  if  it  be  proved  that 
out  of  anger,  or  for  some  other  wrong  motive,  the  defendant  has 
stated  as  true  that  which  he  does  not  know  to  be  true,  and  he 
has  stated  it  whether  it  is  true  or  not,  recklessly,  by  reason  of  his 
anger  or  other  motive,  the  jury  may  infer  that  he  used  the 
occasion,  not  for  the  reason  which  justifies  it,  but  for  the  gratifi- 
cation of  his  anger  or  other  indirect  motive." 

In  every  case  the  inference  of  malice  is  an  inference  to  be 
drawn  by  the  jury,  and,  no  doubt,  they  ought  to  draw  it  if 
the  defendant  knows  his  statement  to  be  untrue.  These  being 
the  rules,  the  onus  was  on  the  plaintiffs  in  the  present  case  to 
show  that  the  defendants  were  actuated  by  what  is  called  in  New 
South  Wales  malice.  That  was  put  to  the  jury  in  this  way : — 
"  Did  the  defendants  act  from  a  sense  of  duty,  or  from  some 

(1)  3Q.B.D.,237,  atp.  246. 
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indirect  or  improper  motive?"    It  being  assumed — ^and  nobody  H.  C.  ofA. 

mm  ■  •  1 QAA 

objected   to  the  assumption — that  improper  motive  should  be 
treated  as  equivalent  to  malice,  the  jury  found  that  the  de^        d^i^ 
f endants  acted  from  a  sense  of  duty  to  their  own  subscribers,  and  j^j^oiJ^^osh 
by  that  finding  the  jury  negatived  the  suggestion  that  the  de-        — 
fendants  were  actuated  by  malice,  and  the  plaintiffs  failed  to         v, 
establish  their  case.  

The  other  question — "  Did  the  defendants  distribute  the  reports  oriath  c. j. 
recklessly,  not  caring  whether  they  were  true  or  false  ? " — was 
answered  in  favour  of  the  defendants,  so  that  there  is  no  question 
as  to  that.  If,  however,  the  jury  had  answered  it  in  the  affirmative 
it  would  still  not  have  been  sufficient  to  entitle  the  plaintiffs  to  a 
verdict,  because  the  inference  of  malice  would  not  have  been 
drawn  by  the  jury.  Recklessness  would  have  been  evidence  of 
malice,  but  I  doubt  if  it  would  be  such  conclusive  evidence  as  to 
entitle  the  plaintiffs  to  a .  verdict.  If  the  other  findings  stand, 
that  they  had  acted  from  a  sense  of  duty  and  not  from  any  other 
motive,  then,  if  they  were  merely  careless  in  the  performance 
of  the  duty,  I  doubt  if  that  would  be  sufficient  to  entitle  the 
plaintiffs  to  a  verdict.  I  agree,  therefore,  so  far  with  the  judg- 
ment of  the  Supreme  Court  that  on  the  findings  of  the  jury  the 
defendants  were  entitled  to  judgment. 

It  is  necessary  now  to  consider  the  point  on  which  a  new  trial 
was  granted,  that  is,  the  rejection  in  evidence  of  a  document 
which  was  discovered  by  the  defendants  upon  an  application  for 
discovery  of  documents  in  their  possession.  It  was  a  document 
in  their  possession,  and  the  possession  of  it  was  not  traced  to  any 
other  person.  First  of  all,  it  was  objected  to  on  the  grounds  that 
there  was  no  evidence  that  it  had  been  published.  It  was  then 
tendered  by  Mr.  Brv^e  Smith,  for  the  plaintiffs,  to  show  the 
knowledge  of  the  defendants  with  regard  to  the  matters  con- 
tained in  the  alleged  libel.  The  document  only  came  into 
existence  in  March,  and  it  only  shows  knowledge  in  March, 
not  at  the  time  of  publication  of  the  alleged  libel.  Then,  he 
added,  "  it  might  show  a  complete  stultification  of  the  previous 
reports  on  which  we  rely.  If  it  called  in  previous  reports, 
it  would  be  tantamount  to  a  confession  of  the  untruth  of  the 
alleged  libels,  and  if  so  it  shows  that  the  first  statements  were 
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H.  C.  OF  A.  made  recklessly.     It  is  evidence  of  malice,"     Mr.  Campbell,  who 

was  Mr.  Bruce  SmiUCs  junior,  added: — "If  it  be  a  privileged 

Dui;        occasion  we  tender  it  on  the  ground  of  malice.     If  the  occasion 

Macintosh    ^  ^^^  privileged,  we  tender  it  on  the  ground  of  damages ;  it  is 
evidence  of  the  state  of  mind.     The  true  information   was  in 
the  possession  of  the  defendants  before  the  publication  t)f  the 
libels." 

Grifflth  C.J.  I  luay  here  remark  that  you  cannot  get  a  new  trial  for  the 
rejection  of  evidence,  if  the  evidence  was  admissible  on  some 
ground  which  was  never  put  before  the  Court.  It  was  suggested 
before  us  that  this  document,  discovered  in  the  defendants' 
possession,  might  have  been  evidence  that  in  March  they  were 
aware  of  some  facts  favourable  to  the  plaintiffs  which  they  had 
suppressed,  and  that  the  suppression  of  those  facts  in  March 
cast  a  reflected  light  on  their  motives  in  the  previous  December. 
It  is  sufficient  to  say  that  no  such  contention  was  put  to  the 
learned  Judge  at  the  trial,  and  if  it  was  put  to  us  on  that 
ground  alone  we  could  not  grant  a  new  trial,  because  no  such  point 
was  presented  to  the  learned  Judge  at  the  trial.  The  grounds 
on  which  it  was  sought  to  be  made  admissible  were  that  it  was 
evidence  of  malice,  since,  having  regard  to  the  nature  of  the 
document  (although  it  was  merely  found  in  the  defendants'  posses- 
sion, and  was  not  shown  to  have  been  published  to  anyone),  it 
was  evidence  as  an  admission  by  them  of  some  fact  which  would 
show  that  in  the  previous  December  they  were  actuated  by 
motives  of  illwill  to  the  plaintiffs.  It  is  necessary  to  look  at  the 
document,  which  was  not  received  in  evidence,  but  was  of  course 
submitted  to  us.  It  begins  "  Substitute  for  all  previous  reporta 
Then  it  goes  on  '*  Macintosh  &  Sons,  Qeneral  Hardware  Dealers. 
Then  the  names  of  the  members  "James  Macintosh,  John  Macintosh 
Junior."  Then  it  goes  on :  "  John  Macintosh  Junior  called  at  the 
Agency's  office  to-day  and  furnished  the  following  information." 
Then  the  information  which  he  gave  is  stated.  It  is  more  favour- 
able than  the  reports  published  in  the  previous  December,  and  on 
the  whole  it  must  be  said  to  be  a  complimentary  report,  tending 
to  relieve  any  person  who  read  it  from  anxiety  which  might  have 
been  raised  in  his  mind  by  the  statements  contained  in  the  previous 
one.     At  the  foot  of  it  is  this  note :  "  Officers  will  please  call  in 
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and  cancel  previous  reports  on  this  firm  and  supply  above  report  H-  C.  or  A. 
in  answer  to  new  inquiries."     Pausing  there,  the  mere  admission       ,_\ 
that  in  March  1904  the  defendants  were  in  possession  of  infor-        i^q^ 
niation  favourable  to  the  plaintiffs  is  not  even  evidentiary  on  the  ^j^cintosh 

question  whether  they  were  in  possession  oT  that  information  in        

the  previous  December.  The  ground  on  which  the  learned  Judges         v. 
in  the  Supreme  Court  thought  it  wm  admissible  was  this  :  they  ^^' 

referred  to  the  words  "  Officers  will  please  call  in  and  cancel  or\mtii  c.j. 
previous  reports  on  this  firm  and  supply  above  reports  in 
answer  to  new  inquiries/'— only,  it  will  be  observed,  in  answer 
to  new  inquiries — so  that  unless  Holdsworth,  MacPherson  &  Co., 
who  were  the  persons  to  whom  the  libel  complained  of  was 
published,  made  further  inquiries,  the  only  information  they 
would  have  would  be  that  contained  in  the  previous  reports. 
Pring  J.  said  (1) :  "  I  think  the  jury  might  consider  that 
the  meaning  of  the  report  of  the  11th  March  1904  was  that  the 
defendants  considered  that  they  had  furnished  improper  informa- 
tion in  the  previous  reports  which  they  were  willing  to  correct 
if  fresh  inquiries  were  made  of  them."  Suppose  it  did  show  that, 
and  that  the  jury  could  come  to  the  conclusion  that  the  defendants 
on  11th  March  thought  they  had  made  a  mistake  in  their  previous 
report,  and  were  willing  to  give  correct  information  to  anybody 
desiring  to  have  it,  how  is  tliat  evidence  of  their  state  of  mind  in 
the  previous  December  ?  In  my  opinion,  if  the  jury  had  drawn 
such  an  inference  they  would  not  have  been  warranted  in  doing  it. 
Pat  it  this  way  :  suppose,  apart  from  this  document,  there  had  been 
no  evidence  of  malice  to  go  to  the  jury,  would  the  putting  in  of 
that  document  turn  the  scale  ?  It  is  obvious  it  would  not.  It 
throws  no  light  whatever  on  the  state  of  mind  of  the  defendants 
in  the  previous  December.  So  far  from  throwing  any  light  adverse 
to  defendants  on  that  matter,  the  footnote  read  in  the  light  of 
other  evidence  given  in  the  case,  to  which  the  attention  of  the 
learned  Judge  does  not  seem  to  have  been  called,  tends  in  a  con- 
trary direction.  The  direction  the  learned  Judges  rely  on  is  the 
direction  to  their  officers  to  call  in  and  cancel  previous  reports.  A 
direction  to  cancel  previous  reports  can  hardly  be  said  either 
to  show  a  desire  to  continue  them  in  existence,  or  to  show  that 

(1)  (1905)  6  S.R.  (N.S.W  ),  708,  at  p.  721. 
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H.  C.  or  A.  when  they  were  issued  they  were  known  to  be  untrue.  The 
way  in  which  the  defendants'  servants  acted  in  obedience  to  that 
direction  appears  incidentally  from  a  document  bearing  the  same 
date  as  that  memorandum  on  the  document  of  the  11th  March, 
namely,  24th  March,  which  came  from  the  defendants  to  a  Mr. 
Crane,  one  of  their  subscribers.  It  ran  thus  :  "  24th  March 
1904 :  Mr.  John  Macintosh  junior  has  furnished  the  Agency 
with  some  figures  in  regard  to  the  firm's  position,  and  you  are 
requested  to  return  to  us  all  reports  thabhave  been  furnished  you, 
and  if  you  desire  a  report  to  date  to  make  application  for  same 
in  the  usual  manner."  I  am  of  opinion  that  this  memorandum, 
giving  a  direction  to  officers  to  cancel  previous  reports,  shown  to 
have  been  followed  by  the  request  to  return  previous  reports,  is  no 
evidence  whatever  from  which  a  jury  could  infer  that  in  the  pre- 
vious December  the  defendants  were  actuated  by  a  feeling  of 
ill  will,  or  could  infer  that  the  defendants  knew  in  December  that 
what  they  had  said  was  not  true.  I  think  the  evidence  was 
properly  rejected,  not  on  the  ground  that  it  was  not  published, 
but  on  the  ground  that  it  was  wholly  irrelevant. 

It  follows  that,  in  my  opinion,  the  rule  should  have  been 
made  absolute  to  enter  a  verdict  for  the  defendants  unless  on  the 
grounds  taken  by  the  plaintiffs  on  the  motion  for  a  new  trial  they 
are  entitled  to  have  a  new  trial.  The  ground  I  have  just  stated  was 
one.  The  other  grounds  were  numerous^  but  the  principal  one,  I 
think,  was  the  wrongful  admission  of  evidence  of  rumours 
Several  witnesses  for  the  plaintiffs,  in  cross-examination,  were 
asked  questions,  the  answers  to  which  tended  to  show  that  there 
were  in  existence  before  the  publication  of  the  libel,  in  the  mercan- 
tile world  in  Sydney,  rumours  to  the  efiect  stated  in  the  libels 
complained  of.  It  is  objected  that  the  evidence  was  inadmissible. 
The  objection  is  put  in  various  ways,  but  it  is  perhaps  sufficient  to 
say  in  answer  to  all  of  them,  that  the  case  made  by  the  plaintiffs 
was  that  the  statements  made  by  the  defendants  were  untrue, 
and  that  the  defendants  did  not  believe  them  to  be  true  or  make 
inquiry  into  their  truth  or  falsity.  Whether  they  were  true  or 
not,  it  would  have  been  relevant  on  the  issue  raised  by  the 
pleadings  to  show  that  they  were  true;  whether,  if  they  were 
not  true,  the  defendants  could  prove  thej'-  believed  them  to  be 
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true  was  also  relevant.     Assume  for  a  moment  that  the  onus  was  H.  C.  of  a. 
on  the  defendants  to  prove  that  the  statements  were  true  and 
had  come  to  their  knowledge — the  onus  was  not  so,  but  assume        dun 
that  it   was — still    in   cross-examination   the   defendants   were  j^^cintosh 
entitled  to  prove  one  part  of  their  case,  although  they  had  not        — 
yet  proved  the  other.     The  admissibility  of  evidence  in  cross-  v. 

examination  cannot  depend  on  the  defendant's  ultimate  success  ^^' 

in  proving  some  other  fact ;  so  that  on  that  ground  alone  the    ^titath  c.j. 
evidence  was  admissible. 

But,  again,  the  publication  complained  of  consists  almost 
entirely  in  a  statement  of  rumours.  The  defendants  are  asked 
to  give  information  as  to  the  reputation  of  the  plaintiffs.  The 
reputation  of  the  plaintifis  depends  on  what  people  say  about 
them,  and  if  the  defendants  honestly  inquire  what  reputable 
people  do  say  about  the  plaintiffs  and  report  it,  then  the  question 
of  truth  that  arises  is  not  whether  the  rumours  and  reports  were 
well  founded  in  fact,  but  whether  they  existed.  As  shown  by 
the  case  of  Stuart  v.  Bell  (1),  the  defence  of  privilege  assumes 
that  the  statements  are  untrue ;  that  is  to  say,  the  foundation 
for  them,  so  far  as  it  affects  the  plaintiffs'  character,  is  wanting ; 
but  the  fact  that  these  statements  or  reports  were  in  existence  is  a 
matter  as  to  which  the  defendants  were  engaged  to  inquire  and 
to  supply  information,  and,  if  they  made  a  true  report  as  to  what 
rumours  were  in  existence,  then  the  falsity  of  the  statements 
made  would  not  be  established.  The  plaintiffs  undertook  that 
onus,  and  the  evidence  was  clearly  admissible  for  that  purpose. 

Most  of  the  evidence  complained  of  went  directly  to  prove  that 
the  statements  as  to  rumours  were  literally  true.  It  is  forgotten 
in  this  objection  that  the  onus  is  on  the  plaintiffs,  and  not  on  the 
defendants,  to  prove  that  the  defendants  did  not  believe  them  to 
be  true ;  so  that  this  objection  seems  to  be  entirely  unfounded. 
The  learned  Judges  of  the  Supreme  Court  did  not  direct  their 
attention  to  any  of  these  matters. 

Another  objection  made  was  of  misdirection  on  the  part  of  the 
learned  Judge  "  that  they  could  take  into  consideration  in  favour 
of  the  defendants,  on  the  question  of  malice,  the  fact  of  the 
existence  of  and  the  nature  of  certain  alleged  defamatory  rumours 

(I)  (1891)2Q.B.,  341. 


1156 


HIGH   COURT 


[1906. 


Dun 

V. 

Macintosh. 


Macintosh 

V. 

Don. 


Grifflth  C.J. 


H.  C.  OF  A.  respecting  the  plaintiffs  and  the  pei'sons  by  whom  such  rumours 
were  reported  to  them."  If  the  learned  Judge  did  give  any  such 
direction,  in  my  opinion,  it  is  clearly  a  correct  one.  It  was  the 
very  essence  of  the  plaintiffs'  case,  in  order  to  prove  malice  on  the 
part  of  the  defendants,  to  prove  that  these  rumours  did  not  exist. 
They  may  not  have  tliought  that  was  the  essence  of  their  case, 
but  it  was.  It  was  the  duty  of  the  defendants  to  tell  their  client 
what  they  had  ascertained. 

The  other  point  of  misdirection  taken  in  the  rule  is  stated 
thus : — *  His  Honor  the  presiding  Judge  omitted  and  refused  to 
direct  the  jury  that  the  onus  of  proving  that  certain  rumours 
defamatory  of  the  plaintiffs,  and  which  His  Honor  had  directed 
the  jury  could  be  taken  into  consideration  on  the  que.stion  of 
malice  and  damages,  had  not  originated  in  the  defamatory 
publications  declared  on,  or  with  the  defendants,  rested  on  the 
defendants."  The  way  His  Honor  actually  expressed  his  direc- 
tion at  the  trial  was  this : — "  That  the  onus  of  pi"Oving  rumours 
and  their  dates  lies  on  the  defendants."  On  the  authorities  I  have 
referred  to  it  is  clear  that  such  a  direction  was  erroneous,  but  it 
did  not  prejudice  the  plaintiffs.  No  onus  rests  on  the  defendants 
at  all.  It  rests  on  the  plaintiffs.  That  was  pointed  out  in  Clark 
V.  Molyneux  (1)  and  Sticart  v.  Bell  (2). 

Then  it  was  contended  that  the  verdict  of  the  jury  in  their 
answers  to  the  two  special  questions  was  against  the  evidence. 
Bearing  in  mind  that  it  is  for  the  plaintiffs  to  prove  that  the 
defendants  were  actuated  by  malice  or  some  other  improper 
motive,  and  that  they  directed  a  large  quantity  of  evidence  to 
that  purpose,  the  mode  which  they  selected  being  to  show  that 
there  was  no  foundation  for  the  rumours,  which  in  point  of  fact 
were  proved  to  be  in  existence,  it  was  surely  a  question  for  the 
jury  to  say  whether  the  defendants  had  conducted  themselves  in 
a  reasonable  manner.  Even  applying  the  harder  rule  laid  down 
under  the  statutory  law  of  the  three  States  to  which  I  have 
referred,  it  was  still  for  the  plaintiffs  to  satisfy  the  jury  that  the 
defendants  had  acted  from  some  improper  motive.  It  may  be 
that  a  finding  of  the  jury  to  the  contrary  effect  would  have  been 
unimpeachable,  but  it  was  wholly  for  the  jury.     The  onus  was 

(1)  3  Q  B.D.,  237.  (2)  (1891)2Q.B.,  341. 
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on  the  plaintiffs,  and  tliey  failed  to  establish  their  case  to  the    H-  C.  of  a. 
satisfaction  of  the  jury. 

Under  these  circumstances,!  think  it  is  impossible  to  say  that  the 
verdict  should  be  set  aside  on  these  grounds.  There  were  one  or 
two  other  minor  matters  which  were  not  seriously  argued  before 
us,  and  to  which  it  is  not  necessary  to  refer. 

I  am  therefore  of  opinion  that  on  the  findings  of  the  jury  the 
defendants  are  entitled  to  judgment,  and  that  there  was  no  error 
in  the  conduct  of  the  case,  such  as  would  entitle  the  plaintiffs  to 
a  new  trial. 


Dux 

V. 

Macintosh. 
Macintosh 

V. 

Dun. 


Griffith  G.J. 


Bartox  J.  It  is  not  my  intention  to  amplify  what  His  Honor 
has  said  with  regard  to  a  number  of  the  points  which  have  been 
raised  on  behalf  of  the  plaintiffs.  I  shall  confine  my.self  therefore 
to  what  I  take  to  be  the  matters  which  should  chiefly  engage  the 
attention  of  this  Court. 

The  position  of  the  appeal  and  the  cross  appeal  is  this.  The 
plaintiffs  have  recovered  a  verdict  for  £800  under  a  ruling  of  the 
Judge  that  the  defamatory  communications  were  not  privileged. 
The  defendants  contend  that  the  Judge  erroneously  directed  the 
jury  that  the  occasion  of  the  communication  was  not  privileged, 
and  that  as  he  was  right,  on  the  other  hand,  in  rejecting  a  certain 
document  of  11th  March  1904,  the  defendants  are  entitled  to 
judgment  because  privilege  existed  in  the  occasion  and  malice 
was  negatived.  On  the  other  hand  the  plaintiffs  claim  a  new 
trial,  contending  first  that  the  occasion  itself  was  not  privileged, 
next  that,  even  if  it  was  privileged,  the  document  of  11th  March 
1904,  to  which  I  shall  refer  presently,  was  erroneously  rejected, 
and  thirdly  that,  even  if  they  are  wrong  in  both  these  conten- 
tions, the  findings  of  the  jury  which  negative  malice  are  against 
the  evidence,  and  they  are  entitled  to  have  the  verdict  set  aside 
and  a  new  trial  ordered,  because  these  answers  are  such  as  no 
reasonable  men  could  have  found. 

Dealing  first  with  the  question  of  privilege,  I  wish  to  express 
my  entire  concurrence  with  the  judgment  of  the  Supreme  Court 
on  that  point  as  delivered  by  Pring  J.  Cohen  J.  at  the  trial 
rested  his  ruling  that  the  occasion  was  not  privileged  upon  a 
previous  unanimous  decision  of  the  Full  Court  in  1891,  in  the 
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1806 

the  Full  Court,  said  they  were  all  of  the  opinion  that  that  case. 

Dun         whether  rightly  or  wrongly  decided,  did  not  apply  on  the  present 

M  \ciNT06H    ^>cca8ion,  and  I  agree  with  that  conclusion.    There  the  defendants 

,.  printed  the  plaintiff 's  name  in  a  trade  list  or  loumal  published 

Macintosh    ^  ...  ,.  -it 

V.  by  them,  intimating  thereby  either  that  process  of  some  kind  had 

[       fssued  against  him,  or  that  he  had  given  a  bill  of  sale  or  other 

Barton  J.      Bccurity,  Or  that  he  was  bankrupt.  The  publication  was  only  issued 

to  subscribers,  but  in  this  instance  reached  a  non-subscriber.   The 

defendants  were  not  actuated  by  express  malice.     The  questions 

before  the  Court  were  whether  the  circular  under  the  circumstances 

was  libellous,  and  whether  the  occasion  was  privileged.   The  Court 

answered  the  first  question  in  the  affirmative,  and  the  second  in 

the  negative. 

In  the  present  case  it  app^rs  that  the  information  is  issued  to 
subscribers,  and  to  subscribers  only,  and  in  the  form  of  reports 
supplied  in  each  case  to  a  single  subscriber  who  has  requested 
information  as  to  a  particular  firm.  There  is  no  list  published,  as 
in  the  case  of  Foley  v.  Hall  (1),  nor  is  there  a  general  intimation, 
as  there  was  in  that  case,  of  the  state  of  the  credit  of  a  number 
of  names  published  to  every  subscriber. 

In  this  case  only  the  subscriber  who  had  made  inquiries  on 
the  subject — whether  on  suggestion  or  not  is  immaterial — was 
furnished  with  information.  That  was  furnished  only  to  the 
applicant,  and  in'  respect  of  the  interest  which  he  and  the 
defendants  had  in  common  as  subscriber  to  and  conductor — ^not 
of  a  journal — but  of  a  means  of  information.  In  Foley  v.  Hall 
(1)  it  was  very  different  There,  as  I  have  said,  anyone  who 
became  a  subscriber  might  have  the  "  change  list,"  as  it  was 
called,  and  even  if  he  had  no  interest  whatever  in  the  business  or 
concern  of  the  person  whose  name  was  published,  nevertheless  he 
was  furnished  with  information  as  to  the  solvency  and  credit  of 
that  person,  w^hich  was  a  distinct  defamation  of  that  persons 
credit.  All  who  paid  had  the  opportunity  of  obtaining  informa- 
tion from  this  change  list  as  to  the  transactions  and  credit  of 
perhaps  a  hundred  persons  in  whom  they  had  no  interest  what- 
ever.    It  might  very   well  be  argued  that  it  was  contrary  to 

(1)  12  N.S.W.  L.R.,  175. 
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public  policy  to  hold  that  in  such  a  case  there  was  a  contractual  ^-  C.  of  a. 

duty  (for  it  was  that  or  nothing)  to  publish  to  subscribers  such        |^ 

particulars  of  persons  who  might  be  utter  strangers  to  them.        du>, 

That  is  not  the  present  case,  it  is  far  removed  from  it,  and  in  j^j^^^^^tosh. 

respect  to  the  circumstances  here  proved  I  adopt  the  following        

^  .  ^^        .    .      Macintosh 

clear  and  obviously  correct  remarks  of  Pring  J.  (1): — "  Now  it  is  v. 

obvious  that  it  is  for  the  common  convenience  and  welfare  of  a       '_ 

trading  community  that  a   merchant   should  be  able  to  make      Barton  j. 
inquiries   with   respect  to  the  financial  standing  and  credit  of 
another  with  whom  he  is  dealing  or  about  to  deal,  and  that  the 
answers  to  such  inquiries,  if  given  honestly  and  bond  fide,  should 
not  subject  the  person  giving  them  to  an  action  for  defamation. 
If  the   law   were  otherwise,  the  position   of  traders  would  be 
intolerable,  their  business  would  materially  suffer,  and  the  whole 
community  would  in  its  turn  feel  the  effects  of  the  check  thus 
imposed  on  trade  and  commerce.    To  say  that  an  inquiry  respect- 
ing the  character  of  a  servant  is  made  on  a  privileged  occasion, 
and  that  one  respecting  the  character  of  a  merchant  with  whom 
another  is  dealing  is  not,  is  to  lose  sight  of  the  principle  of  law 
which  regulates  privileged  occasions.      The  principle  is  that  the 
law  on  such  occasions  repels  the  inference  of  malice."     Pring  J. 
has  adopted  in  his  judgment  some  remarks  of  Lindley  L.  J.  in  the 
case  of  Stuart  v.  Bell  (2),  so  much  dwelt  upon  in  the  argument 
before  us.     These  have  to  be  taken  in  connection  with  the  cjuota- 
tions  made  by  the  learned  Lord  Justice  in  that  case  from  the 
judgment  of  Erie  C.J.  in   Whiteley  v.  Adams  (8).     It  may  be 
noted  that  in  that  case  there  is  a  difference  in  the  reports.     In 
the  Common  Bench  Report  the  matter  is  stated  rather  differently 
from   the   way   in   which   it  is   reported  in   the  Law   Journal. 
Lindley  L.J.  followed  the  Common  Bench  Reports,  and  held  him- 
self in  aoreement  with  Erie  C.J.  to  the  fullest  extent  to  which 
he  stated  the  question  of  privilege.    In  the  present  case,  it  is  not 
necessary,  in  my  opinion,  to  discuss  which  view  is  right  or  which 
report  is  right,  because,  if  the  remarks  of  Erie  C.J.  are  adopted  in 
the  more  limited  sense,  they  are  amply  sufficient  as  a  criterion  in 
this  case.     Erie  C.J.  brought  the  matter  to  a  point  in  this  way. 

(1)  (1906)  5  S.R.  (N.S.W.),  708,  at  (2)  (1891)  2  Q.B.,  341. 

p.  717.  .  (3)  16C.B.N.S.,392;33LJ.C.P.,89. 
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,^ ^^       was  made  in  the  discharge  of  some  social  or  moral  duty  or  that 

Dun         the  speaker  or  the  person  addressed  had  an  interest  in  making  or 

Macintosh,   receiving  the  communication  ? "      That  was  the  Ck)mmon  Bench 

» ,  Report.     Tlie  Law  Journal  Report  speaks  of  a  "  corresponding 

Macintosh  *^  ^  r  r  c  o 

r.  interest "  in  the  sender  and  the  recipient.     Here,  it  seems  to  me» 

11        the  (question  is  not  only  one  of  interest,  but  as  His  Honor  the 

Bdrioii  J.      Chief  Justice  observed,  there  was  a  clear  contractual  duty  on  the 

part  of  the  defendants  to  make  communications  on  the  subject 

on  which  they  made  them,  whether  in  the  present  case  they 

mis-used   the   occasion   of   privilege  or  not.     It  is  well  to  note 

that  in  Whiteley  v.  Adania  (1),  Erie  C.J.,  referring  to  modem 

extensions  of  the  law  as  to  privileged  occasions,  says  that  they 

rest  on  the  principle  that  it  is  to  the  general  interest  of  society 

that  correct  information  should  be  obtained  as  to  the  character 

of  persons  in  whom  others  have  an  interest.     Unless  the  value  of 

that  principle  is  greatly  to  be  discounted,  it  is  impossible  to  deny 

that  it  applies  to  the  present  case,  that  is  to  say,  that  the  general 

interest  of  society  requires  that  correct  information  should  be 

obtained  as  to  the  business  character  of  persons  in  whona  others 

inquiring  have  a  business  interest. 

To  come  to  the  other  matter  dealt  with  in  the  judgment  of  the 

Supreme  Court,  that  is  to  say,  the  question  of  the  rejection  of  the 

document  of  the  11th  March  1904,  which  has  already  been  read, 

I  am  sorry  that  I  find  myself  unable  to  agree  with  their  Honors. 

I  cannot  find  any  substantial  ground  on  which  Colien  J.  would 

have  been  right  in  admitting  this  document  in  evidence.     It  is 

said  that  the  jury  might  consider  the  meaning  of  this  report  to 

be   that   the    defendants    knew   they    had   furnished   incorrect 

information   in   previous   reports   which  they   were   willing  to 

correct.    If  the  ground  for  the  tendering  of  this  document  was  to 

show  the  state  of  mind  of  the  defendants,  it  was  for  the  purpose 

of  showing  malice.     If  the  jury  had  come  to  the  conclusion  that 

information  furnished  in  the  previous  reports  was  incorrrect,  it 

would  not  necessarily  follow  that  it  was  improperly  furnished. 

It  is  not  for  the  defendants  to  show  that  they  acted  bond  fide; 

the  plaintiffs  must  prove  malice,  and  as  has  been  said,  if  they 

(1)  15C.B.  N.S.,392. 
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prove  facts  which  are  equally  consistent  with  malice  and  with    H.  C.  or  A. 

the  absence  of  it,  they  practically  prove  nothing.     If  the  occasion 

is  a  privileged  one — as  this  was — then,  in  order  to  show  that        dun 

priyilege  was  misused  by  reason  of  want  of  bona  fides,  it  must  m^cj^tosh 

be  shown  that  a  piece  of  evidence  such  as  this  is  more  consistent        

^  .        .  Macintosh 

with  the  absence  of   bond  fides  than  with   its  presence.     The  v. 

presumption  being  that  there  was  bona  fides,  how  such  a  docu-        |_^ 

ment  as  this  could  be  used  for  that  purpose  I  cannot  see,  because,  ^»^°  •'• 
even  if  it  is  conceded  that  the  information  furnished  in  the 
previous  reports  was  incorrect  and  misleading,  still,  once  the 
occasion  is  shown  to  be  privileged,  if  the  information  was 
honestly  furnished — that  is  to  say,  if  the  plaintiffs  can  not  show 
it  was  dishonestly  furnished — the  plaintiffs  get  no  further.  As 
was  pointed  out  by  Bramwell  L.J.  in  the  case  of  Clark  v. 
Molyveux  (1)  "a  person  may  honestly  make  on  a  particular 
occasion  a  defamatory  statement  without  believing  it  to  be  true ; 
because  the  statement  may  be  of  such  a  character  that  on  that 
occasion  it  may  be  proper  to  communicate  it  to  a  particular  person 
who  ought  to  be  informed  of  it.  Can  it  be  said  that  the  person 
makincr  the  statement  is  liable  to  an  action  for  slander  ?"  This 
remark,  of  course,  applies  more  particularly  to  the  evidence  which 
was  admitted  of  rumours  and  reports :  but  where  a  person  in  a 
business  relation  with  another  has  an  interest  and  a  duty  in 
making  to  him  a  communication  founded  upon  such  information 
as  he  can  fairly  gather,  and  if  that  consists  of  a  mere  report,  and 
is  stated  as  a  mere  report,  and  honestly  so  stated,  the  privilege 
is  not  destroyed,  if  that  piece  of  information  turns  out  to  be 
incorrect.  It  must  be  shown  by  the  plaintiffs  that  in  making  the 
statement  the  defendants  were  not  acting  under  the  duty  or 
corresponding  interest  which  should  have  impelled  them  to  make 
that  statement.  As  has  been  pointed  out,  in  the  cavse  of  StuaH 
V.  Bell  (2)  what  was  communicated  by  the  defendant  in  reference 
to  the  plaintiff  to  the  plaintiff's  master,  Henry  Stanley,  was  a 
suspicion  entertained  by  the  police,  on  slender  grounds,  that  the 
plaintiff  had  committed  an  act  of  theft  at  an  hotel  in  which  he 
had  been  previously  staying.  There  was  no  statement  by  the 
defendant  in  that  case  that  the  plaintiff  had  stolen  the  watch ; 

(1)  3  Q.B.D.,  237,  at  p.  244.  (2)  (1891)  2  Q.B.,  341. 
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H.  C.  OF  A.  there  was  only  the  statement  that  this  suspicion  existed.     It  wai> 

^ ]^  held  there  that  there  was  a  duty,  social  or  moral,  imposed  on  the 

Dun  Mayor  of   Newcastle — who  was  the  defendant — to   make   this 

Macintosh  communication,  and,  it  being  a  fact  that  the  suspicion  existed, 

^,  although  it  was  not  prov'ed  that  the  suspicion  was  iustitied,  but 

Macintosh  ^  .  ^  ,       ,  ^  •* 

t;.  the  contrary,  still  the  communication  was  held  to  be  protected. 

li        I   make   these   remarks  as  showing  that   a  statement  may  be 

Bftrton  J.  defamatory  and  a  person,  even  if  he  does  not  believe  it  to  be  true, 
may  make  it  honestly  but  only  in  the  shape  of  a  commimicatioii 
of  a  report  or  a  rumour,  and  if  that  is  within  the  bounds  of  the 
duty  he  ha^  undertaken,  and  that  is  a  duty  recognized  as  within 
the  law,  he  is  still  exempt  unless  malice  is  proved. 

As  to  the  further  part  of  the  case  the  jury  answered  two 
questions  put  to  them  by  the  Judge,  those  questions  and  the 
answers  to  them  being:  [His  Honor  then  read  the  questions 
put  to  the  jury  and  their  answers,  as  already  reported  and 
continued :]  I  am  with  His  Honor  in  thinking  that  these  findings 
negative  malice.  But  as  the  occasion  was  privileged,  the  burden 
of  proving  malice  is  on  the  plaintiffs.  Bramwell  L.J.  in  Clark  v. 
Molyne\LX  (1)  said;: — "If  the  defendant  was  actuated  by  some 
motive,  other  than  that  which  would  alone  excuse  him,  the  jury 
may  find  for  the  plaintiff*."  But  is  it  for  the  defendant  to  prove 
his  excuse  or  for  the  plaintiff*  to  prove  that  he  was  actuated  by 
some  wrong  motive  ?  Lord  Macnaghten  in  Jenoure  v.  Delmege 
(2),  at  the  end  of  the  passage  quoted  by  His  Honor,  said: — ^*'In 
such  a  case  bona  fides  is  always  to  be  presumed"  If  bona  fides 
in  these  defendants  is  to  be  presumed  the  labouring  oar  is  with 
the  plaintiffs  to  prove  its  absence.  Of  course  that  has  to  be  taken 
with  this  explanation,  as  Lindley  L. J.  expressed  it  in  Stuart  v. 
Bell  (3) : — "  Malice  in  fact  is  not  confined  to  personal  spite  and 
ill-will,  but  includes  every  unjustifiable  intention  to  inflict  injury 
on  the  person  defamed,  or  in  the  words  of  Bluett  L.J.  every  wrong 
feeling  in  a  man's  mind.**  Lojyes  L.J.  said  in  PibUman  v.  Hill 
&  Co.  (4) : — **  If  the  Judge  holds  that  the  occasion  was  pri\aleged. 
there  is  an  end  of  the  plaintiff's  case,  unless  express  malice  is 
proved."   If  it  is  necessary  to  add  anything  further  I  would  refer 

(1)  3  Q.B.D.,  2:^7,  at  p.  245.  (3)  (1891)  2  Q.B.,  341,  at  p.  351. 

(2)  (1891)  A.C.,  73,  at  p.  79.  (4)  (1891)  1  Q.B.,  524,  mt  p.  529. 
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to  the  words  of  Cotton  L.J.  in  Clark  v.  Molyneux  (1): — "It  is  ^-  C*  ^^ ^' 

clear  that  it  was  not  for  the  defendant  to  prove  that  he  was       * 

acting  from  a  sense  of  duty,  but  for  the  plaintiff  to  satisfy  the        dun 

jury  that  the  defendant  was  acting  from  some  other  motive  than  macintosh 

a  sense  of  duty."     Thus  the  question  here  is,  was  this  finding:  of        

.  1  .  ,    ,  ,1  Macintosh 

the  jury,  which  has  now  been  treated  as  a  substantive  finding  by  v. 

both  sides,  wrong  in  this  sense,  that  it  was  a  finding  that  no       1 

reasonable  men  could  have  arrived  at ;  that  is  to  say,  was  the      Barton  j. 

evidence  of  malice  so  overwhelming  that  no  reasonable  men  could 

have  disregarded  it  to  the  extent  of  negativing  malice  in  answer 

to  the  two  questions  which  His  Honor  put  to  the  jury  ?      The 

evidence  on  the  question  of  malice  has  been  reviewed  at  length 

by  His  Honor,  with  whose  statement  I  perfectly  agree.     There 

was   possibly   some   evidence  of   malice — more  than  a  scintilla 

— but  even  so,  I  am  not  of  opinion  that  that  entitles  the  plain- 

tifia  to  success  in  their  appeal.      Slender — and  I  think  it  was 

slender — as  was  the  evidence  of  malice,  I  think  that  the  jury 

might  have  found  differently  from  what  they  have  found ;  that 

is   to  say,  it  being  open  to  them  to  take  one  of  two  views  of 

certain  conduct  and  writings  of  the  defendants,  if  they  had  taken 

the  view  which  sustained  the  inference  of  malice,  we  should  have 

had  a  difficulty  in  saying  that  their  finding  should  be  disturbed ; 

but  as  they  have  found  the  other  way  the  difficulty  is  equally 

great.      There  is  no  doubt  that  there  are  some  matters  in  the 

evidence — for  instance,  the  cessation  of  favourable  reports  which 

had   prevailed   up   till  some  months  before,  and  the  change  to 

unfavourable  reports — which,  taken   in   connection   with  other 

circumstances  of  the  case,  such  as  the  conversation  between  the 

defendants'  agent  or  representative  and  one  of  the  members  of 

the  plaintiffs'  firm,  might  have  justified  the  jury  in  saying  that 

there  was  some  resentment  or  spleen  in  the  defendants  which 

led  them  to  give  a  report  adverse  to  the  credit  of  the  plaintiffs. 

The  jury  have  found  that  they  have  exercised  as  much  care  as 

possible,  and  it  was  open  to  them  to  find  that.     It  was  equally 

open  to  them  to  find  that  the  defendants  acted  from  a  sense  of 

duty  to  their  subscribers,  because,  although  the  conduct  of  the 

defendants  might  have  seemed  equivocal,  it  is  difficult  to  establish 

(1)  3Q.r>.D.,237,  atp.  251. 
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H.  O.  OF  A.  that  it  was  spiteful.      As  the  jury  on  the  materials  before  them 

^®^*  returned  such  findincrs  as  these,  I  cannot  see  how  we  can  be  called 

Dun  upon  to  disturb  them.      And,  therefore,  as  I  cannot  accept  the 

\f     V    .  arguments  of  the  plaintiffs  in  favour  of  sending  this  case  down 

for  a  new  trial,  I  think  the  defendants  are  entitled  to  .succeed. 

r.  and  that  judgment  should  be  entered  for  them  upon  the  findings 
of  the  jury. 


Dun. 


BArton  J. 


O'Connor  J.     I  agree  that  on  these  cross  appeals  judgment 
must  be  entered  for  the  defendants. 

I  entirely  concur  in  the  opinion  expressed  by  Bring  J.  when 
delivering  the  judgment  of  the  Supreme  Court,  that  the  occasion 
was  priviliged,  and  I  adopt  his  reasons  for  that  conclusion.  On 
that  part  of  the  case,  I  do  not  think  it  necessary  to  do  more  than 
add  something  as  to  the  reasons  why  the  occasion  was  privileged. 
The  law  is  so  well  established,  and  has  been  so  clearly  laid  down  in 
many  cases,  that  I  do  not  think  it  necessary  to  refer  in  detail 
to  the  authorities  which  have  already  been  cited  by  my  learned 
brothers,  the  Chief  Justice,  and  Mr.  Justice  Barton.  The  law 
may  be  thus  shortly  stated:  Wherever  the  circumstances  are 
such  that  it  becomes  the  duty  of  the  defendant  to  state  freely 
and  fully  what  he  honestly  believes  to  be  true  of  the  plaintiff  in 
reference  to  any  particular  matter,  the  occasion  is  privileged.  It 
is  for  the  Judge  to  say  whether  the  occasion  is  privileged.  But, 
even  if  the  occasion  is  privileged,  the  defendant  may  lose  the 
benefit  of  the  occasion  if  the  plaintiff  shows  affirmatively 
that  the  privilege  has  been  maliciously  used  by  the  defendant. 
Malice  may  be  shown  by  establishing  either  that  the  defend- 
ant has  not  made  the  statement  in  the  discharge  of  his  duty 
or  has  not  made  it  from  a  sense  of  duty,  or  has  made  it  knowing 
the  facts  stated  to  be  untrue,  or  has  made  it  with  a  reckless 
disreo«,rd  as  to  whether  the  statement  is  true  or  false.  K 
the  plaintiff  establishes  any  one  of  these  alternatives,  then  the 
benefit  of  privilege  is  gone.  In  most  of  the  cases  in  which  the 
question  of  privilege  has  been  discussed,  the  duties  sought  to 
be  inferred  from  the  circumstances  have  been  duties  of  what 
is  called  imperfect  obligation,  duties  which  may  be  described 
as  moral  duties  or  social  duties,  rather  than  legal,  but  it  always 
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has  been  the  law  that,  where  the  duty  is  a  legal  duty  arising   H.  C.  of  a. 

out  of  a  contract  or  an  employment,  it  is  a  fortiori  a  case  in       ^ '^ 

which  the  obligation  to  speak  rests  upon  the  defendant.  I  wish  i>un 
to  mention  two  cases  in  which  that  phase  of  the  matter  has  been  ^jj^cintosh. 
referred  to.  In  Toogood  v.  Spyring  (1)  Parke  B.  said: — "The  law 
considers  such  publication  as  malicious  unless  it  is  fairly  made 
by  a  person  in  the  discharge  of  some  public  or  private  duty, 
whether  legal  or  moral,  or  in  the  conduct  of  his  own  affairs  in 
matters  where  his  interest  is  concerned."  Again,  in  the  case 
already  referred  to  of  Jenoure  v.  Ddmege  (2),  Lord  Macnaghten 
says : — "  There  is  no  reason  why  any  greater  protection  should 
be  given  to  a  communication  made  in  answer  to  an  inquiry  with 
reference  to  a  servant's  character  than  to  any  other  communica- 
tion made  from  a  sense  of  duty,  legal,  moral,  or  social."  So  that 
the  duty  which  puts  upon  the  defendant  an  obligation  to  speak, 
may  be  a  duty  either  legal,  moral,  or  social.  It  appears  to  me 
unnecessary  to  discuss  here  whether  there  was  any  social  or 
moral  obligation  upon  the  defendants  to  make  the  statement 
they  made  because  it  is  quite  clear  that  they  were  under  a  legal 
obligation  to  make  it.  The  questions  which  we  have  to  deter- 
mine in  this  case  very  largely  depend  on  the  consideration  of 
what  that  legal  duty  was.  It  is  beyond  doubt  that  a  merchant  or 
trader  is  entitled  to  make  inquiries  with  regard  to  the  credit  of 
those  with  whom  he  is  dealing.  He  may  make  those  inquiries 
himself,  or  he  may  send  his  clerk  or  his  servant  to  make  them, 
and,  if  they  are  made  by  his  clerk  or  his  servant,  it  is  the  duty  of 
the  clerk  or  servant — ^a  legal  duty,  arising  out  of  his  employ- 
ment— to  make  communication  of  everything  he  knows,  fairly 
and  honestly  with  regard  to  the  credit  of  the  person  about 
whom  he  is  inquiring.  If,  instead  of  sending  one  of  his  own 
servants  to  make  the  inquiry,  the  merchant  or  trader  choases  to 
employ  a  person  or  company  carrying  on  the  business  of  making 
these  inquiries,  it  equally  becomes  the  legal  duty  of  that  person 
or  company  to  communicate  to  the  employer  all  information 
which  he  honestly  believes  to  be  true,  fully  and  freely,  so  far  as 
his  knowledge  goes.  There  is  no  doubt  as  to  the  obligation  of 
the  defendants  to  communicate  the   information   in   this  case, 

(1)  1  CM.  k  R.,  181,  at  p.  193.  (2)  (1891)  A.C.,  73,  at  p.  78. 
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H.  C.  OF  A.   because  that  is  what  they  expressly  contract  to  do.     I  may  say 
1906.        liere  that  the  form  in  which  the  information  is  sought  altogether 
differentiates  this  case  from  that  of  Foley  v.  HaU  (1). 

The  request  by  the  person  to  whom  the  publication  was  made 
by  the  defendants  is  this : — "  Give  us  in  confidence  and  for  our 
exclusive  use  and  benefit  in  our  business,  viz.,  that  of  aiding  as 
to  determine  the  propriety  of  giving  credit,  whatever  information 
you  have  respecting  the  standing,  the  responsibility  &c.  of  .  .  . " 
Then  follows  the  name  of  the  person  about  whom  the  informa- 
tion is  to  be  obtained.       Now,  what  is  the  duty  of  the  person 
employed  to  make  inquiry  in  a  case  of  that  kind  ?    To  determine 
that  question  we  must  first  consider  what  is  the  kind  of  informa- 
tion  procurable   in   such   a   case.      These  inquiries,    from  their 
very  nature,  can  seldom  be  made  directly  of  the  person  as  to 
whose  credit  inquiry  is  being  made.     It  may  be  that  under  the 
circumstances  the  person  directly  concerned  and  from  whom  Uie 
information   first   hand    would   naturally   come    is    justified  in 
refusing  to  give  such  information,  and  therefore,  when  a  com- 
pany or  individual  undertakes  to  obtain  information  with  regard 
to  another's  credit,  they  must  take  the  best  means  they  can,  direct 
or  indirect,  so  long  as  the  means  are  lawful  to  get  the  information. 
It  may  be  that  the  only  kind  of  information  obtainable  is  general 
estimation,  or  prevalent  rumours  with  regard  to  the  credit  of  the 
firm.   It  may  be  that  the  rumours  are  in  fact  without  foundation. 
At  the  same  time  it  is  the  duty  of  the  person  who  is  making  the 
inquiry  to  state  what  he  has  ascertained  and  honestly  believes  in 
regard  to  the  credit  and  estimation  in  which  the  persons  about 
whom  the  inquiry  is  made  is  held,  even  though  his  information 
may  be  founded  on  rumours.    The  duty  arising  from  the  defend- 
ants'  contract   with   their   employers   was  to  furnish  the  besi 
information  obtainable  in    regard  to  the  credit  of  the  plaintifis. 
Their  duty  in  furnishing  the  information  was,  as  I  have  said,  to 
state  fairly  and  honestly  what  they  discovered  and  believed  to 
be  true  with  regard  to  the  credit  of  the  plaintifis.      They  were 
in  no  way  justified  in  stating  what  they  believed  to  be  untrue, 
nor  in  stating  as  fact  that  which  was  only  rumour.     They  were 
in  no  way  justified  in  making  statements  at  all  unless  they  made 

(1)  12N.S.VV.  L.R.,  175. 
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proved  by  the  plaintiffs  that  the  defendants  did  not  make  proper 
inquiries  or  made  statements  which  they  believed  to  be  untrue, 
or  stated  as  fact  that  which  was  only  rumour,  then  there  would  Macintosh 
be  evidence  of  malice  to  go  to  the  jury  which  would  take  away 
the    privilege  of   the   occasion.     As  there   was  a  duty  on  the 
defendants,  arising  as  I  have  indicated,  to  make  a  statement  to 
their  employers  concerning  the  plaintiffs,  it  is  clear  the  Judge 
ought  to  have  ruled  that  the  occasion  was  privileged ;  and,  the 
Judge  not  having  so  ruled,  there  would,  under  ordinary  circum- 
stances be  no  alternative  to  the  Court  but  to  grant  a  new  trial 
in  order  to  have  the  question  determined   whether  or  not  the 
defendant   had   lost  the   benefit  of  the  privileged   occasion  by 
malice,  using  that  expression  in  the  sense  I  have  explained.   But, 
by    reason   of  the   course  taken  at  the  trial,  that   has  become 
unnecessary,  because  the  presiding  Judge,  in  order  to  avoid  the 
expense  of  another  trial,  obtained  from  the  jury  special  findings 
on  such  matters  of  fact  as  were  necessary  to  consider  in  deter- 
mining whetlier  the  benefit  of  the  privileged  occasion  had  been 
lost  by  malice.     If  those  findings,  negativing,  as  they  do,  malice 
in  the  use  of  the  privileged  occasion,  can  be  upheld,  then,  subject 
to  the  question  of  the  admissibility  of  evidence,  the  defendants 
are  entitled  to  have  a  verdict  entered  for  them. 

But  it  is  objected  that  the  special  findings  are  against  the 
weight  of  evidence.  Now,  I  think  it  may  be  conceded,  and  should 
be  stated  in  fairness  to  the  plaintiffs,  that  there  is  a  large  body  of 
evidence  to  show  that  in  fact  there  was  no  foundation  for  the 
statements  made  derogatory  to  their  credit,  and,  if  the  only 
question  had  been  whether  these  statements  were  true  in  fact  I 
should  have  no  hesitation  in  saying  that  the  plaintiffs  had  estab- 
lished that  the  statements  were  without  foundation.  But  that  is 
not  the  question.  The  plaintiffs  have  to  go  beyond  that ;  they 
must  satisfy  the  jury  that  in  making  the  statements  the  defend- 
ants were  actuated  by  malice  in  the  sense  which  has  already 
been  explained.  As  to  the  evidence  of  malice,  I  entirely  agree 
with  what  my  learned  brother  Barton  J.  has  said,  that  there  was 
evidence  of  malice,  and  if  the  jury  had  on  that  evidence  found  in 
the  plaintiffs*  favour,  I  do  not  think  we  could  have  upset  their 
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H.  C.  OF  A.  verdict.   Having  regard  to  that  evidence,  if  the  jury  had  so  found 

it  could  not  have  been  said  that  such  a  verdict  was  one  which 

Dun        reasonable  men  could  not  have  found.     I  am  equally  strongly  of 

Macintosh,  opinion   that  there   was  evidence   upon  which   the  jury  might 

^,  reasonably  find  that  there  was  no  malice  in  the  defendants'  use 

Macintosh      «  .    . 

r.  of   the  privileged   occasion.      Under  those  circumstances    it   is 

\       impossible  for  this  Court  to  interfere  with  the  findings  of  the 

O'Connor  J.  jury,  and  the  plaintiffs  have  therefore  failed  to  establish  that 
the  special  findings  of  the  jury  were  not  justified  by  the  evi- 
dence. If  the  findings  are  established  then  it  is  clear  that  the 
defendants  did  not  so  misuse  the  occasion  as  to  lose  the  privilege  ; 
the  statement  complained  of  was  therefore  justified  in  law,  and 
they  are  entitled  to  have  the  verdict  entered  for  them.  The  only 
question  remaining  is  as  to  the  admissibility  of  the  document  of 
the  11th  March. 

In  his  decision  on  that  part  of  the  case  Pritig  J.  gives  an 
illustration.  He  says,  in  reference  to  the  admissibility  of  this 
document  (1): — "The  plaintifis  tendered  a  subsequent  report 
dated  11th  March  1904,  as  evidence  of  malice.  It  appeared  that 
this  report  was  not  published,  and  on  that  ground  the  Judge 
rejected  it.  I  think  he  was  wrong,  as  the  fact  that  the  report 
was  not  published  can  have  no  bearing  on  the  state  of  mind  of 
the  defendants  when  they  published  the  reports  sued  on." 

I  entirely  agree  in  that  expression  of  opinion,  and  if  there  was 
anything  on  the  face  of  this  document  to  show  knowledge  or 
that  might  be  evidence  of  knowledge  on  the  part  of  the  defend- 
ants that  when  they  made  the  statements  in  November  and 
December  they  did  not  believe  them  to  be  true,  this  document 
would  be  evidence  on  the  question  of  malice.  But  I  fail  entirely 
to  see — considering  what  the  document  is  on  the  face  of  it — any 
evidence  to  show  that  the  defendants  did  not  believe  the  truth 
of  what  they  stated  in  November  and  December  regarding  the 
credit  of  the  plaintiflFs.  There  may  be  circumstances  in  which 
the  fact  that  in  March  a  person  had  knowledge  that  certain 
statements  made  in  the  previous  November  and  December  were 
not  correct  might  be  evidence  that  at  the  time  the  statements 
were  made  he  had  that  knowledge ;  but  these  circumstances  do 

(1)  (1905)  6  S.R.  (N.S.W.),  708.  at  p.  720. 
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not  exist  in  this  case,  and  I  can  see  nothing  in  the  document  or   ^-  ^'  ^'  ^* 

...  190A 

m  the  facts  connected  with  its  possession  by  the  defendants  from        ^^^ 

which  the  jury  could  reasonably  draw  the  conclusion  that  the        uus 

statements  made  by  the  defendants  in  November  and  December  macintosh. 

were  knowingly  untrue,  or  were  make  recklessly  without  regard   ,, 

*=*  *^  ^  o  Macintosh 

to  whether  they  were  true  or  false.  jp. 

Under  the  circumstances,  therefore,  I  am  clearly  of  opinion  that 
this  document  of  the  11th  March  was  not  admissible  on  the  ooonnorj. 
question  of  malice.  And  if  it  had  been  the  only  evidence  of 
malice  which  could  be  put  before  the  jury,  the  Judge  would  have 
been  bound  to  direct  the  jury  that  there  was  no  evidence  of 
malice. 

There  were  a  number  of  other  questions  as  to  the  admissibility 
of  evidence,  but  all  I  need  say  as  to  them  is  that  I  entirely  concur 
in  the  opinion  of  my  learned  brother  the  Chief  Justice,  and  in 
the  reasons  by  which  he  has  supported  it. 

I  am  of  opinion,  therefore,  that  judgment  should  be  entered  for 
the  defendants. 

Defendants*  appeal  allowed.  Order  appealed 
from  discharged.  Rvle  absolute  with 
costs  to  enter  verdict  for  defendants. 
Plaintiffs*  appeal  dismissed.  Plain- 
tiffs to  pay  costs  of  both  appeals.  Costs 
of  the  action  to  follow  the  verdict. 

Solicitors,  for  defendants,  appellants,  Norton,  Srfiith  &  Co. 
Solicitor,  for  plaintiffs,  respondents,  Elliott  Meyer. 

C.  A.  W. 
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ox  appeal  from  the  supreme  court  of  victoria. 

H.  C.  OF  A.  Iiisoiveiicy — Partners — Sequestration  of  estate  of  one — Security  over  Joint  estati— 

1906.  Petition — Ofer  to  gine  up  or  valuation  of  security — Partnership — ExeetUort 

v^,.^  carrying  on  business  under  terms  of  will — Right  to  indemnity  out  of  assets — Lies 

Melbourne,  over  assets— Insolvency  Act  1890  {Viet.)  {No,  1102),  sees.  37,41 — Insolvency  Ad 

June  11,  12,  1897  ( Vict.)  {No.  1513),  sec.  109-- Registration  of  Firms  Act  1892  {Vict.)  {No. 

13,  14,  18.  1256),  sec.  A—Partnership  Act  1891  {Vict.)  {No.  1222),  sec.  5. 

Griffith  C.J..  A  creditor  petitioning  for  the  sequestration  of  the  estate  of  one  of  seTeral 

Barton  and  «>*,*i»-.  ^,a^..  .         » 

O'Connor  JJ.  partners  must,  under  sec.  37  of  the  Insolvency  Act  1890,  in  his  petition  odbt 

to  give  up  or  value  any  security  held  by  him  (the  creditor)  upon  the  joint 

estate  ;  the  rule  that  a  creditor  need  not  give  up  his  security  over  the  joist 

estate  only  applying   after  sequestration  in  the  administration  of  the  joint 

and  separate  estates. 

In  re  Stevenson,  19  V.L.R.,  660;    15  A.L.T.,    119,  over-rnled. 
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Several  executors  carrying  on  the  business  of  their  testator  pursuant  to  the    H.  C.  of  A. 
terms  of  the  will  in  the  firm  name  used  by  him  are  not  necessarily  partners,  1906. 

notwithstanding  sec.  5*  of  the  Partnership  Act  1891  (Vict.),  even  although  ^^>' — ' 

the  executors  have  registered  themselves  as  a  firm  under  the  RegUtration  of      Savage 
Firrm  Act  1892.  Union  '  Bank 

OFArSJTRAMA 

Each  of  several  executors  carrying  on  business  as  above  mentioned  has  a          Ltd. 
right  of  indemnity  against  the  assets  of  the  testator,  including  a  lien  over  those  

WhITEIjAW 

assets,  for  liabilities  properly  incurred,  and  any  security  held  by  a  creditor  ,. 

Mrhich  interferes  with  that  right  is  a  security  the  giving  up  of  which  will  go  to  Union    Bank 
augment  the  estate  of  each  executor,  and  therefore  the  creditor  must  offer  to  ®^  Australia 

give  up  or  value  that  security  when  petitioning  to  sequestrate  the  estate  of         

one  of  the  executors. 

Decision  of  the  Supreme  Court  (ZToot/ J.),  {In  re  irAtVe/aM.\(1906)  V.L.R., 
265  ;  27  A.L.T.,  187)  reversed. 

Appeal  from  the  Supreme  Court  of  Victoria. 

Thomas   Whitelaw,   who  carried  on   busiiie.ss  as  an  oil  and 
colour   merchant  in   Melbourne   under   the  style    of  "Thomas 
Whitelaw  &^Co.,"  died  on  15th  February  1890,  having  by  his  will 
and  codicil  appointed  his  wife,  Cordelia  Whitelaw,  his  son,  Henry 
Albert  Whitelaw,  and  James  Palmer  Savage  to  be  his  executrix 
and  executors  respectively,  whom  he  authorized  to  carry  on  the 
business  theretofore  carried  on   by    him.     The  executrix   and 
executors   carried  on   the    business  under    the    firm   name   of 
"  Thomas    Whitelaw    &    Co.,"  and  under  the  Registration  of 
Fiirms  Act  1892,  on  14th  February  1893,  they  registered  the  firm 
under  that  name  as  consisting  of  themselves,  and   describing 
themselves  as  executors  of  the  will  of  the  late  Thomas  Whitelaw 
deceased.     For  the  purpose   of  carrying  on   this  business   the 
executrix  and  executors  had  a  banking  account  with  the  Union 
Bank  of  Australia  Ltd.,  which  knew  that  their  customers  were  the 
executrix  and  executors  of  Thomas  Whitelaw  and  were  authorized 
to  carry  on  the  business.     This  account  became  overdrawn,  and 
the  bank  held  as  security  for  the  overdraft  various  bond  war- 
rants, free  store  warrants,  and   bills  of    lading,  in    respect  of 
goods  the   property   of  the   firm  of  Thomas   Whitelaw  &  Co. 
About  the  end  of  1899  the  bank  refused  to  allow  an  increase  of 
the  overdraft  unless  some   further   security  was  given.      The 

*Sec.  5  of  the  Partnership  Act  1891         carrying  on  a  business  in  common  with 

provides  that: — **(1)  Partnership  is  the        a  view  to  profit " 

relation  which  subsists  between  persons 
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fl.  C.  OF  A.  executor  H.  A.  Whitelaw  then  procured  the  beneficiaries  under 

the  will  to  guarantee  the  advances  made  and  to  be  made  not 

Savage      exceeding  in   all   £4,000.     In    September    1905    the   overdraft 

Uniox  Bank  ^-naounted  to  over  £4,000  and  the  bank  issued  a  writ  against 

or  Australia  Thomas  Whitelaw  &  Co.,  as  principals,  and  the  beneficiaries,  as 

sureties,  in  respect  of  the  indebtedness  amounting  to  £4,037  IDs.  7d. 

,;,  In  that  action  Cordelia  Whitelaw  entered  an  appearance  as  a 

of^Auctralia  P*^^®r  of  the  firm,  and  Savage  did  not  enter  an  appearance  at 
Ltd.  all.  Pursuant  to  liberty  given,  final  judgment  was  signed 
against  the  firm  of  Thomas  Whitelaw  &  Co.  and  H.  A.  Whitelaw, 
the  other  beneficiaries  having  been  given  leave  to  defend  the 
action.  Upon  the  judgment  against  Thomas  Whitelaw  &  Ca 
execution  was  issued  against  Cordelia  Whitelaw  and  Savage 
respectively,  and  the  Sheriff  returned  the  writ  of  fieri  facia* 
unsatisfied  as  to  the  whole  of  the  debt  in  each  case. 

Orders  7im  were  then  taken  out  by  the  bank  for  the  seques- 
tration of  the  estates  of  Cordelia  Whitelaw  and  Savage  respec- 
tively. 

The  petition  in  each  case,  after  alleging  the  judgment  against 
the  firm  and  that  the  respondent  was  liable  to  pay  it,  stated  that 
the  bank's  debt  was  wholly  unsecured.  The  act  of  insolvency 
alleged  in  the  petition  in  respect  of  Cordelia  Whitelaw  was : — 
"  That  execution  issued  against  the  said  Cordelia  Whitelaw  upon 
the  said  judgment  obtained  in  the  Supreme  Court  in  favour  of 
your  petitioner  in  a  proceeding  instituted  by  your  petitioner  was 
returned  wholly  unsatisfied  the  said  Cordelia  Whitelaw  having 
been  previously  to  such  return  called  upon  to  satisfy  the  said 
judgment  by  the  officer  charged  with  the  execution  thereof  and 
the  said  Cordelia  Whitelaw  having  when  called  upon  failed  to  do 
so."    A  similar  act  of  insolvency  was  alleged  in  Savage's  case. 

On  the  return  of  the  orders  Tim  Cordelia  Whitelaw  lodged 
objections  those  which  are  material  being  as  follow: — 

"  1.  That  I  dispute  the  debt  as  alleged  in  the  said  order  nisi, 
"  2.  That  I  dispute  the  act  of  insolvency  alleged  in  the  said 
order  nisi, 

"  4.  That  the  said  petitioner's  debt  is  not  unsecured. 
"  5.  That  the  judgment  in  the  order  nisi  does  not  constitute  a 
valid  petitioning  creditor's  debt  inasmuch  as  at  its  date  there  were 
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no  persons  carrying  on  business  in  partnership  under  the  style  of   H.  C.  or  A. 

Thomas  Whitelaw  &  Co ^^• 

"  6.  That  the  petitioning  creditor  is  not  under  the  circumstances      savage 

entitled  to  make  the  separate  estate  of  the  said  Cordelia  Whitelaw  ^t       ''' « 

'^  Union  Bank 

insolvent  in  respect  of  the  judgment  against  the  alleged  partner-  of  Australia 
ship  of  Thomas  Whitelaw  &  Co.  in  the  said  order  nisi  mentioned."  — .* 

The  following  objections  were  by  leave   lodged  on  behalf  of      ^^^"^^'A^' 

Savage: —  Union  Bank 

OF  Australia 
''  1.  That  the  respondent  was  not  at  any  time  material  to  these        Ltd. 

proceedings  liable  as  a  partner  of  the  alleged  firm  against  which 

judgment  was  recovered. 

"  2.  That  the  plaintiff  held  security  which  he  ought  to  have 
offered  to  give  up  or  ought  to  have  valued." 

On  the  return  of  the  orders  nisi,  evidence  was  tendered  on 
behalf  of  each  respondent  that  at  the  date  of  the  order  ni»i  the 
bank  held  security  over  the  property  of  the  firm,  but  Hood  J. 
rejected  the  evidence  on  the  authority  of  In  re  Stevenson  (1). 
The  learned  Judge  at  the  close  of  the  arguments  made  the  order 
absolute  with  costs  in  each  case  :  In  re  Whitelaw  (2). 

From  these  decisions  the  respondents  appealed  to  the  High 
Court. 

Irvine,  for  the  appellant  Savage.  A  judgment  against  a  firm 
cannot  be  the  basis  of  an  application  for  the  sequestration  of  the 
estate  of  one  of  the  partners  under  sec.  37  of  the  Insolvency  Act 
1890.  The  petitioning  creditor  s  debt  in  that  case  must  be  a  debt 
provable  on  the  insolvent  estate  of  the  partner.  The  debt  of 
a  firm  to  a  creditor  is  a  joint  debt,  and  the  creditor  has  no  right 
to  prove  in  respect  of  it  on  the  insolvent  estate  of  a  partner,  even 
if  the  firm's  estate  is  insolvent.  If  a  creditor  has  no  right  to  prove 
in  respect  of  a  debt,  he  has  no  right  to  petition  for  sequestration 
of  the  estate  in  respect  of  that  debt.  If  the  debt  to  the  firm  was 
joint  and  several  it  merged  in  the  judgment  which  was  joint,  and 
the  creditor  could  not  prove  on  the  insolvent  estate  of  a  partner 
in  respect  of  it:  Ex  parte  Christie,  In  re  Barrow  (3);  In  re 
Davisson,  Ex  parte  Chandler  (4)  ;  Lindley  on  Partnersh  ip,  7th 

(1)  19  V.L.R.,  660  ;  15  A.L.T.,  119.  (.3)  Mont,  k  Bli.,  352,  at  p.  358. 

(2)  (1906)  V.UR.,  265;  27  A.L.T.,  (4)  13Q.B.D.,  60. 
187. 
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H.  O.  OF  A.  ed.,  p.  772  ;  Ex  parte  Elton  (1) ;  Ex  parte  Detastet  (2>     If  the 

,^_^\      judgment  in  In  re  Stevenson  (3)  decided  that  a  creditor  of  a  firm 

Savaue      could  obtain  the  sequestration  of  the  separate  estate  of  a  partner 

Union  Bank  '"  respect  of  a  joint  debt  of  the  firm,  it  was  wrongly  decided. 

OF  ArsTRALiA  Xhc  respoudcnts  either  cannot  petition  for  the  sequestration  of  the 

partner's  estate  in  respect  of  this  debt  at  all,  or  they  can  petition 

W  H  ITiELaA  W 

t,.  on  valuing  their  security  as  provided  by  sec  37  of  the  Insolvency 

oF^AnsTRALiA  ^^^  ^^^^'     There  is  no  authority  to  support  the  decision  in  In  rt 
1-TD.        Stevenson  (3),  that  a  creditor  of  a  firm  having  a  security  over  the 
estate  of  the  firm  may  petition  for  the  sequestration  of  a  partner  s 
estate  in  respect  of  that  firm  debt  without  valuing  that  security. 
Rolfe  v.  Flower,  Salting  Jk  Co.  (4),  which  was  relied  on  in  that 
case,  was  decided  before  the  legislation,  which  was  the  basis  of 
the  present  law  of  insolvency  in  Victoria,  and  it  contains  nothing 
to  support  such  a  proposition.      If  the  debt  of  the  firm  can  be 
considered  to  be  a  debt  as  against  the  partner,  being  a  secured 
debt  in  respect  of  the  former,  it  is  a  secured  debt  in  respect  of  the 
latter.      Even  if  partners  are,  by  reason  of  sec.  109  of  the  Inscl- 
vency  Act  1897,  in  a  different  position  from  other  joint  debtors 
as  to  petitioning  for  the  sequestration  of  the  separate  estate  of 
one  of  the  joint  debtors,  there  was  no  partnership  in  this  case. 
Executors  carrying  on  their  testator's  business  under  the  terms  of 
the  will  are  not  partners.     There  was  no  holding  out  as  partners. 
The   respondent   bank   knew,  the   facts.     There   is  no  contract 
between  such  executors  to  form  a  basis  for  a  partnership.     See 
Partnership  Act  1891,  sec  5  ;  LindLey  on  Partnership,  7th  ed., 
p.  11 ;  Farhall  v.  Farhall  (5). 

Isaacs  A.G.  and  Davis  (with  them  Lowe),  for  the  appellant 
Cordelia  Whitelaw.  As  to  the  question  whether  the  respondents 
are  bound  to  value  their  security,  it  does  not  matter  whether  the 
executors  are  partners  or  any  other  kind  of  joint  debtors.  The 
only  limit  on  the  word  "  security  "  in  sec  37  of  the  Insolvency 
Act  1890  is  that  if  it  is  relinquished  by  tfce  creditor  it  will  be  of 
value  to  the  estate.  It  does  not,  however,  mean  a  security  given 
by  some  third  person.     The  fallacy  in  In  re  Stevenson  (3)  is  that 

(1)  3  Ves.  Jun.,  238.  (4)  L.R.  1  P.C.,  07. 

(2)  17  Ves.,  247.  (5)  L.R.  7  Ch.,  123. 

(3)  19  V.L.R.,  660;  15  A.L.T.,  119. 
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it  assumes  that  the  rules  of  the  administration  of  insolvent  estates   ^' 
can  be  used  to  make  persons  insolvent.     The  rule  that  a  joint 
creditor,  having  security  over  the  joint  estate,  can  prove  against      § 
the  separate  estate  without  valuing  his  security  has  never  been  y^^ 
applied  to  applications  for  the  sequestration  of  the  separate  estate,  of  a 
Rolfe  v.  Flower,  Salting  &  Co,  (1)  only  deals  with  the  rule  of 
administration.   Even  though  there  be  a  rule  that  a  joint  creditor 
can  sequestrate  the  estate  of  one  of  the  joint  debtors,  that  does  ^^^ 
alter  the  nature  of  the  debt.      If  it  is  secured  the  creditor  must 
value  it 

[Griffith  C.J. — The  rule  is  that  the  creditor  must  value  every- 
thing which  if  given  up  will  augment  the  estate  of  the  debtor : 
Ex  parte  West  Riding  Union  Banking  Co,,  In  re  Turner  (2). 
In  this  case  each  of  the  executors  has  a  right  to  indemnity  out  of 
the  assets  of  the  testator :  In  re  Johnson,  Shearman  v.  Robin- 
son (3).  Over  those  assets  the  respondents  hold  security.  So 
that  if  that  security  ceased  to  exist  the  estates  of  the  executors 
would  be  augmented.] 

A  trustee  has  a  lien  on  goods  of  his  testator  out  of  which  he 
has  a  right  of  indemnity :  Jennings  v.  Mather  (4).  See  also 
Cracknall  v.  Janson  (5) ;  In  re  Baynes,  Ex  parte  Queensland 
Trustees  Ltd.  (6). 

The  act  of  insolvency  alleged  is  that  the  writ  of  execution  was 
returned  unsatisfied.  No  reasonable  opportunity  was  given  to 
this  appellant  to  satisfy  the  demand :  In  re  Johnson  (7).  See 
also  In  re  Field  (8). 

[They  also  referred  to  Robson  on  Bankr^iptcy,  3rd  ed.,  p.  618  ; 
Ex  parte  Chaiinbers,  In  re  Chambers  (9) ;  Williams  on  Bank- 
ruptcy, 8th  ed.,  pp.  169, 164 ;  Ex  parte  Dickin,  In  re  Foster  (10).] 

Weigail,  for  the  respondents.  For  the  purposes  of  the  judg- 
ihent  in  respect  of  which  these  insolvency  proceedings  have  been 
brought  there  must  be  deemed  to  have  been  a  partnership  of 
Thomas  Whitelaw  &  Co.,  and  the  two  appellants  must  be  deemed 

(1)  L.R.  1  P.C,  27.  (6)  9  Q.L.J.,  214. 

(2)  19  Ch.   D.,  105,  at  p.  112,  per  (7)  18  V.L.R.,  788 ;  14  A.L.T.,  121. 
Jtuel,  M.R.  (8)  17  AL.T.,  30. 

(3)  15  Ch.  D.,  548.  (9)  2  Mont.  &  Ayr.,  440. 

(4)  (1902)  1  K.B.,  1.  (10)  L.R.  20  Eq.,  767. 
(6)  6Ch.  D.,  735. 
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H.  C.  OF  A.    to  be  members  of  it,  Savage  by  his  non-appearance,  and  Cordelia 

^^^_^       Whitelaw  by  her  appearance  as  a  partner:  Rules  of  Supreme  Court 

Savage      1884,  Order  XIL,  r.  15;  Oixier  XLII.,  r.  10.     The  three  executors 

Union  Bank  ^^^^  ^  deemed  to  be  liable  on  the  basis  of  a  legal  partnership  exist- 

OF  ArsTRAMA  ing  bctweeu  them,  and  to  have  made  an  agreement  between  them- 

selves  which  in  law  amounts  to  a  partnership.    If  persons  agree  to 

WhITKI  AW 

i-   '        carry  on  a  merchants*  business  under  a  firm  name,  they  are  part- 

otAustrama  ^^^^'  ^^^  ^^  persons  carry  on  busine&s  for  profit  they  are  in  law 
Ltd.        partners  although  there  may  be  an  agreement  between  them  that 
they  shall  not  be  partners.     If  co-owners  put  their  property  to  a 
common  use  and  it  is  controlled  as  much  by  one  as  by  another, 
they  are  partners:  Lindley  on  Partiierahip,  7th  ed.,  p.  10;    see 
also  Wighimanx.  Tattr?iroe(l);   WUliama  on  Executors,  10th  ed., 
p.  1430.     The  use  of  the  word  "  firm  "  and  its  registration  under 
the  Registration  of  Firms  Act  1892  connote  a  partnership.    Even 
if  the  appellants  are  not  estopped  from  denying  that  there  was  a 
partnership,  the  facts  are  such  that  the  learned  Judge  was  justified 
in  finding  that  there  was  a  partnership.     To  hold  now  that  there 
was  no  partnership  would  be  virtually  to  set  aside  that  judgment 
Having  obtained  judgment  against  the  partnership,  the  creditor 
can  enforce  it  against  the  partners  separately :  In  re  Wenhum, 
Ex  parte  Battams  (2);   Davis  dj  Son  v.  Morris  (3).      So  also  a 
creditor  who  has  a  judgment  against  several  joint  debtors,  may 
enforce  it  against  them  separately  :  In  re  Low,  Ex  parte  Gibson 
(4).     It  lias  been  considered  law  for  the  past  one  hundred  years 
that  a  creditor  may  make  individual  partners  insolvent  on  a 
judgment  against  a  partnership:  Lindley  on  Partnership,  7th 
ed.,  p.  703;    Wace  on  Bankruptcy,  p.  45.     The  same  rule  applies 
to  joint  debtors.     The  decision  in  In  re  Stevenson  (5)  that  the 
security  over  the  partnership  property  need  not  be  valued  is 
correct.     For  the  purposes  of  insolvency  the  estate  of  a  tirm  is 
regarded  as  entirely  distinct  from  the  estates  of  the  partners :  B& 
Plummer  (6).     To  give  up  the  security  to  the  firm  would  be  for 
the  benefit  of  the  creditors  of  the  firm  in  priority  to  those  of  the 
partners.     The  security  could  not  be  given  up  to  the  trustee  of 


(1)  1  M.  k  S.,  412. 

(2)  (1900)  2  Q.K,  698.  at  p.  704. 

(3)  10  Q.B.D.,  436,  at  p.  448. 


(4)  (189o)  1  Q.B.,  734. 

(5)  19  V.L.R.,  060;  15  A.L.T.,  llfl. 

(6)  1  Phil.,  5(5. 
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one  of  the  partners.     The  secunty  which  a  secured  creditor  is  H*  C-  ®'  ^' 
required  under  sec.  37  of  the  Insolvency  Act  1890  to  value  or  give 
up  is  a  security  over  the  property  of  the  debtor:  Sec.  67  (v.);      savaoe 
Robson  on  Bankruptcy,  2nd  ed.,  pp.  226,  243.     Even  if  there  is  tjnion  Bank 
no  partnership  here  the  security  is  over  the  property  not  of  the  of  Australia 
debtors  but  of  the  beneficiaries.      The  fact  that  the  appellants        — '• 
have  a  right  of  indemnity  against  their  testator's  estate  does  not       h™I'*^w 

alter  the  position,  and  cannot  put  the  creditors  in  a  worse  position  Union  Bank 
,  ,  ^  ^  OF  Australia 

than  that  in  which  they  would  otherwise  be.  What  the  creditor  Ltd. 
is  required  to  give  up  is  a  security,  but  for  the  existence  of  which, 
the  property  which  is  the  subject  matter  of  the  security  would 
pass  to  the  trustee  of  the  debtor :  Ex  parte  WpM  Riding  Union 
Banking  Co, ;  In  re  Ttumer  (1) :  See  also  In  re  Whittles  (2).  Any 
right  of  indemnity  the  appellants  have  is  subject  to  the  rights  of 
creditors.  Admitting  all  the  equities  of  the  appellants,  the  result 
of  wiping  out  the  security  would  not  be  to  vest  anything  in  their 
trustees  in  insolvency.  If  this  security  were  given  up  the 
property  would  vest  in  the  trustees  subject  to  the  rights  of  the 
creditors  to  be  paid,  then  to  the  right  of  the  trustees  to  indemnity, 
and  then  for  the  benefit  of  the  beneficiaries.  If  the  Court  holds 
that  the  security  should  have  been  valued,  the  respondents  should 
be  allowed  to  amend :  Lewis  on  Insolvency,  p.  45 ;  Ex  parte 
Vanderlinden,  In  re  Pogose  (3). 

[He  also  referred  to  Ex  parte  English  and  American  Bank ; 
In  re  Fraser,  Trenholnx  &  Co,  (4) ;  Yate-Lee  and  Wace  on  Bank- 
i^wptcy,  3rd  ed.,  p.  588 ;  Lewis  on  Insolvency,  p.  128 ;  In  re 
Merry  (5) ;  Main  v.  Duerdin  (6).] 

Irvine  in  reply.  The  appellant  Savage  not  being  a  partner, 
and  he  not  being  named  personally  in  the  judgment,  there  is  no 
valid  execution  against  him.  Whether  the  trustees  were  partners 
or  not  is  a  question  of  fact.  The  Registration  of  Firms  Act  1892 
does  not  show  that  they  were  partners.  If  proceedings  could  be 
taken  to  set  aside  the  execution,  the  act  of  insolvency  would  not 
be  complete.  The  whole  of  the  issues  raised  by  the  petition  have 
to  be  proved  and  the  burden  of  proof  is  upon  the  petitioner: 

(1)  19  Ch.  D.,  105.  (4)  L.R.  4  Ch.,  49. 

(2)  14  A.L.T.,  62.  (5)  13  y.L.R.,  193  ;  8  AL.T.,  188. 

(3)  20  Ch.  D.,  289.  (6)  7  A.L.T.,  139. 

VOL.  in.  80 
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H.  C.  OF  A.  Inaclveiicy  Act  1890,  sec.  47.     See  Davi^  &  Co.  v.  Aiidree  <£  Co. 

^ '^       (1).     The  non-appearance  of  Savage  is  not  an  admission  that  he 

Savage  is  a  partner.  If  it  be  taken  as  an  admission  it  might  be  that  be 
Umo/  Bank  ^^^^  ^^^  have  the  right  to  set  aside  the  execution,  but  he  oonld 
OF  Australia  set  up  that  he  was  not  a  partner  when  it  was  sought  to  make 

him  insolvent  in  respect  of  a  judgment  against  the  partnership. 

p  The  rule  in  Re  Pluminer  (2)  only  applies  where  there  is  an  insoK 

Union  Bank  yency,  and  the  question  is  one  of  the  administration  of  the  insol- 
OF  Australia  '^ '  ^ 

Ltd.        vent  estate. 


Isaacs  A.Q.  in  reply.  The  Court  should  not  apply  the  artificial 
doctrine,  established  after  much  struggle  for  the  purpose  of  making 
creditors  marshal  their  debts,  so  as  to  enable  a  creditor  to  make 
his  debtor  insolvent  without  valuing  his  security.  The  security 
which  must  be  valued  or  given  up  is  a  security  over  the  property 
of  the  debtor,  but  it  may  be  over  his  separate  property  or  over 
property  of  which  he  is  one  of  the  joint  owners.  To  "  give  up  " 
the  security  means  to  relinquish  the  security  so  far  as  the  particular 
debtor  is  concerned,  and  does  not  imply  the  physical  act  of  handing 
over  the  document  evidencing  the  security.  There  is  no  doubt 
that  executors  carrying  on  the  business  of  their  testator  have  a 
right  of  indemnity  :  In  re  Frith)  Newton  v.  Rolfe  (3) ;  Jennhigs 
V.  Mather  (4) ;  Dowse  v.  Gorton  (5).  In  this  case  the  right  of 
indemnity  is  secured  by  a  lien  over  the  goods  used  in  the  business. 

[He  also  referred  to  In  re  Curtain  and  Healey  (6) ;  Ex  parte 
Philps ;  In  re  Moore  (7) ;  Holden  v.  Bku:k  (8) ;  Johnston  v.  Sal- 
vage Association  (9) ;  Holdeniess  v.  Shackels  (10).] 

Our.  adv.  vult. 


Griffith  C.J.  The  appellant  Savage  is  one  of  the  executors 
and  trustees  of  Thomas  Whitelaw,  who  died  in  1879,  and  who 
had  previously  carried  on  business  under  the  style  of  Thoma.s 
Whitelaw  &  Co.  The  appellant  Cordelia  Whitelaw  is  executrix 
and  trustee  of  Thomas  Whitelaw,  and  there  was  a  third  executor 


(1)  24  Q.B.D.,  598,  at  p.  606. 

(2)  1  Phil.,  56. 

(3)  (1902)  1  Ch.,  342. 

(4)  (1901)  1  K.B.,  108. 

(5)  (1891)  A.C.,  190. 


(6)  5  V.L.R.  (LP.  &  M.),  109. 

(7)  L.R.  19Eq.,256. 

(8)  2C.L.R.,  768. 

(9)  19Q.B.D.,458. 

(10)  8B.  J^C.,612. 
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and  trustee.  On  the  death  of  Thomas  Whitelaw  his  executors  H. 
and  executrix,  under  a  power  contained  in  the  will,  carried  on 
business  under  the  same  firm- name  for  several  years,  and,  comply-  j 
ing  with  the  provisions  of  the  Registration  of  Fimia  Act  1892,  ^^ 
registered  their  firm-name  and  described  themselves  as  the  oxecu-  ^''- 
tors  of  the  will  of  the  late  Thomas  Whitelaw  deceased.  By  that 
Act  every  firm  carrying  on  business  under  a  firm-name  other 
than  the  names  of  the  persons  carrying  on  the  business  is  bound  ^\^ 
to  register  the  firm-name,  whether  those  persons  are  partners  or 
not.  For  the  purposes  of  the  business  the  firm  had  dealings  with  o 
the  respondent  bank  and  obtained  an  overdraft,  to  secure  which 
they  gave  the  respondents  security  over  property  which  was 
used  in  the  trade.  The  form  of  the  security  is  not  material. 
Subsequently  the  respondents  brought  an  action  against  the  firm 
of  Thomas  Whitelaw  &  Co.  and  several  other  persons,  who  were 
guarantors  of  the  overdraft,  taking  advantage,  as  they  contended 
they  might,  of  the  Rules  of  the  Sujyreme  Court  1884  allowing 
actions  to  be  brought  against  a  firm.  The  rule  relied  upon  is 
Order  XVI.,  r.  14,  which  provides  that  any  two  or  more  persons 
being  liable  a»s  co-partners  may  be  sued  in  the  name  of  their 
respective  firms.  Order  XLII.,  r.  10,  provides  that  where  a 
judgment  is  against  a  firm  execution  may  issue  against  any 
person  who  has  appeared  in  his  own  name,  or  who  has  admitted 
on  the  pleadings  that  he  is  or  has  been  adjudged  to  be  a 
partner,  and  against  any  person  who  has  been  served  as  a  partner 
with  a  wi'it  of  summons  and  has  failed  to  appear.  The 
respondents  having  issued  their  writ,  served  both  the  appellants. 
The  appellant  Savage  took  no  notice  of  the  writ,  and  the  appel  - 
lant  Cordelia  Whitelaw  entered  an  appearance  as  a  member  of  the 
firm.  The  respondents  proceeded  with  the  action  and  obtained 
judgment  against  the  firm,  and  thereupon  iasued  execution 
against  each  of  the  appellants  individually,  seeking  to  take 
advantage  of  Order  XLII.,  r.  10.  In  each  case,  the  execution  not 
liaving  been  satisfied,  a  petition  was  presented  for  the  sequestra- 
tion of  the  estate  of  the  respective  appellant.  In  Savage's  case 
the  petition  alleged  that  judgment  had  been  recovered  against 
a  firm  of  which  Savage  was  a  partner.  The  petition  against 
Cordelia  Whitelaw  alleged  that  she  had  entered  an  appearance  in 
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H.  C.  OP  A.   her  own  name  under  Order  XII.,  r.  15,  and  was  liable  to  satisfy 

1006 

^ ^       the  judgment.   The  petition  in  Savage  s  case  also  alleged  that  the 

Savagk      petitioners'  debt  was  wholly  unsecured,  inasmuch  as  the  petitioners 
Unio/  Bank  ^^^^  ^^  security  the  value  of  which  they  were  required  by  law  to 

OF  Australia  estimate  for  the  purpose  of  petitioning,  the  only  security  being  a 
Ltd. 
security  over  portion  of  the  estate  of  the  firm  of  Thomas  White- 

,,  law  &  Co.,  or  over  assets  belonging  to  Savage  jointly  with  other 

Union-  Bank  persons,  and  a  certain  cfuarantee.   In  Cordelia  Whitelaw's  case  the 
OF  Australia  ^  '  &  ^ 

Ltd.        petition  alleged  that  the  petitioners'  debt  was  wholly  unsecured, 
Griffith  C.J.     but  it  appeared  by  the  affidavit  in  support  that  the  petitioners  held 
the  security  to  which  I  have  already  referred.     Objections  to  the 
orders  nisi  for  sequestration  were  duly  lodged  according  to  the 
practice  of   the  Court.      In  each  case  it  was  objected  that  the 
respondent   to   the  insolvency   proceedings  was  not  liable  as  a 
partner  of  the  alleged  firm   against  which  judgment  had  been 
recovered,  and  that   the  petitioners  held  security  which   the}' 
ought  to  have  stated  that  they  were  willing  to  give  up  for  the 
benefit  of  tlie  creditors,  or  to  give  an  estimate  of  its  value.     The 
second  objection  is  founded  upon  sec.  37  of  the  Insolvency  Act 
1890,  which  provides  that  the  debt  of  the  petitioning  creditor 
"  must  not  be  a  secured  debt  unless  the  petitioner  state  in  his 
petition  that   he  will   be  readj^  and  willing  to  give  up  for  the 
benefit  of   the  creditora  after  adjudication  of  sequestration  or 
unless  the  petitioner  is  willing  to  give  an  estimate  of  the  value 
of  his  security,  in  which  latter  case  he  may  be  admitted  as  a 
petitioning  creditor  to  the  extent  of  the  balance  of  the  debt  due 
to  him  after  deducting  the  value  so  estimated."     The  petitioner 
is  required  in  that  case  to  give  up  his  security  to  the   trustee 
in   insolvency    upon   payment  of  the  estimated   value.      Both 
petitions   came   on   for  hearing  before  Hood  J.      With   regard 
to  the  second  objection,  that  the  debt  was  a  secured  debt,   the 
learned  Judge  considered  himself  bound  by  In  re  Stevenson  (1), 
in   which  the  Full  Court  reversed  the  judgment  of  Hodges  J., 
and  held  that  when,  on  a  judgment  against  a  firm,  there  is  a 
petition    for    the   sequestration    of    the    estate    of    one   of   the 
members  of  the  firm,  the  petitioner  need  not  ofier  to  give  up 
or  value  a  security  which  he  holds  over  the  property   of   the 

(1)  19V.L.R.,e60;  15  A.L.T.,  119. 
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firm.  No  doubt  Hood  J.  was  bound  to  follow  that  judginen 
With  respect  to  the  objection  that  the  appellants  were  not  par 
ners  of  the  finn,  the  learned  Judge  was  of  opinion  that  the 
were  partnera,  and  that  they  were  bound  by  the  judgment  againi 
the  firm.  I  shall  have  occasion  later  on  to  refer  more  fully  to  tl 
actual  relations  between  the  parties.  So  far  as  I  can  see  at  presen 
the  members  of  the  firm  were  not  partners,  although  the  doctrir 
of  implied  agency  applicable  to  partners  may  have  applied  \ 
them.  They  were  three  executors  carrying  on  the  business  whic 
had  been  carried  on  by  the  testator  but  not  as  partnera  They  ha 
no  common  assets.  The  bank  knew  they  were  not  partners,  an 
knew  the  actual  facts.  Whether  under  those  circumstances  eithi 
of  the  appellants  can  object  that  the  judgment  obtained  againi 
the  firm  was  not  operative  against  them  under  the  Rules  appea; 
to  me  a  question  of  some  difficulty — of  more  difficulty  wii: 
respect  to  Savage  who  took  no  notice  of  the  writ,  than  in  respei 
to  Cordelia  Whitelaw,  who  entered  an  appearance  as  a  membi 
of  the  firm,  although  in  my  opinion  she  was  not  a  member  i 
the  firm.  Whether  she  was  bound  by  that  admission  or  not  it 
not  for  my  present  purpose  necessary  to  determine. 

I   proceed  to  deal  with  the  case  on  the  assumption  (1)  thi 
there  was  a  partnership,  and  (2)  that  the  goods  mortgaged  to  tl 
respondents  were  partnership  assets,  and  to  consider  whether  t 
petitioning  creditors  were  bound  to  value  their  security.      T 
judgment  debt  was  clearly  a  joint  debt.      The  Insolvency  A 
1890  provides  by  sec.  41  that  a  creditor  of  a  firm  may  petiti<: 
against  all  or  any  one  or  more  of   the  partners  of  such  fii 
to  have  the   estate   of  such   firm   placed   under   sequestratic 
provided   that  any  such  partner  has  committed  an  act  of  ii 
solvency  whereby  the  creditors  of  the   firm  may   be   defeat! 
or   delayed,  "provided  always  that  nothing   herein  contain; 
shall  extend  or  be  construed  to  prevent  the  creditor  of  any  fii 
from   proceeding  against  any   partner   or   the   separate   estfi 
of  any  partner  thereof  in  respect  of  debts  due  by  such  firm  i 
the  same  way  in  which  it  is  herein  provided  that  the  credii  i 
of   any  person    may   proceed    against    him   and    his   estate   i 
respect  of  debts  due  by  such  person  in  his  individual  capacit  • 
That  recognizes  the  rule,  said  to  have  been  laid  down  a  long  ti:  i 
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fl.  C.  OF  A.  ago,  tliat  a  creditor  of  a  firm  might  petition  for  the  sequesti-atiwi 

1906.        ^{  y^g  estate  of  a  single  member  of  the  firm.     In  sec.  109  of  the 

Sava<;e      Insolvency  Act  1897,  it  is  provided  that : — *'  Any  creditor  whofle 

Union  Bank  ^®^^  ^®  sufficient  to  entitle  him  to  present  an  insolvency  petition 

OF  Australia  against  all  the  partners  of  a  firm  may  present  a  petition  against 

any  one  or  more  partners  of    the  firm  without  including    the 

HiTFXAw    Qj.j^g^.g  "     jjj  g^^jj^  Q^  case,  then,  is  it  necessary  for  the  creditor  to 
Union  Bank  yai^e  the  security  he  holds  over  the  assets  of  the  firm?     It  is  a 

OFArSTRAUA  "^ 

Ltd.        settled  i*ule  that  in   the   administration  of  joint  and  separate 
Griffith  C.J.    assets,  that  is,  upon  an  adjudication  of  sequestration  of  a  part- 
nership, the  joint  and  separate  estates  are  treated  as  different 
properties,  and  that  creditors  of  the  separate  estate  of  a  partner 
need  not  value  the  securities  which  they   hold  over  the  joint 
estate,  and,  conversely,  that  creditors  of  the  joint  estate  need 
not   value   the   securities   which   they   hold   over  the   separate 
estate.      That  is  a  rule  of  administration,  and   was  laid  down 
for  the  convenience  of  administration,  and   is,  I  think,    a  rule 
of  fairness.      At  any  rate,  it  is  a  rule  of  administration,  but  it 
has  never,  so  far  as  I  know,  been  applied  in  considering  the 
amount  of  a  petitioning  creditor's  debt.      Li   my  opinion,  the 
conclusion  to  which  the  Full  Court  came  in  In  re  Stevenson  (1) 
was  erroneous  for  two  reasons.    First  of  all,  the  right  of  a  creditor 
of  a  partnership  to  make  one  of  the  partners  insolvent  depends 
upon  his  claim  against  the  firm,  and  it  would  be  a  very  extra- 
ordinary  thing  if  a  petitioning    creditor  had   a   greater   right 
against  the  individual  members  of  the  firm  tlian  he  has  against 
them  in  the  aggi'egate,  so  that,  although  the  debt  of  the  partner- 
ship was  not  such  that  he  could  petition  against  the  partnership, 
he  could  nevertheless  petition  against  each  of  the  members  of  the 
partnership  and  make  them  severally  insolvent  without  valuing 
the  security  held  over  the  assets  of  the  partnership.     The  result 
would  be  that  a  creditor  of  a  firm,  though  fully  secured,  would 
be  entitled  to  make  every  member  of  the  firm  insolvent  if  the 
debt  amounted  to  £50.     Such  a  result  would  be  extraordinaiy 
and,  I  think,  extremely  unjust.      I  do  not  think,  upon  the  con- 
struction of  sec.  37  of  the  Insolvency  Act  1890  alone,  that  such 
a  result  can  follow. 

(1)  19V.L.FL,  660;  15  A.L.T.,  119. 
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Reliance  is  placed  upon  the  rule  introduced  originally  by  Lord  H-  ^-  ^^  ^- 

Eldon,  which  was  finally  developed  by  Lord  Lyndhursty  and  which       '^ 

is  stated  clearly  by  Jeasel  M.R.,  in  a  case  to  which  I  will  afterwards      Sav  agk 
refer,  but  which  has  never  been  applied  to  the  case  of  a  petition-  union  Bank 
ing  creditor.     The  conditions  in  sec.  37  are  that  the  debt  must  o*' Australia 

.  .  .  .  Ltd. 

not  be  a  secured  debt  "  unless  the  petitioner  state  in  his  petition        

that  he  will  be  ready  to  give  up  such  security  for  the  benefit  of  „, 

the  creditors    ...     or  unless  the  petitioner  is  willing  to  give  ^^^^  ^^,^,^ 

an  estimate  of  the  value  of  his  security."     Now,  what  is  the  debt        l^i>. 

in  respect  of  which  the  respondent  bank  in  this  case   was  a    GnfBth  c. j. 

creditor  ?     On  the  assumption  upon  which  we  are  proceeding,  it 

is  a  joint  debt  of  the  firm.     For  that  joint  debt  the  respondents 

have  a  security  which  they  must  either  value  or  offer  to  give  up  for 

the  benefit  of  the  creditors.     Upon  the  mere  words  of  the  Act  I 

think  that  is  the  inevitable  conclusion,  and  it  is  supported  by  the 

words  of  sec.  41  and  by  the  words  of  sec.  109  of  the  Insolvency 

Act  1897,  which  both  assume  that  that  is  the  case. 

But  there  is  another  objection  which  I  think  is  equally  fatal. 
I  will  refer  briefly  to  the  rule  which  is  more  fully  stated  in  Ex 
parte  West  Riding  Union  Banking  Co.;  In  re  Turner  (1).  In 
that  case  Chief  Judge  Bacon,  a  judge  of  very  large  experience  in 
bankruptcy  matters,  said  (2) : — "  The  settled  rule  is  that  a  creditor 
cannot  come  and  take  a  share  of  the  bankrupt's  property  and  also 
retain  a  part  of  it  as  appropriated.  I  never  heard  that  called  in 
(juestion.  What  does  it  signify  whether  it  is  separate  property 
of  the  bankrupt  or  joint  property  of  the  bankrupt  and  another 
person  ?  .  .  .  .  The  question  is  whether,  claiming  to  prove 
their  debt  in  the  bankruptcy  of  one  of  the  two  persons,  they  must 
realize  the  security  which  they  hold  on  that  man's  property 
before  they  take  a  dividend  from  his  estate  with  the  other 
creditors  ?  Can  any  instance  be  referred  to  in  which  a  man  has 
been  allowed  to  retain  his  interest  in  the  subject-matter  of  a 
mortgage,  and  yet  to  prove  regardless  of  the  mortgage  ?  The  rule 
is  that  if  you  have  a  security  you  must  realize  it,  you  must  get  as 
much  out  of  it  as  you  can.  Ex  parte  English  and  American  Bank 
(3)  has  no  kind  of  application  to  the  present  case."     On  appeal  to 

(1)19  Ch.  D.,  103.  (2)  19  Ch.  D.,  105,  at  p.  110. 

(3)  L.H.,  4Ch.,  49. 
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H.  C.  OF  A.  the  Court  of  Appeal,  Jesad  M.R.  said  (1) : — "  The  principles  of  Uh? 
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bankruptcy  law  are  plain  enough.   A  man  is  not  allowed  to  prove 

Savage      against  a  bankrupt's  estate  and  to  retain  a  security  which,  if  given 

Union  Bank  ^P'  would  go  to  augment  the  estate  against  which  he  proves.    That 

OF  AusTBALiA  13  thc  priuciplc  of  the  whole  thing.    The  only  question  is  whether, 

if  the  security  were  given  up,  it  would  augment  the  estate  ?     Of 

p  course,  if  the  security  was  given  by  a  stranger  and  you  -were  to 

^^Ad^to  ^^*  cancel  it,  you  would  not  augment  the  bankrupt's  estate  to  the 
Ltd.        extent  of  one  farthing,  and  consequently  such  a  security  need  noi 
Griffith  C.J.     be  given  up.   Then  the  question  arose,  in  consequence  of  the  very 
peculiar  rules  of  bankruptcy   in   this  country  as  regards  the 
administration  of  partnership  estates,  by  which  a  distinction  is 
made  between  the  partnership  as  a  community  and  each  individual 
partner  as  a  separate  entity,  viz.,  whether  the  rules  which  applied 
to  a  security  upon  the  assets  of  strangers  would  apply  as  between 
the  separate  estate  of  a  partner  and  the  joint  estate  as  it  is  called, 
that  is,  the  estate  of  the  partnership  firm.     Now  our  bankruptcy 
law  (it  is  peculiar,  but  it  is  well  established,)  treats  the  partnership 
estate  as  an  entirely  separate  thing  from  the  individual  partner  s 
estate,  so  that  you  have  a  separate  estate  of  each  individual  part- 
ner, and  a  joint  estate  or  a  partnership  estate  of  the  firm.  The  one 
is  distributed  among  what  are  called  joint  creditors,  that  is,  the 
partnership  creditors ;  the  other  among  the  separate  creditors  of 
the  partners.     The  case  soon  arose  where  a  man  who  had  a  joint 
debt  had  a  security  on  the  separate  estate  of  a  partner,  and  the 
question  was  whether  that  was  within  the  rule  which  enabled  a 
man  to  prove'  for  the  full  amount  of  his  debt,  without  giving  up 
his  security,  when  the  property  pledged  was  that  of  a  stranger. 
It  was  held  that  it  was,  and  for  this  very  simple  reason,  that  his 
giving  up  his  security  would  not  augment  the  joint  estate.     The 
giving  up  his  security  not  augmenting  the  estate  a^inst  which 
he  proved,  it  was  held  that  he  need  not  give  up  his  security.    The 
converse  case  afterwards  came  to  be  argued,  and  it  was  decided  in 
the  same  way."   He  then  referred  to  In  re  Plummer  (2),  in  which 
the  principle  was  stated  by  Lord  Lyndhurst.    He  then  continued  : 
"  Now,  that  being  the  principle,  has  it  ever  been  extended  beyond 
the  case  of  joint  and  separate  estate  ?   So  far  as  I  am  aware  never." 

(1)  19  Ch.  D.,  105,  at  p.  112.  (2)  1  PhiL,  56. 
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Towards  the  end  of  the  judgment,  in  reference  to  the  suggestioi 
that  there  had  been  a  renewed  partnership,  he  said  (1) : — "  If  i 
were  necessary  to  consider  it,  I  must  say  I  should  not  think  i 
made  any  difference,  because  the  dissolution  of  the  partnershi 
would  foUow  on  the  adjudication,  and  then  the  share  of  the  pari 
nership  property  would  still  be  a  part  of  the  bankrupt's  estate." 

The  only   apparent  authority  I  know  of  to  the  contrary   i 
the  dictum  of  Sir  W.  Page  Wood  L.J.  in  Ex  parte  English  an 
American  Bank;  In  re  Eraser,  Trenholm  &  Co,  (2),  which  Chic 
Judge  Ba/ion,  in  the  case  to  which  I  have  just  referred,  brushe 
aside,  saying  that  it  had  no  kind  of  application,  and  which  th 
members  of  the  Court  of  Appeal  did  not  think  it  necessary  i 
mention.  In  Ex  parte  English  and  American  Bank;  In  re  Erase 
Trenholm  &  Co,  (3),  Sir  W,  Page  Wood  L. J.  said : — "  The  questic 
is,  who  are  the  persons  interested  in  this  cotton  ?     If  it  is  not  tl 
bankrupts  alone,  the  bankrupts  being  jointly  interested  with  oi 
or  more  other  persons,  it  is  agreed  that  the  creditors  would  1 
entitled  to  prove  without  giving  up  the  value  of  the  security 
He  then  examined  the  facts  and  concluded : — "  That  brings  tl 
case  within  those  where  the  thing  pledged  is  not  the  property  < 
the  bankrupt  alone,  but  the  property  of  the  bankrupt  and  son 
other  person,  and  in  such  circumstances  the  creditor  may  mal 
his  proof  without  deducting  the  value  of  his  security."     Tho 
dicta  are  not  supported  by  any  of  the  cases  referred  to  in  arg 
ment,  nor  ha^s  any  case  been  brought  to  our  notice  which  suppor 
them.     It  appears  that  the  point  was  not  argued  in  that  case,  bi 
as  Jessel  M.R.  said  in  Ex  parte  West  Riding  Union  Banking  d 
In  re  Turner  (4),  there  is  no  instance  in  which  that  rule  has  be< 
applied  except  in  the  administration  of  joint  and  separate  estate 
The  reason  of  the  thing  is  that  given  by  Jessel  M.R  that  on  tl 
adjudication  of  bankruptcy  of  one  of  the  partners,  the  partnersh 
is  dissolved,  and  the  trustee  in  bankruptcy   becomes   co-own 
with  the  other  partners  in  the  partnership  estate,  and  clear 
the  bankrupt's  share  is  separate  estate  over  which  the  credit 
has  security.    For  both  the  reasons  I  have  given  I  am  of  opini( 

(1)  X^  Ch.  D.,  105,  at  p.  116.  (3)  L.R.  4  Ch.,  49,  at  p.  56. 

(2)  L.R.  4  Ch.,  49.  (4)  19  Ch.  D.,  106. 
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H.  C.  OF  A.  that  the  decision  in  In  re  Stevenson  (1),  is  erroneous,  and  that 

^ •        the  judgment  of  Hodges  J.  was  correct. 

Savaok  ^^  ^^^  I  have  dealt  with  the  matter  on  the  assumption  that  this^ 

Union  Bank  ^^^  *  partnership,  and  that  the  property  mortgaged  was  partner- 
OF  Australia  ship  property.     But,  in  truth,  it  was  nothing  of  the  kind.     The 

real  facts  are  quite  different.     In  my  opinion,  the  executors  ^rere 

^^    ^^    not  partners,  and  if  they  were,  the  property  was  not  partnership 

Union  Bank  property.    It  was  the  trust  estate  of  the  testator,  and  the  securit3' 
OF  Australia  .  . 

l^D.  was  a  security  over  the  estate  of  some  other  persons,  viz.,  the 
Griffith  C.J.  t>eneficianes.  If  that  was  all  that  appeared  in  the  case  it  would 
not  1x5  necessary  to  value  the  security.  But  this  is  not  all  that 
there  is  in  the  case.  I  have  pointed  out  that  the  executors  were 
carrying  on  the  business  under  the  provisions  of  the  will.  In  the 
case  of  Dowse  v.  Oorton  (2),  Lord  HerscJiell  said :  "  I  think  it  is 
clear  that  where  a  business  has  been  carried  on  under  such  an 
authority  as  was  conferred  upon  the  executors  by  the  will  of  this 
testator,  they  would  be  entitled  to  a  general  indemnity  out  of  the 
estate  as  against  all  persons  claiming  under  the  will."  Lord 
Macnagftten  said  (3) : — "If  the  busineas  has  been  properly  con- 
tinued as  between  the  executors  and  the  creditors,  or  if  the 
creditors  choose  to  treat  it  so,  which  comes  to  the  same  thing,  the 
executors  are  entitled  to  be  indemnified  against  all  liabilities 
properly  incurred  in  carrying  it  on." 

It  is  also  clear  that  the  property  could  not  be  taken  in  execu- 
tion under  the  judgment  against  the  executors.  That  was  deter- 
mined in  Jennings  v.  Matlier  (4).  In  that  case  one  Mather  had 
been  appointed  trustee  under  a  deed  of  assignment  for  the  benefit 
of  creditor,  and  in  that  capacity  had  carried  on  business,  in  .the 
course  of  which  he  had  contracted  debts  for  which  he  was  per- 
sonally liable.  Jennings,  a  creditor,  sued  Mather,  recovered 
judgment  and  issued  execution  against  the  goods  which  Mather 
held  as  trustee,  and  they  were  seized  by  the  sheriff.  Mather 
having  been  made  bankrupt,  his  trustee  in  bankruptcy  claimed 
the  goods  and  the  sheriff  intei-pleaded.  The  ground  on  which 
the  trustee  in  bankruptcy  claimed  was  that,  although  the 
goods  were  not  Mather's  and  did  not  pass  to  his  trustee  in 

(1)  19  V.L.R.,  600  ;  15  A.L.T.,  119.  (3)  (1891)  A.C.,  190,  at  p.  203. 

(2)  (1891)  A.C.  190,  at  p.  199.  (4)  (1901)  1  K.B.,  108. 
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l>ankruptcy,  yet  Mather  had  a  right  to  the  f 
goods    in    order    to    give    effect    to    his    lieu 
them    for    expenses    incurred    in    carrying    c 
and    that  right   passed    to   the  trustee    in  bai 
nedy  J.,   whose  judgment   was   referred   to  w 
Stirling  LJ.  in  the  Court  of  Appeal  (1),  after 
goods  were  assets  of  the  trust  estate,  said  (2): 
something  follows  in  equity  which,  it  seems  to  me, 
judge  has  overlooked.     While  there  can  be  no  ri 
created  in  the  course  of  the  trading  to  treat  as  go 
goods  which  form  part  of  the  trust  estate,  still  i\ 
that  the  trustee  has  a  right  and  interest  in  thoa 
he  has  a  right  to  an  indemnity  in  the  nature  of 
goods.     It  necessarily  follows,  as  it  seems  to  me, 
has  a  right  to  prevent  any  person  from  carrying  s 
and  to  say  to  everybody,  including  the  cestui 
entitled  to  an  indemnity  out  of  those  goods,  and  1 
pecuniary  interest  in  them.'"     In  the  same  case. 
Appeal  (3),  Collins  M.R.  said : — "  Matlier  was  the 
deed  of  assignment,  made  by  Smales  Brothers  &  C 
of  their  creditors.     As  such  trustee  he  had,  in  d 
trust  estate,  incurred  personal  liabilities,  among 
debt  due  to  the  execution  creditor.     Having  inc\ 
as  a  trustee  in  dealing  with  the  trust  estate,  he  w 
as  against  the  trust  estate  to  indemnity  in  respet 
liabilities  so  incurred  by  him     .     .     .     The  cla 
as  Mather's  trustee  in  bankruptcy,  is  not  entitle 
the  goods  taken  in  execution  passed  to  him  as 
bankrupt ;  but  he  claims  to  stand  in  the  bankr 
regard  to  any  lien  he  may  have  on  the  trust  esta 
as  against  the  execution  creditor,  he  is  entitled  t 
remain  available  for  the  purposes  of  the  indemn 
bankrupt  was  primd  fcwie  entitled.     It  is  clear, 
out,  that  the  execution  creditor  has  in  truth  no 
these   goods;   but  it  is  in  effect  contended  thi 
under  the  circumstances   to  consider,  for  the 

(1)  (1902)  1  K.B.,  1.  (2)  (1901) 

(3)  (1902)1  K.B.,  1,  at  p.  5. 
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H.  C.  OF  A.  interpleader  issue,   that   he   had  a   right  to  have   these   goods 

I  Ana 

taken  in  execution.     I  do  not,  however,  see  how  the  wrongful 

Say  AGS      seizure   of   the  goods  in  execution  can  displace   the   e<}uitable 

Union  Bank  "K^^*  which  Mather,  as  trustee,  priyad  facie,  had  with   regard 

OP  Australia  to  the  trust  estate  by  way  of  indemnity  against  the  personAl 

liabilities  incurred  by  him  in  fulfilling  his  trust."     He  then  dealt 

^  with  an  incidental  point  taken  at  the  hearing  that  there  might 

Union  Bank  have  been  a  breach  of  trust  which  took  away  Mather's  right  to 
ofAustraua  jo 

Ltd.  indemnity ;  and  he  said  that  that  should  have  been  proved  by  the 
Griffith  C.J.  P&i^y  alleging  it,  and  that  it  had  not  been  done.  In  the  same  case 
Mathew  J.  said  (1): — "The  position  originally  taken  up  by  the 
execution  creditor  left  out  of  sight  altogether  the  right  of  Mather 
as  a  trustee  to  indemnity  out  of  the  trust  property,  and  to  hold 
the  goods  seized  as  part  of  such  property  until  his  rights  in  respect 
of  them  are  ascertained.  That  right  appears  to  me  clearly  to 
exist,  and  to  form  a  part  of  Mather's  estate  which  passed  to  the 
claimant  as  his  trustee  in  bankruptcy."  That  case  is  exactly  in 
point  here.  It  follows  that  each  of  the  executors  was  entitled  to 
indemnity  out  of  the  trust  estate  for  all  liabilities  properly 
incurred  by  him  in  carrying  on  the  business,  and  that  that  was 
a  right  which  would  pass  to  his  trustee  in  insolvency,  and  any 
security  held  by  the  petitioning  creditor,  which  would  interfere 
with  the  enjoyment  of  that  right,  would  clearly  be  a  security  the 
giving  up  of  which  would,  in  the  words  of  Jeasd  M.R.  "  go  to 
augment  the  estate  "  of  the  insolvent  That  would  be  so  even  if 
the  three  trustees  could  be  considered  partners.  But,  in  truth, 
the  right  of  indemnity  possessed  by  each  of  them  was  an  individual 
right,  so  that  each  of  these  appellants  was  entitled  to  it,  and  it  was 
assets  which  would  pa^ss  to  his  or  her  trustee.  That  which  would 
pavss  would  be  a  lien  over  the  estate  of  Thomas  Whitelaw,  that  is, 
over  the  goods  the  subject  of  the  security.  The  goods  themselves 
did  not  pass  because  they  are  trust  assets,  but  the  right  of 
indemnity  was  a  right  which  would  paas,  and  could  only  become 
available  to  the  trustee  in  insolvency  if  the  security  were  given  up. 
Some  confusion  was  caused  by  assuming  that  "  to  give  up  " 
means  "  to  hand  over  in  specie  to  the  trustee  in  insolvency."  But 
it  does  not  mean  that.     It  means  "  to  get  the  security  out  of  the 

(1)  (1902)1  K.B.,  l,atp.  8. 
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way  "  so  that  the  property  would  go  to  augment  the  estate  of  th' 
insolvent.  I  am  of  opinion,  therefore,  that,  when  the  matter  i 
considered  upon  the  true,  ground,  as  well  as  upon  the  fals 
assumption,  the  petitioning  creditors  had  a  security  which  thej 
were  bound  to  value.  That  is  a  fatal  objection,  unless  the  petitioi 
is  amended.  We  need  not  say  anything  about  amendment,  becaus 
Mr.  Weigall  conceded  that,  if  we  held  that  In  re  Stevenson  (1 
was  wrongly  decided,  he  could  not  ask  for  an  amendment, 
am  of  opinion,  therefore,  that  both  the  appeals  should  be  allowec 

Barton  J.  I  am  of  the  same  opinion.  On  the  facf^s  it  is  nc 
made  clear  at  what  time  the  executors  began  to  overdraw  at  th 
bank,  though  a  witness,  who  had  been  accountant  to  the  White 
law  business  for  many  years  up  to  1903,  said  that  he  thought  th 
overdraft  commenced  in  1894,  which  would  be  after  the  registra 

tion  of  "  Thomas  Whitelaw  &  Co."  as  a  firm.     As  to  the  securit 

< 

for  the  overdraft,  apart  from  the  guarantee,  the  evidence  is  some 
what  meagre,  as  the  learned  Judge,  having  decided  that  at  tha 
stage  In  re  Stevenson  (1)  concluded  the  case  in  respect  of  th 
second  objection,  rejected  evidence  on  that  head  :  but  it  was  swor 
by  the  securities  clerk  that  the  bank  held  security  from  th 
estate  for  the  overdraft  in  the  shape  of  "  bond  warrants,  free  stoi 
warrants,  bills  of  lading,  wall  papers,  oils,  colours "  &c.,  none  ( 
which  had  been  realized  up  to  the  date  of  the  writ,  9th  Septembe 
1905,  when  their  value  was,  according  to  the  estimate  of  th 
executors,  £3,039  17s.  5d.  In  the  argument  before  us  the  fact( 
security  was  not  disputed. 

Savage's  case  and  a  similar  application  against  the  seven 
estate  of  Cordelia  Whitelaw  were  heard  together.  In  makiii 
the  orders  nisi  absolute,  His  Honor  as  to  the  first  of  Savage 
objections,  namely,  that  he  was  not  a  partner  of  the  alleged  fin 
against  which  judgment  was  recovered,  held  that,  as  the  executo; 
were  persons  carrying  on  a  business  in  common  with  a  view  1 
profit,  the  relation  between  them  was  that  of  partners,  havic 
regard  to  sec.  5  of  the  Partnership  Act  1891,  and  the  facts  i 
evidence. 

As  I  am  of  opinion  that,  even  if  Savage  was  a  partner,  tl 

(1)  19V.L.R.,660;  15  A.L.T.,  119. 
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H.  C.  OF  A.  security  which  the  bank  held  over  the  estate  should  have  been 

given  up  or  valued,  I  do  not  feel  called  on  to  consider  whether  he 

Savagk      ^'^^  ^  partner  or  not ;  but  I  wish  to  make  it  clear  that,  by  passing 

Union  Bank  ^  ^^^  other  questions,  I  must  not  be  taken  to  concur  in  the  view 

opArsTRALiA  that  the  relation  of  partnership  existed,  or  in  the  view  which 

— '-        Mr.  Weigall  pressed  us  to  adopt,  viz.,  that,  in  the  absence  of  such 

HiTKLAw   ^  relationship,  the  appellant  Savage  had  so  conducted  himself  as 

Union  Bank  ^  \^  estopped  from  denying  its  existence 

OF  AUSTRALIA  ^^  . 

Ltd.  In  support  of  the  view  that  a  creditor  of  a  partnership,  peti- 

plnouj.      tioniiig  for  tlie  se(|uestration  of  the  separate  estate  of  one  of  the 
partners,  must  give  up  or  value  a  security  held  by  him  over  the 
firm  s  estate,  the  learned  Chief  Justice  has  cited  several  authorities 
which  seem  to  me  to  establish  the  position,  and  it  is  unnecessan' 
for  me  to  i-efer  to  them  again.     But  it  may  be  well  to  turn  to  the 
judgment  of  Kennedy  J.  in  Jennings  v.  Mather  (!)  when  that 
case  was  before  the  Court  of  Queen  s  Bench,  for  in  the  Court  of 
Appeal  that  judgment  was  adopted  by  Stirling  L.J.  as  a  correct 
statement  of  the  law,  and  it  is  most  carefully  prepared.      The 
facts  were  these  : — "  In  June  1808,  Messrs.  Smales  Brothers  &  Co., 
who  were  carrying  on  business  at  Bradford,  executed  a  deed  of 
assignment  by  which  they  assigned  all  their  trade  assets  to  one 
Mather  as  a  trustee  for  the  benefit  of  their  creditors.     Bv  this 
deed  Mather  wjvs  to  carry  on  the  business,  and  to  apply  the  profits 
partly  to  paying  the  creditors  15s.  in  the  pound,  and  subject  to  this 
in  trust  for  Smales  Brothers.     Mather  carried  on  the  business  in 
accordance  with  the  trust,  and  in  so  doing  ordered  goods  from  one 
Jennings.    Jennings,  being  unable  to  obtain  payment,  sued  Mather, 
and  got  judgment  against  him,  on  which  execution  was  issued,  and 
the  sheriff  seized  under  the  execution  certain  of  the  trade  assets. 
In  the  meantime  Mather  had  absconded  and  had  been  adjudicated 
bankrupt,  one  Gray  being  appointed  his  trustee  in  bankruptcy. 
Gray  then  claimed  the  goods  seized  by  the  sheriff,  and  the  sheriff 
interpleaded.     By  consent  the  goods  were  sold,  and  the  proceeds, 
amounting  to  £120,  were  paid  into  Coui-t.     Gray,  the  trustee  in 
bankruptcy,  was  the  claimant,  and  Jennings,  the  execution  credi- 
tor, the  defendant  in  the  interpleader  issue.     The  County  Court 
judge  gave  judgment  for  the  defendant,  holding  that  the  goods 

(1)  (1901)  1  K.B.,  108;  (1902)  1  K.B.,  1. 
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seized  were  trust  property,  and  therefore,  by  virtue  of  sec.  44  c 

the  Bankruptcy  Act,  1883,  did  not  pass  to  the  trustee  in  bank 

ruptcy  of  Mather."     Kennedy  J.,  in  his  judgment,  a  portion  c 

i;vhich  has  already  been  read,  said  (1) : — "  There  is  a  further  cas< 

-which  was  before  the  County  Court  judge,  of  In  re  Evans;  Evan 

V.  Evans  (2).      In  that  case  an  attempt  was  made  in  a  coui-t  c 

equity,  by  a  creditor  who  had  a  claim  against  the  administratri 

of  an  estate,  who  was  carrying  on  the  business  of  the  estate,  t 

get  a  sort  of  charge  upon  goods  which  were  in  her  possession  i 

the  course  of  her  business,  and  which  had  been  supplied  by  th 

creditor,  and  had  not  been  paid  for.      Cotton  L. J.,  in  the  cours 

of  his  judgment,  says  (3) : — '  The  creditor  cannot  have  any  dire( 

claim  against  the  intestate's  estate.     He  cannot  have  anythin 

higher  than  a  right  to  be  substituted  to  the  right  of  the  admini! 

tratrix  to  indemnity.    Where  a  business  is  carried  on  by  a  trust* 

^^ith  proper  authority,  and  he  buys  for  the  business  goods  for  tl 

price  of  which  he  is  personally  liable,  the  cestuis  que  trust  cann< 

say  to  the  trustee : — "  These  goods  belong  to  us,  and  we  will  tat 

them,  without  regard  to  your  right  to  indemnity."     But  have  tl 

creditors  any  claim  against  the  goods  on  that  ground  ?  The  gooc 

now  in  question  were  acquired  for  the  purposes  of  the  business,  an 

went  into  the  business.  The  infant  child  of  the  intestate  claims  the: 

as  belonging  to  the  estate,  and  in  my  opinion  he  has  a  right  so  1 

claim  them,  subject  to  the  right  of  the  widow  to  be  indemnifie 

out  of  them  against  all  claims  in  respect  of  them  so  far  as  she  hi 

not  lost  such  right  by  being  a  debtor  to  the  estate,  and  whether  si 

has  lost  that  right  is  a  question  depending  on  the  result  of  tl 

general  account.*  It  seems  to  me  clear  that,  on  the  undisputed  f  ac 

in  the  present  case,  the  goods  in  question  come  within  these  dec 

sions,  and,  so  far  as  common  law  is  concerned,  they  became  as  th( 

came  in  assets  of  the  assignor — that  is  to  say,  assets  of  the  tru 

estate.     This  is  plain  both  from  Abbott  v.  Pavfitt  (4),  which  w 

cited  by  Lord  Herschell  in  Dowse  v.  Gorton  (5)  and  from  Moseley 

Readell  (6).     If  that  is  so,  something  follows  in  equity  which, 

seems  to  me,  the  county  court  judge  has  overlooked.    While  the 


(1)  (1901)  1  K.B.,  108,  at  p.  112.  (4)  L.R.  6  Q.B.,  346. 

(2)  34  Ch.  D.,  r>97.  (o)  (1891)  A.C.,  190, 

(3)  34  Ch.  a,  597,  at  p.  GOl.  (6)  L.H.  6  Q.H.,  338. 
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H.  C.  OF  A.  can  be  no  right  of  a  creditor  created  in  the  course  of  the  trading  to 
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,^\       treat  as  goods  of  the  trustee  goods  which  form  part  of  the  trust 

Savage      estate,  still  it  is  equally  clear  that  the  trustee  has  a  right  and  in- 

Union  Bank  ^^^^  ^^  ^^^  goods,  because  he  has  a  right  to  an  indemnity  in  the 

OF  Australia  nature  of  a  lien  over  those  goods.    It  necessarily  follows,  as  it  seems 

to  me,  that  the  trustee  has  a  right  to  prevent  any  person  from 

,;,  carrying  away  those  goods,  and  to  say  to  everybody,  including  the 

OF  Au^TBALiA  ^^^^^  9^^^  trusty   ' I  am  entitled  to  an  indemnity  out  of  those  goods, 
Ltd.        and  have,  therefore,  a  pecuniary  interest  in  them/  Of  course,  when 
Barton  J.      the  accounts  come  to  be  made  up,  if  it  should  appear  that  nothing 
is  due  to  the  trustee  on  the  trading,  there  is  nothing  in  respect  of 
which  he  needs  to  be  indemnified,  and  his  lien  over  the  goods  is 
gone ;  but  until  the  accounts  are  made  up,  he  is  entitled  to  a  lien 
over  all   the   assets   of   the   estate.      A  lien  (putting  aside  the 
question  of  bankruptcy,  with  which  I  will   deal  directly;  has 
always  been  held  to  be  sufficient  title  as  against  the  world  to  hold 
the  goods  until  that  lien  is  satisfied,  or  is  proved  not  to  exist/' 
Further  on  Kennedy  J.  cites  the  passage  from  the  speech  of 
Lord  Macnaghten  in  Dowse  v.  Gorton  (1),  which  the  learned  Chief 
Justice  has  already  read,  and  which  is  of  significance  for  the  pur- 
pose of  the  present  case.     He  further  says  (2) : — "Assuming  then, 
as  I  do,  that  the  execution  creditor  had  a  perfectly  good  judgment 
against  Mather,  and  that  as  against  him  he  had  no  right  to  seize 
the  goods  of  the  trust  estate  in  Mather's  hands,  what  is  the 
position  of  Mather's  trustee  in  bankruptcy — Gray  ?     Gray  simply 
represents  Mather's  estate,  and  holds  his  goods  in  trust  for  his 
creditors.     Sec.  44  of  the  Bankruptcy  Act   1883  is  perfectly 
plain  and  explicit  that  Mather's  trust  property  did  not  pass  to 
his  trustee  in  bankruptcy.   It  is  not  divisible  among  his  creditors. 
That  is  clear.     But,  on  the  other  hand,  it  is  equally  clear  that 
Mather  had  a  lien  or  right  of  indemnity  over  the  Sissets  of  the 
trust  estate  which  will  be  absolutely  defeated  if  judgment  is  given 
in  favour  of  the  defendant,  the  execution  creditor.     Now,  it  seems 
to  me  settled  law  that  if  a  person  is  in  possession  of  goods  of 
which  in  one  sense  he  is  merely  a  trustee,  but  over  which  he  has 
a  lien — e.g.,  as  a  factor — his  trustee  in  bankruptcy  has  never  been 
obliged  to  part  with  those  goods  until  it  has  been  shown  that  that 

(1)  (1891)  A.C.,  190,  at  p.  203.  (2)  (1901)  1  K.B.,  108,  at  p.  116. 
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H.  C.  or  A.    (jhe  learned  Chief  Justice,  with  whom  T  agree  as  to  the  extreme 

'^       injustice  which  would  be  involved  if  the  doctrine  set  up  by  the 

Savage      respondent  bank,  and  sanctioned  in  In  re  Stevenson  (1)  were  finally 

Union  Bank  ^<^^P^-     The  reasons  however  on  which  we  allow  the  appeal  are 

OK  Australia  quite  irreconcilable  with  those  given  for  the  decision  in  In  re 

~        Stevenson  (1),  and  it  must  therefore  be  considered  as  now  over- 

^.  ruled. 

Union  Bank      rpj^^  circumstances  in  the  appeal  by  Cordelia  Whitelaw  being 

UK  ACSTKALIA  ^^  ^  ^  ^ 

l-TD.        the  same,  so  far  as  they  affect  the  fact  of  security  and  the  ques- 
Barton  J.      ^^^"^  o^  ^^^  Surrender  or  valuation,  the  appeal  in  that  case  also 
must  be  allowed. 

O'Connor  J.  I  am  of  opinion  that  in  both  these  cases  the 
appeals  should  be  allowed.  Mr.  Weigall  raised  some  difficult 
questions  in  regard  to  the  Registration  of  Firms  Act  1892,  the 
Partnership  Act  1890,  and  the  view  which  ought  to  be  taken  of 
the  conduct  of  both  these  appellants  in  dealing  with  the  pro- 
ceedings against  them.  I  do  not  intend  to  express  any  opinion 
upon  these  questions.  They  would  involve  lengthy  consideration, 
and  it  is  not  necessary  for  the  purpose  of  this  decision  to  adjudi- 
cate upon  them.  The  ground  upon  which,  in  my  opinion,  the 
appeals  should  be  allowed  in  both  cases  is  that  the  debt  in  ques- 
tion was  a  secured  debt  within  sec.  37  of  the  Insolvency  Act  1890, 
which  the  respondent  bank  was  bound  to  fully  take  into  con- 
sideration before  it  could  be  allowed  to  make  the  estate  of  either 
Savage  or  Cordelia  Whitelaw  insolvent.  The  judgment  of  the 
Court  below  is  founded  entirely  upon  the  case  of  In  re  Stevenson 
(1)  which  Hood  J.  no  doubt  was  bound  to  follow.  In  my  opinion 
that  decision  is  not  law.  Hodges  J.  appears  to  have  taken  the 
correct  view  of  the  position.  But  looking  at  the  judgment  of  the 
Full  Court  it  is  evident  that  the  learned  Judges  regarded  Rdfe 
V.  Flower  (2)  as  an  authority  directly  in  point  upon  the  position 
they  had  to  consider.  That  case  no  doubt  was  a  decision  upon 
sec.  39  of  5  Vict.  No.  17,  the  principal  Insolvency  Act  in  Victoria 
at  that  time,  and  that  section  dealt  with  very  much  the  same 
matter  as  sec.  37  of  the  Insolvency  Act  1890,  that  is  to  say,  it  not 
only  dealt  with  proof  when  the  estate  was  insolvent,  but  also 

(1)  19  V.L.R.,  660  ;  15  A.L.T.,  119.  (2)  L.R.  1  P.C,  27. 
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with  the  form  of  petition  od  which  the  estat 
iosolvent.  But  what  the  learned  judges  whc 
Steveiiao-n  (1)  omitted  to  notice  was  that  Rolfe  v. 
only  with  proof.  It  was  a  case  in  which  a  que 
proof  between  joint  and  several  estates,  after  inao 
place.     The  decision  had  no  reference  at  all  to 


H.  C.  or  A.  of  tlie  finn  is  so  far  relieved  from  the  obligations  of  the  secaritj 
__\       that  that  interest  becomes  available  for  his  creditors. 
Sava.:»;  It  no  doubt  is  essential  in  considering  whether  the  security 

Umon^  Bank  '*'ionld  be  vahied  or  not,  to  in(|uire  if  when  it  is  given  up  it  will 
Of  ArsTKAr.TA  augment  the  esttite  of  the  insolvent.  It  becomes,  therefore,  necew- 
-   -  saiy  to  consider  what  the  securitj'  is.     When  an  order  for  sequea- 

,. ' '  tration  of  the  estate  of  a  partner  in  a  joint  estate  is  made  absolute, 
(VrAi-STKALiA  ^'''^  2'^^*""  ^■''  made  insolvent,  and  he  is  made  insolvent  in  respect 
Ltd.  of  all  his  pi-operty.  in  respect  of  his  separate  estate  and  in  respect 
oTonnotJ.  of  his  interest  in  the  joint  estiite.  Sequestration  dissolves  the 
partnership,  and  in  the  insolvent's  trustee  is  vested  not  only  the 
insolvent's  separate  property  but  also  his  interest  in  the  joint 
estate.  What  interest  would  pass  to  the  trustee  in  this  ease? 
It  is  established  beyond  all  question  by  the  authorities,  which 
it  is  not  necessary  to  repeat  after  the  judgment  of  the  learned 
Chief  Justice,  that,  where  a  trustee  who  has  an  indemnity  out  of 
the  trust  estate,  becomes  insolvent,  that  is  an  interest  which 
passes  to  his  trustee  in  insolvency.  In  Jennings  v.  Mather  (1), 
Motkew  L.J.  puts  the  position  in  a  very  few  word.s.  He  says: — 
"  The  position  originally  taken  up  by  the  execution  creditor  left 
out  of  sight  altogether  the  right  of  Mather  as  a  trustee  to  indem- 
nity out  of  the  trust  property,  and  to  hold  the  goods  seized  a.* 
part  of  such  property  until  his  rights  in  respect  of  them  arw 
a-scertained.  That  right  appears  to  nie  clearly  to  exist,  and  to 
form  a  part  of  Mather's  estate  which  passed  to  the  claimant  as 
his  trustee  in  bankruptcy." 

Xow.  what  was  the  right  which  would  pass  to  the  trustee  in 
insolvency  in  this  case  in  the  event  of  Savage's  insolvency  ?  It 
was  a  lien  o\er  the  property  secured,  to  which  Savage  becailie 
entitled  by  i-eason  of  his  acting  under  the  trusts  of  the  will  and 
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moneys  owing  to  the  trustee  to  which  the  indemnity  could  I 
applied.      But,  in  my  opinion,  it  is  not  necessary  to  wait  until  tl 
accounts  are  settled.  That  position  is  settled  by  many  authoriti( 
and,  amongst  others,  by  the  judgment  of  LindleyhJ.  in  Johiiato 
V.  Salvage  AssHOciation  (1),  where  he  says: — "In  equity  a  coi 
ti*act  to  indemnify  can  be  specifically  enforced  before  there  ha 
been  any  such  breach  of  the  contract  as  would  sustain  an  actic 
at  law.      In  e(|uity  the  plaintiff  need  not  pay  and  perhaps  rui 
himself  before  seeking  relief.     He  is  entitled  to  be  relieved  fro 
liability."     To  the  same  efffect  was  the  decision  of  this  Court 
Holden   v.  Black  (2).     It  was  not  therefore  necessary  that  ar 
payment  should  have  been  actually  made  by  Savage  or  Cordel 
Whitelaw  for  the  benefit  of  the  trust  estate  before  bhey  would  1 
entitled  to  claim  indenniity.     They  were  entitled  to  claim  indei 
nity  under  the  circumstances  then  existing,  and  the  lien  in  respe 
of  that  indemnity  would  pa«s  in  the  event  of  the  insolvency 
the  estate  of  each  of  them.     Under  these  circumstances,  ther 
fore,   it  is  clear  that  the  estates  of  both  Savage  and  Cordel 
Whitelaw  if  made  insolvent  would  include  their  respective  righ 
whatever  they  were,  to  a  lien  and  to  such  an  interest  in  the  goo 
as  that  lien  would  render  necessary.     So  long  as  the  securi 
remained  fully  vested  in  the  bank  that  lien  could  not  be  tak" 
advantage  of  to  full  extent  by  their  respective  trustees  in  ins<  i 
vency.     If  the  security,  so  far  as  the  lien  is  concerned,  wei 
given  up,  then  the  whole  value  of  that  lien,  whatever  it  mig 
be,  would  be  free  for  the  benefit  and  advantage  of  the  creditc 
of  their  estates.    Under  these  circumstances,  therefore,  the  givii  i 
up  of  the  security  would  go  to  augment  the  estates,  and  therefc  i 
this  is  a  security  which  is  contemplated  by  sec.  37  of  the  Insi  > 
vency  Act  1890  as  one  which  must  be  valued. 

In  these  circumstances  I  am  of  opinion  that  the  appeals  mi  i 
be  allowed. 

Appeals  allowed.      Orders  appealed  fn  ; 
discharged.     Orders  nisi  for  sequesti 
Hon  discharged  with  costs.   Respovda 
to  pay  costs  of  appeals,  and,  in  the  a 

(U  19  Q.B.D.  458,  at  p.  460.  (2)  2  C.L.R.,  768. 
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of  Cordelia  WhiteUiw,  costs  of  all  in- 
terlocutory proceedings. 

Solicitoi-8  for  appellants,  H,  M,  Lee ;   W.  H.  Ford,  Melbourne. 
Solicitoi^  for  respondents,  Blake  &  RiggaU,  Melbourne. 

B.  L. 
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COUSINS  AND  OTHERS 
Plaintiffs, 

COUSINS  AND  OTHERS 
Defendants, 


Appellants  ; 


AND 


Respondents. 


ON   appeal   from  the  supreme  COURT  OF 
NEW  SOUTH   WALES. 

H   C    OF  A     ^"/^"'^ — Salvage — Mortgage  of  vineyard  for  re-Htocking  and  repaiHwf—IutentioH 
1906.  of^Jthr. 


Sydnky, 

Mai/  8,  14. 


Griffith  C.J., 

Barton  and 

O'Connor  J  J. 


The  renovation  of  a  vineyard  of  established  reputation,  given  by  a  testator 
to  his  descendants  with  the  intention  that  it  should  be  enjoyed  by  them  as 
such,  is  salvage  such  as  will  justify  the  Court  of  Equity  in  authorizing  a  charge 
upon  thd  inheritance  for  that  purpose. 

By  his  will  a  testator  devised  an  estate  comprising  such  a  vineyard 
**  together  with  the  buildings  and  working  plant  thereon  and  everything 
connected  with  and  used  in  the  storing  and  manufacturing  of  wine  "  upon 
trust  to  permit  W.  to  have  the  use  and  enjoyment  and  receive  the  rents  and 
profits  for  his  life,  and  after  his  death  in  trust  for  his  children  in  equal  shares 
as  tenants  in  common.  During  the  tenancy  for  life  the  vineyard,  owing  to 
careless  management,  deteriorated  to  such  an  extent  that,  unless  money  were 
expended  upon  it  for  the  renovation  of  the  vines,  it  would  shortly  cease  to  !« 
of  any  value  as  a  vineyard. 
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Hdd^  on  an  application  by  the  infant  children,  after  tl 
for  life,  that  the  Court  of  Equity  should  sanction  a  mor 
the  purpose  of  raising  money  to  restore  the  estate  to  a 
might  be  efficiently  worked  as  a  vineyard  for  the  produc 

Judgment  of  the  Chief  Judge  in  Equity:  Cousiwt  v.  i 
(N.S.  W.),  301,  varied,  and  cause  remitted  to  Supreme  C 

Appeal  from  a  decision  of  A.  H,  Siinpaon  C.J. 
Supreme  Court  of  New  South  Wales. 

This  was  a  friendly  suit  instituted  on  behalf 
ceMwls  qive  tmateiit  against  the  trustees  of  a  '^js 
cestui^  que  ii^ustent  to  obtain  the  sanction  of  th< 
to  the  raising  of  a  sum  of  money  by  mortgage  o 
to  be  expended  on  the  estate  for  its  preservation 

A,  H,  Simpson  C.J.  in  Equity  refused  the  i 
application,  but  authorized  the  raising  and  repay 
£50  advanced  for  the  harvesting  of  the  previoi 
on  the  estate:  CcnusiiiH  v.  Caivsin^  (1). 

The  facts  appear  in  the  judgment. 

Harvey  J  for  the  appellants.  This  estate  is  on 
vineyard,  and  is  the  sole  source  of  income  of  t 
scheme  for  which  the  sanction  of  the  Court  is 
embarkation  upon  a  speculative  business,  but  is 
preservation  of  the  estate  in  the  condition  in  wl 
by  the  testator.  It  was  given  as  a  vineyard,  t< 
Necessary  repaii's  and  improvements  may  be  s 
Court :  Theobald  on  Wills,  6tli  ed.,  p.  411.  If  t 
money  is  not  sanctioned  the  laud  must  be  sold  n 
tural  land.  The  property  of  infants  absolutely 
mortgaged  for  repairs:  In  re  Jackson]  JacJcs 
Mortgages  have  been  sanctioned  by  the  Court  f( 
destroyed  by  drought:  In  re  Walker;  Walke 
In  re  Mcintosh  (4);  Newhani,  Harvey  an 
Practice,  p.  407,  and  cases  there  cited  \  In  re 
Hawker  (5).     What  is  asked  for  is  strictly  salva 

(1)  (1906)  6  S.R.  (N.S.\V.),  301.  (4)  (1902)  2  S.I 

(2)  21  Ch.  D.,  786.  (5)  76  L.T.,  28( 

(3)  (1901)  I  S.R.  (N.S.VV.)  Eq..  237. 
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H.  C.  OK  A.  lioid'^  HovL8ekold  V.  Houseliold  (1) :  In  re  MonUvgxi;  Derbisfiirt 

1906 

^_^  V.  Montagu  (2) ;  Cockayne  v.  Harrwon  (3) ;  /n  re  New ;   ^71  r^ 

C0USIN8  Leavers',  In  re  Morley  {^)\  In  re  Willis',   Willis  v.   Willis  io). 

Cor8iN«.  [Griffith  C.J.  referred  to  Griggs  v.  Gibson  (6).] 

There  was  no  appearance  for  the  respondents. 

Harvey  asked  to  be  allowed  to  appear  for  the  guardian,  so  that 
he  might  be  bound  by  the  order  of  the  Court. 

Griffith  C.J.  I  do  not  know  that  that  can  be  allowed.  He 
is  not  a  party  to  the  action,  and  if  he  desires  to  be  heard  he 
should  apply  in  Chambers.  If  we  decide  that  the  Court  has 
jurisdiction  to  make  the  order  asked  for  we  will  refer  the  matter 
to  the  master  to  inquire  whether  the  scheme  is  for  the  benefit  of 
the  infants. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  read  by 
May  11.  O'Connor  J.     The  main  object  of  this  suit,  in  which  the  plain- 

tiffs are  four  infants,  being  four  of  six  tenants  in  common  of  an 
estate  known  as  Bebeah  Vineyard,  is  to  obtain  a  declaration  that 
for  the  purposes  of  effecting  a  salvage  of  the  interests  of  the 
plaintiffs  and  the  other  tenants  in  common  a  sum  of  money  may 
be  raised  by  a  mortgage  of  the  estate  and  expended  upon  it.  The 
defendants  are  the  other  tenants  in  common,  who  are  siii  juris. 
The  learned  Chief  Judge  considered  himself  bound  by  authority 
to  hold  that  the  facts  did  not  establish  such  a  case  of  salvage  as 
would  justify  the  Court  in  authorizing  a  charge  upon  the  inherit- 
ance, but  added  that  he  would  not  be  sorry  if  the  opinion  of  a 
higher  Court  should  be  obtained. 

The  jurisdiction  of  the  Court  which  is  invoked  is  the  jurisdic- 
tion to  administer  the  real  estate  of  infants  for  their  benefit 
This  jurisdiction  is  not  conferred  by  Statute,  but  is  exercised  by 
the  Court  as  a  delegate  of  the  Sovereign  in  his  capacity  oi parens 
patriae.  Nor  is  it  limited  by  any  Statute.  "  At  one  time  it  was 
thought,"  as  said  by  Chitty  J.  in  In  re  De  Teissier  s  Settled  Estate.s 

(1)  27  Ch.  D.,  663.  (4)  (1901)  2  Ch.,  5:U. 

(2)  (1897)  2  Ch.,  8.  (5)  (1902)  I  Ch..  15. 

(3)  L.R.  13,  Eq.,  432.  (6)  21  W.R.,  818. 
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H.  C.  OF  A.  depends  upon  tlie  particular  quality  of  the  soil,  which  may 
be  uni(jue :  and  when  a  vineyai*d  has  an  established  reputation, 

Cou»iN.«      the  name  and  reputation  are  an   essential  part  of  the  property. 

Cousins      Suppose   that   in    tlie   case    of   such   a   vineyard,    the    soil    of 

which   possesses   special   qualities,   the   whole   of   the    working 

plant,  and  perhaps  the  vines  themselves,  should  be  destroyed 
by  some  unforeseen  calamity,  it  would  be  essential  to  the  con- 
tinued existence  of  the  property  as  the  testator  intended  it  to  be 
enjoyed  that  they  should  be  restored.  Whether  the  facts  of  any 
particular  case  bring  it  within  the  rule  is  a  matter  to  be  deter- 
mined on  the  evidence.  In  Grlggn  v.  Gibnon  (1)  the  Lords 
Justices  allowed  a  sum  to  be  raised  on  the  security  of  the 
inlieritance  for  the  purposes  of  rebuilding  a  mansion  in  which  the 
testator  intended  his  children  to  reside,  and  of  suitably  furnishing 
it.  We  think  that  the  renovation  of  a  vineyard  of  established 
reputation,  given  by  the  testator  to  his  descendants  with  the 
evident  intention  that  it  should  be  enjoyed  by  them  as  such,  falls 
within  the  principle  of  salvage,  and  that,  upon  the  evidence,  this 
is  a  case  in  which  the  desire  of  all  the  parties  (including  the  adult 
children)  may  l^e  fulfilled.  The  application  should  formally  l)e 
made  by  the  guardian  of  the  est*ite  of  the  infants.  We  think, 
therefore,  that  tliere  should  be  a  declaration  that  it  is  proper  and 
desirable  that  such  a  sum  should  be  raised  upon  the  security  of 
the  land  as  is  necessary  for  the  purpose  of  restoring  the  estate  to 
a  condition  in  which  it  may  be  efficiently  worked  as  a  vineyard 
for  the  production  of  wine,  and  that  with  this  declaration  there 
should  be  a  reference  to  the  Master  to  inquire  what  sum  or  sums 
is  or  are  necessary  to  be  raised  for  that  purpose,  and  on  what 
conditions:  Coiiiray  v.  Fenton  (2).  The  judgment  appealed  from 
should  be  varied  accordingly,  and  further  consideration  reserved, 
with  liberty  to  appl3\  The  cause  will  be  remitted  to  the  Supreme 
Court  to  do  what  is  right  in  pursuance  of  this  judgment.  The 
appellants'  costs  of  appeal  maj'  be  raised  out  of  the  estate  in  the 
same  manner  as  tlie  costs  of  suit,  as  directed  b}'  the  judgment. 

Order  of  Chief  Judge  in  Equity  varied  aiul 
raivf*e  remitted  accoi^lingly. 

(1)  21  W.R.,  818.  (2)  40  Ch.  D.,  512. 


3  C.L.R.] 


OF    AUSTRALIA. 


Solicitors,  for  tlie  appellants,  A,  B.  Sluiw  by  S 
Solicitor,  for  the  respondents,  R.  H,  Lerien. 


END   OF    VOT*.    III. 
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ANTICIPATION,  RESTRAIBTT  ON  —  Married 
woman  —  Insiilveiiej.]  —  Ste  Insolvency  of 
Marrikd  Woman.     Forntfr  v.  Shachill     460 

APPEAL.]— All  appeal  lies  to  the  Supreme  Court 
of  Western  Australia  from  a  decision  of  the 
Local  Court  in  an  action  for  compensation 
under  the  Worker'i'  Compentaiion  Act  1902. 
Great  Fiugall  CoiuoHdated  Ltd.  v.  Shtehan 
.  .     17« 


-Enterinsr  judipinent  on   application    for 


new  trial.] — National  Mutual  Life  Association 
of  Australasia  Ltd.  v.  Kidman  -     160 


-New  trial — Verdict  of  Jury.]- -An  appeal 


does  not  lie  to  the  High  Court  of  Australia 
from  a  verdict  of  a  jury,  or  from  a  judgment 
of  the  Supreme  Court  of  a  State  founded  upon 
a  general  verdict  of  a  jury,  except  by  way  of 
appeal  from  a  decision  of  the  Supreme  Court 
in  an  application  for  a  new  trial.  Musgrove 
V.  McDonald 132 

APPEAL  BT  CROWN  IN  CRIMINAL  CASES- 
Special  leave — Convletlon  qnashed  by  Supreme 
Court — Grounds  open  on  case  stated — Prisoner 
no  longer  In  custody  —  Motion  to  rescind 
special  leave.]  —  See  Practice.  A  ttorHey- 
Otneral  of  New  South  Waleti  v.  Jackson      730 

APPEAL  IN  CRIMINAL  CASES— Special  leave- 
Point  not  taken  beluw.] — See  Practice.  Mil- 
lard v.  The  King 8«7 

APPEAL  TO  HIGH  COURT  DIRECT  FROM 
JUDGMENT  FOUxNDED  ON  VERDICT  OF 
JURY.]— .5?ce  Practice.  Brinbane  Shipwrights' 
Provident  Union  v.  Heggie  -         :     687 

APPEAL  TO  HIGH  COURT  DIRECT  FROM  NISI 

PRIUS.]  —See  Practice.     Buchanan  v.  Byrnes 

704 

APPEAL  TO  HIGH  COURT  FROM  COURT  OF 
STATE  EXERCISING  FEDERAL  JURISDIC- 
TION— Statutory  prohibition— Decision  prima 
fiicle  wrong.]  —  See  Practice.  Ex  parte 
Gordon 724 

APPEAL  TO  HIGH  COURT— Special  leave.]— ^ee 

Practice.  •  Garhtrry  v.  Cook         -        -    985 

Special  leave— Special  leave  reflised  — 

Criminal  case — ^*  Autrefois  convict  '^ — Queens- 
land Criminal  Code,  sees.  16,  19  (8)— Nominal 
penalty.]— Special  leave  to  appeal  will  be 
granted  in  criminal  cases  only  where  questions 
of  great  public  importance  are  involved,  and 
such  leave  will  not  be  granted  where  it  ap- 
pears to  the  Court  that  the  accused  who  had 
been  acquitted  in  the  Court  below,  was,  at 
most,  only  technically  guilty  of  the  offence 
charged  and  a  merely  nominal  ))enalty  might 
lawfully  have  been  imposed.  The  provision 
of  the  Queensland  Griminai  Gode,  sec.  16,  that 


APPEAL  TO  HIGH  COURT— coii/inK«i. 
a  person  shall  not  be  twice  punished  fiir  the 
same  act  or  omission,  does  not  impose   the 
same    test  as  the    common   law  defence  of 
autrefois  convict.      Connolly  v.  Meagher     682 


-Special    leave — Rescission — Question    of 


fiMt  involved— Estoppel  by  delay — Refereuee 
of  cause  to  arbitration  by  Judge— Direetlousi 
to  arbitrator- Mode  of  taking  exception  to 
rulings  of  law— Time  for  taking  objection.] — 

See  pRACfTiCE.     Murray  v.  Munro  -     788 


Special  leave — Supreme  Court  cxercislu? 

federal   jurisdiction — Less    than    appenlabic 
amount  Involved — Appeals  from  State  Courts 
exercising  original  federal  jurlsdictiou — ^Judi- 
ciary  Act  190S  (No.  6  of  190S),  sees.  S5.  38. 
39.] — The  appellant  was  prosecuted  by  the 
Customs  authorities  in  a  Court  of  summary 
jurisdiction  under  sec.  134  (c)  of  the  Excise 
Act    1901,   and    was    convicted,   and   fined. 
He  obtained  a  rule  nisi  for  a  statutory  pro- 
hibition from  the  Supreme  Court.   The  matter 
then  came  before  a  Judge  in  Chambers,  exer- 
cising the  powers  of  the  Supreme  Court  under 
sec.  114  of  tiie  Jtintices  Act  1902  (X.S.VV.). 
who,  without  going  into  the  merits,  diachargecl 
the  rule  on  the  ground  that  he  had  no  juris- 
diction to  entertain  an  application  for  a  pro- 
hibition against  a  Court  exercising  federal 
j urisd iction .     Held,  that  the  J  ud ge  had  j u ris- 
diction,  inasmuch  as  the  appellant  was  entitled 
under  sec.    137   of  the  Excise  Act   1901,  to 
apply  to  the  Supreme  Court  for  a  statutory 
prohibition,  instead  of  appealing  direct  to  the 
High  Court  under  sec.  35  of  the  Judiciary  A(t 
1903.     The  writ  of  prohibition  referred  to  in 
sec.  38  of  the  Judiciary  Act  1903,  which  con- 
fers on  the  High  Court  exclusive  jurisdiction 
in  **  matters  in  which  a  writ  of  mandamus  or 
prohibition  is  sought  against  an  officer  of  the 
Commonwealth  or  a  fe<leral  Court"   is  the 
prerogative    writ    for    the    control    by    the 
Superior  Courts  of  inferior  Courts  exceeding 
their  jurisdiction,  and  does  not  include  the 
statutory  wiit  of  prohibition  in  New  South 
Wales,  which  is  in  reality  a  form  of  appeaL 
Ex  parte  SteUing,  (1904)  4  S.R.  (N.S.W.),  301, 
over-ruled  on  this  point.    Held,  further,  that, 
as  the  amount  involved   was   less  than   the 
appealable  amount,  special  leave  to  appeal  to 
the  High  Court  was  necessary,  but  that  under 
the  circumstances  it  should  be  granted  as  a 
matter  of  course.    The  words  **  Court  or  a 
Judge  of  a  State  "  in  sec.  39,  sub -sec.  2  (6)  of 
the  Jmliciary  Act  1903  do  not  include  a  Judge 
sitting  in  Chambers,  exercising  the  jurisdic- 
tion of  the  Supreme  Court.    Decision  of  Pring 
J.,  30th  June,  1905,  discharging  rule  nisi  for 
a  prohibition,  reversed.       tVilcox  v.    Dono- 
hoe 83 

APPEAL    TO    PRIVY    COUNCIL    FROM    HIGH 
COLUT— Special  leave— Election  of  party  as 
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APPEAL    TO    PRIVY    COUNCIL    FROM     HIGH 

COVRT— continued, 
to  tribunal.]— 6>e  Practice.      Victorian  Kail- 
icays  Commissioners  v.Broion  11S2 

APPEAL  TO  SUPREME  COURT— Case  stotetl  by 
Commissioner— Co8ts  awartled  to  suceessnil 
appellant — Taxai Ion — Qualifying:  witnesses — 
Scale  to  be  applied.]  —  S^e  Stamp  Duty. 
Robertson  v.  Commissioner  of  Stamp  Diitie't, 
NetoSovth  Walts 829 


APPOINTMENT  DY  WILL, 
OF.]  —  iSiec     Probate 
McCracken    - 


GENERAL  POWER 

Duty.       Webb     v. 
-     1018 


ARBITRATION,  REFERENCE  OF  CAUSE  TO, 
BY  JUDGE— Directions  to  arbitrator— Mode 
of  taking  exception  to  rulings  of  law — Time 
for  taking  objection.]— <Sie«  Practice.  Murray 
V.  Munro 788 

ARBITRATION  COURT,  JURISDICTION  OF — 
Powers  of  industrial  union  to  refer — Pi-ohibi- 
tion.]—  See.  Industrial  Dispute.  Colliery 
Employes  Federation  of  the  Northern  District 
New  South  Waies  {Industrial  Union  of  Em- 
ploy^) V.   Brown 255 

AREAS  ''NOT  MORE  THAN  FIVE  MILES 
APART,"  DUTY  OF  CLASSIFIERS  TO  INCLUDE 
—Sale  of  portion  of  landed  estate— Subsequent 
sale  of  balance — Whetlier  original  classifica- 
tion stands  good.]— 5ee  Land  Tax.  The  King 
V.  Atkiiison 652 

ARREST— Liability  of  Crown— Wrongful  arrest 
Relation  between  peace  officers  and  the  Crown 
—  Employment  or  agency — Power  of  arrest— 
Police  Act  1865  (Tas.),  (29  Vict.  No.  10),  sec. 
179— Police  Act  1898  (Tas.),  (62  Vict.  No.  48) 
—Crown  Redress  Act  1891  (Tas.),  (55  Vict. 
No.  24),  sec.  4.]— Under  the  Tasmanian  Crown 
Redress  Act,  by  which  a  right  of  action 
against  the  Government  is  given  to  any  per- 
son having  any  just  claim  against  the  Crown 
for  an  actionable  wrong  in  respect  of  "any 
act  or  omission,  neglect  or  default  of  any 
o£Eicor  agent  or  servant  of  the  Govern- 
ment of  Tasmania,"  it  is  not  competent  to 
bring  an  action  against  the  Government  for 
the  wrongful  arrest  of  the  plaintifif  by  a  con- 
stable in  the  intended  performance  of  his 
duties  as  an  officer  of  the  peace.  A  peace 
officer  is  himself  responsible  for  unjustifiable 
acts  done  in  the  intended  exercise  of  his  law- 
ful authority  ;  but  the  responsibility'  for  his 
acts  does  not  extend  to  the  person  or  body 
whereby  he  was  appointed  to  his  office, 
whether  his  acts  were  done  in  the  exercise  of 
the  common  law  powers  of  an  officer  of  the 
peace  or  of  those  powers  as  extended  by 
Statute.  Stanbury  v.  Exeter  Corporation, 
(1905)  2KB.,  838,  approved.  Nor  is  the 
peace  officer  an  **  egent  or  servant"  of  the 
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AVOIDANCE  OF  VOSTRXVT- coat  in  uel. 

Mining  on   Private  T-axu.     HntchiHmn   v. 
Scott 359 

BAD  FAITH,  SALE  LV^Duly  of  mortfpHcee  in 
exercise  of  his  power  of  sale — Reckless  sale — 
Sale  at  undervalue — Measure  of  ilamaj^es.]  — 

Stt  MORTGAUK.    Barkis  v.  QreetnUaud  NcUionaf 
Bank  Ltd. »26 

BEER— Beer  Excise  Act  1901   (\o.  7  of  1901), 
sees.  4,  8— Excise  Tariff  Schedule -Making 
beer  without  a  licence— Liquor  below  dutiable 
standard  when  brewed — Subsequent  increase 
in  aleoholic  sirenii^th— \ot  pikri  of  process  of 
making.    Appettls    t-o  High  Court  —  Special 
leave  —  Supreme    Court    exercising    federal 
Juri^ict ion— Less    than  appealable  amount 
involved — Appeals  fh>m  State  Courts*  exercis- 
ing original   federal  JnrlsilicI  ion — Judiciary 
Act  1903  (No.  6  of  1903).  st^cs.  35,  38,  39.]— 
The  appellant,  not  having  a  brewer's  licence, 
brewed  a  liquor  containing  a  lower  percentage 
of  proof  spirit  than  the   standard   fixed  for 
excisable  beer  by  the  Excine.  Tariff  1902,  and 
the  liquor  liaving  been  bottled  aud  stored  on 
the  appellant's  premises,  the  contents  of  some 
bottles  were  subsequently  found,  on  analysis 
by  the  Customs  authorities,  to  have  increased 
in  alcoholic  strength  to  a  point  above   the 
standard.  The  increase  could  only  be  accounted 
for  as  the  result  of  a  secondary  fermentation 
in  the  bottles,  which  was  no  part  of  the  pro- 
cess of  brewing,  and  which  every  reasonable 
precaution  hod  been  taken  to  prevent.     Held, 
that  the  maker  was  not  guilty  of  the  offence  of 
making  beer   without  a  licence,  within   the 
meaning  of  sec.  8  of  the  Beer  Excite  Act  1901. 
The  appellant  was  prosecuted  by  the  Customs 
authorities  in  a  Court  of  summary  jurisdiction 
under  sec.  134  (r)  of  the  Excise  Act  1901,  and 
was  crmvicted,  and  fined.     He  obtained  a  rule 
nini    for    a    statutory    prohibition   from   the 
Supreme  Court.     The  matter  then  came  before 
a  Judge  in  Chambers,  exercising  the  powers 
of  the  Supreme  Court  under  sec.  114  of  the 
JmUicis  Act    1902   (N.IS.W.),    who,    without 
going  into  the  merits,  discharged  the  rule  on 
the  ground   that  he  had   no  jurisdiction  to 
entertain    an    application    for   a  prohibition 
against  a  Court  exercising  federal  jurisdiction. 
Held  J  that  the  Judge  had  jurisdiction,  inas- 
much as  the  appellant  was  entitled  under  sec. 
137  of  the  Exci9e  Act  1901,  to  apply  to  the 
Supreme  Court  for  a  statutory  prohibition, 
instead  of  appealing  direct  to  the  High  Court 
under  sec.  35  of  the  Judiciary  Act  1903.     The 
writ  of  prohibition  referred  to  in  sec.   38  of 
the  Judiciary  Act  1903,  which  confers  on  the 
High  Court  exclusive  jurisdiction  in  **  matters 
in  which  a  writ  of  mandamus  or  prohibition  is 
sought  against  an  othcer  of  the  Commonwealth 
or  a  federal  Court "  is  the  prerogative  writ  for 
the  control  by  the  Superior  Courts  of  inferior 

Courts  exceeding  their  jurisdiction,  aud  does 


BEER — continued. 
not  include  the  statutory  writ  of  prohibitiM 
in  New  South  Wales,  which  is  in  reality  a 
form  of  appeal.  Ex  parte  SleUing,  (1904)  4 
S.R.  (N.S.W.),  201,  over-ruled  on  this  poiDL 
Held,  further,  that,  as  the  amoont  inrohed 
was  less  than  the  appealable  amount,  spedal 
leave  to  appeal  to  the  High  Court  was  neces- 
sary, but  that  under  the  circumstances  it 
should  be  granted  as  a  matter  of  course.  The 
words  **  Court  or  a  Judge  of  a  State  "  in  sec. 
39,  sub-sec.  2  (6)  of  the  Judiciary  Act  1903  do 
not  include  a  Judge  sitting  in  Chambsn, 
exercising  the  jurisdiction  of  the  Sapreme 
Cou rt.  Decision  of  Pring  J. ,  30th  J  nne,  1 9(^ 
d ischarging  rule  niai  for  a  prohibition  rerened. 
I      Wilcox  v.  Donohoe  -        -         -        -      83 

I  BETTING.  PLACE  LSED  FOR— Public  right  of 
I  way  or  lane — Games,  Wagers  aad  BeUlsir 
j  Houses  Act  (NJ3.W.).  (No.  18  of  1902),  sees.  17. 
1  !».] — ^€e  Gaming  AND  Waoeking.  Prior  \\ 
Shenoood       --■-..     1«M 

I 
I 

I  BREACH— Sale  of  land— ReftsoMtble  time— Coa- 
I  current  conditions — Payment  on  transfer  and 
delivery  of  title  deeds— Waiver.] — Set  Cos- 
tract.     Cannifig  v.  Teinby    -         -         -    41S 


BREACH  OF  COYEXANTS— Surrender  by 
lion  of  law,  effect  of  plea  of.] — Stt  Lkase. 
Buchanan  v.  Byrnes  -        .    7fM 

BREACH  OF  TRUST— Negligence— Duly  of  ear 
or  two  cYccutors — Custody  of  docunents  of 
title — Mortgage  deed  left  in  hands  of  solicitor 
—  Solicitor  one  of  executors — ^Mortgage  not 
registered — ^Receipt  of  mortgage  money  by 
solicitor — Executor.] — See  Trcstkv.  Awtih 
V.  Austin 511 

BUSINESS  AND  GOODWILL.]— 5ee  Stamp  Dutt. 
Rosehill  Racecourse  Go.  v.  Commisaioner  oj 
Stamp  IhUies  (New  So*Uh  Wales)    -        -    SM 

CASES— Adams,  In  re,  15  N.S.W.  L.R.  (B.  k  P.), 
135,  dissented  from 


Allen  V.  Flowl,  (1898)  A.C.,  1.  considered 

and  applied .687 


-Anglo-American    Brush    Electric   Light 


Corporation  y.  King,  Brown   ft    Co.  (189t) 
A.C.,  367,  applied SO 


•Armstrong  y.  Duke  of  Wellington  Gold 


Mining  Co.,  (1906)  ?.L.R.,  145  ;  27  A.L.T.,  146, 
afllrnied.]  —  Sub  nom.,  Duke  of  Wellingtou 
Oold  Minitig  Co.  v.  Armstrong     •        -    1628 


>Attoniey-General,  ex    rel.    Metropidltaa 


Gas  Co.  Y.  Mayor  fto.  of  Melbourne,  t7  VXJL. 
586;  23  A.L.T..  1S3,  oYerwrulcd  .    467 


-Attorney-General,  ex   rel.    Metropolltaa 


3  C.L.R.1 


INDEX. 


CASES— cojUintied. 
Gas  Ck>.  V.  Mayor  &e,  of  Helbonnie,   (1906) 
V.L.R.,  86;    27  A.L.T.,  116,  reversed.]— ^m6 
nwH.,  Mayor  Ac,  of  Mdhoume  v.   Attomty- 
Generail  of  Victoria         -        -         -        -     467 


■Austin  V.  Austin,  (1905)  V.L.R.,  564  ;  27 


A.L.T.,  43,  sfllrmed,  but  on  different  grounds 
616 


Barraclough  r.  Johnson,  8  A.  &  B.,  99, 

followed 846 


-Brown,  Ex  iiarte,  (1905)  5  S.R.  (N.S.W.), 


691,  reversed.] — Subnom.,  Brown  v.  Brown 
373 

Brown,  Ex  parte ;  The  Colliery  Employes  Federa- 
tion, Respondents,  (1905)  5  S.R.  (N.S.W.),  412, 
varied.]  —  Sttbnotn.,  Colliery  Employes 
Federation  of  the  Northern  District,  New  SoxUh 
W€Ue%  (Industrial  Union  nj  Employes)  v. 
Brown 255 

Brown   v.   Victorian   Railways  Commis- 


sioners, (1905)  V.L.R.,  472;  27  A.L.T.,  25, 
afllrnied.] — Sub  nom,,  Victorian  Railways 
CommiHsioners  v.  Brown  -        •         -     816 

Bereehree  v.  Phoenix  Assuranee  Co.  Ltd., 

1  Tas.  L.R.,  119,  reversed.]— S^it6  nom., 
Phceniz  Asstiraiice  Co.  Ltd,  v.  Bereehree    94H 


-Beits  V.  Henzles,  10  II.L.C.,  117,  applied 
583 


Biggarv.  Roclc  Life  Assurance  Co.,  (1902) 

1  K.B.,  516,  foUowed      -        -        -        -    916 


Bindon,  Ex  parte,  (1904)  4  S.R.  (N.S.W.), 

508,  approved 373 


Britz,  Ex  parte,  (1904)  4  S.R.  (N.S.W.), 

116,  over-ruled  In  part  -        .        -        .    770 


By  water,  In  re,  18  Ch.  D.,  17,  principle 

in,  applied 844 


Caiman  v.  Tindal,  22  N.S.W.  W.N.,  176, 


reversed.]— 5tt&  nom,,  Tindal  v.  Caiman    150 


-Coles,  In  re ;  Municipal  District  of  Con- 


cord (i?aveator0),  (1905)  5  S.R.  (N.S.W.),  259, 
affirmed.] —5m&  nom,.  Municipal  District  of 
Concord  v.  Coles 96 

-Commissioners  of  Taxation   v.  Mooney, 


(1905)  5  S.R.  (If.S.W.),  244,  reversed.]— ^ufr 
fiom.,  Mooney  v.  Commissioners  of  Tc^ation 
(New  South  Wales)         -        -        -        -    221 

Cousins  V.  Cousins,  (1906)  6  S.R.  (Iir.S.W.),  801, 
varied 1198 
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CASBS—coiifinued. 

-  -^>eKeoB  r.  Miller  (IMS),  5  8.R.  (N.8.W.), 
1*8,  Teyenei.]—Snb  ndm.,  MUUr  v.  McKton 


.  WstklHOH,  L.R.,  e  Et.,  tS,  ful- 
419 

r.  millanu,  (■■»)  h S.R.  (NAV.). 


304,  rerencd 

-^Vaiileliwl  Cunnell    of   SjdiiBj   t.   RofBl 

AKrlcnltarkl  Boclelj  of  Neir  Sosth  Wnln 
(190fi)SS.B.  (N.&W.),<SS,  renned      -    £98 

Inaro  t.  HamiT,  88  N.8.W.  W.H.,    lli. 

Sppcial  leave  t«  appeal  reMlnded.]— 6'ub  iioni., 
Murray  v.  J/uNrv .,        -        .  -788 

iBBgntire  V,  HcDoaald,  3  C.LJL,  1*8,  ap- 
plied        «87 

■■SKTOTe  T.  McDonald,  S  C.L.R.,  188  dl^ 

lIugDlshed 7M 

Perpetnal  TrQst«e  C«.   LM.  t.  Railway 

t'DnimiMluiicra  of  Netr  South  Walea  (unre- 
ported), TarJed.}— 5ui>  nem.,  EaUinay  Com- 
laiiaontrt  of  New  Stmtk  Walet  v.  Ptrptlnal 
TrviUt  Co.  Lid. 87 

-Plnmstead  Board  of  Vorlu  v,  SpackaiaD, 

13  Q.B.U.,  K7S,  at  p.  SS7,  remariis  of  Brett 
H.R.,  applied 444 

Portland,  Dake  of,  v.  Topham,  II  H.L.C., 

it,  at  p.  fi4— RxpresBloBS  of  Lord  Westbory 
applied 986 


-B.    T.    AHeck,  (190G)    V.L.B.,    130 ;    8B 

A.L.T..  148,  roT cried .}~£ub  nom.,  Affietk  v. 
The  King 808 


~R.  V.  Ue  Vidil,  •  Cox  C.C.,  4,  followed 
780 

-B.  T.  Beadj,  4  Cox  C.C,  843,  foUowed 
.    730 

~R.   T.  Hallomi7,  U  J.P.,    718,    followed 


V.  MarrMVt  Jaekson,  (19«B)  5  S.B. 
(N.8.W.)  581,  rwTerwd,]— Sui  nom.,  AlUnuy- 
Otmral  of  N.S.  IF.  v.  Jaekton        ■        •    nO 

[,  T.  Mlllanl,  88  N.S.W.  W.N.,  8-8p«elal  lean 
to  appeal  rer»aiii.]—Svb  nom.,  ililiard  r. 
The  King 8W 


— Bomblil  Raeeeoarse  Co.,  la  re,  (l««)i 

8JI.  (M,8.W.), 408,  rererM^.]— Su6  nom..  Boa- 
hill  RacKtmrit  Co.  v.  Commiuiorur  of  Stainp 
Dutie*  (A'eio  SoMh  Walu)      ■        ■        -    8M 


Shllllnlrlaw  v,  Carroll,  (1908)  T.L.R.,  ISO; 

87  A.L.T.,  188,  alllrmed,]— £u5  nom.,  Oorrotf 
V.  ShUiinglaie        .....     1088 


.  BetUnau,  190  U.S.,  84f,  di»- 


:  V.  Weutfrorth,  II  Moo.  P.aC,  itL 


3  C.L.B.] 


CXHES—coHtmnid.  1  ' 

T>eqiMlr  r.  Willis.  {IBM)  <  S.R.  {N.S.W.), 

2M,  reverwd.  I— $u6  «oin..  Villi*  v.  Trenaair  \ 


CHRMKJ—coHlinued. 
iDeDt  of  an  ulnual  subKripti 
Htld,  that  luch  lut'inentioned  Rule  wm  uiird 
virtt,  tbkt  the  8»le  o[  mediuiDca  U>  euch 
"  pnrchMing  memben"  was  not  nuthorized 
by  the  Friendly  SocielieB  Acta,  ftnd,  therefore, 
th&t  aalea  of  medicines  to  such  "piirchRsiag 
iiiemben"  were  a  vioUlion  of  sec.  97  of  the 
Afaiicai  Ad  1S90,  which  provide)  (in/er  aiia) 
that  (sub-sec.  I.)  "uiy  penon  aot  beion  a 
registered  pUarnieceutioI  ohemiat  who 


Deciaion  of  the  Supreme  Conrt,  ShUliaglaw 
Corro;;.  (1906)  V.L.R..  I86j  27  A.L.T.,  162. 
alfiriiied.     CarroU  v.  SliiUingla'B  ■        -     1M> 

CHILD.  NO  ORDER  AS  TO  NAINTENARCE  OF- 

I>e«re«  ef  Jndlelsl  sepsnitloH  —  Sabseqaent 
procerdlap  Tur  nutBtcnanee  under  Dcfieried 
Wlv<«  and  Children  Act  (N.B.W.),  (No.  IT  of 
Ifni),  sem-l.T-jDrlsdletloBoriBftTlorCoart 
—Res  jDdle«iA— Prohibition.]— See  Husband 
ANnWirt      Hroim  V,  BrotBfi  ■     STS 

CHILDREN  OR  WIFE,  GIFT  OTBR  IF  BENB- 
FICIIRV  DIE  WITHOUT  LEAVING- ImblKnlt}' 
— Codleil  used  to  explain  will. ]— See  WiLU 
J(»kii,e  V.  Sleipart  -        -         ■        -     7M 


COMPENSATION- Apped-lasteraad  w 

Werkcr  —  A ecldent  —  Liability  of  rmpUyrt— 
Release — Aecord  and  ntlRraelloB — Coatrael— 
CuBslderatioB  —  Workers'  ConpenaaliM  let 
(W.A.)  ISOS  {Sit.  G).]— An  appeal  liea  to  the 
Supreme  Court  of  Weatern  Anstr&liai  frmi  a 
decibioB  of  the  Local  Court  in  sn  actioD  for 
compensation  under  the  Wortm' CotHpauotitm 
Act.  RespoDdent,  while  id  the  employ  d 
appellants,  received   injnriei    for    which   be 


vhicb  be 


Compnuatiiin  Act.  The  u 
waa  entitled  at  the  end  of  the  third  week  via 
£1  ITs.  lid.,  on  payment  of  which  be  gaTe 
ap[>ellant>  a  receipt  which  was  exprevcd  ta 
bfl  in  fnll  satisfaction  and  liquidation  of  any 
claim  he  had  or  mi^ht  have  against  tbeni  in 
respect  of  the  accident.  In  an  itctiiiu  to 
recover  the  balance  of  weekly  payments  to 
which,  owing  to  a  further  continuance  of  hi> 
incapacity,  he  claimed  to  be  entitled  under 
the  Act :  Hdd,  that  a  release  or  an  agne- 
ment  to  accept  a  lump  mm  in  full  nktis- 
factioii  of  all  claims  is  not  prohibited  by  the 
Act ;  but  that  the  receipt  in  question  did  not 
amount  to  a  release,  but  was  merely  nvidence 
□f  an  agreement  by  way  of  accord  atid  aatis- 
factioii,  and,  in  the  absence  of  cnnaider&tion, 
was  not  a  bar  to  respondent's  claim.  Deciaion 
of  the  Supreme  Court  affirmed,  but  od  differ- 
ent grounds.  Ortat  Fingall  Coiitolidatcd  Ltd. 
V.  Shethait lit 


3  C.L,R.] 


INDEX. 


CONDITIONAL  LESSEE— continued. 
See  Mining  on  Private  Land. 
V.  Scott 


HutchinHon 
-     359 


CONDITIONAL  PURCHASE.]— ^ee  Crown  Lands. 
Hack  v.  Minisier  of  LatiiU       -        -         -     10 

CONFLICT  OF  EVIDENCE— Verdict  of  Jiiry  con- 
elusive.] — See  Evidence.  Hill  v.  Ziymack 
7«6 

CONFLICT  OF  LAWS— Act  of  sovereignty— Grant 
of  letters  patent— Pntent  grouted  in  one  State 
of  Commonweal  111 — Action  for  infringement 
broagkt  in  another  State  of  Commonweaith.] 

— See  Patent.     PotUr  v.   Broken  Hill  Pro- 
prietary Co.  Ltd 479 

CONSENT,  setting  aside  verdict  hy.y-See  Prac- 
tice. S,  A,  Joseph  A  Rickard  Ltd,  v.  Lindley 
«80 

CONSPIRING  TO  PROCURE  DISMISSAL  OF  A 
NON-UNIONIST.]— '^€6  Master  and  Servant. 
Brinhane  Shipiorightu^  Provident  Union  v. 
Heygie 687 

CONSTABLE— Liability  of  the  Crown— Wrongful 
arrest — Relation  between  peace  officers  and 
the  Crown — Employment  or  agency — Power 
of  arrest— Police  Act  1865  (Tas.),(29  Vict.  No. 
10),  sees.  179— Police  Act  1898  (Tns.),  (62  Vict. 
No.  48)— Crown  Redress  Act  1891  (Tns.),  (55 
Viet.  No.  24),  fsei*.  4.] — See  Arrest.  JSnever 
V.  The  King 970 

CONTRACT— lUegali  I  y— Avoidance.]— 5c€  M  in  - 

INO  ON  Private  Land.     Hntchinnon  v.  Scott 

-     359 

Sale  of  land  —  Performance  —  Reason- 
able time  —  Breach  —  Concurrent  conditions 
— Payment  on  transfer  and  delivery  of  title 
deeds— Waiver.]— On  19th  August,  1902,  the 
appellant  made  the  following  offer : — "  .  .  . 
I  hereby  place  under  offer  to  J.  T.  *  Canning 
Park  West'  freehold  property,  title  under 
Land  Transfer  Act  ...  at  £10  per  acre." 
This  offer  was  accepted  by  T.,  who  further 
stipulated  in  his  acceptance  that  payment  was 
to  be  made  on  delivery  of  title  deeds  and 
transfer.  Before  the  appellant  could  transfer 
the  property,  it  was  necessary  for  her  to  regis- 
ter a  conveyance  made  to  her  by  her  husband 
some  time  before.  At  the  time  the  contract 
was  made  the  purchaser  was  aware  that  tho 
property  in  question  was  subject  to  a  mort- 
gage, and  that  the  date  of  its  redemption 
under  a  decree  for  foreclosure  was  fixed  for 
Ist  September.  No  definite  time  was  fixed 
in  the  contract  for  payment  of  the  purchase 
money ^  but  the  appellant  was  aware  when  the 
contract  was  maae  that  the  purchaser  could 
not  pay  it  until  receipt  by  him  of  a  remittance 
which  might  or  might  not  arrive  before  Ist 
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CREDIT  or  Bl'SLVESR  FIRl.  RBPORT  AS  TO- 

coiilintud. 
bllllTorevldflBee-ONM  at  fraot,]~Stt  Defa- 
mation.     Ihm  V.  MaciiUoih    -         -  -  IIU 

CREW.  lEXBER   OF.  ABSENT  FROM  KUSTER 

"Opldl.         -     -        - 


Krai  Ion 


B  RnlrletloB  Act  1*01  (Na.  II  of  1)01). 
Mtt.  t,  S— ImnlKratlon  Resfrletloa  AnrHd- 
neat  Act  IMS  (.Vu.  11  at  ISOS),  wm.  4,  It— 
Funn  ur  UrorniatluB  —  Defects  curable  by 
aiaeadment— Justteei  Act  190(  (N.S.WO  (No. 
il  of  IMS),  Kces.  ta,  llS.]~St«  Immigbakt, 
Pbohibiter.  Prttlon  v.  Dmiohot  ;  Oordoa 
V.  DoHohot 10S9 

-  llUf 

CRIMINAL  CASKS,  appml  by  Crovn  la— Sprclal 
lc*ve— Conilctloa  qaashed  by  Baprenr  Coart 
— Uroaada  opeo  oa  oaxe  >>tal«d— Prlxuvr  no 
loager  la  caslod)— NoIIob  to  rmciad  itprcial 
l««ve,]— 5m  pRAfiiCK.  AUoi-Hty-Oentra!  of 
St»'  Souih  Waira  v.  Jack'OH  -        .    718 


-Li  HaitVMo.v.  CAni 


S|iMinl  Irare  to  apjiral— Whcu  graalcd.] 

—Set  Appeal  to  High  Codrt.    Cormoily  v. 
iltaghtr SSt 


CROWN,  LUBILITT  OF— Wroiigfiil  Km»l_Rp. 
latlon  betwiieii  peace  ufllceraoud  tlwCrann— 
EinplujnieBl  or  agency  —  Power  of  arrrsi  — 
Police  Art  1805  (Tns.)  (i»  Vlcl.  No.  10),  sec.  119 
—Police  let  1898  (Tas.)  (M  Vict.  No.  18|— 
CrotTR  RedrexH  Act  18111  (Tb».)  (55  Viet.  Ho. 
!4),    sec,    (.]— ,S'ff    Arrkst, 


-     970 

CROWN  LtNDS  — Crown  Laud*  Act  (N.S.W.). 
(No.  IS  of  1901).  Ncc.  S.  iiib-icr.  (a),  nee.  4— 
Lauds  exempt  from  condliluaal  purchH«e  ander 
Crown  Lands  Act  of  1884  —  SuburUaB  anil 
popMlatlon  area ^ Set  apart  fur  lioiaesteiid 
Hleelloii  under  Act  of  189S— Avnllable  for 
additional  conditional  pnrcluue— Inplled  re- 
p«iil.]— By  tlieCrunn  Lands  Acts  of  1S84  and 
I8S9,  L'rown  luiuls  in  suburban  or  population 
areas  were  exempt  from  con<litional  pnrchue 
except  when  ret  Bp«rt  for  that  purpose  by  the 
Governor-in-Coimcil.  The  appellant  becsmc 
the  hrilder  of  n  resilient  ihI  oonditionAl  pncuh^ae 
in  such  an  area  whilst  it  w>is  tt-mporArily  set 
apart  for  sueh  selection.  Subsequently,  when 
the  area  had  feuHti)  lo  lie  so  uraUable.  but  h»d 
been  ninile  availalile  for  liomestead  nelecti 


CROWN  LANDS— (««li'iiH«f. 

under  the  Urown  LawU  AH  at  ISftS,  tbeapfid- 
Uot  applied  for  an  additional  conditimal  {or- 
chase  under  sec.  3,  sub-see.  (a),  of  the  O™ 
Latiitt  Act  1903,  which  pravidea  that  the 
holder  of  a  homestead  selection,  a«ttleiiMat 
lease,  or  conditional  purchase  may  api^y  fc 
an  additional  holdioK  of  the  same  claas  dt 
tenure  >•  bis  originat  boldinK,  and  that,  lab- 
ject  to  sec.  4  of  that  Act,  land  shall  be  "  aTail- 
alile  for  the  purpose  of  any  such  applicatioa 
which  is  available  for  homestead  ■election,  or 
settlemeDt  lease,  or  conditional  purebaae  or 
conditional  lease,  whether  specifically  setapwt 
for  that  form  of  holding  or  not.''  Sec.  4  pro- 
vides that  the  Minister  may  set  apart  anas 
for  conditional  holdings  of  sny  of  these  classes, 
or  for  original  holdings  ol  any  particalar  daa 
or  classes,  "to  the  exclusion  of  any  or  all 
of  the  additional  holdings"  mentioned.  Ko 
action  had  been  taken  by  the  Minister 
under  this  section  with  re^rd  to  the  area 
in  question,  to  interfere  with  llie  operalioo 
of  ■«'.  .1.  HM,  that  it  was  not  necca- 
sary  that  the  area  in  which  an  additimal 
conditional  purchase  was  apniied  for  shouid 
have  been  set  apart  exclasively  for  that  par- 
ticular form  of  selection  under  sec.  4,  aa  lone 
an  it  was  lawfully  capable  of  being,  and  had 
in  fact  been,  set  apart  for  any  of  the  forms  of 
selection  mentioned  in  sec.  3,  sub-sec.  (a),  and 
therefore,  that,  as  the  area  in  question  had  b 


conditional  porcbasc.  Per  O'Connor  J. :  3ub- 
secs.  iv.  and  vii.  of  sec,  31  of  the  CVou-a  Laad' 
Act  1884,  which  make  suburban  and  popula- 
tion areas  eiempt  from  conditional  purchase, 
cannot  stand  ccinsistently  with  giving  full 
meaning  to  sec.  3  of  the  Croira  Landt  Aft 
1903,  and  therefore  must  be  taken  to  have 
been  impliedly  repealed.  Decision  of  the 
Supreme  Court,  A/inuter  for  Land%  v.  Had, 
(1»)5)  5  3.R.  (N.S.VV.),  V2i,  reverwtd,  and 
that  of  the  Land  Appeal  Court  restored. 
Had-  V.  Miniltr  of  Landt      -         -         -     » 

CITHNG.  UNPROTBCTBD  —  Co-stj-uetltM  ef 
read — Liability  of  Goveraoient  ~Et«a»aaMe 
eare  under  clreuBstanee?.] — Ste  Nkgijgbicci. 
Mil/er  V.  MeKwm M 


DA1AGE8.  MEASURE  OF— Duty  of  nortf^gee 
1h  exerrl»e  of  his  power  at  smIc— RM'kless 
Hale- Sale  at  nnderralue-Sale  la  b^  &lth.] 
—  Sn  MoRTnAOB.  jBoi-n-i  v.  Quetntlamt 
Xa/ioual  Hank  LUt.  ---.»» 


DEtTH  OF  WITNESS  — DeposlliOB-Portloa  of 
xlaleuienl  omltled,] — Sre  Rvidknck.      JUer- 

Hty-Ot'ieral  of  Xem  SoiilH  Walt*  v.  Jaetm 


3  C.L.K.] 


INDEX. 


DEBTS — continued. 

from  liability  for  payment  of  testator's  debts.] 

— See  Insurance.    Anderson  v.  Egan    -    289 

DECISION  PRIMA  FACIE  WROSG.}—See  Pbac. 
TICS.     £x  parte  Gardmi         -        -        -     724 

DEDICATION— Presumption  from  publie  user- 
User  attributable  to  ai^reement — Dedication 
by  mortgagor.]  —  See  Highway.  Shire  of 
i^aniocanv.  Leviston     •        .        .        •    846 

DEDUCTIONS:]  —  See  Resumption  .  Railway 
Commissionera  of  New  South  Wales  v.  Per- 
petual Trustee  Co,  Ltd,  -        -        -      27 

DEFAMATION  —  Libel  —  Privilege— Report  and 
minutes  of  eonference — Resolution  containing 
Qntme  statements —  Publication  to  persons 
Interested — Express  maliee — Liability  of  prin- 
cipal for  malice  of  agent — Bona  flde  use  of 
privileged  occasion.] — A  trade  union,  to  which 
the  appellant  belonged,  published  to  its  mem- 
bers, in  accordance  with  its  rules,  the  report 
and  minutes  of  a  conference  which  had  been 
held  under  the  rules  of  an  unregistered  associ- 
ation of  which  the  uuion  was  the  successor. 
The  report  contained  the  terms  of  a  resolution 
passed  at  the  conference  embodying  certain 
allegations  against  the  appellant.  The  terms 
of  the  resolution  were  accurately  stated  in  the 
report,  but  the  allegations  made  against  the 
plaintiff  were  untrue  and  defamatory.  The 
occasion  was  admittedly  privileged.  Held, 
that  in  the  absence  of  evidence  of  any  malic- 
ious motive  on  the  part  of  the  union  or  its 
governing  body,  the  privilege  was  not  des- 
troyed by  the  fact  that  the  secretary  of  the 
union,  who  actually  handed  the  report  to  the 
members,  was  aware  that  the  defamatory 
statements  were  untrue,  nor  by  the  fact  that 
he  himself  entertained  feelings  of  personal  ill- 
will  agaiDst  the  appellant.  Heldf  further, 
that  even  if  the  knowledge  of  the  secretary 
might  be  imputed  to  the  union,  yet  if  it  was 
the  duty  of  the  governing  body,  or  if  they 
honestly  believed  it  to  be  their  duty,  to  pub- 
lish the  report  as  they  did,  the  union  was  not 
deprived  of  the  protection  of  privilege.  De- 
cision of  the  Supreme  Court,  Hay  v.  Aus- 
tralasian Institute  of  Marine  Engineers,  (1906) 
6  S.R.  (N.S.VV.),  30,  affirmed.  Hay  y,  Aus- 
trtdasian  Institute  of  Marine  Engineers     1002 


Privileged  occasion — Trade  protection 

agency— Report  as  to  credit  of  business  firm 
— Communication  to  subscribers— Malice — 
Subsequent  report  by  defendants — Admissibil- 
ity of  evidence— Onus  of  proof — New  trial — 
Cross-appeals— Practice.] — A  trade  protection 
society,  in  the  ordinary  course  of  its  business, 

gubliahed  to  one  of  its  subscribers,  a  firm  of 
ardwrare  merchants  in  Sydney,  in  response  to 
a  specific  and  confidential  inquiry,  a  confi- 
dential report  containing  damaging  statements 
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KB  il  ordered  n  new  trinl  for  wrongful  rejectiou 
of  evidencv.     Dim  v.  Maeinlath    ■        -     1134 

DEFAl'LT— Kotin  of  ilemBnd  tor  |Ni;ineBt— 
Walv«r  —  Ratoppel  —  Only  ot  Mort^gee  la 
Fxrrviite  ot  hb  powr  of  lair— ReeklFHS  s>le~ 
!S«lc  Bt  Hadervuliie  —  HtXv  In  bad  Ikith— 
XcaMurr  uf  damaKTH.]  —  Ste  Mortoaoe. 
BariitK   V.    i^Htfiinlanil   Jfaliotial    BatJt    Ltd. 


UEFAULT  AS»ES8XENT-How   hir 

conoluslre— Apiwal  to  Canrt  of  Revlcn-,] — S« 
Im>imis  Tax.  Mooiieu  v.  <7oniBiMr>iioiin-«  o/' 
rc.j-«(««(.V.S.  tr.)  -  Ml 

"DEFECT  IN  CONDITION "—NeKllKeaee-f^n- 
dllloD  of  najH.]— jee  Master  ahd  Sebvaht. 
Utlcalf  V,   (Jreoi   Botddtf  Piitpiittary  Gold 
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UEFECT8  CUKABLE  BY  ANBNDXENT— iDfor- 
H*tloii^lii!itle«s  Act  mOS  (N.8.W.),  {Ho.  tl  ot 
ISOt),  Bees.  S5,  115.]  ~  Sfs  Imhkiravt, 
Prouibitkd.  I'lttlon  v.  Doitohot ;  Oordon 
V.  AinaAtH I08> 

DELBtiAnON  WITH   ASSENT  OF   PRINCIPALS 

—Liability  to  nccouat— InUntioB  of  parties.] 
— Ste  Pbihcipai.  and  Aaimr.  S.  A.  Jomph 
A-  Kichani  Ltd.  v.  LiniUty     -        ■        -    >S0 

DEMAND  F«R  PAYMENT.  NOTICE  OF— Detkult 
— Waiver — Estoppel — Daty  of  morlgagee  In 
exercise  ofhlH  power  of  sale— Becklesn  sale- 
Sale  at  nndervalHG  —  Sale  In  bad  Ihlth  — 
Measure  ut  damages.]  —  Stt  Mortiiaqk. 
Uarna    v.    <Jnettig!aitri    Nntioaal    Bank    Lid. 

»M : 

DEPOSITION  or ""   ■■■ ' 

I?(VESTIGAT1< 

death    of    it! 
umltteil.]— ^'< 
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IX.  [1906. 

DOCUMENTS  OF  TITLE,  CCSTOOY  OF— «>H(>Naef . 
execat«r  —  Bresefa  of  trasl.]- £ee  Tkdstie. 
Autliiiv.  Aattia SK 
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DUTY,  PROBATE— Paymeat  of  "  too  little  AmXj' 
— Asset  not  laclndEd  In  Btiiteiacnl  fbr  dalj — 
CinliD  by  Crown  for  nddltloaal  du(j — Ccrtlll- 
cate- HesniuK  of'fliial  and  eonclBsIre  aid 
snitjeet  to  bo  appeal" — Admlnlstratloa  aad 
Probate  Act  IsaD  (Viet.)  (Ko.  lOM),  see*.  87. 
tS.  ta,  100,  lOS,  IM.  10S.]-See  PbobaTK 
Ddtv.     A^t  V.  The  Kiiuj   ■        ■         ■     Wt 

DtlY,  STATEMENT  FOR-Klfts  later  vlros— Lla- 
bllitf  uf  donor's  eHtnIr  («  [Mf  dat;— Rate  at 
which  duty  Is  payable.]— 'S'<e  Prdbatk  Dctt. 

Hiinard  V.  The  King      -  -III 


EDUCATION  TEST- LaHgnage,  by  who*  chosen.] 
— See  Imuiorakt,  Frobibitbd.  Ckia  Otr  r. 
MartiH M 

ELECTRICITY-Eleetrie  Light  and   Power  A(« 

ins  (Vict.)  (No.  Mil),  sen.  13,  SS,  U,  St— 

Charge  for  supply  of  electrielly— Prefereaee 

Uniform  rharge— Alternative  rates — Optlos 


^lve« 


"  Flat  n 


demand  ratr."]— Sec.  30  of  the  Electric  LigU 
aiid  Poieer  Act  1896  (Vict.)  is  dir«at«d  to  s 
preferenoe  between  persoiu  supplied  with 
elactricity,  and  under  it  the  charge  for  the 
supply  of  electricity  may  be  uaiform,  mtwitb- 
standing  that  there  are  alternative  acaiea  of 
charges,   under  one  of  which   the  price  for 
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ELRCTRICITY— con/fnt*«rf. 

tion  of  the  Metropolitan  Qae  Co.  v.  The  Mayor 
tkc.  of  the  City  of  Melbourne,  (1906)  V.L.R., 
36  ;  27  A.L.T.,  116,  reversed.  The  Attorney- 
General,  on  the  relation  of  the  Metropolitan 
Gas  Co.  V.  The  Mayor  dec.  of  the  City  of  Mel- 
bourne, 27  V.L.R.,  568  ;  23  A.L.T.,  123,  over- 
ruled. Mayor  dkc.  of  Melbourne  v.  Attorney- 
General  of  Victoria         •        -         .        -     467 

EMPLOYER,  INDUCING,  TO  DISMISS  EMPLOYE 
AND  NOT  TO  EMPLOY  HIM  FURTUER->De- 
liberate  interferenee  with  riglits  of  others 
actuated  bj  desire  to  do  harm — Interfereuce 
with  trade — Trade  Union — Trade  dispute — 
Trade  competition.]  —  See  Master  and 
Servant.  Brisbane  Shipiorightn'  Provident 
Union  v.  Heggit     --'---     687 

EMPLOYERS'  LIABILITY  —  Negligence  ^  AeeU 
dent — Condition  of  wajrs— Defect — Person  to 
whose  orders  or  directions  workmen  bound  to 
conform— Shaft — Excavation.] — See  Mastkr 
AND  Servant.  Mitcalf  v.  Great  Boulder 
Projrrietary  Gold  Mines  Ltd.  -        -        -    544 

ESTOPPEL— Conditional  lessee— Agreement  to 
allow  use  of  land  for  gold  mining — Illegality 
— Intention  of  parties — Mining  on  Private 
Lands  Act  1894  (N.S.W.),  (57  Vict.  No.  32), 
sec.  33.]— iSiee  Mining  on  Private  Land. 
Hutchinson  v.  Scott         ...        -    859 

• Notice  of  demand  for  payment — De- 
fault—Waiver—Duty of  mortgagee  in  exer- 
cise of  his  power  of  sale — Reckless  sale — Sale 
at  undervalue  and  in  bad  faith — Measure  of 
damages.] — See  Mortgage.  Bams  v.  Queens- 
land National  Bank  Ltd.         -        -         -     925 


Policy — Condition  for  avoidance  If  un- 
true statement  made— Proposal — Fire  claim — 
False  statement  in  proposal  filled  in  by  agent 
— Agency — Rattflcation — Holding  out.] —See 
Insurance.  Phcenix  Assurance  Co.  Ltd.  v. 
Berechree 946 

ESTOPPEL  BY  DELAY— Special  leave  to  appeal 
—  Rescission—  Question  of  fact  Involved — 
Reference  of  cause  to  arbitration  by  Judge — 
Directions  to  arbitrator — Mode  of  taking 
exceptions  to  rulings  of  law — ^Time  for  taking 
objection.]— /S^tfc  Practice.  Murray  v.  Munro 
788 

EVIDENCE — Action  for  conversion — Ownership 
of  goods — Question  of  fiict — Conflict  of  evi- 
dence— Verdict  of  Jury  conclusive.]  —  In  an 

action  for  conversion,  the  whole  question  for 
the  jury  was  whether   the  goods  were   the 

Property  of  the  plaintiff  or  the  defendant, 
here  was  a  conflict  of  evidence,  and  the  jury 
found  a  verdict  for  the  plaintiff.  Held,  that, 
although  there  was  strons  evidence  upon 
which  the  jury  might  have  j^uud  a  verdict  the 

VOL.  III. 


EVIDENCE- 

other  wa} 
able  men 
could  fin 
Where  th 
diet  of  th 
the  evidei 
or  is  sup] 
which  th( 
the  majo 
August,  1 

Comi 

abroad  — 
Witnesses 
of  1900), 
Supreme 
Judiciary 
On  an  ap] 
to  exami] 
under  sec 
1900,  if  it 
Court  thi 
tion,  thai 
Court  has 
and  that 
it,  the  C 
disoretioi] 
unless  th 
that  the 
priuciple 
by  two  < 
evidence  < 
mission    i 
whether  i 
issue,   th( 
whether 
succeed  a 
nature  oi 
only  as  t 
question 
Judiciary 
locutory 
High  Coi 
there  woi 
right  fron 
suit  in  wl 
given.      ] 
Trequair 
292,  revei 

Depoi 

vestigatic 
of  wltnes 
Crimes  A 
408,  409- 
1902),  sec 
peal  by  i 
leave— Co 
— Groundi 
longer  In 
leave.]— S 
Act  1900 
ing  to  be 
whom  it  ] 


EVIOESCE-coiUinued, 

reaJ  in  evidence  In  the  proaecutioa  Btthetrifti 
of  an  Accused  penon  npoii  proof  on  oftth  thftt 
the  WLtneu  is  dull,  and  tb^t  the  deposition 
wu  Uken  in  the  preMnce  of  the  aociued, 
Kiid  that  the  accuud  or  hii  ftttorney  or  coqd- 
■el  had  a  full  anportuuity  of  crou-ezaminiiig 
the  witnen,  nnleu  It  ia  proved  that  the  de- 
position wu  not  in  fact  signed  b;  the  jnstice 
purporting  bo  sign  it  Sub-sec.  (3)  provides 
that  depositions  t«ben  on  the  pretiminarj  or 
other  ioveBtigation  of  any  charge  of  felony  or 
misdemeanour  ahall  be  admissible  in  evidence 
on  the  trial  of  the  accused  Cor  any  other  offence, 
although  of  a  higher  or  different  nature,  if  they 
would  be  adminible  on  his  trial  for  the  offence 
in  respect  of  which  they  were  taken.  Heid, 
that  adepoeition  taken  in  the  form  prescribed 
by  the  Jiuticti  Ael.  and  oi  to  which  the  re- 
quirementiof  sec.  WS  were  complied  with,  was 
not  rendered  iaadmlwible  by  reaaon  of  the 
omiHsion  from  the  deposition  of  certain  state- 
ments madehy  the  wituesB  during  the  eiamin- 
atiou.  Such  en  omiaaion  may,  if  the  words 
omitted  Hubseuuently  tam  out  to  be  material, 
afford  groand  for  comment  on  the  value  of  the 
deposition  as  eiidence,  but  it  in  no  way 
touches  its  admiuibility.  B'-g.  v.  Hendy,  4 
Cox  C.C,  243,  followed.  An  accused  person 
was  charged  with  a  certain  offence  at  a  Police 
Court,  and  was  then  brought  to  a  room  where 
a  witnesi  was  lyin^  dangerously  ill  and  was 
aguin  charged  and  informed  that  the  witness 
was  about  lo  give  evidence.  The  depoaition 
of  the  witness  was  then  taken  in  tho  form  pre- 
Bci-ibtd  by  the  JuUkte  Act.  Subsequently  the 
Hccuced  was  committed  for  trial  on  the  offence 
charged  before  the  lama  justice.  Held,  that 
tho  deposition  was  taken  on  a  preliminary  or 
other  inveitigation  within  the  meaning  of  sub- 
sec.  {3)  of  sec.  409,  and  was  admissible  in  evi- 
dence an  the  trial  of  the  accused  for  an  offence 
of  a  more  serious  nature.  Hfg.  v.  De  VidU,  9 
Cos  C.C-,  4,  followed.  Sec.  408  of  the  Crinug 
Act  1900  provides  for  the  taking  of  the  de- 
positions of  a  person  dangerously  ill  in  certain 
cases,  and  prescribes  certain  conditions  which 
must  be  f  ulQUed  before  such  a  deposition  can 
be  given  in  evidence  on  the  trial  of  an  accused 
peniou  for  the  offence  to  which  the  deposition 
relates.  H^ld,  that  a  depoaition  taken  under 
the  circumstances  contemplated  by  that  aec- 
tion,  bat  which  was  not  admissible  under  it  by 
reason  of  noncompliance  with  the  prescribed 
conditions,  might  nevertheless  be  admissible 

satisfied  the  requirements  of  the  latter  section. 
Jltx  V.  lloUoiBay,  65  J. P.,  712,  followed. 
When  the  admissibility  of  a  deposicion  is  in 
question  at  «  criminal  trial,  all  relevant  ques- 
tions of  fact  are  to  be  determined  by  the  pre- 
siding Judge,  and  his  decision  is  conclusive 
unless  it  IS  manifestly  not  warranted  by  the 
evidence.     It  is  no  objection  to  the 


ETI  DEUCE— coNfiuHCii. 
quashing  •  conviction  that  the  ^iaoMT  'm 
been  released  from  custody  under  the  seotcset, 
and  isat  liberty.  SrvMe,  that  the  HighCont 
will  not  grant  speaial  leave  to  araie^  fnat 
decision  of  the  Supreme  Court  qnauing  a  (<■- 
viction  on  a  Crown  caae  reserved,  on  tbt 
groand  that  the  point  upon  which  the  derisja 
went  was  not  one  of  those  specificaUy  reaerTEj 
at  the  trial,  if  that  point  appears  clearly  on  ib 
face  of  the  case  stated-  Motion  to  radid 
special  leave  to  appeal  from  the  judgment  ni 
the  Supreme  Court ;  Etx.  v.  i/argartl  Jad- 
ton,  (I90S)5S-R.  (N.S-VV.),581,  refosed,  sai! 
judgment  reveraed-  Attomtif-Gette't^  of  Srt 
Soulk  WtUte  V.  Jactuiu  -         -  -         -     7»» 

Natarallxed  sattJect— Flndlas  of  Sfifs 

Conrt  oa  babeas  corpns.]— Sm  ImsiGKan, 
Prohibitbd.     Chriitie  v.  Ah  Sheung     -    tit 

— Proof  of  proreedli^s  before  mafrt^'rates— 

Evidence  Act  <!(.».¥.),  (No.  II  ef  IStS).  SKS. 
IB,  M— Cerifflote  or  eerUOed  capy-SIn*- 
(Hra  of  ofllorr— IstnlKTtatloB  Act  (XjS.*.)' 
'■■     ■  of  18»T),  see.  31.]— Sm  F  "       " 


Wit 


■.  Brom 


in 


ESrATATI0N~8hKR.]-See  MasnK  axd  Sn- 
VAST.  MtUaif  v-  Qytat  Boulder  Proprittrj 
Oold  3/i«a  Ltd.       ...  -    SH 

EXECUTORS  CARRTI.V6  ON  BCSIHESS  ODES 
TERMS  OF  WILL— Right  to  iadcMKlly  hIsT 
assets — Liea  over  assets.] — See  Iksolvenct. 
Saeagt  v.  Union  Bant  q/"  Auitraiia  Ltd.; 
WhifdaiD  V.  Union  Baiil  of  Aiulralia  Ui. 
II7» 

EXBCLTORS— Duly  of  one  of  two— Caeied;  s( 
docnmrnts  of  title— Mortgage  deed  left  li 
hands  of  solicitor— Solicitor  oae  of  iwe  e»- 
eatorv- lartgage  not  reK<xtered— Recdft  et 
mortxase  nsonej  by  solicitor — Bxecater.}— At 
Trdsteb.      Anntiny.  Aattin  •  ■    (II 

EXEIPTION  —  Agrlettltnr*]  society  —  "  Umi 
veated  in  trastces  for  .  .  .  pablle  rcena- 
tloa,  health  or  enJojaeBt"- Sydaey  Csr|Mn- 
tloa  Act  (No.  »  of  IMS),  aee.  Il«.]-fti 
Rating.  Mvnicipai  Oouneii  of  StfdMf  i- 
Rayal  Agriadt^rai  Society  of  If. S.W.     -   M 

Slatutor?  duty — ReqnlremeBt  offiilsg 

notice  —  Cer1«ia  elasa  exempt  —  Coasine- 
tlon  _  Cattle  SlaaKhterlaK  ud  DtoeaK' 
Animals  and  Heat  Act  (N.8.W.),  (No.  H  if 
19M|,  sees.  G.  g— Koxleas  Tr«dr8  Act  (H.8.V.} 
(No,  8!  of  l»Ol),  sec.  14.]— The  proprietoi  of 
an  establishment  for  the  extraction  of  ullo* 
from  the  carcasses  of  cattle  and  for  the  ssltisl 
of  beef  for  exporUtion,  duly  licensed  oiidtt 
Division  II,  of  the  CaUie  Saughttritg  nd 
Dinattd  Animalt  and  Meat  Act   1902,  is,  ^J 
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EXEMPTION— cowiiwttcd. 

of  giving  to  the  inspector  the  notice  required 
by  sec.  5  to  be  given  by  all  persons  intending 
to  slaughter  cattle  in  any  district  in  which  an 
inspector  has  been  appointed.  Such  a  pro- 
prietor does  not  lose  the  exemption  bv  reason 
of  the  mere  fact  that  he  also  sells  locally  a 
certain  amount  of  fresh  meat  from  the  cattle 
slaughtered  and  a  portion  of  the  residual 
products  of  the  main  processes  of  the  es- 
tablishment. Decision  of  Pring  J.,  CcUnian 
V.  Tindal,  22  N.S.W.  W.N.,  176,  reversed. 
TindoU  v.  Galman  -        -        .         -        .     150 

F.\CT,  QUESTION  OF,  INVOLVED  —  Special 
leave  to  appeal —Rescisision — Estoppel  by  de- 
lay— Reference  of  eause  to  arbitration  by 
Jnd^e — Directions  to  arbitrator — Mode  of  tak- 
ing exception  to  rulings  of  law— Time  for  tak- 
ing objection.] — See  Practice.  Murray  v. 
Munro 788 

"FLAT  RATE."]— Sec  Electricity.  Mayor  dsc. 
of  Melbourne  v.  AUomei/'General  of  Victoria 
467 

"  FINAL  AND  CONCLUSIVE  AND  SUBJECT  TO 
NO  APPEAL,"*  MEANING  OF— Final  balance 
— Necessity  for  fk^sh  statement.]— -^ee  Pro- 
bate Duty.     Affleck  v.  The  King  -        -    008 

FIRE  BRIGADES  BOARD— Marine  Insurance 
Company  insuring  against  Are  on  land— Fire 
Insurance  incidental  to  marine  Insurance  — 
Premium  covering  both  insurances — Ascer- 
tainment of  proportion  of  contribution.] — See 
Insctbaxcb.  Yorkshire  Fire  and  Life  Insur- 
ance Go,  V.  Brilinh  and  Foreign  Marine  Insur- 
ance Go,  Ltd, 196 

FIRE  INSURANCE— Policy— Condition  for  avoid- 
ance if  untrue  statement  made — Proposal — 
Fire  claim — False  statement  lu  proposal  filled 
In  by  agent— Agency— Estoppel— Ratification 
— Holding  out.]—  See  Insurance.  Phcenix 
Assurance  Go,  Ltd.  v.  Berechree    -        -    946 

FIXTURE  —  Annexation  to  freehold  —  House 
resting  bj  its  own  weight  on  piers — Principle 
for  determining  whether  chattel  or  part  of 
freehold — Intention — Degree  and  object  of 
annexation.]— ^M  Landlord  and  Trnant. 
Utid  V,  Smith         .....     858 

FORFEITURE  ON  NON-PAYMENT  OF  PREMIUM 
— Surrender  value — Loan  value- Contracting 
out  of  benefit  conferred  by  Statute — Life 
Assurance  Companies  Act  1901  (Queensland) 
(1  Edw.  VU.  No.  20),  sec.  22.]— 6Ve  Insur- 
anob.  Equitable  Life  Assurance  of  United 
States  V.  Bogie 878 

FRAUDULENT  OR  IMMORAL  BUSINESS— Power 
to  refuse  to  register  or  deliver  letters — Order 
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GENERAL I 

—See  Pr< 


GIFT  INTER  T1V03— LUbllltj'  of  dour^  Mt«t« 
to  pay  iliirj.J— S(f  VhObjite  DrTv.  Heieard 
V.  Tht  King    -  ■        -  -     ll« 

GIFT  OVEK  IF  BE.tEFICIARV  OlE  WITHOIT 
LEAVING  VIFE  OR  CHILDKEN—DlTKlloD  to 
Rrll  -~  Absolute  gilt  —  AmblKullr  —  Cvdlcll 
Bseil  to  expliUn  w  III.]— Sie  Will,  Jnii-ine  v. 
Sicciri TW 

GIFT  OVEtt  IN  EVEKTOF  DYING  UNDER  SI.  OR 
I'MAKRIED,  OR  WITHOIT  MALE  ISSUE— 
"Or"  rend  ns  "Md."]— See  Wiu^  BiUlirv. 
Tnufcti  Kxr.iKtori  and  Ageiiry  Co.  Ltd.     1S6 

GIFT  TO  TWO  PERSONS  OF  INCOME  "IN  EQUAL 
SHARES  DURING  THEIR  RESfKUTIVE  LIVES 
AND  THE  LIFE  OF  THE  81'RVI  TOR  "—Gift 
aver  or  corpus  to  their  rhllilren  per  stirpes — 
Tenaiiej  In  comiaon,]- ,n>i!  Wili.  ICpple  v. 
Atoiie 4IE 

GOLD  MINING.  AGREEMENT  TO  ALLOW  I'SE 
OF  LAND  FOR— Conillllonnl  lessee— Rli^alllr 
— Inteation  of  p>rIle9—EMopp«l— Mining  on 
Prlvnte  Lanils  Ai-I  IBM  (N.S.W.)  (ST  Vict.  Nu. 

it),  sep.  8».]— S^e  MrNiso  on  Pkivate  L.(ND. 
HnUhiwioH  v.  Stoll         -  -         -    359 

'■GOOD  HEALTH."  MEANING    OF— Warranty .] 

—Set  IssiTRASCt,  LiFB.  Xatioiial  Mvltuii 
Lij'e  A'i'onatioii  of  Aiiflrala»ia  Lid.  v.  Kiit- 
man  lU 

GOODS— ActloH  for  ronTersloa —Ownership  of 
gaoda—Qaeitlon  or  fact — CaiiBlct  of  evidence 
— VerdM  of  jury  eonclnslve.] — See  Evidenck. 
Hill  V.  Ziymaci T«» 

GOODWILL  AND  BU3INE8S.]—S(' Stamp  DvrT. 

Jtoifhill  Rac'xour.^  Co.  v.  aommi»«oiier  of 
Stamp  DvliffiN^.S.  tf.)  -         •         -         -    3SS 

HABEAS  CORPUS— Fliidlug  of  Suprvuie  Court- 
Natnrallittil  subjecl— ETiilenee.]— ,9ef.  Ihui- 
(IBA^'T,  Prohibited.     Chriiti'.  v,  Ak  Shtunij. 


■ —  Immigration  Reslriutlon  Act  1901  (No. 

17  of  HOI),  sec.  3.  snb-sec.  (n)— Prohibited 
ImnileTBOt  —  ExeeptloiiH  ^  Person  flirmerlr 
domiciled  In  colony,]  —  Two  Chineee,  who 
alleged  that  tliey  lind  formerly  resided  for 
aeveral  years  in  V'iiitoria,  and  had  left  that 
colony  on  a  liait  to  China,  were,  on  their 
I,  prevented  from  landing  iu  Melbourne 


IX.  [1906. 

HABEAS  CORPUS— eotiJ IN uuf. 
ing  the  captain  of  the  ship  to  briog  tbe 
applicants  before  the  Court  to  be  dealt  with 
according  to  law.  The  writs  were  directed 
Co  be  iasned,  and  on  their  retnrn  by  the 
captain  with  the  bodiei  of  tbe  applicaota,  no 
one  appeared  to  oppoae  their  discharge.  Held, 
that  primd^cie  thej  were  entitled  to  be  at 
lilwrty.  and  that,  aa  no  one  appeared  to  show 
cause  why  they  ahonld  he  kept  in  custody, 
tlie  Court  was  bound  to  order  their  discharge. 


HIGH  COURT,  appml  to  Priry  CouncU  trom— 
Special  leave-  Election  of  party  as  to  trlbua- 

aj.]  —  See    Practick.         VKlorian     IlaUicagt 
Commifiioiirr*  V.  Broirn  ■  -    II3S 


HIGHWAY  —  Dedication  —  Presumption  twom 
public  user — User  attributable  to  aKreeMCBt 
— Dedication   by  mortgBRor.] — An   inlentioii 

to  dedicate  land  as  n  highway  will  not  b« 
presumed  from  mere  user  if  that  uaer  i> 
explained  by  ciicumetaiices  negativing  snch 
au  intention,  Barracloitgk  v.  Jokmon,  8  A, 
&  E. ,  99,  followed.  If  the  user  i*  attributable 
to  an  implied  agreement  between  the  owner 
of  the  land  and  the  Crown,  or  between  the 
owner  and  a  public  body  having  power  to 
acquire  the  land  for  a  highway  on  paying 
compensation  therefor,  that  the  owuer  would 
permit  tbe  public  to  use  the  land  as  a  high- 
way pending  the  exereiae  of  that  power,  the 
intention  to  dedicate  [a  negatived.  Under 
the  Land  .^cf  IS69,  A.  selected  land,  and  a 
lioeiice  was  issued  to  him  by  the  Cronii  in 
1S7T,  conUining  a  condition  that  thi^  Crows 
might  resume  any  part  of  the  land  for  roads, 
paying  compensation  therefor,  and  a  provision 
that  the  lease  to  be  Bubeefjueiitly  issued  should 
contain  n  similar  condition.  A  track  waa  in 
1S79  blazed  through  the  laud,  the  cost  of 
which  was  paid  by  subscriptions  from  neigh- 
bouring settlers.  In  the  same  year,  at  the 
request  of  the  mnnicipBlity  in  whose  diatr-ict 
the  land  was  situated,  a  surveyor  was  sent  by 
the  Department  of  Lands  who  sorveyed  a 
road  one  chain  wide  following  the  blazed 
track.  Thereafter  this  road  appeared  in 
maps  of  tbe  locality,  and  from  time  to  time 
the  municipality  at  ita  own  coat  cleared,  made 
aud  repaired  the  road  which  was  during  all 
that  time  continuoualj  used  by  the  public  ts 
a  highway  .In  18S4  the  municipality  requested 
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HIGEW  \Y-coiUiniied. 

through  which  the  road  ran,  was  issued  to  A. 
without  any  condition  as  to  resumption  for 
roads.  In  1886,  A.  mortgaged  his  lease,  and 
in  1889  the  mortgagee,  under  powers  con- 
tained in  the  mortgage,  sold  and  transferred 
the  land  to  B.,  to  whom  a  Crown  Grant  was 
issued  in  the  same  year  without  any  excision 
of  the  road.  Nine  days  after  the  issue  of  tlie 
Crown  Grant  B.  mortgaged  the  land.  In 
1901,  B.*8  mortgagee  sold  the  land  to  C.  who 
sold  to  the  plaintiff  in  1902.  (/.,  having 
obstructed  the  road  by  locking  a  gate  in  a 
fence  across  the  road  where  it  entered  his 
land,  the  municipality  removed  the  fence  and 
gate  and  whereupon  C.  brought  an  action  for 
trespass.  Held,  that  the  user  of  the  road  by 
the  public  should,  in  its  inception,  be  attribu- 
ted to  an  implied  agreement  between  the 
municipality  and  A.  that  he  would  permit  the 
public  to  use  the  road  pending  its  proclamation 
as  a  public  road,  when  A.  would  be  compen- 
sated ;  that  any  acts  or  omissions  of  suose- 
quent  owners  or  of  the  mortgagees  which 
otherwise  miglit  have  indicated  an  intention 
to  dedicate,  should  be  attributed  to  that  aeree- 
meut ;  and  that  the  permission  having  oeen 
withdrawn  by  the  plaintiff,  the  municipality 
was  guilty  of  a  trespass  in  removing  the 
obstruction.  A  mortgagor  cannot,  without 
the  consent  of  his  mortgagee,  dedicate  as  a 
highway  part  of  the  land  the  subject  of  the 
mortgage.  Before  removing  the  fence  and 
gate  the  municipality  had  threatened  to  en- 
force penalties  against  the  plaintiff  for 
obstructing  the  road.  The  plaintiff  did  not 
replace  the  fence  for  a  considerable  period, 
during  which  cattle  of  the  plaintiff  strayed 
through  the  gap  and  were  lost.  Held,  that 
the  loss  of  the  cattle  was  a  reasonable  conse- 

?|uence  of  the  unlawful  act  of  the  municipality 
or  which  damages  might  be  recovered. 
Decision  of  aBeckett  J.  {Ltvision  v.  Prtsidentf 
Ac,  of  the  Shire  of  Narracan,  (1906)  V.L.R., 
1  ;  27  A.L.T.,  106),  affirmed.  Shire  of 
Narracan  v.  Levistoii      ...        -    846 

HOLDING  OUT— Policy— Condition  for  aToidsnce 
if  vntrae  statement  made — Proposal — Fire 
claim — False  statement  in  proposal  filled  in 
by  agent — Agency —  Estoppel  — Ratification.] 

— See    Insurancb.      Phoenix   Assurance   Co. 
Ltd,  V.  Berechree 946 

HOMESTEAD  SELECTION.] -'See  Crown  Lands. 
Hack  V.  Minister  of  Lands     •        -        -       10 

HOUSE  RESTING  BY  ITS  OWN  WEIGHT  ON  PIERS 
— Fixture — Annexation  to  freehold — Principle 
for  determining  whether  chattel  or  fiart  of 
fireehold  —  Intention  —  Degree  and  object  of 
annexation.]  —  See  Landlord  and  Tbnant. 
Beid  V.  Smith WO 

HUSBAND  AND  WIFE— Matrimonial  Causes  Act 


HUSBAND  A 
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HUSBAND  A\»  HtFE^continued. 
for  ft  prohibition,  a  copy  of  the  proceeiliDg*  in 
the  Police  Court,  certified  by  $jx  officer  des- 
cribing  himself  u    relieving   clerk   of   that 


relieving  clerk,  is  Bufficisnt  proot  of  the  [Wo- 
i.'eediiig*  to  utiif;  the  requirements  of  aec. 
23,  bat,  Kmbie,  that  it  cornea  more  properly 
vithiii  the  meaning  of  aec.  16,  with  the  re- 
quirementi  of  which  it  etriclly  complitj. 
Decisiou  of  the  Supreme  Court  on  this  point, 
Exparlt  Bnncn,  (1905)  5  S.R.  (N.S.W.),  691, 
reversed,  and  rule  made  absolute  for  a  pro- 
hibition,     itroufu  V,  BroilTH    ■         -         -171 

-See 
isti 


lUUGRABiT,  PROHIBITED —Eilacal ion  U 
LMi|na|:e,  bj  nhom  ti)  be  chosra— Antrefols 
■cqnil— ItoBlg-raot  landed  under  ratralat  of 
■hit — "  Inmlgnint,''  meaning  of-^Cneonsti- 
tullonal — Prior  domiell  In  Commonwralrh  — 
Immigration  Restriction  Act  IHI  (No.  IT  of 
IWl),  Heps.  3,  S,  T— Colonial  Laws  Talldllj 
Act  (28  &  t»  Tlel.),  c.  «3,  sec.  t.]-~The  test 
whether  a  previous  dismiaasil  is  a  bar  to  a 
further  prosecution  is  whether  the  evidence 
necessary  to  support  the  second  prosecution 
would  have  been  sufficient  to  procure  a  legal 
conviction  on  the  first.  It  is  therefore  no 
defence  to  a.  prosecution  for  "  being  a  pro- 
hibited immigrant  found  within  the  Common- 
wealth "on  2nd  June,  that  the  accused  was 
previously  convicted  on  n  simiUr  charge  laid 
as  of  13th  January,  and  that  such  convict' 
was  uuashed.  It  is  for  the  officer,  and  ..  . 
the  immigrant,  to  select  the  European 
language  for  the  purpote  of  applying  the  test 
under  aec.  3  (at  ol  the  Irnmigraliou  XMtirtion 
Art  1901.  Where  prohibited  immigrants 
were  discovered  as  etowaways,  arrested  on 
board  ship  at  Fremantlc,  and  brought  ashore 
in  custody,  it  is  no  defence  to  a  aubaequcnt 

Sirosecution  for  bein^  prohibited  iinmigranls 
aund  within  the  Commonwealth,  that  they 
were  brought  ashore  in  the  custody  of  the 
law.  In  order  to  prove  that  a  person  who 
enters  the  Commonwealth  is  an  "  immigrant" 
within  tlie  meaning  of  the  Immigratiira  Be- 
ttrictioit  Act  1901,  it  is  not  necessary  to  prove 
tliat  he  intended  to  remain  in  the  Common- 
wealth for  any  definite  period.  Under  the 
Act  of  1901,  a  person  formerly  domiciled  in 
the  Commonwealth  might   be   convicted   of 

wdom! 


IiaiGRAirr,  PROHIBlTED-coN(>'uiiaf. 

brrg.  Ex  parte  Jong  Hi«g ;  B.  v.  Lh/Skp,. 
Ex  parle  Jong  Xit  -         ■         -  -         ■   V 

InttlgnrtlDB  RestrleUaB  Act  IMi  (h. 

IT  of  laoi),  sees.  S  (k),  S-^eMber  at  em 
of  vessel — Desertion — AbscBoe  froai  BaMa 
—Evasion    of    an    <decr— AatrcMs    ae^A 

—  Appeal  to  Conrt  of  fieaerBl  Htsslssj  W 
TIetorIa  —  Power  of  amendneat  —  Jastkci 
Act   ISM  (Viet.),  (So.  HOG),  sees.  tU.  I&I 

—  A  mcDilier  of  the  crew  of  a  reasel,  aa 
being  a  public  vessel  of  any  government,  who, 
in  a  port  in  the  Commonwealth,  deserts  tlut 
ship  and  is  absent  from  a  muster  of  the  crew 
made  in  pnmuancB  of  sec  3  (t)  of  the  /itw- 
prttlion  BftlriclioH  Ac!  1901,  is  an  immignsi 
who  has  evaded  an  officer,  within  the  dmsb 
ing  of  sec.  5  of  that  Act.  The  true  tm 
whether  a  plea  of  autrf/bU  aetptit  or  of 
atilrr/oii  eonvid  is  a  sufficient  bar  in  any  pu- 
ticular  oase  is  whether  the  evideaoe  iii  1 1  lasrj 
to  support  the  socond  charge  wonld  have  bten 
sufficient  to  procure  a  legal  conviction  upon 
the  first.  On  on  appeal  to  a  Court  of  Genenl 
SeaaioDB  of  Victoria  from  a  coiiTiction  by  i 
Court  of  Petty  Sessions,  theformer  Court  bu, 
under  the  JiutUeit  Act  1890  (Vict.),  power  to 
make  all  proper  amendments  although  tie 
written    information    U   de'— ■—       '-    "■-- 


denec^Flniling  of  Supreme  Conrt  on  kabm 

corpus.] — On  the  return  of  a  habean  eorfna  id 
L.  to  produce  the  body  of  A.,  a  Chinese,  L 
alleged  that  he  held  A.  under  the  authority  gf 
the  Commonwealth  Immigration  Acta  as  being 
a  prohibited  immigrant.  The  Judge  of  tin 
Supreme  Court  of  Victoria  who  heard  tbt 
matter  found  as  a  fact,  upon  the  affidatita  ftad 
before  him.  that  A.  was  identical  with  ■ 
naturalized  Victorian  subject  of  tlie  Kiagof 
that  name,  and  was  domiciled  in  Victorit, 
and,  holding  that  such  Acta  did  not  apply  to 
hiin,  ordetHl  his  release.  On  a  subeeoMBt 
prosecution  of  A.  under  those  Act«  for  Deiii| 
a  prohibited  immigrant  found  within  the  Coo- 
monweallh  r  Held,  that  snch  judgment  wsi 
not  adniiisible  evidence  upon  the  question  of 
fact  of  the  identity  ol  A.  Cltri-4k  v.  it 
Shtnnij  - IK 

^lember  of  ship's  crevr    absent   ft»» 

muster — "  Opinion -of  the  oflcer" — Consbw- 
tloB— Immigration  Restriction  Act  (So.  II  sf 
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IMMIGRATION,  PROHIBITED— <ro9Utnitec{. 

upon  the  evidence  before  him  formed  the 
opinion  that  the  missing  member  of  the  crew 
would,  but  for  the  exception  in  sub-sec.  (k) 
of  sec.  3  of  the  Act  of  1901,  be  a  prohibited 
immigrant  under  sub -sec.  (a)  of  that  section, 
as  amended  by  sec.  4  sub-sec.  (a)  of  the 
amending  Act  of  1905.  The  master  of  the 
ship  was  charged  under  sec.  9  of  the  Act  of 
1901,  as  amended  by  sec.  12  of  the  Act  of 
1905,  with  being  the  master  of  a  ship  from 
■  which  a  prohibited  immigrant  had  entered  the 
Commonwealth,  and  was  convicted  and  fined. 
Held,  on  an  application  for  a  prohibition,  that 
the  proviso  in  sec.  3,  sub-sec.  {k)  was  intended 
to  apply  to  a  prosecution  under  sec.  9,  whether 
it  does  or  does  not  apply  to  a  prosecution 
against  the  immigrant  himself  ;  and  that,  in 
the  absence  of  evidence  to  the  contrary,  the 
magistrate  was  bound  to  find  that  the  absent 
member  of  the  crew  was  a  prohibited  immi- 
grant who  had  entered  the  Commonwealth 
contrary  to  the  Act,  and  the  conviction  was 
right.  The  most  natural  grammatical  con- 
struction of  the  language  of  the  proviso  is 
that  the  ofiBcer  is  to  be  of  opinion  that  the 
person  in  question  is  onA  who  would,  if  called 
upon,  fail  to  pass  the  dictation  test.  In  any 
case  the  words  are  open  to  that  construction, 
and,  as  any  other  construction  wpuld  defeat 
the  manifest  intention  of  the  legislature,  it 
ought  to  be  adopted.  HM,  also,  that  the 
officer  having  applied  his  mind  to  a  relevant 
question,  his  opinion  could  not  be  questioned 
in  a  prosecution  founded  upon  that  opinion. 
The  information  omitted  to  allege  that  the 
defendant  was  master  of  the  ship  on  the  day 
when  the  immigrant  entered  the  Common- 
wealth, and  also  omitted  to  specify  the  par- 
ticular class  of  prohibited  immigrant  within 
which  the  immigrant  was  alleged  to  fall. 
Held,  that  even  if  these  allegations  were 
necessary,  the  omission  of  them  was  a  defect 
which,  by  sees.  65  and  115  of  the  Justices  Act 
1902  (N.8.W.),  might  be  cured  by  an  amend- 
ment of  the  conviction  according  to  the  evi- 
dence. The  provisions  of  sec.  9  of  the  Immi- 
gration Reatrtction  Act  1901  are  not  in  con- 
flict with  the  Imperial  Merchant  Skipping 
Act,  Rule  nisi  for  a  prohibition  :  £!x  parte 
OordoHy  3  C.L.R.,  724,  discharged.  Preston 
V.  Donohoe ;  Gordon  v.  Donohoe  •        -     1089 

IMMORAL  OR  FRAUDULESiT  BUSINESS— Power 
to  refuse  to  register  or  deliver  letters — Order 
of  Postmaster-General — Duty  to  carry  or 
deliver  letters — Mandamuts — Certiorari — Dis- 
cretion—Judicial Act.] — See  Lkttkbs.  The 
King  v.  Amdtl 567 

INFRINGEMENT  —  Prior    publication.]  —  See 

Patbnt.    N.   Outhridge  Ltd.  v.    Wilflty  Ore 
Concentrator  SyndiccUe  Ltd.    -        -        -     588 

IMPLIED  REPEAL.]— ^ee  Crown  Lands.  Hack 
Y,  Minister  of  Lands.       -        -        -        -     10 
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INCOME  TAX— coufinticJ. 
aalem  it  were  canatmed  u  conferring  upoD 
the  Commissioner*,  sabject  to  appeal,  jurii- 
(lii:tioii  to  determine  what  income  is  chmrge- 
■bte  with  the  tt,x,  and,  by  neoeasarj 
imp  licit  ion,  the  power  to  determine  whether 
the  income  is  ahove  or  below  the  amount 
exempt  from  taxation.  All  percoos  in  receipt 
of  income  are  subject  to  the  jurisdiction  of 
the  CommiaBioners,  and  may  be  auesaed  in 
respect  of  that  income,  sod  are  therefore 
"  liable  to  taxation,"  and  bound  by  sec.  30  to 
nenil  in  returna.  The  appellant  was  therefore 
in  default,  the  asacesment  vas  valid,  and,  not 
being  appealed  against,  was  conoluiive. 
Decision  of  the  Supreme  Uonrt :  Commistiontrt 
of  Taxation  v.  Moonty,  (1906)  6  S.R. 
(N.S.W.),  244,  reversed,  and  that  oE  5int|>N»t 
3  restored.  Moonty  v.  GommiftioHera  of 
Taxatioil  (iV.5.  If.)  -         .  -         -     «gl 

npEMNm  OUT  OF  ASSETS— Eseenton  nury- 
Ihg  ou  basluess  nndcr  tenoH  of  nil] — Lien  OTer 

■ssets.] — !iet  Insoltenct.  Savagt  v.  Union 
hank  of  Avetmlia  Ltd.  ;  WMldaw  v.  Union 
Bank  of  AnilTtUia  Lid.         -        -        -    IIIO 

INDUSTRIAL  DISPUTE— Industrial  ArbltraUou 
Alt  <N.S.W.)  (No.  S>  or  laOl),  leiv*  S.  »,  £8 
—Powers  of  IndoBlrUU  Ciiien  to  refer— Jurls- 
dlctluu  of  Arbitration  Court— Prohibition.]— 

The  Arbitration  Court  has  no  jurisdiction  to 
entertain  an  application  by  an  industrial  union 
of  employes  to  have  the  conditions  of  employ- 
ment 111  the  iniiuatry  regulated  by  the  Court, 
unless  there  is  in  exiatence  an  industrial 
dispute  as  to  those  conditions  between  em- 
ployes who  are  members  of  the  union  and  their 
employer*.  The  Supreme  Court  of  New  South 
Wales  granted  a  prohibition  restraining  the 
Industrial  Arbitration  Court  from  further 
proceeding  with  a  certain  application,  on  the 
ground  that  it  had  no  jnrisdiction  to  dual  with 
it.  The  High  Court,  on  appeal,  being  of  the 
opinion  that  the  prohibition  was  properly 
granted  OS  to  the  substantial  matters  involved 
in  the  application,  but  that  it  could  not  be 
supported  as  to  certain  minor  matters,  to 
wliich  the  attention  of  the  Supreme  Court 
had  not  been  directed  as  a  ground  for  limiting 
the  prohibition,  and  the  inclusion  of  which  in 
the  prohibition  had  not  been  urged  by  the 
appellants  as  a  grouud  for  granting  special 
leave  to  appeal,  amended  the  order  of  the 
Supreme  Court  by  limiting  the  prohibition  to 
those  matters  which  were  outside  the  juris- 
diction. Decision  of  the  Supreme  Court:  Bx 
parte  llrouin ;  The  Collitry  Bmptoyie  Ftdera- 
lion,  lUapondenta,  (1905)  5  S.R.  (N.S.W.), 
412,  varieil  and  affirmed  as  varied.  Colliery 
Employ^  Ffdtrntion  of  the  Xorthtru  Diilrict, 
A'piP  iioxtlh  Waltt  {IndiuUrial  Union  of  Km- 
ployi'j  V.  BroiBit S33 

INFANT— Salvage— NoHgmge  of  vineyMrd  for  re- 


INFA  NT— cow  iniud. 

stocking  and  repalrlag — InteBlloB  ofstiUlsr.l 
—The  renovation  of  a  vineyard  of  eatablisbed 
reputation,  given  by  a  testator  to  his  desond- 
ante  with  the  intention  that  it  should  be 
enjoyed  by  themassnch,  is  sal  vage  such  aa  will 
justify  the  Court  of  Equity  in  authoriziiig  i 
charge  upon  the  inheritance  for  that  purpoae. 
By  his  will  a  testator  devised  an  eatate  com- 

E riling  such  a  vineyard  "together  with  the 
uildings  and  working  plant  thereon  and 
everything  connected  with  and  used  in  llw 
storing  and  manufacturing  of  wine "  upaa 
trust  to  permit  W.  to  have  the  uae  and  enjoy- 
ment and  receive  the  renla  and  protita  for  hii 
life,  and  after  his  death  in  tmat  for  hit 
childr«Q  in  equal  shares  a*  tenants  in  common. 
During  the  tenancy  tor  life  the  vineyard, 
owing  to  careless  management,  deteriorated 
to  auah  an  extent  that,  unless  money  were 
expended  upon  it  for  the  renovation  of  the 
vines,  it  would  shortly  cease  to  be  of  any 
value  as  a  vineyard.  Hild,  on  an  applicatioa 
by  the  infant  children,  after  tbe  death  of  the 
tenant  for  life,  that  the  Court  oF  Equity 
should  nnction  a  mortgage  of  the  land  for  the 
purpose  of  raising  money  to  restore  the  estate 
to  a  condition  in  which  it  might  be  efficiently 
worked  as  a  vineyard  for  the  productian  <d 
wine.  Judgment  of  the  Chief  Judge  in 
Equityt  Coimiim  v.  Coom'iu,  (1906)  6  aB. 
(N.S.W.),  -M],  varied,  and  cause  remitted  to 
Supreme  Court.     GovitHi  t,  Coiuiiis     -     IIH 

INFORMATION,  AMENDIEXT— JnsUees  AetlSM 
(VleC),  (.Vo.  I  lOS),  sees.  lU.  IBS.]— ^«  Ijmi- 
OB  A  NT,  Fbouibitid.  Li  Wan  (Juai  v. 
CItrislU  .......     Jits 

INFORMATION,  FORM  OT—Drttfitii  eaimble  by 
ameiidment^Jnstlecs  Act  IMS  (N.8.W.),  (So. 
II  of  ISOSI,  sees.  <t,  lta.]—Ste  iMMir.RAlT, 
F&OH]B]TKD.  Pretton  v.  Donohoe  ;  Oordon  v. 
Denohoe iOSt 

INSOLVENCY  —  Partners  —  Seqaestratlon  *t 
esUte  of  one — Seearity  ot«-  Jolat  tStaXt— 
Petition— Offer  lo  give  np  or  i-alaatlMi  of 
seenrlty  ^Partners  hlp—Exeentw?  earrylng 
on  baslncsa  under  terma  of  n-UI— Right  ta 
indemulty  ont  of  aaseta- Lien  over  assels— 
liisolvencr  Act  ISM  (Vict.).  (No.  llOt),  se«s. 
ST.  41  —  Insolveocy  Act  ISST  (  VIcl.),  (N*. 
ISIS),  sec.  lOS- Registration  of  Flras  Act 
1892  (Vict.),  (No.  I£5a),  aee.  4— Partaenhip 
Act  18»1  (Vict.),  (No.  ItSS).  SM.  S.J— A 
creditor  petitioning  for  the  sequestration  of 
the  estate  of  one  of  several  partners  must, 
under  sec.  37  of  the  Iruohtncy  Att  1890,  m 
his  petition  offer  to  give  np  or  value  any 
security  bold  by  him  (the  cr«litor)  upon  the 
joint  estate  ;  the  rule  tliat  a  creditor  need  wA 
give  up  his  security  over  the  joint  estate  only 
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INSOLVENCY— coM^HMCti. 

Tt  Steve7i807i,  19  V.L.R.,  660;  15  A.L.T., 
119,  overraled.  Several  executors  carrying 
on  the  business  of  their  testator  pursuant  to 
the  terms  of  the  will  in  the  firm  name  used 
by  him  are  not  necessarily  partners,  notwith- 
standing sec.  5  of  the  Partnership  Act  1891 
(Vict.)t  even  although  the  executors  have 
registered  themselves  as  a  firm  under  the 
Jtiegistration  of  Firms  Act  189*2.  Each  of 
several  executors  carrying  on  business  as 
above  mentioned  has  a  right  of  indemnity 
against  the  assets  of  the  testator,  including  a 
lien  over  those  assets,  for  liabilities  properly 
incurred,  and  any  security  held  by  a  creditor 
which  interferes  with  that  right  is  a  security 
the  giving  up  uf  which  will  go  to  augment  the 
estate  of  each  executor,  and  therefore  the 
creditor  must  offer  to  give  up  or  value  that 
security  when  petitioning  to  sequestrate  the 
estate  of  one  of  the  executors.  Decision  of  the 
Supreme  Court  {Hood  J.),  {In  re  Whilelaw 
(1906)  V.L.R.,  265  ;  27  A.L.T.,  187),  reversed. 
Savage  v.  Union  Bank  of  Austrcdia  Ltd,  ; 
Whitdaw  V.    Unuyii  Bank  of  Australia  Ltd, 

-     1170 

INSOLVENCT  OF  HARRIED  WOMAN— Whether 
her  property  subject  to  restraint  on  anticipa- 
tion vests  In  her  trustee  in  liisolveney — Mar- 
ried Women's  Property  Act  1890  (Vict.)  (No. 
1 1 16),  8ec8.4 (5), 22— Insolvency  Act  1897  (Vict.) 
(No.  1513),  sec.  119.]— The  effect  of  sec.  119  of 
the  Insolvency  Act  1897  (Vict.)  is  that,  so  far 
as  her  property  is  concerned,  a  married  woman 
is  in  the  same  position  as  she  was  before  the 
Act,  but,  BO  far  as  she  is  personally  concerned, 
she  is  subject  to  all  the  provisions  of  that  Act 
as  if  she  were  a  feme  sde.  Therefore,  under 
sec.  22  of  the  Married  Wornen^s  Property  Act 
1890,  property  of  a  married  woman,  which 
she  is  restrained  from  anticipating,  does  not, 
on  her  insolvency,  form  part  of  her  estate 
divisible  among  her  creditors,  notwithstanding 
sec.  119  of  the  Insolvency  Act  1897.  Decision 
of  the  Full  Court  {In  re  Foster,  (1906)  V.L.R., 
182;  27  A.L.T.,  129),  reversed.  Foster  v. 
SkackeLl 460 

INSTRUMENTALITY,  TAXATION  OF  COMMON- 
WEALTH,  BY  STATE- Powers  of  States- 
Stamp  duty  on  transfer  of  property — Land  in 
State  acquired  by  Commonwealth  for  public 
pur|Nises.] — See  Stamp  Duty.  The  Common- 
wealth  V.  The  State  of  New  South  Walts  -     807 

INSURANCE— Fire  insurance  —  Policy  —  Condi- 
tion for  avoidance  If  untrue  statement  made 
— Proposal — Fire  claim — False  statement  in 
proposal  filled  in  by  agent — Agency— Est.oppel 
— Ratification— Holding  out.] — B.  effected  a 
policy  of  fire  insurance  with  the  appellants 
through  their  local  agent.  The  policy  made 
the  proposal  the  basis  of  the  insurance,  and 
its  incorrectness  or  untruth  in  any  respect, 
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ISSVRlLftCE-coitlinacd. 
vitlingpramUirnshave  bMo  duly  paid  for  kt 
lust  tliree  full  yean  of  monuice,  tlie  Socielrf 
will  give  the  uaured  tbe  choice  of  eilber  & 
cii»h  value  or  non-participatjag  paid-up  life 
policy,  at  the  dube  of  kpH,  at  fixed  in  the 
lollnwiDE  table  of  surrender  value*.  .  ,  , 
Id  coDsiileration  of  the  premises,  it  ii  under' 
stood  and  agreed  that  all  right  or  claim  for 
temporary  asauraiiue  or  any  other  surreodar 
value  than  thst  piovided  in  Chii  contract  is 
hereby  waived  sud  relinquished  whether  re- 

Juired  by  the  Statute  of  any  State  or  not." 
t  cotilaired  also  a  further  provision  thai  "  in 
consideration  of  the  premises  ...  all 
ti){ht  or  claim  for  temporary  aeiurance,  or 
any  other  aurreader  value  than  that  provided 
ill  this  contrikGl  is  hereby  waived  and  re- 
linquiihed,  whether  required  by  the  Statute 
of  any  State  or  not. "  Section  2i  of  the  L^ft 
Aimranct  Gompania  Act  1901  provides  that 
no  policy  sbail  be  forfeited  for  non-payment 
of  premiums,  so  lung  as  the  premiums  and 
interest  in  arrear  are  not  in  eicess  of  tbe  snr- 
render  value.  Negotiations  wore  conimeoced 
before  the  due  date  of  a  Dertain  premium  and 
continued  till  after  that  dite,  resulting  in  an 
agreement  that  the  Society  should  lend  X29 
llfs.  on  the  security  of  the  policy,  and  that 
the  Society  should  retain  thereout  a  certain 
sum  in  payment  of  the  premiums  in  arrear, 
and  thus  keep  the  policy  on  foot.  The 
assurml  executed  an  asaignnient  of  the  policy 
to  the  Society  ;  but  they  refused  bo  grant  the 
loan  until  Bogie's  title  to  the  policy,  which 
bad  been  previously  assigned  by  him,  had 
been  clenred.  Meanwhile  Bogie  died,  but  hia 
title  was  aubsequentty  cleared.  Helil  that, 
under  the  circumstances,  there  was  nn  such 
defnult  made  within  the  terms  and  conditions 
of  llie  policy  SB  to  cause  a  Upee.  Hfld,  fur- 
ther, that  tlie  policy  waa  sutiject  to  the  pro- 
visions <•{  sec.  22  of  the  Li/t  Avmmnee 
Compauie»  Act  1901,  and  therefore  did  not 
liBiiome  forfeited  for  non- payment  of  premiums, 
so  long  as  the  premiuins  and  intereit  in 
arrear  Were  not,  at  the  time,  in  excess  of  the 
surrender  value.  HM,  further,  that  the 
provisions  of  sec.  22  of  the  Life  Aeiiiranct 
Camjiiiikfi  Act  1901  were  not  excluded  by  tlie 
terms  of  the  contract  in  question,  for  the 
rensoiii  (1)  that  the  Act  was  not  in  existence 
at  the  time  the  contract  was  made,  and  (2) 
that  the  legislature  intended,  in  the  interests 
of  the  general  public,  that  tbe  protection 
given  liy  the  section  in  question  was  to  be 
absolute  and  incapable  of  l>eing  bargained 
away.  EqnilnUt  Lift  A 'nuraiire  of  Unilfd 
Sralea  v.  Bwis 878 

"ISSl'RANfE   COIPASY,"  MEANISfi  OF-^FIre 

Brigades  .let  1890(!(o.  1200)  (Vlcl.).  sees.  !,  it, 
45.  Ifl  — CuntrlltullDii  lo  eX|ieuies  of  Fire 
BrlKailrs  Bitard— larlne  I  as  u  mace  ConpaBy 
Insuring'  against  Brr  on  land— Fire  Insursuee 


■•INSURANCE  COIPANT,"  ■EANCIG   OF— eon- 

Ineldeat*!  to  nsu-lne  lasnrvaee  —  PrenUa 
EOTcrtnK  buth  iBsaraneca^AscertaiB^eBt  ef 
proponlon  of  oentrlitatisa.]— The  deSnition  of 
"  insonnoe  company"  in  sec.  2  of  the  Fin 
Brigade  Ad  IS»0|Vict.),  includes  every  per- 
BOD  or  company  who  or  which  carries  on  tlie 
busiaaM  of  fire  insurance  or  who  or  which 
carries  on  aome  business  other  than  that  of  fire 
insurance  and,  as  an  incident  to  oootracta 
made  by  it,  for  consideration  indomDifies 
against  loss  or  damage  by  fire  property  on 
land.'  tfc^if,  that  a  marine  insurance  company 
which  issued  slips  annexed  to  its  policies  1^ 
which  it  insared  the  goods  the  subject  of  those 
policies  against  fire  while  on  land  before  ahip- 
ment  or  af(«r  discharge  during  tranut  frooi 
or  to  the  shippers'  warehouses  to  or  from  the 
ship,  or  while  lying  temporarily  in  such  ware- 
houaei,  was  an  "  insurance  company  "  witbin 
the  meaning  of  sec.  3  of  that  Act,  and  was 
liable  tooontribute  to  the  expenses  of  tbe  Fira 
Brigades  Boards  under  sec  42  thereoL  De- 
cUion  of  the  Full  Court,  Thf  Yorhihin  Fin 
and  Li/e  Iiimnua  Co.  v.  The  British  awl 
Farriyn  MariiK  Iiuaraita  Co.  IMi.,  (1905) 
V.LR..  603;  27  A.UT.,  39,  reversed.  Tti* 
mere  fact  that  a  marine  policy  insnres  against 
the  risk  of  fire  the  halls  of  ships  while  moored 
to  wharves  in  the  Port  of  Melbourne  and  gooda 
and  merchandise  therein,  does  not  render  a 
company  issuing  such  a  policy  liable  to  eon- 
trihut«  to  the  Metropolitan  Fire  Brigades 
Board  under  sec  42  of  the  Act.     Where  the 

ore  risks  on  land  to  which  the  slips  apply  as 
above  described,  and  the  goods  the  sabject  of 
the  policies  are,  for  a  short  period  during  the 
currency  of  Such  fira  risks,  in  a  Fira  Brigades 
District,  the  company  isBuius  such  alips  is 
liable  to  contribute  to  the  Fira  Brigides  Board 
of  that  district  in  respect  of  so  much  of  the 
gross  premiums  received  by  it,beingin  respect 
of  the  property  in  question,  as  is  proportional 
to  the  extent  of  the  land  risk  while  the  pro- 
perty is  within  the  district  of  that  Boanl,  as 
compared  with  the  extent  of  the  marine  risk 
togetlier  with  any  other  risk  covered  by  the 
slips,  regard  being  had  to  the  average  prs- 
miums  asked  by  fire  insurance  companies 
undertaking  fire  risks  only  for  similar  pro- 
tection. YorkfkireFireandLiftlfutraiiaCo. 
V.  Briiith  and  Foreign  Han>t*  /nsunmcs  Co. 
Lid. IK 

INSURANCE.  LIPE—Wamuity— "GiMit  ke«ltfe.' 
Meaning  Df~-Eat*rlBg  JadgMcnt  an  appllea- 
tlBB  for  new  trial.]— The  respondent  sued,  as 
administrator  of  the  estate  of  his  deceased 
wife,  to  recover  £600  payable  under  a  policy 
of  insurance  effected  npon  her  life,  lie 
original  policy,  having  lapaed,  was  renewed 
npon  a  declaration  by  deceased,  which  was 
^reed   to  be  taken  as   the   basis  far   such 
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LAND  IN  STATE  ACQUIRED  BT  COMMON- 
WEALTH   FOR    PUBLIC   PURPOSES.]  —  5e« 

Stamp  Duty.     The  Gommormoealtk  v.  StaU 
of  New  South  Wcdts       -        -        -        -    807 

LANDED  ESTATE^Classificatioii  and  valaation 
— Duty  of  elaasiflers  to  Include  all  separate 
areas  '^  not  more  than  flre  luiles  apart  "—Sale 
of  portion  of  landed  estate — Subsequent  sale 
of  balance — Whether  orifclnal  cla.sslflcatlon 
stands  good.] — Su  Land  Tax.  Tht  King  v. 
AikiMo^i 632 

LANDLORD  AND  TENANT— Fixture— Annexation 
to  freehold — House  resting  by  its  own  weight 
on  piers — Prineiple  for  determining  whether 
ehattel  or  part  of  freehold— Intention— Degree 
and  objeet  of  annexation — Extension  of  coven- 
ants to  insure  under  Real  Property  Act  18ffl 
(Q.)  to  buildings  erected  on  the  land  In  excess 
«if  the  value  agreed  upon — Real  Property  Act 
1861  (Q.)  (25  Tict.  No.  14),  see.  78.]— The  fact 
that  a  house  erected  by  u  leasee  rests  by  its 
own  weight  upon  piers  or  piles  fixed  into  the 
ground,  and  is  not  otherwise  affixed  to  the 
freehold,  does  not  necessarily  oonstitute  it  a 
chattel  removable  at  the  will  of  the  lessee. 
Whether  such  a  building  does  or  does  not 
form  part  of  the  freehold  depends  upon  inten- 
tion, in  determiuing  which  regard  must  be  had 
to  the  object,  as  well  as  the  degree,  of  annexa- 
tion. U'he  respondetit  was  the  transferee  of  a 
lease,  granted  by  the  appellant's  predecessor 
in  title,  which  contained  a  covenant  by  the 
lessees  to  erect  on  the  land  a  building  of  a 
value  not  less  than  £50.  In  pursuance  of  this 
covenant  the  lessees  had  already  erected  on 
the  land  a  small  wooden  building,  actually 
affixed  to  the  soil,  before  the  respondent  be- 
came the  transferee.  To  this  he  attached 
another  wooden  building,  which  he  used  as 
a  dwelling-house,  and  on  another  part  of  the 
land  he  erected  another  wooden  building,  also 
used  as  a  d welling-honse.  Both  these  dwelling- 
houses  rested  by  their  own  weight  on  piers  or 
piles.  A  flight  of  steps  was  nailed  to  the 
verandah  of  each  building,  the  bottom  tread 
of  which  rested  on  a  piece  of  timber  sunk  into 
the  ground.  In  order  to  check  the  ravages  of 
white  ants  it  is  the  practice  in  Northern 
Queensland  to  build  houses  upon  piers  or  piles, 
with  iron  plates  to  break  the  continuity 
between  the  superstructure  and  the  ground. 
The  lease  contained  a  covenant  to  insure 
against  fire  all  buildings  to  be  erected  upon  the 
land.  In  a  suit  for  an  injunction  by  the 
appellant  to  restrain  the  respondent  from 
removing  the  buildings  at  the  termination  of 
tenancy :  Hddt  reversing  the  decision  of  the 
Supreme  Court  of  Queensland  {Chubb  J.)  that 
having  regard  to  the  intention  of  the  parties 
as  manifested  by  the  degree  and  object  of  the 
annexation,  the  buildings  in  question  had  be- 
come part  of  the  fre^^hold,  and  that  the  injunc- 
tion should  be  granted.    Reid  v.  Smith  -    658 


LAND  TAX— Land  Tax  Aet  1877  (Tlct.)  (No.  373), 
sees,  as,  14,  18,  21,  40.  44— Land  Tax  Act  1890 
(Viet.)  (No.  1107),  sees.  3,  4,  14,  15,  18,  22,  34, 
85,  88,  40,  41— Landed  Estate— Claasific&tioB 
and  valuation — Duty  of  elasslflers  to  Indade 
all  separate  areas  ''  aot  more  than  five  miles 
apart  ^~  Sale  of  portion  of  landed  estate — 
Subsequent  sale  of  balance — ^Whether  orig^iMal 
elasslfleation  stands  good,] — The  classifisation 
of  a  landed  estate  under  sec.  3  of  the  ZAind 
Tax  Act  1890  (Victoria)  is  not  invalidated  by 
the  omission  to  include  in  the  estate  asclassifieed 
a  separate  piece  of  land  of  the  same  owner  not 
more  than  five  miles  distant  from  the  land 
classified.  An  objection  by  the  owner  to  such 
omission  must  be  taken  at  the  time  of  the 
classification  by  appeal  under  sec.  22  or  other- 
wise. Where  the  owner  of  a  landed  estate 
sells  portion  of  it,  retaining  a  quantity  suf- 
ficient in  area  and  value  to  constitute  a 
landed  estate  within  the  meaning  of  the  Act, 
and  subsequently  sells  the  portion  so  retained, 
and  the  proper  notices  under  the  Act  are 
given,  the  land  last  sold  remains  a  landed 
estate  in  respect  of  which  the  purchaser  is 
liable  to  pay  land  tax  without  any  fresh  classi- 
fication or  valuation.  The  King  v.  Atkinson 
(1905)  V.L.R.,  698  ;  27  A.L.T.,  86,  reversed. 
The  first  proposition  in  7%e  King  v.  Chim&ide^ 
(1905)  V.L.R.,  522  ;  27  A.L.T.,  52,  overruled. 
The  King  v.  Atkinson   ...        -       631i 

LANE  OR  RIGHT  OF  WAT,  PUBLIC  —  Place 

u«ed  for  betting.] — Set  Gaming  and  Wager- 
ing.    Prior  V.  Shei^ioood         -        -        •  lOM 

LAW — Time  for  taking  exception  to  rulings  of.] 
— See  Practice.     Murray  v.  Munro         -     788 

LEASE,  AGREEMENT  BETWEEN  APPLICANT 
FOR,  AND  LAND-OWNER-^Traiisfer  of  Appli- 
cation — How  far  agreement  binding  on  trans- 
feree— Royalty — Effect  of  surrender  of  lease.] 
— See  Mining  on  Private  Property.  Duke  of 
Wellington  Gold  Mining  Co.  v.  Armstrong. 
1038 


Breach    of    covenants  —  Surrender    by 


operation  of  law,  effect  of  plea  of — Appeal 
direct  from  nisi  prins  to  High  Court.]— To  es- 
tablish that  a  lease  has  been  surrendered  by 
operation  of  law,  it  is  necessary  to  prove  acts 
from  which  that  inference  follows,  and  which 
are  unequivocally  referable  to  an  agreement 
between  lessor  and  lessee  that  the  respective 
abandonment  and  resumption  of  possession 
shall  terminate  the  lease.  In  an  action  for  dam- 
ages for  breaches  of  covenants  contained  in  a 
lease,  it  is  no  defence  to  show  that  after  breach 
the  lease  was  surrendered  by  operation  of  law. 
Where  a  tenant,  in  breach  of  his  covenants, 
abandons  the  demised  premises  and  throws 
possession  upon  the  lessor,  the  latter  is  en- 
titled to  take  such  steps  as  may  be  necessary 
to  protect  the  interests   of   all  parties   in- 


3  C.L.R.] 


INDEX. 


LEASE,   AGREEMENT   BETWEEN    APPLICANT 
FOR,  AND  LANU-OWNER— con^t7we<i. 

terested.  Whether,  if  such  steps  amount  to 
complete  resumption  of  possession,  tliey  Will 
necessarily  be  taken  to  prove  a  surrender  by 
operation  of  law,  quwre.     Where,  under  the 

Sractice  of  the  State  Supreme  Court,  the 
udge  at  Nisi  Prius  has  power,  after  verdict 
and  argument  on  motion  for  judgment,  to 
draw  all  necessary  inferences  of  fact  not  in- 
consistent with  the  findings  of  the  jury,  and 
enter  judgment  for  either  party,  an  appeal 
lies  direct  to  the  High  Court  without  the 
necessity  of  an  intermediate  appeal  to  the 
Full  Court  of  the  State.  Musgrove  \\  McDon- 
ald^ 3  C.L.R.,  132,  distinguished.  Buchanan 
V.  Byrnes 704 

LESSOR,  CLAIX  BY— Coal  mines -Pi-ohlbition 
of  work — Compensation  —  Basis  of  assess- 
ment—Deductions—  Interest — Pnblic  Works 
Act  (N.S.W.),  (No.  26  of  1900),  sees.  95, 
135,]  —  Ste  Resumption.  Railioay  Com- 
mUsionera  of  N.S.  W.  v.  Perpetnal  Trustee 
Co.  Ltd. -        -     27 

LETTERS — Power  to  i-efose  to  register  or  de- 
liver letters— Frandolent  or  immoral  business 
— Order  of  Postmaster-General — Duty  to  carry 
or  deliver  letters — Mandamus  -  Certiorari — 
Discretion — Judicial  act — Post  and  Telegraph 
Act  1901  (No.  12  of  1901),  sec.  57.]— The 
Postmaster-General,  in  determining  whether 
he  has  reasonable  grounds  to  suppose  that  any 
person  is  engaged  in  receiving  money  in  ooi\- 
uection  with  any  of  the  matters  mentioned  in 
sec.  57  of  the  Post  and  Telegraph  Act  1901,  is 
not  exercising  a  judicial  or  a  merely  minis- 
terial function,  but  is  exercising  a  discretion, 
and  must  form  his  own  independent  judgment. 
Having  formed  an  opinion  and  made  an  order 
under  that  section,  mandamus  will  not  lie  to 
compel  him  to  revise  his  decision  or  to  com- 
pel him  or  any  subordinate  officer  to  disobey 
the  order.  Nor  will  certiorari  lie  to  quash 
such  an  order.  For  under  the  Act  it  is  not 
intended  that  the  Postmaster-General  should 
be  a  judicial  officer  when  exercising  his 
powers  under  sec.  57}  nor  is  it  required  that 
he  should  hear  the  party  to  be  affected  by  an 
order  made  under  that  section.  Sembl€f  there 
is  no  legal  duty  imposed  on  the  Postmaster- 
General  to  carry  or  deliver  postal  articles. 
The  King  v.  Amdel        .         -        .        -    557 

LIBEL— Privilege— Report  and  minutes  of  con- 
ference— Resolution  eontainlng  untrue  state- 
ment— Pnblieation  to  persons  Interested — 
Express  malice — Liability  of  principal  for 
malice  of  agent — Bona  flde  use  of  privileged 
occasion.]— jSee  Dbvamation.  Hay  v.  Aus- 
tralasian Institute  of  Marine  Engineers      1002 


-Privileged    occasion  —  Trade    protection 


agency— Report  as  to  credit  of  business  firm 
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MANDAMUS— fONl^nuAi. 

JadleUI   Act.]— 5ec   Lkiters.     Tht  King  v. 
.   Arndti M7 

Rffusal  of  Conrt  to  de«l  nlih  nalUrs 

brvHght  before  It— Heariag  still  proeecdlHg.] 
— Stt  PiU(;tioe.  WrtUrn  AtuCriiian  Amal- 
gamated Sotiely  of  Jtailicay  Employ^  UnUm 
pf  Worktri  V.  Commiuioneri  (•/"  RaUiBayt  /or 
Wttlem  Antlraiia U 

MARINE  INSURANCE  COIPANT  INSlRISa 
AGAINST  FIRE  ON  LAND— Fire  InsuriiBK  In- 
eldeiitJtl  to  marine  iosanincF — Pre  ml  an  cover. 
Inn  both  Insaranees— Caiitrlbullan  to  expensm 
•t  Fire  Briptdes  Boanl.]  —  Set  Insukasck 
Company.  Yortthire  Fire  and  Lift  /munnwe 
Co.  V.  BrilUh  and  Foreign  ilarint  Inturanct 
Co.  Lid. H< 

MARRIED  WOMAN,  INSOLVENCY  OF^Whether 
her  iiropertf  subjert  tu  restraint  oa  antlelpa- 
tlon  Tr«ts  In  her  trastee  In  lusulrency.] — Ste 
iNBULVENcr  OF  Markied  WoUAIJ.  Fotter  V. 
Shaftell <B0 

MASTER  AND  SERVANT -Employer*'  lialilllt; 
— Nenllgence — Acclilent — Cuadllion  or  nnja — 
Derert — Pertou  to  irhoie  ordeni  «r  directions 
workman  buiad  to  ooaform— Shaft — Exrara- 
tloB—Emplo^ers'  LUbllllj  Act  lgS4  (W.A.|, 
m  Vipt.  No.  3),  BIT.  S  (11— Mines  Rt^nlatloB 
Aet  I8»»  (W.A.)  (a«  Viet.  Nn.  37),  MCi.  4,  S3, 
rr.  8,(0,  !S.]-"  Defect  in  coiitiition,"  iu  sec. 
3  (I)  of  tlie  Umployeri'  Liabiliiy  Act  (\V..1.J, 
nieaiii  b  defect  in  original  cuiistruction  or  sub- 
eequent  condition,  ntiuieriug  the  appliajice  in 
i|uestioD  iiuRt  for  the  purpose  to  which  it  was 
Applied,  when  used  with  reasonable  care  and 
cnution,  aiid'does  not  cover  the  negligent  use 
of  a  properly  constructed  applituce.  The 
words  "  good  order  and  condition,"  in  the 
Mi»ei  Rtgulot.oii  Ael.  aee.  23,  rule  20,  snd 
"  securely  protected  and  made  safe  "  in  rule  8 
refer  to  the  sanie  qualities.  A  person  em- 
ployed in  a  miue,  whoso  duty  it  was  to  notify 
by  signal  wheu  oooditioni  were  such  that 
work,  which  the  iiiiiiers  were  bonud  to  do, 
might  be  safely  proceeded  with,  is  not  a  per- 
son "  to  whose  orders  and  directions  a  work- 
inikii  is  bound  to  conform,"  within  the  meaning 
of  the  Emj'luyrra'  Liabiliiy  Act.  Stmble,  a 
shsft,  in  which  the  work  of  excavation  is 
finished,  is  notan  excavation  within  the  mean- 
ing of  the  i/inei  Rfijidation  Act  (W.A.),  sec. 
23,  rule  8.  Melcal/  v.  Oreal  BoiUdir  Pro- 
pritlary  Oolii  Mines  Lid.      •  -      541 

IndDcIn^  emplnypr  to  dismiss  emploj^ 

•Hd  not  tu  employ  him  hirther — Dellberal« 
Interfrrenee  nllb  rifchts  of  others  nctnated  by 
desire  to  do  harm— Interfere  rice  with  trkde- 
Trade  union — Trade  dispute- Trade  competU 
tlon— Qaeeaslaad  Criminal  Code,  sees.  634, 


I" 


MASTER  AND  SERVAKT— co»tiitMd- 

543— Practice —Appeal  direct  fraa  Jsd|!*nl 
fuauded  oa  venllet  of  Jnrj.}— An  appesl  lia  U 
the  High  Court  direct  from  the  judgineol  of 
the  Supreme  Court  of  a  State, fonnded  upoDS 
special  verdictof  a  jary  ;  bnttbeverdictiudf 
cannot  be  impeached  npon  the  hearing  of  itx 
appeal,  which  must  be  considered  eichisiTdj 
upon  the  facts  found  and  appeanag  on  tht 
record.  Utiagmvt.  v.  McDoiCM,  3  C.L.R., 
132,  applied.  The  respondent  w«s  eniplofed 
as  a  shipwright  in  the  service  ol  the  Qeeeu- 
laod  Goverumeut,  at  one  ot  the  GocemDinl 
docks.  When  called  upon  to  join  ibeippd- 
lant  union  and  pay  the  entrance  fee,  he  re- 
fused, and  the  appellants,  represenlisg  the 
nnion  and  by  tte  eipresi  direction,  infornxd 
the  Guvernment  that,  if  the  respondent  were 
not  dismiued,  the  union  a  bipwripht*  fin  ployed 
at  the  dock  would  be  called  out,  sodssloD|[U 
the  respondent's  employment  continued,  tlie]r 
would  not  bo  allowed  to  resume  vork.  Tbe 
jury  found  that  the  officer  of  the  Govemment 
was  induced  and  coerced  by  these  reprtsentt- 
tiuDs  to  dismiss  the  respondent,  and  that  llH 
appellants  bad  combiued  and  compiled  to- 
gether to  procure  his  dismissal  with  the  intui- 
tion of  injurinji  him  and  depriving  him  of  Oil 
opportunity'  of  earning  his  livelihood  sss  iliip- 
■  ■      dioold  ■  ■       ' 


Wright,  1 


□Id  become  i 


jarj  ra- 
__.ned  by  him  by  reason  of  those  represesU- 
tions  :  HiJd,  that  the  facts  as  found  \ij  the 
jury  disclosed  an  actionable  wrong.  AUe%^. 
Flood,  (1898)  A.C.,  Ij  Qmiik  v.  Lmlkm, 
(1901}  A-C,  495,  cODSidered  and  applied. 
Principles  of  law  applicable  in  »n  setioa 
against  a  trade  union  and  its  officers,  Im 
conspiring  to  procure  the  dismissal  from  hii 
employment  of  a  non-nnionist,  considered. 
Brttbaiit  Shiparightt'  Providtil  Vaim  v. 
Htg-jit •W 

MAOTER  AND  SERVANT— Worker-lcclieal- 
Rclease- Accord  and  SatlsheUoM-Ceiinrt 
--Canslderatloa- Workers'  Compensstloi  Aet 
(W.A.)  ItOS  (No.  5|.}— See  ConraiisATlO!!. 
Onat  Fingall  CoiuotidaUd  Ltd.  v.  Skiiha*. 

"  MAXIMUM  DEMAND  RATE. ']— .See  ElectuOTT. 
Mayor,  &c.  of  Jfelbovme  v.  AUamey-GeKim 
0/ Victoria *** 

MEASCRE  OF  DAMAGES— Duty  of  Morlpp* 
■■  exercise  of  his  power  of  sale— BecUea 
sale— Sale  at  utderraliie  and  la  bad  fftllk.)- 
Sec  MosTGAOX.  Bamt  v-  QueeaWowl -Voluul 
Bank  Lid.       --..-■» 

MEDICINES,  SALE  OF.  TO  PCBUC  -  FriflAT 
Society  —  Rules  —  EfTert  of  Eeglsttaiios- 
i;itraTlr*8.]—See  Chemist.  Corro/is.S*^'''^; 


3  C.L.R.] 


INDEX. 


MESNE  PROnTS,  ACTION  OF  TRESPASS  FOR 
— Limitations  —  Constroction  of  Statutes  — 
Preamble — Amblgaity.] — See  Trespass.  Bow- 
tell  V.  Ooldeborough,  At  art  ds  Co,  Ltd,     -    444 

MINES— Coal  Mines    Regulation     Act    (N.S.W.) 
(No.  73  of  1902),  sec.  47,  rule  1— Ventilation 
of  mine — Adequate  amount — Minimum  quan- 
tity of  air  to  be  supplied — Temporary  cessa- 
tion   of   work — Interval    between    working 
hours — **  Each  man,  boy,  and  horse  employed 
in    the    mine" — Construction.] — By    i^eneral 
rule  I  of  sec.  47  of  the  Coal  Mints  Regtdation 
Act  1902,  an  adequate  amount  of  ventilation 
must  be  constantly  produced  in  every  mine  so 
that  the  working  places  and  travelling  roads 
of  the  mine  shall  be  in  a  fit  state  for  working 
and  passing  therein  ;  and  the  amount  of  venti- 
lation so  produced  is  to  be  not  less  than  one 
hundred  cubic  feet  of  pure  air  per  minute  for 
each  man,  boy,  and  horse  employed   in   the 
mine,  which  must  sweep  along  the  airways 
and  be  forced  into  each  and  every  working 
place  where  man,  boy,  or  horse  is  encaged  or 
passing.      The  manager  of  a  mine,  which  was 
adequately  ventilated  during  working  hours 
by  artificial  means,  stopped  the   ventilating 
machinery  at  a  time  when  all  the  men  and 
boys  who  had  been  at  work  in  the  mine  had 
left   the  mine  for  the  day  and  only  a  few 
horses    remained.      He    was    charged    with 
having   committed  a  breach  of  rule   1.      It 
appeared  from  the  evidence  that  the  natural 
ventilation,  which  went  on  unchecked  in  the 
intervals  between  working  hours,   kept   the 
air  in  the  mine  pure  and  free  from  noxious 
gases,  and  fit  for  working,  and  was  more  than 
sufficient,  according  to  the  standard  prescribed 
by  the  rule,  for  the  number  of  horses  remain- 
ing in   the  mine,   though  it  fell    below    the 
quantity  which  by  that  standard  would  have 
been  necessary  for  the  number  of  men,  boys, 
and  horses  who  had  been  employed  during  the 
working    hours    of    that    day,     and    would 
probablv  return  to  the  mine  when  work  was 
resumea.     Held^    that    there    had    been    no 
breach  of  the  rule.     The  minimum  of  ventila- 
tion required  to  be  '*  constantly  '*  produced  is 
not  one  hundred  cubic  feet  of  pure  air  per 
minute  for  each  man,  boy,  and  horse  ordinarily 
employed  in  the  mine,    but    so    much    per 
minute  for  each  man,  boy,  and  horse  actually 
at  work  in  the  mine  at  the  time,  or  for  the 
time  being.     Decision  of  the  Supreme  Court, 
WaUwi  v.  BroughaU,  (1905)  5  S.k  (N.S.W.), 
550,  reversed.     Broughcdl  v.  Watson     •    760 

MINING  ON  PRIVATE  LAND-Coadltional  lessee 
— Agreement  to  allow  use  of  land  for  gold 
mining  —  Illegality  —  Intention  of  parties  — 
Estoppel — Mining  on  Private  Lands  Act  1894 

(N.S.W.)  (57  Viet.  No.  82),  sec.  88.]— The  holder 
of  a  conditional  lease  under  the  Crown  Lands 
Act  1884,  executed  an  agreement  purporting 
to  be  made  under  sec.  33  of   the  Mimng  on 
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lease  and  an  acceptance 
the  Crown.       Decision  c     I 
strong  v.  Duke  of  Wellv      • 
No  Liability,  (1906)  V.       ; 
146),    affirmed.       Did 
Mining  Co.  v.  Armstri 

MORTGAGE  —Construct  [ 

and  re-purchase — Lr  ] 
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aORTtiAeE  DEEU  LEFT  IK  HiKUS  OF  SOLICI- 
TOR—f  011(111  uc  <. 
bj  jwllcltop^xeuMiar— BrcBch  of  trnst.]— 5ce 
TftDSTEB.     AkiUh  \:  Amtin  -        ■        -    SIS 


XORTGiGE  OP  TINETARD  FOR  RE-STOCKING 

AND  REPAIRING  ~SsIr«)re  —  liitenilod  or 
wttlor.J  —  5ee  Infant.  Goutin*  v.  Coifivs 
M»S 

niNICIPAL  COUNCIL,  RIGHT  OF,  TO  LODGE 
CAVBAT-^A|>|>Uoatioa  to  bring  ludd  iinderlhe 
Act— Public  ruiMl.]— iS«e  Land,  Interest  is. 

Municipal  D'Mrict  of  Concord  v.  Coirs     ■     M 


NEAREST  COURT  OF  PEITV  SESSIONS  - 
Jadlelol  aotlcc]  —See  PHACTit'E.  Oarbtrry  v. 
Cook WG 

.NEGLIGENCE— iMideut—Cunilltlnii  of  1VB7B— 
Uefeet — Person  to  whose  orders  or  directions 
vrorkmftii  buond  to  conform— Sbaft — Excnm- 
tlon.]— (Sje  Master  and  Servant.  Melixif 
V.  OrtaX  Bovlder  Propriitary  Gold  Mints  Lid. 


Gli 

Br«»ch  of  trottt— Dutjr  of  one  of  two 

cxecDtors— Custody  uC  duciiniEnls  of  title— 
NorrKage  deed  left  In  hands  of  ■vllcitor— 
Solleltor  one  of  exeeators— ■ortgafce  not  regis- 
tered— Receipt  of  mortfnge  monef  b7  soli- 
cltor-execntor.]  —  See  Tkubtbii.  Austin  v. 
AiMiii GI« 


-No  eTlileiice 
of  lirraeh  of  dnty— Nunsull.]— The  tioveni- 
inent  of  m  uew  oouiilry,  when  forming  for  the 
first  time  a  practicable  road  upon  waste  land 
of  theCrowD  whicli  has  been  technically  dedi- 
cated as  a  highway,  is  not  bound  by  the  rules 
which  govern  private  persons  who  interfere 
with  the  surface  of  an  ancient  highway,  as 
that  term  ia  underetood  in  England.  They 
are  not  bound  to  make  the  anrface  absolutely 
Bate,  nor  are  they  liable  for  accidents  whioh 
are  due  to  mere  imperfections  in  the  road,  or 
to  non-ropair  ;  they  are  only  bound  to  eiercisB, 
in  the  construction  of  the  roadway,  such  care 
to  avoid  dang<jr  to  persons  using  it  as  is 
roMonable  utiiler  the  circnni stances.  The 
GoverDiiient  of  New  South  Wales  made  a  cut- 
ting through  the  bank  of  a  river,  in  order  to 
facilitate  aocess  to  the  crossing  place,  on  a 
country  road  in  a  apamly  settled  distriot. 
The  road  was  fencej,  and  the  cvitting  was 
nearly  in  the  middle  of  it  and  occupied  about 
one-third  of  its  width,  having  steep  aides  up 


NEGLIGENCE-  coiitiiitierf- 
to  ten  feet  in  height.  No  fence  was  put  up 
to  prevent  persons  travelling  along  the  road 
from  going  upon  the  uncut  part  of  the  rood  at 
the  Bide  of  the  cutting.  Twenty  years  or 
more  afterwards,  the  reapondeiit,  who  was 
driviiigalong  the  rend  on  a  dark  night  without 
lights,  got  out  of  the  vehicle,  and  walked 
along  the  ground  at  the  side  of  the  cntting, 
into  whicii  he  fell  and  was  injured.  Htld,  in 
an  action  against  the  fiovernment  lor  negli- 
gence in  making  theoutting  on  a  highway,  and 
for  nuisance,  that  upon  proof  of  these  [acts 
there  was  no  evidence  to  go  to  the  jury  of 
breach  of  duty  on  the  part  of  the  Government. 
Decision  of  the  Supreme  Court,  McKeon  v. 
Milltr,  (1905)  5  S-R  (N.S.W.),  128,  reversed, 
and  judgment  of  PriagJ.,  reatored.  MitUr 
r.  McKton BO 


,  ENTERING  JUIIGMENT  ON  APPLICA- 
TION T«R.]--Natioiial  Mitiual  Lift  AMOcialion 
<^  Autlralaiia  Led.  v,  Kidman       -  IM 

— — - — ^  Verdict  of  Jnry.j— An  appeal  docs  not 
lie  to  the  High  Court  of  Australia  from  a  ver- 
dict of  a  jury,  or  from  a  judgment  ef  the 
Supreme  Court  of  a  State  founded  upon  a 
general  verdict  ot  a  jury,  except  by  way  of 
appeal  from  a  decision  of  the  Supreme  Court 
in  an  application  for  a  uew  trial,  Miugrone 
V.  MtDonald 13« 


OFFICER  IN  TRANSFERRED  DEPARTKENT— 

Salary,  rig-fat  of  Commanwenllh  tu  reduce.]-^ 

Set  Pdbi,ic  Sebviob.      Coiuint  v.   The  Com- 
twmwilth bi 

OFFICER  WHO  ELECTS  TO  RETIRE  -  No 
person  whose  services  are  dispensed  wir' 
Set  .Pdbuc  Skkvics.     Dettman   v.    W 


'OPINION  OF  OFFICER-  —  Member 
crow  absent  from  innstei' — Camitr' 
migration  Restriction  Act  l»I  (N 
see*.  1,  S-Immlgmllon  Reatr' 
nient  Act  1S09  (No.  17  of  ItOS' 
Set    iMmoKAKT,    Pbohibitt 
i^noAoe  ;  Cordon  v.  Donoh 


4SS 

PARTXBR.S— Sequestration  of  eslaU  of  one  - 
SFcurlt^  over  Joint  iMt«te— PeilUou— WTer  lo 
f{lve  np  ur  VBluntioa  «f  xecarltf—Eicciitort 
I'aiTyine  on  biiHlnntu  nnder  l«rnu  af  will — 
Riflht  to  iBdeninltj  ont  of  Kstwta — Lien  over 
assets.]— :Sm  Insolvbncy.  Saiage  v.  Union 
iiaiili  of  Aiflra/ia  Ltd.;  Whiltlaio  v.  Unioa 
Bank  of  Atf^raiia  Lid.  ■        ■        ■     IITO 

PATBST— liifrineeinent  —  Prior  pnblloitlon.]- 

The  validity  of  e.  patent  for  improvements  in 
ore  conceulrator*  wu  chsllenuBd  on  the  graaiid 
of  prior  publication,  foundea  upon  &  descrip- 
tion in  »n  engineering  journal  nf  the  invention 
the   subject  matter  of  the  patent.     It  wfts 
alleged  by  the  patatiteea  that  the  description 
so  publiahed  nas  uniute  lit  Bible.     HM,  that 
the  question  whs  whether  tbe  deai^riptton  waa 
sufficient  to  ouvey   to   men   of  science  aJid 
cmployei'B  of  labour  infonnation  which  would 
enable  theiii,  without  any  exercise  of  inventive 
Ingennity,  lo  understand  the  invention  and 
give  a  workman  ip^cilic  directions   for  the 
inakin);  of  tlie  machine  ;  that,  aubjecl  to  proof 
uE   the  state  of  common   koawledge   am 
persons  fnniiliar  with  the  subject  matter, 
to  proof  of  the  meaniiig  of  technical  tE 
iiaed  in  the  document  alleged  to  be  a  p 
publication,  the  interprel*tion  of  that  d< 
nient  was  fur  the  Court ;  and  that,  applying 

and  iutelligible  description  of  the  invention, 


r  Syndieaie  Ltd.  v.  /f.  GuthHdgt 
Ltd.,  (1906)  VX.B.,  210),  reversed.  Btlta  v. 
Menzitu,  10  H.L.C.,  \n ,  t3!\d  Atigio-Amtriean 
Brtuk  Electric  Light  Corporatum  v.  Xing', 
Broici  d!  Co.,  (1892)  A.G.,  367,  applied.  N. 
Gathridge  Ltd.  v.  WUJley  Ort  ConcentratoT 
.Syiidientf  Ltd. SSS 


International  Law— Colilltct  of  laws— 

Aet  otsvverelgrnty— Grant  of  lellcrs  patent— 
Patent  graated  In  oae  Binte  of  Com  stMi  wealth 
—Action  for  latrln^ment  broaght  in  anorlier 
Stnte  of  Common  weal  tH— Paten  Is  Act  ISSB 
t\.S.W.)(Nu.  I«ofl88lt).]-Thegrantofietten 
patent  for  an  invention  is  a  grant  of  a  right  to 
exclude  others  from  manufacturing  or  using 
the  particular  invention  within  the  territory 
of  llie  State  nnder  whose  laws  il  is  gntnted, 
and  the  title  to  the  right  must  devolve,  as  in 
the  case  of  land,  according  to  the  laws  of  that 
State.  The  grant  of  '  "■ 
exercise  of  the  sovereig 
nod  therefore,  aa  in  tin 
tiie  viilidLly  of  the  grai 


PATEnt-eoHtiiiMd. 
the  Courts  of  another  State,  except  in  catn 
where  the  question  of  tiiat  validity  srian 
merely  incidentally  in  an  action  olherwite 
oognizable  by  the  Courts  of  that  other  State 
The  circumBtonce  that  patent  rights  caoDOt  be 
enforced  a{|aiust  a  person  who  can  prove  that 
the  invention  was  not  novel  does  not  eidnds 
the  operation  of  the  above  rale.  The  grant  of 
le Iters  patent  is  within  the  powers  of 
■overeieuty  conferred  upon  the  Stat«  of  New 
South  Wales  by  ita  Constitution,  and  a  grant 
of  such  letters  under  the  PataUi  Act  1S9S 
(N.S.W.)  is  an  exercise  of  soch  poweni.  It  is 
competent  for  the  Court*  of  one  State  to 
inquire  as  to  the  limits  of  the  righla  of 
sovereignty  possessed  by  another  dtate.  If 
the  act  in  uuestion  purports  to  be  dcme 
within  those  limits,  the  case  is  in  principle 
the  same  as  one  of  an  act  done  in  the  eierdsc 
of  an  unlimited  sovereignty.  An  action  wis 
brought  in  Victoria  alleging  an  infringement 
in  New  South  Wales  by  the  defendants,  a 
Victorian  company  carrying  on  mining 
operations  in  New  ^uth  ^Vales,  of  tbe  plain- 
tifTs  New  South  Wales  patent,  and  (claiming 
an  injunction  and  damages.  The  defendant 
by  its  defence  alleged  that  the  alaintira 
patent  was  invalid  on  various  grounds.  HfJil, 
that  the  plaintiff's  cause  of  action  was  not 
justiciable  in  Victoria.  Decision  of  the  Full 
Court,  Potter  v.  The  Bnkfu  Hill  Proprietary 
Co.  Ltd.,  (1905)  V.UR.,  612;  27  A.L.T..  74, 
affirmed.  Potttr  v.  S/oten  Hill  Proprietary 
Co.  Lid. (" 

PAYMENT.  NOTICE  OF  REIAND  FOR—Deflaalt 

—Waiver  — Estoppel— Dm y  of  martgsg«e  la 
exercise  of  hif  power  of  sale— Reefclns  »Je  - 
Sale  at  oudervalae  — Sale  la  bad  (Utfe- 
Memamrt  otimtMiKta.]— St:  Mortgaqiu  Bamt 
V.  Qtuetfland  XiUioiial  Bank  Ltd.  -  .     MS 

PBRF0B9ANCB— Sale  of  land— Reaaoaablc  time 
— Breach— ConiMlrreDt  conditions- Paymeat 
on  traasfer  and  delivery  of  title  dM4«— 
Waiver.)- &'e<  Coktrjict.     Canting  v.  Temby 

in 

PERPETUmES,  RULE  AGAINST —  Restiicttoa 
on  alienation— Gift  for  111^  with  rrmainder  t* 
ohildrm  or  remoter  l«Be— Power  of  trostees 
to  pay  Income itnring-ilfe  to  wltb en  altrmpted 
alleBatlou  —  Uncertainty  —  Hodlflcatloa  of 
words  of  will— latent  ion  of  lesUtor.J — S<t 
WllA..     Smidmort  v.  Umidmore  344 

PBTTT    SESSIONS.    NEABBST    COURT    OF  — 

Judicial  Hollce.]— 5«  Practice.  CurUrry 
V.  Cook -    »t5 
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PILLS  IMPORTED  IN  BULK  FOR  PUTTING  UP 
UNDER  TRADE  JikM.E -continued. 
6  of  1901),  sees.   144,   154,  234.]— S^ee  Pro- 
prietary Medicines.     Ji.  v.  Lyon        -    770 

PLACE  USED  FOR  BETTING— Public  right-of- 
way  or  lane — Games,  Wagers  and  Betting 
Houses  Act  (N.S.W.),  (No.  18  of  1902),  sees. 
17,  19,]— See  Gaming  and  VVagkrino.  Prior 
V.  Sherwood 1054 

POLICT — Condition  for  avoidance  If  untrue 
statement  made  —  Proposal  —  Fire  claim  — 
False  statement  In  proposal  filled  in  by 
agent  —  Agency  —  Estoppel  —  Ratiflt^tlon  — 
Holding  out.]— ^e«  Insurance.  Phoenix  Assur- 
ance Co,  Ltd  V.  Berechree       -        -  946 

POPULATION  AREA.]  —  See  Crown  Lands. 
Hack  v.  Minister  of  Lawis     -         -         -       10 

POSTMASTER-GENERAL,  ORDER  OF— Power  to 
refuse  to  register  or  deliver  letters — Fraudu- 
lent or  Immoral  business— Duty  to  carry  or 
deliver  letters — Mandamus— Certiorari — Dis- 
cretion— Judicial  act.]— ^ee  Letters.  The 
King  v.  Arndel 557 

PRACTICE  —  Appeal  —  Entering  Judgment  on 
application  f«ir  new  trial.]— A^a^to7ia/  Mutual 
Life  Association  of  Austi'o^asia  Ltd.  v.  Kid- 
man        160 


Appeal — New  trial — Verdict  of  Jury — 

Circuit  Court— The  Coustltntioii  (6S  &  61  Vict, 
e.  12),sec.78—^'AII  judgments,  decrees,  orders, 
and  seiiteuees  " — Contract  of  sale — When  pro- 
perty passes  —  Waiver  —  Sale  of  Goods  Act 
(Souih  Australia)  1895  (No.  630).]— An  appeal 
does  not  lie  to  tlie  High  Court  of  Australia 
from  a  verdict  of  a  jury,  or  from  a  judgment 
of  the  Supreme  Court  of  a  State  founded  upon 
a  general  verdict  of  a  jury,  except  by  way  of 
appeal  from  a  decision  of  the  Supreme  Court 
in  an  application  for  a  new  trial.  An  applica- 
tion for  a  new  trial  after  verdict,  upon  what- 
ever ground,  does  not  fall  within  the  words  of 
The  Constitution,  sec.  73 — "  appeals  from  all 
judgments,  decrees,  orders,  and  sentences  "  of 
federal  Courts  or  State  Courts.  The  nature 
of  the  jurisdiction  exercised  by  Courts  in 
granting  new  trials  considered.  Musgrove  v. 
McDonald 132 


Appeal  by  Crown  in  criminal   cases — 

Special  leave — Conviction  quashed  by  Supreme 
Court  —  Grounds  open  on  case  stated  — 
Prisoner  no  longer  in  custody — Motion  to 
rescind  special  leave.] — It  is  no  objection  to 
the  entertaining  of  an  appeal  by  the  Crown 
from  an  order  quashing  a  conviction  that  the 
prisoner  has  been  released  from  custody  under 
the  sentence,  and  is  at  liberty.  Semble^  that 
the  High  Court  will  not  grant  special  leave  to 
Appeal  from  a  decision  of  the  Supreme  Court 


PRACTICE— coH^tnued. 
quashing  a  conviction  on  a  Crown  case  re- 
served, on  the  ground  that  the  point  upon 
which  the  decision  went  was  not  one  of  those 
specifically  reserved  at  the  trial,  if  that  point 
appears  clearly  on  the  face  of  the  case  stated. 
Attorney -Qtntrcd  of  N.S.  W.  v.  Jackson       730 


•Appeal  direct  from  Judgment  founded 


on  verdict  of  Jury.] — An  appeal  lies  to  the 
High  Court  direct  from  the  judgment  of  the 
Supreme  Court  of  a  State,  founded  upon  a 
special  verdict  of  a  jury ;  but  the  verdict 
itself  cannot  be  impeached  upon  the  hearing 
of  the  appeal,  which  must  be  considered 
exclusively  upon  the  facts  found  and  appear- 
ing on  the  record.  Musgrove  v.  McDonald,  3 
C.L.R.,  132,  applied.  Brisbane  Shipwrights^ 
Provident  Union  v.  Heggie      -        -        •    687 


Appeal  direct  from  nisi  prlus  to  High 


Court.] — Where,  under  the  practice  of  tlie 
State  Supreme  Court,  the  Judge  at  nisi  prius 
has  power,  after  verdict  and  argument  on 
motion  for  judgment,  to  draw  all  necessary 
inferences  of  fact  not  inconsistent  with  th^ 
findings  of  the  jury,  and  enter  judgment  tor 
either  party,  an  appeal  lies  direct  to  the  High 
Court  without  the  necessity  of  an  inter- 
mediate appeal  to  the  Full  Court  of  the  State. 
Muagrove  v.  McDonald,  3  C.L.R.,  132,  dis- 
tinguished.    Buchanan  v.  Byrnes  •        -     704 


Appeal   fk'om  Supreme  Court— Inter- 


locutory Juflgment — Judiciary  Act  1903  (No. 
6  of  1903),  sec.  35.]— Under  sec.  .35  of  the 
Judiciary  Act^  1903  an  appeal  from  an 
interlocutory  judgment  may  be  brought  to 
the  High  Court  by  leave  in  every  case  in 
which  there  would  be  an  appeal  to  that  Court 
as  of  right  from  the  final  judgment  in  the 
action  or  suit  in  which  the  interlocutory 
judgment  was  given.    Willis  v.  Treqaair     OiS 


Appeal  to  High  Court— Special  leave — 


Decision  of  Supreme  Court  plainly  right — 
Justices  Act  (N.S.W.)  (No.  27  of  1902),  sec.  90 
—Liquor  Act  (N.S.W.)  (No'.  18  of  1898),  sec. 
107— Jurisdiction  of  Justices — Nearest  Court 
of  Petty  Sessions— Judicial  notice.] — Sec.  107 
of  the  Liquor  Act  1898  provides  that  the 
Court  of  Petty  Sessions  nearest  to  the  place 
where  an  offence  was  committed  shall,  except 
in  certain  cases,  have  jurisdiction  to  hear  and 
determine  infonnations  and  complaints.  A 
publican  .was  charged  at  the  Court  of  Petty 
Sessions  in  a  country  town  with  having  com- 
mitted an  offence  in  that  town.  The  magis- 
trate dismissed  the  information  on  the  ground 
that  the  onus  wtis  on  the  complainant  to  show 
that  the  Court  of  Petty  Sessions  was  the 
nearest  to  the  place  where  the  offence  was 
committed  and  no  such  evidence  had  been 
given.  The  Supreme  Court  held  on  appeal 
that  tlie  magistrate  should  have  taken  judicial 


PKiCIKE-eoHtimud. 
notice  of  the  fact  [bat  the  ITourt  of  Petty 
Seuions  wum  the  nnrtut,  and  alio  that  by 
aec.  30  of  the  Jiuilias  Ad  1942  the  onus  lay 
on  the  defeu'laiit  lo  prove  the  cootrary. 
Special  lenve  tu  appeal  trom  this  deciaion  was 
refused  b^  the  High  Court  on  thegronnil  thnt 
the  deciaioQ  aa  to  the  ijueatioa  of  jadleial 
notice  waa  plainly  riglit,  and  therefore  no 
qucfltion  aa  to  the  coaetruction  of  sec.  SO  of 
tlie  Jmtkt»  Act  was  iovolv-ed.  Special  leave 
to  appeal  from  the  rteciaion  of  the  Supreme 
Court:  C'OD-tv.  Carbtny,  "23  N.S.W,  W.N., 
75,  refused.      Carbn-ry  v.  Cool       .         -     SV!i 

Appeal  to  High  Canrt—Speelnl  Ie»Te— 

Knclsilou—QaMtiau  ot  het  I  uvol red— Estop- 
pel b?  delay— BefereMce  of  cause  id  arbltra- 
lion  by  Judge  —  Dlrret Ion!)  to  arbllrmlor— 
Made  uf  taking  evnptlun  lo  ruling  at  \ttvr— 
Time  ror  Uklng  objection.]— An  action  at  iiifi 
prim  was  referred  by  the  .lucige  tu  an  arbi- 
trator. By  the  order  of  reference  the  Judge 
directed  that  •  plea  of  the  defendant  should 
l>e  trcared  by  the  arbitrutnr  as  a  plea  of  pay- 
ment of  part.  The  arbitrator  entered  upon 
the  reference,  and  no  objection  was  takei^  by 
the  defendant  to  the  Judge's  direction.  The 
arbitrator  having  made  au  award  in  favour  of 
tbepUinliff,  a  verdict  waaentered  accordingly. 
Tlie  defendant  then  moved  for  9.  new  trial, 
upon  the  ground  that  the  rulings  and  direc- 
tions in  the  order  of  reference  were  wrong. 
^'he  Supreme  Court  held  that  the  defendant 
WI19  estopped  by  his  delay  from  taking  objec- 
tion to  the  Judge's  rulings,  and  i-efilaed  to 
grant  a  new  triaT.  Specinl  leave  to  appeal  to 
the  High  Court  from  this  deoision  was  granted, 
but  waa  rescinded  on  the  hctiring  of  tlie  appeal 
on  the  ground  that  the  inference  to  be  drawn 
from  the  conduct  of  the  defendant  was  one  of 
fact  to  be  drawn  from  the  circumstances,  and 
that  having  been  decided  against  the  defend- 
ant by  the  Supreme  Court,  the  only  matter 
involved  in  the:r  decision  was  a  question  of 
fact,  and  the  cate  was  not  one  in  which  special 
leave  to  appeal  shontd  lie  given.  Sembit,  that 
'--  -■--   ^-'-'     '   *j  have 


plained  of  the  Jndae'a  direction  to  the  iLrbitra- 
tor,  was  to  have  objected  ta  the  direction  at 
the  time,  ami,  if  his  objection  was  overrnled, 
to  have  moved  summarily  to  have  the  judg- 
ment upon  the  award  set  aside    or  to  have 


juadvertence  wrongly  drawn  up  without  the 


PRACTICE— fONftHueif. 

to  appeal  from  the  decision  of  the  Snprcme 
Court,  minro  v.  J/uiTny,  22  N.S.W.  ft'.K.. 
]in,  rescinded.     Ifurray  v.  ifaitro         -     78« 

Appeal  to  HIkIi  Conrt  trom   Coort    af 

Slate  exercising  IMrral  Jarisdictlon— Stata- 
to^'  prohlbltlon^Deelslan  prima  tacle  nroBK 
—Judiciary  Act  IIMI  (.No.  •  of  1»0)).  see.  » 
(I)  (b)— Rales  of  High  Coaii,  Stmd  AaK«»t. 
IVUI.  Part  II.,  sec.  111.,  rule  1— JnstlcrK  Art 
1<K»  (\.S.W.},  (No.  SI  or  IBOS),  seo.  113.}— 
The  Court  will  conatnie  sec.  39  (2)  (6)  of  the 
Judkiary  Act  liberally  in  favour  of  a  party  de- 
siring to  appeal.  Therefore,  where  a  rule  nin 
for  a  prohibition  was  nought  in  respect  of  a 
deciaion  of  an  inferior  Conrt  of  New  Sooth 
Wales  exercising  federal  jurisdiction,  that 
l>cing  the  mode  provided  by  aec.  1 12  of  the 
Ju»liai»  Act  1902  (N.S.W.)  for  appeal  to  the 
Supreme  Court  from  a  decision  of  socli  an 
inferior  Court,  the  High  Conrt  will  not  neces- 
sarily require  to  be  sattsSed  that  the  decision 
was  prtmd  facie  wrong,  although  it  is  the 
practice  in  New  South  Wales  for  the  Soprems 
Court  to  inaiat  on  being  so  satiaGad  under 
X  parte  OordoH     7S1 


Appeal   to   Privy   Conncll   tnn    lligk 

Court— Special  leave— Election  of  party  as  t« 
trlbaaal.] — If  a  party  chooees  to  appeal  from 
the  Supreme  Court  of  a  State  to  the  Higk 
Court  instead  of  to  the  Privy  Council,  wid  the 
judgment  appealed  from  is  affirmed  by  the 
High  Court,  the  Privy  Council  will  not  ••  a 
rule  entertain  a  petition  for  apecial  leave  to 
appeal.  Vklorian  Raiimayi  Co7imi»s!ontr*  v. 
Broici list 

Handamus— RrrasBl   of  Conrt  to  deal 

wllb  matters  brought  before  it— Hearia;  still 
proceed  I  ng— Special  lenve  to  appeal— lndtf.4- 
trlal  Conciliation  and  Arbitration  Act  ItW  (I 
A  S  Edw.  Til.  No.  tl),  (W.A.),  sees.  lOMW.]— 
Where  an  inferior  Court  haa  announced  itsin- 
teution  not  to  deal  with  certain  of  the  matten 
brought  before  it  in  a  parUcuIar  proixediog, 
or  refnsea  to  admit  a  particular  claaa  of  evi< 
dence,  a  mandamus  will  not  lie  while  the  pro- 
ceeding is  still  pending  to  compel  that  Conrt 
to  deal  with  those  matters,  or  to  admit  that 
particular  class  of  evidence.  Under  the  /h- 
diM-rial  OoiKilialion  and  ArbilnuioK  Act  1902 
(W.A.)  a  union  of  workers  registertsd  under 
sec  IDS  (a)  of  that  Act,  alleging  a  dispute 
between  itself  and  the  Commissioners  of  Rail- 
ways, instituted  proceedings  in  the  Cunrt  of 
Arbitration  to  regulate  the  wages  of  practic- 
ally all  workers  in  the  employment  of  tha 
Commisaiouers  of  Railways.   Certun  classes  of 
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agreements  with  those  other  unions.  The 
Court  of  Arbitration  ordered  that  all  such 
classes  of  members  should  be  struck  out  of  the 
proceedings,  and,  having  announced  that  it 
would  not  consider  the  question  of  the  wages 
or  condition  of  employment  of  those  classes, 
proceeded  with  the  hearing  of  the  matter: 
Heldf  that,  the  hearing  of  the  matter  being 
still  pending,  mandamus  would  not  lie  to 
compel  the  Court  of  Arbitration  to  hear  and 
determine  the  matter  so  far  as  it  related  to 
those  classes  of  persons,  or  to  reinstate  Kuch 
classes  of  persons  in  the  proceedings,  and, 
therefore,  tne  Supreme  Court  having  refused 
an  order  nisi  for  a  mandamus,  special  leave  to 
appeal  was  refused.  Wester Ji  Australian 
Amalgamated  Society  of  Railway  Employes 
Union  of  Workers  v.  CommUsioners  of  Bail- 
loays for  Western  Australia  -        -         -        66 


■New  trial — Cross  appeals.] — In  an  appeal 


from  a  decision  of  the  Supreme  Court  granting 
a  new  trial  on  certain  grounds  and  refusing  it 
on  others,  if  the  respondent  wishes  to  support 
the  order  for  a  new  trial  upon  the  grounds 
upon  which  the  Supreme  Court  decided 
against  him,  it  is  not  necessary  to  file  a  cross 
appeal.  It  is  sufficient  to  give  notice  to  the 
appellant  that  the  respondent  intends  on  the 
hearing  of  the  appeal  to  support  the  order  for 
a  new  trial  upon  the  grounds  stated.  Dun  v. 
Macintosh 1134 


Special  leave  to  appeal— Supreme  Court 

exercisiiii^  federal  Jurisdiction— Less  than 
appealable  amount  involved — Appeals  ttom 
State  Courts  exercising  federal  jurisdiction — 
Judiciary  Act  1903  (No.  6  of  1908),  sees.  35, 
38,  39.] — See  Appeal  to  High  Court.  Wilcox 
V.  Donohoe 83 


Special  leave  to  appeal    in    criminal 

cases— Point  not  taken  below.] — The  High 
Court  will  not  grant  special  leave  to  appeal 
in  a  criminal  case  unless  some  point  of  great 
general  importance  is  involved,  which,  if 
wrongly  decided,  might  seriously  interfere 
with  the  administration  of  criminal  justice. 
Special  leave  to  appeal  in  a  criminal  case  on 
a  point  that  was  not  taken  by  the  prisoner's 
advocate  at  the  trial,  and  was  neither  re- 
served by  the  presiding  Judge  for  the  con- 
sideration of  the  Supreme  Court,  nor  argued 
by  counsel  before  that  Court,  was  refused. 
Special  leave  to  appeal  to  the  High  Court 
from  the  decision  of  the  Supreme  Court  :  Rex 
v.  Millard,  23  N.S.W.  W.N.,  8,  refused. 
Maiard  v.  The  King      •  -        -     887 

Vei*dlct    for    plaintiff   by    consent  — 

Verdict  set  aside  where  upon  documents  and 
admitted  facts  defendant  entitled  to  judg- 
ment.]— Where  a  party  to  an  action,  after  evi- 
dence has  been  taken,  consents  to  an  adverse 


PRkCTlC^-coutiniifd. 

verdict,  with  leave  reserved  to  move  to  liave 
the  verdict  set  aside  and  judgment  entered 
for  him,  all  disputed  questions  of  fact  must  be 
taken  as  found  against  him,  and  the  verdict 
must  stand  unless  it  appears  from  admitted 
facts  and  from  documentary  evidence  as  to 
which  there  is  no  dispute,  that  he  is  incon- 
trovertibly  entitled  to  judgment.  S.  A.Joseph 
c«?  Richard  Ltd.  v.  Lindley     -         -        -280 

PREAMBLE  —  Ccnstructlou  of  Statutes  —  Am- 
biguity.]—5ce  Trespass.  Bowtell  v.  Gdd^- 
bronghf  Mori  d?  Co.  Ltd.       -        -        -       444 

PREFERENCE  —  Uniform  charge— Alternative 
rates  —  Option  given  to  consumer  —  **  Flat 
rate" — ^'Maximum  demand  rate."]— 5ee  Elec- 
tricity. Mayor li'C.  of  Melhmirnew.  Attorney- 
Oenefxil  of  Victoria         ....    4  J7 

PREMIUM,  FORFEITURE  ON  NONPAYMENT  OF 
— Surrender  value — Loan  value — Contracting 
out  of  benefit  conferred  by  Statute — Life 
Assurance  ConipanlcM  Act  1901  (Queensland) 
(1  Edw.  Vfl.  No.  20),  sec.  22.]— See  Insdrakce. 
Equitable  Life  Aisuraiice  of  United  States  v. 
Bogie 878 

PRESUMPTION  FROM  PUBLIC  USER  -User 
attributable  to  agreement — Dedication  by 
mortgagor.] — See  Highway.  Shire  of  Narra- 
can  V.  Leviston 846 

PRINCIPAL  AND  AGENT— Representative  com- 
mittee of  combine — Liability  to  account- 
Delegation  with  assent  of  principals — Inten- 
tion of  parties.  Pract  Ice — Verdict  fur  plaintiff 
by  consent — Venllct  set  aside  where  upon 
documents  and  admitted  facts  defendant  en* 
tilled  to  judgment.] — A  number  of  persons 
formed  a  combine  for  the  purpose  of  controlling 
the  local  market  for  imported  maize,  and 
agreed  to  be  bound  by  certain  rales.  A  com* 
mittee  was  appointed  to  carry  out  the  execu- 
tive and  financial  work  of  the  combine  in 
connection  with  the  sale  and  disposal  of  the 
maize  and  the  distribution  of  the  proceeds  of 
sales  amongst  the  members,  and  to  act  prac- 
tically as  directors  of  the  combine.  The 
members  bound  themselves  by  agreement  with 
the  committee  to  complete  a  contract  of  sale 
to  the  committee  of  the  amount  of  maize 
which  they  respectively  undertook  to  supply, 
and  to  deliver  the  maize  at  the  order  of  the 
committee  to  the  various  purchasers.  By  one 
of  the  rules  the  committee  were  required  to 
delegate  the  executive  and  financial  work  to 
some  firm  to  be  approved  by  them,  and  in 
pursuance  of  this  a  certain  firm,  with  the 
knowledge  and  consent  of  the  members  at  a 
general  meeting,  entered  into  an  agreement 
with  the  committee  to  take  over  all  financial 
responsibility  imposed  upon  the  committee  by 
the  rules,  to  carry  out  all  the  administrative 
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work  of  the  combine,  to  render  a  complete 
statement  to  members  upon  final  completion, 
to  issue  all  orders  to  purchasers,  to  collect  and 
receive  all  payments  from  buyers,  and  to  hold 
the  proceeds  in  trust  until  distributed,  and  to 
distribute  all  moneys  due  to  members  in 
accordance  with  the  rules.  The  objects  of  the 
combine  having  been  completed,  the  appel- 
lants, who  were  members  of  the  comoine, 
brought  an  action  against  the  committee  to 
recover  the  balance  due  to  them  out  of  the 
proceeds  of  the  sales  of  their  maize.  Htld, 
that  the  intention  of  the  parties,  as  shown  by 
the  terms  of  the  agreement  made  between  the 
mem)>ers  of  the  combine  and  the  committee, 
was  that  all  the  pecuniary  liabilities  originally 
imposed  upon  the  committee  were  to  be  trans- 
ferred to  the  firm  to  whom  the  authority  of 
the  committee  was  delegated,  and  that  when 
that  firm,  with  the  knowledge  and  consent  of 
the  members,  and  in  the  terms  of  the  agree- 
ment approved  by  them,  accepted  financial 
responsibility,  the  liability  of  the  committee  to 
account  for  the  proceeds  of  the  sales  came  to  an 
end.  QiaiiCn  Cast-^  1  Ch.  D.,  307,  at  p.  315, 
and  Herman's  Case,  I  Ch.  D.,  326,  applied. 
Where  a  party  to  an  action,  after  evidence 
has  been  taken,  consents  to  an  adverse  ver- 
dict, with  leave  reserved  to  move  to  have  the 
verdict  set  aside  and  judgment  entered  for 
him,  all  disputed  questions  of  fact  must  be 
taken  as  found  against  him,  and  the  verdict 
must  stand  unless  it  appears  from  admitted 
facts  and  from  documentary  evidence,  as  to 
which  there  is  no  dispute,  that  he  is  incontro- 
vertibly  entitled  to  judgment.  Decision 
of  the  Supreme  Court,  May  30th,  1905, 
affirmed.  S.  A,  Joseph  db  Bickard  Lid.  v. 
LindUy 280 

-Sale  of  gw»ds— Vendor  created  agent 


daring:  negotiations  for  sale — Principal  un- 
disclosed— Final  offer  and  acceptance  after 
creation  of  afirency — Right  of  principal  to  sue 
for  pnrchaj»e  money.]— A  person  offered,  in 
his  own  name,  to  sell  to  the  Government  cer- 
tain machinery  which  at  that  time  did  not 
belong  to  him.  Before  acceptance  of  the 
offer  the  appellant  agreed  with  the  vendor  to 
buy  the  machinery  and  employ  the  vendor  as 
his  agent  to  effect  a  sale  of  it  to  the  Govern- 
ment. The  Government  then  sent  to  the 
agent  a  request  to  deliver  the  machinery  at 
the  price  originally  asked,  but  under  some- 
what different  conditions.  Without  disclosing 
the  agency  the  agent  delivered  the  machinery 
and  it  was  accepted  by  the  Government.  The 
appellant,  before  payment,  gave  notice  to  the 
purchasers  that  he  was  the  owner  of  the 
machinery,  and  that  the  sale  had  been  made 
on  his  behalf  by  the  agent.  The  purchasers 
on  these  representations  agreed  to  treat  him 
as  the  person  entitled  to  payment,  the  agent 
acquiescing  in  the  arrangement.     Held,  that, 


PRINCIPAL  AND  XGEST-^caiUtJined. 
as  the  original  offer  to  sell  was  not  accepted 
in  terms  by  the  purchasers,  the  request  Uy 
the  latter  to  deliver  was  really  a  new  offer  to 
purchase,  which  was  accepted  by  delivery  in 
accordance  therewith,  and  therefore  that  a« 
the  agency  was  in  existence  at  the  date  of  this 
offer,  and  as  the  agent  did  in  fact  sell  on  the 
principal's  behalf,  the  principal  was  entitled 
to  sue  for  the  purchase  money,  and  the  pur- 
chasers were  not  discharged  by  an  unauthor^ 
ized  payment  to  the  agent.  Decision  of  the 
Siipreme  Court,  Mooney  v.  William*,  (1905)  5 
S.R.  (N.S.W.),  304,  reversed.  Mooney  v. 
Williams 1 

PRIOR  PUBLICATION  —  iMfrlngemeiil.]— 5f « 
Patent.  N.  OxUhridge.  Lid,  v.  WilJUy  Ore 
Concentrator  Syndicate  Ltd.  -        -        -       583 

PRISONER  NO  LONGER  IN  CUSTODY— Appeal 
by  Crown  In  criminal  cases — Special  leave — 
Conviction  quashed  by  Supreme  Court — 
Grounds  open  on  case  stated — Motion  to 
rescind  special  leave.] — See  Practice.  At- 
tomty-GentralofN.S.W.v,Jackaon      -     730 

PRIVILEGED  OCCASION,  BONA  FIDE  USE  OF— 
Report  and  minut4^s  of  conference — Resolu- 
tion eoiitainingr  untrue  statements— Publi- 
cation to  persons  interested — Express  malice 
— Liability  of  principal  for  malice  of  agent.] 
— See  Dkfamation.  Hay  v.  Anstt-aiasiaH 
hiHtihUe  of  Marine  Engineers        -         -     10(M5 

Ti-ade  protection  agency — Report  as  to 

credit  of  business  firm — Communication  to 
subscribers— Malice — Subsequent  report  by 
defendants — Admissibility  of  evidence— Onus 
of  proof.]— S'ee  Defamation.  Dtm  v.  Macin- 
toah 1154 

PRIVY  COUNCIL,  APPEAL  TO,  FROM  HIGH 
COURT— Special  leave— Election  of  party  as 
to  tribunal.]— 6'6e  Practice.  Victorian  Rail- 
vcays  Co^nmisHioners  v.  Brown       -        -     llZt 

PROBATE  DUTY— Administration  and  Probate 
Act  1903  (Vict.)  (No.  1815),  sec.  13— Property 
over  which  deceased  had  general  power  of 
appointment  by  will — Whether  property  over 
which  deceased  had  *^  a  general  power  enabl- 
ing Iiini  by  will  or  deed  to  dispose  thereof.**] — 

•  Property  over  which  a  deceased  person  had  at 
the  time  of  his  death  a  general  power  of  ap- 
pointment by  will  is  property  over  which  he 
had  *'a  general  power  enabling  him  by  will  or 
deed  to  dispose  thereof,"  within  the  meaning  of 
sec.  13  of  the  Administration  afid  Probate  Act 
1903  (Vict.),  and  is  liable  to  probate  duty 
accordingly.  Decision  of  the  Full  Court  (In 
re  the  WHl  and  Codicil  of  McCrack€7i,  (1906) 
V.L.R.,  356;  27  A.L.T.,  233)  reversed. 
Webb  V.  McCracken      -        -  -     1018 


3  C.L.R.] 


INDEX. 


1239 
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Payment  of  "too  Illtl  >    duty"— Asset 

not  included  iu  statement  for  t\nty — Claim  by 
Crown   for  additional   duty  —  Certificate  of 
Master — Heauinj?    of   "final   and    conclusive 
and  subject  to  no  appeal "—" Final  balance" 
— Necessity  for  fresh  statement— Administra- 
tion and  Probate  Act  1890  (Ylct.),  (No.  1060), 
sees.  97,  98,  99,  100,  105,  106,  108— Liability 
of  Crown  to  pay  costs — Crown  Remedies  and 
Liability  Act  1890  (Vict.),  {^o.  1080),  Part  L, 
sec.  18.]— Where  the  Crown  alleges  that  too 
little  duty  has  been  paid  in  respect  of  the 
estate  of    a    deceased   person    and  seeks   to 
obtain  further  payment  of  duty  under  sec. 
105  of  the  Administration  and  Probate  Act 
1890  (Vict.),  it  mu»t  be  ascertained  how  much 
duty  ought  to  have  been  paid,  and,  as  by  sec. 
100  the  duty  payable  can  only  be  calculated 
upon  the  final  Dalance  appearing  on  the  state- 
ment of  the  executor  or  administrator,  there 
muat  be  a  fresh  statement  made  by  the  execu- 
tor or  administrator.     In  making  such  fresh 
statement  the  executor  or  administrator  must 
state  the  assets  and  debts  of  the  testator  or 
intestate  as,  according  to  his  knowledge  when 
makiiig  such  fresh  statement,  they  existed  at 
the  death  of  the  testator  or  intestate,   and 
therefore  he  mav  insert  debts  which  were  by 
mistake  omittea  from,  or  omit  assets  which 
were  by  mistake  included  in,  the  original  state- 
ment upon  the  basis  of  which  duty  was  paid. 
Qucere^  to  what  extent  the  executor  or  admin- 
istrator will  be  bound  by  the  valuations  of  the 
items  of  ekssets  appearing  in  such  original  state- 
ment as  certified  by  the  Master.     The  provi- 
sion  in  sec.   108  of  the  Administration  and 
Probate  Act  1890  that  the  certificate  of  the 
Master  to  the  statements  of  the  executor  or 
administrator  shall  be  "  final  and  conclusive 
and  subject  to  no  appeal "  has  reference  to 
proceedings  to  enforce  payment  of  the  duty 
payable    on   the   basis  of   those  statements. 
Subsequently   to    the    payment   of    duty   in 
respect  of  the  estate  of  an  intestate  it  was 
discovered  that  he  was  entitled  to  a  sum  of 
money,   which   was   thereafter    paid   to   the 
administratrix.      The  Crown   thereupon  de- 
manded payment  of  a  sum  representing  the 
difierence  between  the  amount  of  duty  which 
had  been  paid,  and  the  amount  which  would 
have  been  payable  if  the  sum  so  subseouently 
paid  to  the  administratrix  had  been  acided  to 
the  final  balance  in  respect  of  which  duty  had 
been  paid,  and  on  refusul  by  the  admistratrix 
to  pay  such  sum,  the  Crown  sought  by  infor- 
mation to  recover  it.     The  defendant  set  up 
by  way  of  defence  that  the  duty  actually  paid 
was  larger  than  that  payable  in  respect  of  the 
actual  value  of  the  estate  by  reason  of  the 
omission  of  debts  and  over-valuation  of  assets 
in  the  original  statement,     ffeldf  reversing 
the  decision  of  the  Supreme  Court,  ( The.  King 
V.  Affleck  A^905)  V.L.R.,  130;  26  A.L.T*  ^^)* 
that  she  was  entitled  to  do  so.      //ef(i,  o^^bo, 


PROBATE  DVTY—contimied. 
that  no  cause  of  action  was  disclosed  by  the 
information.  In  actions  brought  bj'  the 
Crown  under  Part  I.  of  the  Croicn  Bemedies 
ami  Liability  Act  1890  costs  may  be  given 
against  as  well  as  to  the  Crown.  Afflech  v. 
The  Kin{j      -         .         -         -         -         -      608 


Statement  for  duty— Gifts  Inter  vivos— 

Liability  of  donor^s  estate  to  pay  duty — Rate 
at  which  duty  is  payable — Administration  and 
Probate  Act  1890  (Vict.)  (No.  1060),  sec.  102— 
Administration  and  Probate  Act  1903  (Yict.) 
(No.  1815),  sec.  11,  Pli^t  Schedule,  Pant  I.]— By 
virtue  of  sec.  1 1  of  the  Administration  and 
Probate  Act  1903,  First  Schedule,  Part  I., 
where  a  gift  is  made  within  twelve  months 
immediately  preceding  the  death  of  the  donor, 
duty  is  payable  in  respect  of  the  property 
given  as  if  it  were  the  property  of  the  donor 
at  the  date  of  his  death,  and  that  duty  is 
payable  by  the  representative  of  the  donor 
out  of  the  estate  of  the  donor.  In  such  a  case 
the  duty  in  respect  of  the  property  given  is 
to  be  calculated  at  the  rate  applicable  to  an 
estate  valued  at  the  sum  of  the  values  of  such 
property  and  of  the  donor's  estate,  but  the 
rate  of  duty  in  respect  of  the  donor's  estate  is 
not  increased.  Judgment  of  the  Full  Court 
of  Victoria,  Heioard  v.  The  King,  (1906) 
V.L.R..  548  ;  27  A.L.T.,  50  varied.  Htward 
V.  The  King    ------     116 

PROFITS  ARISING  FROM  SALE  OF  MINE— Per- 
sons  obliged  to  furnish  returns-  Income  not 
exceeding  £200  a  year— Default  assessment- 
How  far  assessment  conclusive — Appeal  to 
Court  ol  Review.]— S^e  Income  Tax.  Mooney 
V.  Com^misaioners  of  Taxation  (N.S.  W.)       ftZl 

PROHIBITED  IMMIGRANT.]— iSee  Immiorant, 
Pkouibitjsd.  , 

PROHIBITION.] -iS'ee  Appeal  to  High  Court. 
Wilcox  V.  Donohoe 83 

PROHIBITION,   STATUTORY  —  Decision    prima 

facie    wrong.] — See    Practice.        Ex    jyarte 
Oordon 724 

PROPERTY —Salvage —Mortgage  of  vineyard 
for  re-stoeklng  and  repairing— Intention  of 
settlor.] — See  Infant.  Goutins  v.  Cou'^ins 
1198 

PROPOSAL— Policy-  Condition  for  avoidance  If 
untrue  statement  made — Fire  claim — False 
statement  in  proposal  filled  in  by  agent — 
Agency  —  Estoppel  —  Ratification  —  Holding 
out.] — See  Insurance.  Phosnix  Asmrance 
Co.  Ltd,  v.  Berechree      •        •        •        -    946 

PROPRIETARY  MEDICINES- Customs  Act  1901 
(No.  6  of  1901),  sees.  144,  154,  234— Pills  im. 
ported  In  ballc  for  patting  np  under  trade 


PROPRIETART  lEDlCINES-cwUmiMii. 

iiBiiie— TkIhc  for  dnty—Actaal  eaut  of  Isbonr 
and  mal«rlal  in  Aastralla— ConHtrocllon,]  — 
.Sec.  1 H  of  tlie  Cualoma  Act  1901  provide*  that 
medicinal  preparations  not  completely  mann- 
[actured,  bat  imiwrted  for  completing  the 
manufacture  thereof,  or  for  the  manufacturQ 
of  may  other  article  by  putting  up  or  labelling 
them  iiuder  a  proprietor)'  or  tradename,  shall 
l>e  "  IrreBpei^tLve  of  coat  valued  for  duty  and 
duty  shall  be  paid  thereon  at  the  ordinary 
market  value  iu  the  country  whence  imported 
of  the  completed  preparation  when  put  up  and 
labelled      .  .     leas  the  actual  coat  of 

labour  aud  material  used  or  expended  in  Aus- 
tralia In  completing  the  manufacture  thereof 
or  of  putting  up  or  labelling  tlie  same."  The 
defendaot  imported  a  large  quautity  of  pills 
in  bulk  from  America,  lor  the  purpose  of 
putting  them  up  and  labelling  them  under  a 
proprietary  or  trade  name  and  selling  them  in 
Australia.  He  entered  them  for  home  oon- 
aumption,  and  valued  them  for  duty  under 
SBC.  154  at  their  ordinary  market  value  in 
New  York  in  the  condition  in  which  they 
were  Imported  with  10  per  cent,  added,  The 
Crown  brought  an  action  in  the  High  Court 
Court  for  the  recovery  of  penalties  for  a 
breach  of  aec.  2H  of  tlie  Uutlomi  Act  in  having 
made  a  false  eutry  and 

■  faclured "  within  the 
should  have  been  valued  for  duty  and  duty 
paid  thereon  in  the  manner  and  at  the  rate 
prescribed  by  that  section,  and,  therefore, 
that  the  defendant  had  oommitt«d  a  breach  of 
•ac.  234  (d)  and  (e).  On  the  importation  of 
dutiable  gioiHli  for  home  conaumption,  their 
value  for  duty  must  be  stated  and  duty  paid 
immediately  upon  passing  the  entry,  and 
therefore  the  words  "actual  coal  of  labour 
and  material  used  or  enpended  in  Australia  " 
in  sec.  144  muet  be  conatrued  as  meaning 
"  actual  cost  "  ao  far  aa  it  cau  be  ascertained 
at  the  time  of  entry;  not  "such  cost  as  is 
ascertained  by  actual  diabursement«  already 
made,"  but  the  "  real  direct  cost,"  aa  measured 
by  necessary  disbursements  for  the  sole  pur- 
pose of  completing  the  manufacture  or  putting 
up  the  article  under  a  proprietary  or  trade 
name,  and  ascertained  by  an  estimate  based 
npon  experience  in  the  manufacture  or  putting 
up  of  goods  of  the  aame  description.  Ex  parte 
lirilz,  (I9W)4  S.R,  [N.3.\V.),  118,  overruled 
onthatpoint.     The  King  v.  Lyon  ■        -     770 


PUBLICATION  TO  PERSONS  INTKRESTED— 
Report  and  mtnntea  of  cuntereuee— Resolu- 
tion contnlnlnK  nntrne  statements— Express 
malice— Liability  of  prjuplpal  for  malice  of 


PUBLIC  ROAD— ipplleatlOM  to  brine  land  nder 
the  Act— Right  of  Mnalcfp&l  Cennell  ta  Jadgt 

caveat,]— 6'«i  Land,  InteKKST  I.v.    irunici]iai 

Di»tricto/'Cour<ml\.  Colfji      -         -         -    »• 

PUBLIC  SERTICE-Oneer  Id  trMBaferrcd  lie- 
partment— Salary.  rlg:ht  of  Cob  noa  weal  Ik  to 
rednee— The  Cunatltntlon.  s«a.  St,  84- CoB- 
mouweallh  Pablie  Service  Act  IMS  (Nu.  fi  sr 
ISO:).  srcs.  S,  Bl,  M,  7B,  80— Pabllc  Service 
Act  1>00  (Tier.)  (No,  17S1),  aecs.  1,  3.  4.  8, 
IB,  19.  SO.]- Sec  19  of  the  rublic  Strria  Act 
191)0  (Victoria)  was  a  merely  temporary 
provision  to  fix  the  status  of  the  officers 
therein  referred  to  when  they  ahould  be 
transferred  with  their  departments  to  the 
Commonwealth.  That  section,  therefore, 
does  not,  notwithstanding  sec.  S4  of  the 
Constitution,  restrict  the  power  of  the  Com- 
monwealth Parliament  to  reduce  the  aalariea 
of  officers  of  Victorian  Government  deparl- 
ments  transferred  with  thoae  departments  to 
the  Commonwealth.  The  proviaioiia  of  the 
Cotnmouuitailh  Public  Serrict  Act  1902,  pur- 
porting to  affect  the  salaries  of  officers  in  the 
Public  Service  of  the  Conimouwealth,  apply 
to  officera  transferred  with  their  departjnenla 
from  the  several  tjtutes  to  the  Commonwealth 
as  well  as  to  other  officers  iu  that  service, 
even  if  the  eRect  in  particular  caaes  is  to 
reduce  the  aalariea  those  officers  were  entitled 
to  receive  when  such  departments  were  so 
transferred.  Cotmins  v.  Tht  CoiHtnonifitallk. 
6S» 

Public  Service  Act  iS.S.W,),  (St  TIet. 

No,  2G),  sen.  U,  SB,  eo,  (CeMsolldatcd  1»02. 
No,  31,  sen,  IS,  TO,  71)— Pnblle  Serrln- 
(Saperannnalian)  Aet(N.8.W.),  (No.  66  of  I8H). 
sec.  t— oncer  who  elects  tu  retire — .Nvt  a 
person  whose  services  were  dlKpcBMd  vrlth— 
CflUBtmelloii  of  Slatales.]  —  Sec.  59  of  the 
PvUic  Strviee  Aet  1895  provided  that  no 
persou  touhom  the  Act  applied  shonld  receive 
any  pension,  superannuation,  retiring  allow- 
ance or  gratuity,  except  as  provided  by  sec 
GO.  The  latter  section  provided  that  aU 
allowance  made  to  persons  whose  services 
were  dispensed  with  under  the  Act  tor  any 
cause  other  than  an  offence  were,  subject  to 
certain  conditions,  to  be  made  and  calculated 
upon  certain  specified  scales.  Sec.  12,  sub- 
sees,  n.  and  v.,  provided,  in  effect,  that  auy 
officer,  whose  salary  was  reduced  by  the 
Public  Service  Board  by  more  than  one  fourth, 
should  have  the  option  of  continuing  in  the 
service  at  the  reduced  salary,  or  of  retiring 
therefrom,  and,  if  he  elected  to  retire,  should 
be  entitled  to  "the  psynieut  and  gratuity 
mentioned  in  aec,  60."  Held,  that  an  officer 
who  under  such  circumstances  elected  to 
retire,  and  received  the  payment  and  gratuity 
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services  "  were,  for  any  cause  other  than  an 
offence,  dispensed  with  under  the  provisions 
of  the  Public  Service  Act  of  1895  "  within  the 
meaning  of  sec.  2  of  the  Public  Service  {Super- 
anmiation)  Act  1899,  which  provided  that 
officers  who  came  within  that  description 
should  in  certain  cases  be  entitled  to  a  further 
allowance.  Decision  of  the  Supreme  Court : 
Deitman  v.  Williams,  (1905)  5  S.R.  (N.S.VV.), 
265,  affirmed.     Dettjnan  v.  Williamt       -    48 

PURCHASE  MONEY  —  Compensation  —  Agrree- 
ment  between  applicant  for  lease  and  land 
owner — Transfer  of  application — How  far 
agreement  binding  on  transferee  ^Royalty— 
Effeet  of  surrender  of  lease.]— S'ec  Mining  on 
Privatb  Fropkrty.  Duke  of  Wellington 
Gold  Mining  Go.  v.  Armstrong     •        •     1028 

QUALIFYING  WITNESSES— Case  stated  by  Cum. 
missioner — Taxation— Scale  to  be  applied.] — 
See  Stamp  Duty.  Robertson  v.  Commissioner 
of  Stamp  Duties,  New  South  Wales         •     829 

RACECOURSE,  LAND  USED  AS— Duty  payable 
on  consideration  for  conveyance — Business 
and  goodwill.]— iS'ee  Stamp  Duty.  Rosehill 
Racecourse  Go.  v.  Gommissioner  of  Stamp 
Duties  (y.S.W.) 893 

RAILWAY  EMPLOYE-  Railways  Act  1890  (Vict.) 
(No.  1135),  sec.  93  (Victorian  Railways  Com- 
missioners Act  1883)  [No,  767],  see.  72)— Dis- 
pensing with  services — **  Compensation^ — 
Meaning  of  **  to  be  computed  under  the  pro- 
visions of  Act  No.  160."]— An  employ^  or 
officer  of  the  Victorian  Railway  Service  who 
held  office  in  the  Railway  Department  at  the 
time  of  the  passing  of  the  Victorian  RaiUoays 
Commissioners  Act  1883,  and  whose  services 
are  dispensed  with  for  no  fault  of  his  own, 
but  at  the  pleasure  of  the  Commissioners,  is 
entitled  to  compensation  for  the  loss  of  his 
office.  Such  compensation  is  to  be  computed 
in  the  same  manner  as  the  compensation 
provided  for  by  sec.  16  of  Act  No.  160  is  by 
that  section  directed  to  be  computed.  So  held 
by  Griffith  C.J.  and  Barton  J.;  O'Connor  J. 
dissenting.  Decision  of  the  Full  Court  of 
Victoria,  Broion  v.  The  Victorian  Railioays 
Gommisioners,  (1905)  V.L.R.,  472  ;  27  A.L.T., 
23,  affirmed.  Victorian  Railioays  Com- 
missioners V.  Brown        ....    316 

RATIFICATION— Policy  — Condition  for  avoid- 
ance if  untrue  statement  made — Proposal — 
Fire  claim — False  statement  in  proposal  filled 
in  by  agent  — Agency  —  Estoppel  —  Holding 
out.] — See  Insurance.  Phrenix  Assurance 
Co.  v.  Berechree 946 

RATING  —  Exemption  —  Agricultural  society  — 
*'  Land  vested  in  trustees  for  .  •  .  public 
recreation,  health  or  enjoyment '^  —  Sydney 


RATING— coit^tMftef/. 
Corporation  Act  (No.  95  of  1902),  sec.  110.]— 
Sub-sec.  5  of  sec.  110  of  the  Sydney  Corpora* 
lion  Act  exempts  from  municipal  taxation  laud 
**  vested  in  trustees  for  the  purposes  of  public 
recreation,  health  or  enjoyment."  Held,  that 
in  order  to  come  within  the  exemption  land 
must  be  vested  in  trustees  exclusively  for 
those  purposes.  Certain  land  was  vested  by 
Act  of  Parliament  in  the  Royal  Agricultural 
Society  of  New  South  Wales  for  the  purpose 
of  holding  agricultural  shows  and  exhioitions, 
and  for  other  purposes,  which  were  primarily 
and  mainly  purposes  of  ''public  recreation, 
health  or  enjoyment,"  but  with  power  to  the 
Society  to  charge  the  public  for  admission 
to  the  land,  and  to  devote  the  profits  made 
from  the  use  of  the  land  towards  the  ob- 
jects of  the  Society.  These  objects,  as  set 
out  in  the  Society's  Act  of  incorporation  and 
rules,  were  in  general  such  as  came  within 
the  meaning  of  the  exemption,  but  they  in- 
cluded also  certain  privileges  for  the  members 
beyond  those  enjoyed  by  the  general  public. 
Held,  that,  as  the  members  of  the  Society 
were  entitled  to  a  beneficial  enjoyment  from 
the  land  beyond  that  of  the  general  public, 
the  land  was  not  within  the  exemption.  De- 
cision of  the  Supreme  Court,  Municipal 
Council  of  Sydney  v.  Royal  Agricultural  So- 
ciety of  New  SoiUh  Wales,  (1905)  5  S.R. 
(N.S.W.),  693,  reversed.  Municipal  Council 
of  Sydney  v.  Royal  Agricultural  Society  oj 
NetvSotUh  Wales 298 

REASONABLE  CARE— Construction  of  road- 
Unprotected  cutting.]  —  See  Negligence. 
Miller  v.  McKeon  •         :         -        -        60 

RECKLESS  SALE— Duty  of  mortgagee  in  exer- 
cise of  his  power  of  sale — Sale  at  undervalue 
and  In  bad  faUli— Measure  of  damages.] — See 
MoKTOAOE.  Barns  v.  Queensland  National 
Bank  Ltd. 925 

RECREATION,  HEALTH  OR  ENJOYMENT,  LAND 
VESTED  IN  TRUSTEES  FOR —Exemption — 
Sydney  Corporation  Act  (No.  95  of  1902),  sec. 
110.]  —  See  Rating.  Municipal  Council  of 
SydMy  V.  Royal  Agricultural  Society  of 
N.S.W. 298 

REGISTRATION,  EFFECT  OF— Friendly  Society 
—  Rules  —  Ultra  vires  —  *•  Purchasing  mem- 
bers*^—  Sale  of  medicines  to  public]  —  ^S^ee 
Cmemist.     Carroll  y.  Shillinglaw-        -     1099 

RELEASE— Accord  and  satisfaction— Contract 
— Consideration — Workers*  Compensation  Act 
(W.A.)  1902  (No.  6).]  — 5<?«  Compensation. 
Great  Fingall  Consolidaled  Ltd.  v.  Sheehan 
176 

REPEAL,  IMPLIED.]  —  See  Crowx  Lands. 
Hack  V.  Minister  of  Lands    -         .        •         10 
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REPORT  AS  TO  CREDIT  OF  BUSINESS  FIRM  - 
Trade  proteciion  agency — Communication  to 
subscribers —  Privlleifed  occasion  — Malice  — 
Subsequent  report  by  defendants — Admissi- 
bility of  evidence— Onus  of  proof.]— 5ff  De- 
FAMATK'X.     J)ftn  V.  MacintoHh      -         -     1134 

RES  JIIHCATA-Decree  of  judicial  separarion 
— No  order  as  to  maintenance  of  cliiid  — 
— Sul»scquent  proceed  I  nf^s  for  maintenance 
under  Deserted  Wives  and  Children  Act 
(N.S.W.).  (No.  17  of  IIIOI),  sees.  4,  7— Juris- 
diction of  inferior  Court — ProhibUion.] — See 
Husband  and  Wifk.     tirown  v.  liroKn      578 


RE-PLRCHASE,  SALE   AND.]— 5/'*   Mortcjage. 
Roire  V.  Oad-H 73 


RESCISSION  OF  SPECIAL  LEAVE  TO  APPEAL 
— Question  of  fact  involved — Estoppel  by  de- 
lay— Reference  of  cause  to  arbitration  by 
Jnd^e— Directions  to  arbitrator— Mode  of 
takinii^  exception  to  rulluj^s  of  law — Time  for 
taking  objection.] — See  Practice.  Murray  \. 
Mvmo     ---..--     788 

RESTRAINT  ON  ANTICIPATION  —  Married 
woman  —  Insolvency.]— 5ce  Insolvency  of 
Married  Woman.     Fomter  v.  Sharkefl      460 

RESUMPTION  —  Coal  mines  —  Prohibition  of 
work  —  CompeiLsation  —  Claim  by  lessors— 
Basis  of  assessment — Deductions— Interest — 
Public  Works  Act  (N.S.W.),  (No.  26  of  1900), 
seps.  95,  135.] —When  land  under  lease  for 
coal  milling  purposes  lias  been  resumed  for  an 
authorized  work  under  the  Public  Work^  Act 
1900,  and  the  working  of  the  mines  has  been 
prohibited,  the  lessees,  although  they  may  be 
the  only  persons  desirous  of  working  the 
mines,  and  entitled  to  give  notice  of  their 
intention  to  do  so  under  sec.  135  of  that  Act, 
are  not  necessarily  the  only  persons  entitled 
to  compensation.  If  the  lessors  are  able  to 
show  tliat,  over  and  above  the  interest  which 
they  have  conveyed  to  the  lessees,  they 
retain  an  ulterior  interest,  M'hich  is  im- 
mediately and  injuriously  affected  by  the 
prohibition,  and  in  respect  of  which  they  may 
receive  compensation,  they  have  a  claim  to 
compensation  under  see.  95  and  the  following 
sections  of 'the  Act.  The  principles  governing 
the  rights  of  lessors  and  lessees  to  compensa- 
tion in  such  cases,  as  stated  in  Smith  v.  Oreat 
WtJiftni  Jiailicay  Co.,  3  App.  Cas.,  165, 
applied.  Coal-bearing  land  was  leased  by  the 
owners  to  a  colliery  company  for  a  term  of 
which  about  30  vears  had  still  to  run.  The 
lessees  were  at  liberty  to  mine  under  any  part 
of  the  land,  and  to  pay  a  **  fixed  rent "  of  £700, 
and  "  rent  or  royalty  "  at  a  specified  rate  on 
all  coal,  kc.f  over  and  above  such  quantity 
as  might  be  worked  in  respect  of  the  fixed 
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rent,  and  might  work  such  quantity  of  coal, 
&c.,  as  should,  at  the  specified  rate  of  royalty 
produce  £700  without  paying  rent  or  royalty 
in  respect  of  it,  with  permission  to  make  up 
any  deficiency  in  the  amount  worked  in  any 
year  in  the  succeeding  year.  A  strip  of  the 
land  was  resumed  by  the  Railway  Com' 
missioners,  and  the  lessors  and  lessees  gare 
notice  of  their  intention  to  work  the  coal 
under  and  within  fort}'  yards  of  the  boim- 
dary  of  the  strip.  The  Commissioners  for- 
bade such  working  except  so  far  as  niigiit  be 
necessary  to  connect  the  workings  on  either 
side  of  the  strip.  The  lessors  brought  an 
action  for  the  assessment  of  compensation  for 
loss  and  injury  caused  by  the  prohibition. 
The  Judge  who  tried  the  case  having  esti- 
mated the  quantity  of  coal  within  the 
inhibited  area,  and  tlie  number  of  yeara  that 
it  would  take  to  work  it  out,  having  r^rd 
to  the  other  probable  work  of  the  mine, 
divided  the  royalty  payable  on  that  qnantity 
of  coal  into  equal  annual  instalments,  and 
awarded  as  compensation  a  sum  equal  to  the 

§  resent  value  of  these  calculated  as  of  the 
ay  when  the  first  would  have  been  payable, 
together  with  interest  from  the  date  of  the 
notice  to  judgment.  His  decision  wa» 
affirmed  by  the  Full  Court,  on  appeal.  Held, 
that  the  lessors  were  entitle<l  to  compena- 
tion  as  for  a  present  interference  with  a 
present  proprietary  right,  and  that  therefore 
the  basis  of  assessment  was  right  so  far  as  it 
proceeded  upon  the  present  value  of  the 
profits  to  be  derived  from  the  coal  which  was 
about  to  be  worked  immediately,  and  not 
upon  the  reversionary  value  of  that  coal  at 
the  expiration  of  the  lease;  but  that  the 
present  value  should  have  been  calculated  a» 
at  the  date  when  the  notice  not  to  work  wai 
given ;  and  a  deduction  made  from  each 
annual  instalment  of  a  sum  bearing  the  same 
proportion  to  £700,  as  the  probable  output 
from  the  inhibited  area  woula  have  borne  to 
the  total  output  from  the  mine  ;  and,  (follow- 
ing In  re  Richard  and  Great  WeMem  Railicaif, 
(1905)  I  K.B.,  68),  that  interest  should  not 
have  been  awarded  in  respect  of  the  period 
between  the  giving  of  the  notice  and  the 
making  of  the  assessment.  Decision  cf  the 
Supreme  Court  (unreported),  varied,  and  a 
new  trial  ordered  for  re-assessment  ot 
damages,  on  these  principles,  unless  the 
respondents  consent  to  a  reduction  of  the 
verdict.  Railteay  Commissioners  of  X.S.  V. 
V.  Perpetual  Trtistee  Go.  Ltd.  -       -   27 

RESOLUTION  CONTAINING  UNTRUE  STAff- 
MENTS— Report  and  minates  ofeoBfemee— 
Publication  to  persons  Interested— Exprr^ 
malice— Liability  of  principal  for  ■allce«r 
agent— Bona  fide  nse  of  prlrileged  oeetsfoi.] 
—  See  Defamatiox.  Hay  v.  Auatralatian 
InMit'ute  of  Alanne  Engineers       •       -    llti 
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RETIRE,  ELECTION  TO— Not  a  person  whose 
services  have  been  dispensed  with.] — See 
Public  Servick.     DHtman  v.  Williams  -     43 

RETURNS,  PERSONS  OBLIGED  TO  FURNISH— 
Income  not  exceeding:  £200  a  year— Defnuit 
assessment — How  far  assessment  conclusive — 
Appeal  to  Court  of  Review.] — See.  Income 
Tax.  Mooney  v.  Gomynianonera  of  Taxation 
{^Npap  South  Wales)  -        -        -         -     221 

RIGHT  OF  WAY  OR  LANE,  PUBLIC-Place 
used  for  betting.]— 5ce  Gaming  and  Wager- 
ing.    Prior  V.  Sherwood       •         -         -     1054 

ROAD,  CONSTRUCTION  OF— Unprotecte<l  cutting 
— Liability  of  Government — Reasonable  care 
under  circumstance.]  —  Set  Negligbnce. 
Miller  v.  McKeon    -        -        ...     50 


PUBLIC— .4ppUcation  to  bring:  land  under 

the  Act— Right  of  Municipal  Conncll  to  lodge 

caveat.]— 5ee  Land,  Interest  in.     Municipal 
District  of  Concord  v.  Odea  -         -         •        96 

ROYALTY— Compensation — Purchase  money.]- 

See  Mining  on  Private  Property.    Duke  of 

Wellington  Gold    Mining    Co.    v.   Armstrong 

1028 

RULES— Friendly  Society— Effect  of  registration 
— Ultra  vires — ** Purchasing  members'' — Sale 
of  medicines  to  public.]— 5ee  Chemist.  Gar- 
roll  V.  ShUlinglaw  -        .        .        .     1099 

RULES  OF  HIGH  COURT,  22nd  Angust  1904, 
Part  II.,  see.  III.,  rule  1.] — See  Practice.  Ex 
parte  Gordon 724 

RULES  OF  SUPREME  COURT,  22nd  Deceml>er 
1902  (N.S.W.),  rr.  408,  iZO.]  —  See  Stamp 
Duty.  Rohertaon  v.  Commissioner  of  Stamp 
Duties,  Xew  South  Wales        •        -        -     829 

RULINGS  OF  LAW,  MODE  OF  TAKING  EXCEP- 
TION TO— Time  for    taking    objection.]— iS^e^ 

Practice.     Murray  v.  Munro        -        -    788 

SALARY,  RIGHT  OF  COMMONWEALTH  TO  RE- 
DUCE — Officer  In  transferred  department.]— 

See  PiTBLic  SER^^CE.     Cousins  v.   The  Com- 
monicealth 529 

SALE  AND  RE  PURCHASE.]  —  See  Mortgage. 
Hotve  V.  Cades 78 

SALE,  DUTY  OF  MORTGAGEE  IN  EXERCISE 
OF  POWER  OF— Reckless  sale— Sale  at  under- 
value  and  in  bad  faith— Measure  of  damages.] 

— See    Mortgage.       Barna    v.     Queensland 
National  Bank  Ltd.       ....     925 

SALE  OF  GOODS— Vendor  created  agent  during 
negotiations  for  sale — Principal  undisclosed  — 
Final  offer  and  acceptance  after  creation  of 


SALE  OF  GOOI^S— continued. 
agency — Right  of  principal  to  sue  for  pur- 
chase nionej%]— S'^e  Principal  and  Agent. 
Mooney  v.  Williams 1 

SALE  OF   LAND  —  Performance  —  Reasonable 

time — Breadi  —  Coircnrrent   conditions — Pny- 

ment  on  transfer  and  delivery  of  title  deeds — 

Waiver.] — See  Contract.     Canning  v.   Temhy 

419 

SALE    OF    PORTION    OF    LANDED    ESTATE— 

Subsequent  sale  of  balance — Whether  original 
classification  stands  good.] — See  Land  Tax. 
The  King  V.  Atkinson    .         -         -         -      632 

SALVAGE— Mortgage  of  vineyard  for  re-stockliig 
and  repairing — Intention  of  settlor.]  —  See 
Infant.     Cousins  v.  Cousins         -        -     1198 

SECURITY  OVER  JOINT  ESTATE  OF  PARTNERS 

—Sequest ration  of  estate  of  one — Petition — 
Offer  to  give  up  or  valuation  of  security — 
ExecTUtors  carrying  on  business  under  terms 
of  will — Right  to  indemnity  out  of  assets — 
--Lien  over  assets.]— See  Insolvency.  Savage 
V.  Union  Bank  of  Australia  Ltd.  ;  Whittlaio 
V.  Union  Bank  oj  Australia  Ltd.  -     1170 

SEQUESTRATION  OF  ESTATE  OF  ONE  PART- 
NER—Security  over  joint  estate— Petition- 
Offer  to  give  up  or  valuation  of  security— 
Partnership — Executors  earrylug  on  busine.««s 
under  terms  of  will  —  Right  to  Indemnity 
out  of  assets — Lien  over  assets.]  —  See  In- 
solvency. Savage  v.  Union  Bank  of  Aus- 
tralia Ltd. ;  Whit  el  aw  v.  Union  Bank  of 
Australia  Ltd. 11  TO 

SERVANT.]— «Sfee  Master  and  Servant. 

SERVICES  DISPENSED  WITH  —  Officer  who 
elects  to  retire.]— 5ec  Pcblic  Service.  Dett- 
man  v.   Williams 43 

SERVICES,  DISPENSING  WITH— Compensation 
—Meaning  of ''  to  be  computed  under  the  pro- 
visions of  Act  N.».  160 -—Railways  Act   1890 

(Vict.),  (No.  11S5),  sec.  98.]— 5ee  Railway 
Empi^ye.  Victorian  Railway  Commissioners 
V.  Brown 816 

SETTING  ASIDE  VERDICT  BY  CONSENT.]— See 
Practice.  iN'.  A.  Joseph  <€•  Rickard  Ltd.  v. 
Lindley 280 

SHAFT— Excavation.]— 5^ee  Master  and  Ser- 
vant. Metcalfx.  Great  Boulder  Proprietary 
Gold  Mines  Ltd. 544 

SHIP'S  CREW  ABSENT  FROM  MUSTER,  MEM- 
BER OF— **  Opinion  of  officer"— Construction 
— Immlgmtion  Restriction  Act  1901  (No.  17  of 
1901),  sees.  3,  9— Immigration  Restriction 
Amendment  Act  1905  (No.  17  of  1905),  sees.  4, 
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BHIFS  CRBW   ABSENT  FROM  SIUSTER,  HEM- 

BER  OF—coutintied, 
It — Form  of  Information — ^Dofeets  cnrablf)  by 
amendment— Justices  Aet  1902  (N.S.W.K  (No. 
27  of  1902),  sees.  (15,  115.]— 'See  Immigrant, 
Prohibited.      Prtaton  v.  Donohof  ;    Gordon 

V.  Donohoe 1089 

Li  Wan  Quai  v.  Chrint*e    -        -     1125 

SOLICITOR  ONE  OF  EXECUTORS  —  Hort^ipe 
deed  left  In  hands  of  solicitor— Mortgage  not 
registered— Receipt  of  mortgage  money  by 
solid  tor-exec  n  tor  —  Breach  of  trust.]  —  See 
Trcsteb.     Austin  v.  Auxtin  -        -        -     516 

SPECIAL  LEAVE  TO  APPEAL.l-Sec  Practice. 
Carhtrry  v.  Cook 995 

SPECIAL  LEAVE  TO  APPEAL  IN  CRIMINAL 
CASES— Point  not  lak«*n  below.]— 5ee  Prac- 
tice.    Millard  r.  The  King   -         -        -     827 

SPECIAL  LEAVE  TO  APPEAL— Rescission — 
Question  of  fiiet  Involved — Estoppel  by  delay 
— Reference  of  cause  to  arbitration  by  Judge 
— Directions  to  arbitrator— Mode  of  taking 
exception  to  rulings  of  law — Time  for  taking 
objection.] — See  Practice.  Murray  v.  Munro 
788 

STAMP  DUTY— Stamp  Duties  Act  (N.S.W.)  (No. 
27  of  1898),  see.  4,  Sch.  II.— Transfer  or  con- 
reyanee  of  land  oa  sale — Land  used  as  race- 
course— Duty  payable  on  consideration  for 
conveyance — Business  and  goodwill.] — By  sec. 
4,  Sch.  II.  of  the  Stamp  LhUitR  Act  1898,  oa 
valorem  duty  is  payable  on  the  amount  or 
value  of  the  consideration  for  a  transfer  or 
conveyance  of  property  oo  sale.  By  a  transfer 
under  the  Real  Property  Act  1900,  a  company , 
the  proprietors  of  land  used  by  them  as  a 
racecourse,  conveyed  the  land  to  a  new  com- 
pany for  £10,000,  which  was  admitted  to  be  a 
fuir  value  for  the  land  alone.  By  a  separate 
agreement,  which  was  only  liable  as  such  to  a 
fixed  duty  which  had  been  paid,  the  vendors 
for  the  consideration  of  32,792  fully  paid  up 
£1  shares  in  the  new  company,  agreed  to 
transfer  to  the  new  company,  in  addition  to 
the  land,  their  undertaking,  name,  business, 
and  goodwill.  The  vendors  had  been  carrying 
on  race  meetings  on  the  land  under  a  licence 
from  the  Australian  Jockey  Club,  on  certain 
specified  dates  in  the  year,  appointed  by  that 
Club.  This  privilege  was  the  exclusive  right 
of  the  old  company  as  a  race  club,  and  was 
not  attached  to  the  ownership  of  the  particular 
land.  The  Australian  Jockey  Club  had  agreed 
to  transfer  to  the  new  company  the  rights  of 
the  old  company  in  this  respect.  The  evidence 
showed  that  this  licence  was  of  great  value 
inasmuch  as  it  was  practically  impossible  with- 
out it  to  carry  on  race  meetings  with  success  in 
New  South  Wales.     Held,  on  the  facts,  that 


STAMP  DUTY— <Jo»i/i»ti«d. 

the  undertaking,  business,  and  goodwill  were 
separable  from  the  land,  and,  having  been 
separately  dealt  with  by  the  parties  as  a 
matter  of  contract,  did  not  pass  by  the  con- 
veyance, and  that,  therefore<a<2  valorem  stamp 
duty  was  only  payable  on  £10,000,  the  con- 
sideration for  the  land  as  stated  in  the  convey- 
ance. Decision  of  the  Supreme  Court :  In  rt 
The  Bosehill  Racecourse  Co.,  (1905)  5  S.R. 
( N.  S.  W. ) ,  402,  reversed.  RosehiU  Racfcour^ 
Co,  v.  Commissioner  of  Stamp  Duties  (*V.5.  If.) 
S93 


Assessment  for   stamp  duty — Appeal 


to  Supreme  Court  —  Case  stated  by  Con- 
mlssioner  —  Costs  awarded  to  succrssfld 
appellant — Taxation — Qualify  lag  witnesses- 
Scale  to  be  applied— Rules  of  the  Supreme 
Court  of  22nd  December  1902,  rr.  408,  ISO- 
Stamp  Duties  Act  (N.S.W.),  (No.  27  of  1898), 
s.*i«.  18.]— Sec.  IS  of  the  Stamp  Duties  Act 
1898  provides  that  any  person  dissatisfied  with 
the  assessment  of  a  Commissioner  may  appeal 
to  the  Supreme  0>urt  from  the  assessment  by 
way  of  a  case  state<l  by  the  Commissioner  for 
the  opinion  of  that  Court,  and  "upon  tlie  hear- 
ing of  such  case  .  .  .  the  Court  shall 
.  .  .  decide  the  question  of  cost*."  On  the 
hearing  of  an  appeal  under  this  section  the 
Commissioner  was  ordered  to  pay  the  appel- 
lant's costs.  Rule  420  of  the  Supreme  Court 
Rules  of  December  1902,  which  were  made 
under  the  Common  Law  Procedure  Act  1899, 
provided  that,  subject  to  the  preceding  rules, 
the  taxing  officer  should  tax  all  bills  of  costs  in 
actions  and  other  proceedings  according  to  the 
scale  of  fees  and  allowances  then  in  use,  so  far 
as  they  should  apply,  and  for  business  not 
comprehended  in  that  scale  recourse  should  be 
had  to  the  old  Queen's  Bench  practice  before 
1873.  The  scales  then  in  use  on  the  common 
law  side  of  the  Court  were  a  set  of  three  scales 
established  in  1898,  and  an  old  scale  which  it 
had  been  the  practice  of  the  Prothonotary  to 
apply  in  all  common  law  proceedings  other 
than  actions  at  law  in  the  technical  sense. 
Rule  408  established  for  actions  at  law  three 
scales  which  were  identical  with  thoee  estab- 
lished in  1898,  for  which  they  were  substituted. 
These  scales  included  fees  and  allowances  for 
qualifying  witnesses,  which  were  not  provided 
for  in  the  old  scale  or  under  the  Queen's 
Bench  practice.  Held^  that  an  appeal  under 
sec.  18  came  within  the  meaning  of  the 
words  f  *  all  actions  and  other  proceedings  "  in 
rule  420,  and  therefore  the  appellants  were 
entitled  to  these  costs  under  the  scale  estab- 
lished by  the  rules  of  1898  and  re-established 
in  1902  by  rule  408.  ^emWc.— Even  if  there 
had  been  no  scale  applicable  under  those 
rules,  a  successful  appellant,  under  sec.  18,  to 
whom  costs  were  awarded,  would  have  been 
entitled  to  have  his  costs  ta,xed  on  the  same 
footing  as  if  the  question  had  been  tried  under 


3  C.L.R.] 


INDRX. 


1245 


STAMP  hUrY-coniinufd.  f 
aomo  other  jurisdiction  of  the  Court  in  which 
Bimilar  questions  could  be  raised  and  deter- 
mined, and  in  which  the  costs  of  nualifying 
witnesses  would  have  been  allowed  him  on 
taxation,  on  the  principle  stated  in  Kauri 
Timber  Co.  y.  The  Woos^mg,  14N.S.W.  W.N., 
38.  Decision  of  the  Supreme  Court,  Robertson 
V.  Commissioner  of  Stamp  Duties^  (\^b)  5  S.R. 
(N.S.  VV.),  622,  reversed.  RobeHnan  v.  Com- 
miHsioner  of  Stamp  Duties,  Xew  South  Wales 
.               829 


-Taxation  of  Common  wealth  iustramen- 

taliiy  by  State— Powers  of  States— Stamp 
duty  on  transfer  of  property — Land  in  State 
aequtred  by  Commonwealth  for  public  pur- 
poses— Statute  not  bindlngr  on  Crown— Stamp 
Dntles  Act  (N.S.W.),  (No.  27  of  1898),  sec.  23— 
Real  Property  Act  (N.S.W.),  (No.  25  of  1900)— 
Property  for  Public  Purposes  Acquisition  Act 
(No.  13  of  1901),  sec.  3 — The  Constitution,  sec. 
51.]— By  sec.  4,  scheduled  of  the  Stamp  Duties 
Act  (N.S.W.)  1898  ad  valorem  duty  is  payable 
on  every  conveyance  or  transfer  on  sale  of  any 
property  ;  and  sec.  23  of  that  Act  provides 
that  no  unstamped  instrument  required  by  the 
Act  to  be  stamped  shall  be  registered  or  cap- 
able of  beinff  registered  in  any  office.  Held,  that 
a  memorandum  of  transfer  of  land  held  under 
the  Real  Property  Act,  (N.S.W.)  to  the  Com- 
monwealth for  Commonwealth  purposes  under 
see.  3  of  the  Property  for  Public  Purpones 
Acquisition  Act  1901,  is  not  liable  to  stamp 
duty  under  sec.  2,  sched.  4,  and  therefore  the 
Commonwealth  is  entitled  to  have  such  instru- 
ment marked  exempt  by  the  Commissioner 
for  the  purpose  of  registration  under  the 
Real  Property  Act.  The  Stamp  Duties  Act 
(N.S.W.)y  was  not  intended  to  impose,  and 
did  not  impose,  any  obligation  upon  the  Crown 
when  it  was  passed,  and  therefore  does  not 
now  impose  any  obligation  upon  the  Common- 
wealth. Even  if  the  Act,  when  passed,  did 
affect  the  Crown  as  representing  the  com- 
munity of  New  South  Wales,  it  could  not, 
after  the  establishment  of  the  Commonwealth, 
be  construe<l  as  affecting  the  Crown  as  repre- 
senting the  Commonwealth.  Held  further, 
that  the  transfer  by  the  vendor  was  a  neces- 
sary instrumentality  of  the  Commonwealth 
for  the  acquisition  ox  land  for  public  purposes, 
and  was  therefore  exempt  from  State  taxation 
under  the  rule  laid  down  in  D^Kmden  v.  Ped- 
der,  1  C.L.R.,  91,  at  p.  111.  Snyder  v. 
Bettman,  190  U.S.,  249,  and  other  cases  in  the 
United  States  of  America,  as  to  the  validity  of 
a  State  law  imposing  succession  duty  on 
federal  property,  distinguished.  The  Com- 
montoealih  v.  State  of  New  South  Wales      807 

STATE  COURTS  EXERCISING  ORIGINAL  FEDE- 
RAL JURISDICTION,  APPEALS  FROM.]- 5ee 

Afpkal  to  High  Codht.  Wilcox  v.  Dono- 
hoe 83 


STATEMENT  FOR  DUTY,  ASSET  NOT  INCLUDED 
IN— Claim  by  Crown  for  additional  duty— 
Certificate  of  master— Meaning  of  ''  final 
and  conclusive  and  subject  to  no  appeal  *'— 
'**  Final  balance  ^ — Necessity  for  firesh  state- 
ment—Adiuinistration  and  Probate  Act  1890 
(Ylct.)  (No.  1060),  sees.  97,  98,  99,  100,  105, 
106, 108.]— 5ec  Probatk  Duty.  Affleck  v. 
The  King 608 

STATEMENT  FOR  DLTY— Gifts  Inter  vivos- 
Liability  of  donor's  estate  to  pay  duty— Rate 
at  which  duty  is  payable.] — i^ee  Probate 
Duty.     Heipard  v.  The  King         -        -     116 

STATUTE,  CONTRACTING  OUT  OF  BENEFIT 
CONFERRED  BY— Life  Assurance  Companies 
Act  1901  (Queen.sland),  (1  Edw.  YH.,  No.  20), 
sec.  i%»]—See  IrrsuRANCU.  Equitable  Life 
Assurance  of  United  '"States  v.  Bogie        •     878 

STATUTES,  CONSTRUCTION  OP.]— 5ee  Public 
Skryice.     Dettman  v.  Williamt  •    43 


-Preamble — Ambiguity.] — ^.e  Trespass. 


Bowtell  V.  Goldsbrough  Afort  tk  Co.  Ltd.    444 


IMPLIED     REPEAL.]  —  See     Crown 

Lands.     Hack  v.  Minister  of  Lands         -     10 

STATLTES,  COMMONWEALTH.]  —  Beer  Excise 
Act  1901  (No.  7  of  1901),  sees.  4,  ^,]—See  Beer. 
Wilcox  V.  Donohoe 83 


Commonwealth    Public    Service    Act 

1902  (No.  5  of  1902),  sees.  2,  51,  60,  78,  80.]— 
See  Public  Service.  Cousins  v.  The 
Commonwealth 529 


Customs  Act  1901  (No.  6  of  1901),  sec9. 

144,    151,    234.]— S^ce    Proprietary     Medi- 
cines.    R.  V.  Lyon         ....     770 

-Immignitlou  Restriction  Act  1901  (No. 


17  of  1901),  sec.  3,  sub-sec.  (n).] — Sn  Habeas 

Corpus.      R.    v.    Lindberg,    ex  parte    Jong 

Hing ;     R.  v.   Lindberg,  ex  parte  Jong  Nie 

- 93 


-Immigration  Restriction  Act  1901  (No. 


17  of  1901),  sees.  3  (k),  5.]— 5ee  Immigrant, 
Prohibited.     Li  Wan  Quai  v.  Christie    1126 

-Immigration  Restriction  Act  1901  (No. 


17  of  1901),  se<!s.  3,  5,  7.] — See  Immigrant, 
Prohibited.  Chia  Gee  v.  Martin ;  Chow 
Qninv.  Martin 649 

-Immigration  R««trictlou  Act  1901  (No. 


17  of  1901)  sera.  3,  9.]— ^'ee  Immigrant,  Pro- 
hibited. Preston  v.  Donohoe ;  Gordon  v. 
Donohoe 1089 


-Immigration.  Restriction  Aot  1901  (No. 


17  or  1901),  sec.  7,]— See  Immigrant,   Pro- 
hibited.    Chrisiie  y.  Ah  Sheung  -        •      998 
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STATUTES,  COMMONWEALTH— cowiiuueri. 

liiinii|?ralioii    Rfstriction     Anieudmeiit 

Act   1905  (No.  17  uf  1905),  sees.  4,  \t.]^Stt 

iMMKiRANT,     PROHIBITED.         PrtStOH   V.     DoH' 

ohoc ;  Gordon  v.  Donohoe      -         -         -     1089 


STATUTES,  NEW  SOUTH  WALES— con a'wucd. 
Ganies,  Wagers  nud  Betting  Houses  Act 

1902  (No.  18  or  190),  sees.  17, 19.]— ^€6  Gaminc; 

AND  Wag  BRING.     Prior  V.  Shenoood    -     1054 


ludnstrial  Arbitration  Aet  (No.  59  of 


Jiidielary  Act  1903  (No.  6  of  1908),  see. 

35.]— 6'€€  Practice.      WilU«  v.  Trequair    912 

Judieiary  Aet  1903  (No.  «  of  1903),  sees. 

35,  38,  39.]— 6Vc  Appeal  to  High  Court. 
Wilcox  V.  Donohoe        ....        83 


■Judielary  Aet  1903  (No.  6  of  1903),  see. 


39  (2)  (h).]—Ste  Practice.      Ex  parte  Gordon 
724 


. Property  for  Public  Purposes  Acqulsl- 

tiuu  Aet  1901  (No.  13  of  1901),  see.  3.]— 6>e 
Stamp  Duty.  The  Commomcealth  v.  State 
o/NtwSoiUh  Wales        •        -        -        -     807 

STATUTES,  IMPERIAL— Colonial  Laws  Validity 
Act  (28  &  29  Viet.),  e.  63.  see.  fi,]—See 
IM.MIGRANT,  PROHIBITED.  Chia  Gcc  V.  Mar- 
tin ;  Chow  Quin  v.  Marl  in      -         -         -     649 

. ^The  Constitution    (63    &   64    Viet.    c. 

12),  sec.  51.]— 5e€  Stamp  Duty.  The  Common- 
iceallh  V.  State  of  New  South  Wales        -     807 

The  Constitution  (63  &  64  Vict.  c.  12), 

sees.  52,  84.]— 5«e  Public  Service.  Cousins 
V.  The  Commonwealth     -        .        -        -    529 

Tlte  Constitution  (63  &  64  Vict.  c.   12), 

see.  73.]  —  See  Practice.  Musgrove  v. 
McDonald       -        -        -        -        -        -     132 

STATUTES,  NEW  SOUTH  WALES  —  Cattle 
Slauj^htering  and  Diseased  Animals  and  Heat 
Act  (No.  36  of  1902),  sec.  58.]— 6^6e  Exemption. 
Tindal  v.  Caiman  •        -        -        -     150 

. Colli  Mines  Re<irulation  Act  (No.  73   of 

1902),  sec.  47,  rule  1.] — See  Mines.  Broug- 
hall  V.  Wattion 750 

. Crimes  Act  (No.  40  of  1900),  sees.  406, 

409.] — See  Evidence.  Attorney-General  of 
N,S.  W.  V.  Jackson  -        -         -        -     730 

Crown    Lauds   Act   (No.   15   of   1903), 


sees.  3  (a),  i,'\—See  Crown  Lands.      Hack  v. 
Minister  of  Lands  «         -         -         -     10 

-Deserted  Wives  and  Children  Act  (No. 


17  of  1901),  sees.  4,  7.]— .^'ee  Husband  and 
Wife.     Brown  v.  Bj'own        -        -        -     878 

. Evidence  Aet  (No.  11  of  1898),  sees.  16, 

23.]— Sec  Husband  and   Wife.      Brown   v. 
Broicn -     373 


I 


1901),  sees.  2,  26,  28.]— ^£6  Industrial  Dis- 
pute. Colliery  Employes  Federation  of  the 
Xoi'theni  District^  Neic  South  Wales  {IndtiH- 
trial  Union  of  Em  lioyes)  \.  Brown       -      ^55 


-Interpretation  Aet  (No.  4  of  1897),  see. 


31.] — See  Husband  and  Wife.      Brown  v. 
Broien  -        - S73 


Justices  Aet  (No.  27  of  1902),  sec.  20.] — 

See  Practice.     Carberry  v.  Cook  -        -    99i 


Justices  Act  (No.  27  of  1902),  see.  36, 

Sclied.  2    (Fi).]— 5<ee    Evidence.      Atfcrney- 
General  of  New  South  Wales  v.  Jackson  -    730 


Justices  Aet  (No.  27  of  1902),  sees.  65, 

115.]— ^66  Immigrant,  Prohibited.    Prtstmi 
V.  Donohoe  ;  Gordon  v.  Donofkoe  -        .     108t 


Justices  Act  (No.  27  of  1902),  sec.  112.] 

— See  Practice.    Ex  parte  Gordon         -    724 


-Land    and    Income    Tax    Assessment 


Act  1895  (59  Tlct.  No.  15),  sees.  15,  30,  39, 
44,  67,  68.]— S'ee  Income  Tax.  Mooney  v. 
Commissioners  of  Taxation  {N.S.  W.)      -    821 


Limitations  of  Actions  for  Trespass  Aet 
see.    2.]— 5e€  Trespass.       Bowlell  v. 

-     444 


1884, 

Goldsbrouyh,  Mort  <C?  Co.  Ltd. 


Liquor  Act  (No.  18  of  1898),  sec.  107.]— 

See  Practice.      Carberry  v.  Cook  -        -    995 

-3Iatrlmonlal  Causes  Act  (No.  14  of  1899), 


sec.  60.] — See  Husband  and  Wife.     Brotcn 
V.  Brown 373 


Mining  on  Private  Lands  Aet  1894  (57 

No.    32),    see.    33.]— 5ec    Mininu    on 

Hutchinson  v.  Scott     -    359 


Viet. 
Private  Land. 


Municipalities  Act  (No.  23  of  1897),  sec. 

175.]— 5ee  Land,   Interest  in.      Municipal 
District  of  Concord  v.  Cole^      -        -        -    96 


-Noxious  Trades   Aet  (No.  82  of  1902), 


sec.  14.]— 6'ee  Exemption.  Tindal  v.  Caiman 
156 


Patents    Aet    (No.    19    of   1899.]-<5«e 


Patent.     Potter  v.  Broken  Hill  Proprietary 
Co.  Ltd. 479 


Public  Works  Aet  (No.  26  of  1900),  sees. 

95,  185.]— (See  Resumption.     Bailicay  Com 
mi>isioners  of  New  South   Wales  v.  Perpetua 


of 
Trustee  Co.  Ltd. 


Perpetual 
27 
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STATUTES,  NEW  SOUTH  Vi  XLES—cantinued. 

Public  Service  Act  (59  Vict.  N«.   25), 

sees,  IS,  59,  60  (Consolidated  1902,  No.  31, 
sees.  15,  70,  71.]— -S^fe  Public  Servick. 
DeUman  v.  Williams        -        -        -        •    *' 

Public    Service   (SuperHiiimatloii)    Act 

(No.  .55  of  1899),  sec  2.}— See  Public  Sbrvice. 
Dettman  v.  Williams        •        -        -        -    48 

Real  Properly  Act  (No.  25  of  1900),  sec. 

24.]— iSee  Land,  Inteekst  In.  Municipal 
IHslrict  of  Concord  v.  CoIm      -        -         -    96 

Real  Property  Act  (No.  25  of  1900).]— 

See  Stamp  Duty.  TJie  Commonwealth  v.  State 
of  New  South  Wale>i        -        -        -        -    807 

Stamp  Duties  Act  (No.  27  of  1898),  sec. 

4,  Sch.  II.]— See  Stamp  Duty.  Jiosehill  Race- 
course Co.  V.  Coi7imi^sioner  of  Stamp  Duties 

•  •  •  " 

. .—Stamp  Duties  Act  (No.  27  of  1898),  sec. 

18.]—- S6«  Stamp  Duty.  Robertson  v.  Commis- 
sioner of  Sta7np  Duties,  New  South  Wales  829 

. Stamp  Duties  Act  (No.  27  of  1898),  sec. 

ZZ»]—See  Stamp  Duty,  llie  Commonwealth 
V,  Stale  of  New  South  Wales  '        •        •     807 

Sydney  Corporation  Act  (No.  95  of  1902), 

gee.  liol]— i'ec  Rating.  Municipal  Council  of 
Sydney  v.  Royal  Agric%dtural  Society  of  New 
South  Wales    .         -         -         -         -         -     298 

Witnesses  Examination  Act  (No.   $4  of 

1900),  sees.  4,  5.]— .Sec  Evidenck.       Willis  v. 
Treqwair         - •'* 

STATUTES,  QUEENSLAND— Life  Assurance  Com- 
panies Act  1901  (I  EdvF.  VII.,  No.  20),  sec. 
22.]— S'cc  Insueancb.  Equitable  Life  Asnur- 
ance  of  United  States  v.  Bogie         •        -     878 


STATUTES,  TASMANIA— cow^iHwet/. 

Police  Act  1898  (62  Vict.   No.   48).]— 

See  Arrest.     Enever  v.  The  King  -        -    970 

STATUTES,  VICTORIA— Administration  and  Pro- 
bate Act  1890  (No.  1060),  sees.  97,  98,  99,  100, 
105,  106,  108.]— Sfcfi  Probatk  Duty.  Affleck 
V.  The  King ^^^ 

■Administration  and  Probate  Act  1890 


-Queensland  Criminal  Code,  sec.  16.]— 


See  Appeal  to  High  Court.      Connolly  v. 
Meagher ^^\ 

■Queeni<land  Criminal   Code,  sees.  531, 


543.]_^'€e  Master  and  Servant.     Brisbane 
Shipwrights'  ProvuierU  Union  v.  Heggie      687 

. Real   Property  Act  1861   (25  Vict.  No. 

14),  sec.  73.]  —  .S'ee  Landlord  and  Tenant. 
Beid  V.  Smith «56 

STATUTES,  TASMANIA— Crown  Redress  Act— 
1891  (56  Vict.  No.  24),  sec.  4.]— 5ee  Arrest. 
Enever  v.  The  King        ...         •     970 

Police  Act  1865  (29  Vict.  No.  10),  sec. 


179,] -5e«  Arrest.    Enever  v.  The  King    970 


(No.   1060),  sec.   102.]— 5ee  Probate  Duty. 
Heward\.  The  King      •        -  -     116 

-Administmtion  and  Probate  Act  1908 


(No.  1815),  see.  II,  First  Schedule,  Part  L)— 
See  Probate  Duty.     Heward  v.  The  King 

Administration  and  Probate  Act  1908 


(No.  1815),  sec.  13.]— -See  Probate  Duty.    Wehb 
V.  McCracken *^^8 

-Crown  Remedies  and  Liability  Act  1890 


(No.   1080),   Part   I.,   sec.   18.]  —  See  Costs. 
Affleck  V.  The  King-       .        -         -         -     608 

-Electric  LIffUt  and  Power  Act  1896  (No* 


1413),  sees.  13,  88,  39,  52.]— 5ee  Elkctricity. 
Jl/ayor  <fcc.  of  Melbourne  v.  A  t tonu  y  General 
of  Victoria ^^^ 

-Fire  Brigades  Act  1890  (No.  1200),  sees. 


2,  42,  45,  46.]  — -S'ce  Insurance  Company. 
Yorkshire  Fire  and  Life  Insurance  Co.  v. 
British  ami  Foreign  Marine  Insurance  Co. 
Ltd.        ...----     1»« 

-Friendly  Societies  Act  1890  (No,  1094), 


ncrs.  5,  11,  13.]— -Sm  Chemist.      Carroll  v. 
ShUlinglaw   --.--•     1090 

-Insolvency  Act  1890  (No.  1102),  sees.  37, 


4 1 ,] — 5€C  I N SOLVE  NXY.  Sa  vage  V.  Un ion  Bank 
of  Australia  Ltd.;  Whilelaw  v.  Union  Bank 
of  Amtralia  Ltd.  '         -         -         •         -1170 

-Insolvency   Act    1897   (No.    1513),  sec. 


1 19.]— .S^ee  Insolvency  of  Married  Woman. 
Forster  v.  Shackdl 460 

-Insolvency   Act   1897   (No.   1513),   sec. 


109.]— 5ee  Insolvency.  Savage  v.  Union 
Bank  of  Auitralia  Ltd.  I  Whilelaw  v.  Union 
Bank  of  Australia  Ltd.         -         -         -     H^O 

-Justices  Act  1890  (No.  1105),  sees.  133, 


185.]__Sfe«  Immigrant,  Prohibited.    Li  Wan 
Qnai  v.  Christie ll*^ 

-Land  Tax  Act  1877  (No.  575),  sees.  2, 


14,   18.  21,  40,  44.]-5€e  Land  Tax.     The 
King  v.  Atk-inson. •^S 

-Liiid  Tax  Act  1890  (No.  1107),  sees.  3, 


4.  14,   15,  18,  22,  34,  35,    39,   40,    41.]— 5ce 
Land  Tax.     The  King  v.  Atkinson,       -    632 
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STATUTES,  MCTOMA— continued, 

Married   Wi»iii«ii*s  Property   Act    1890 

(Ku.  1116),  sees.  4  (5),  fit,]^See  Insolven'CY 
OF  Married  Woman.  Forster  v.  Shackt/l 
-     460 


Meilical  Act  1890  (So.  1118),  sees.  95, 

91.]—St€  Chemist.       Ca}'roU  v.   Shillinglaw 
1099 


Mines  Act  1897  (Xo.  1514),  sees.  «9,  78, 


79,  98,  lit.]— See  Mining  on  Private  Pro- 
PF.RTY.  Dnle  of  Wellington  Gold  Mining  Co. 
V.  Ai'mgtrong 102g 


Mines  Act  1904   (No.  1961),  sec.  37.]- 

Set  MiNiNo  ON  Private  Property.    Duke  of 
M'fUington   Gold   Alining   Co.    v.    Armstrong 

1028 

-Partnership  Act  1891  (No.  1822),  sec.  6.] 


—See  Insolvei^oy.  fiavaye  v.  Union  Bank  of 
Australia  Lt*i.  ;  Whittlaw  v.  Union  Bank  of 
Australia  Ltd, 1170 

Public  Service  Act  1900  (No.  1721),  sees. 


1,  8,  4,  8,  16,  19,  20.]—  See  Public  Service. 
Goiisim  v.  The  Commonwealth        •        .     529 


-Railways  Act  1890  (No.  1135),  sec.  98.] 


—See  Railway  Employe.       Victorian  Jfail. 
\cays  Commissioners  v.  B}'otcn         -        -    816 


-Registration  of  Finns  Act   1892  (No. 


1256),  sec.  i,]—See  Insolvency.  Savage  v 
Union  Bank  of  Australia  Ltd.;  Whililaw  y. 
Union  Bank  of  Australia  Ltd,      -         -     1170 

STATUTES,  WESTERN  AUSTRALIA-Eitiployers' 

Liability  Act  1894  (58  Viirt.No.  3),  sec.  8  (1).] 
—See  Master  and  Servant.  Metcalf  v. 
Great  Boulder  Proprietary  Gold  Mines  Ltd. 
514 

Industrial  Conciliation  and  Arbitration 

Act  1902  (1  &  2  Edw.  VII.,  No.  21),  sees.  107- 
109.]— 5ee  Practice.  Western  Austredmn 
Amalgamated  Socitty  of  liailicay  Employes 
Union  of  Workers  v.  Commissioners  of  Bail- 
ways  for  Western  Australia      -         -         -66 


Life  Assurance  Companies    Act    1889 

(53  Vict.  No.  12),  .sec.  88.]--^«e  Insurance. 
Anderson  v.  Egan  ....    ^69 

Mines    Regulations  Act  (59   Vicr.  No. 

87),  sees.  4,  28,  rr.  8,  20,  28.]  -See  Master 
AND  Servant.  Metcalf  v.  Great  BotUder  Pro- 
prietary Gold  Mines  Ltd.        -        -        -544 


Workers'  Compensation   Act  1902  (No. 

6).]— ^ec  Compensation.     Great  Fingall  Oon- 
soltdcUed  Ltd.  v.  Sheehan        -        .        -     176 


STATUTORY  DUTY  — Requirement  of  giving 
notice.]- iSe«  Exemption.  Tindal  v.  Caiman 
ISO 

STATUTORY  PROHIBITION  —  Decision  prima 
facie  wrong.]  -Set  Practice.  Ex  parte  Gor- 
don 7J4 

SUBURBAN  AnEA.]—See  Crown  Lands.  Hack 
V.  Minister  of  Lands        -         -         -        .10 

SURRENDER  BY  OPERATION  OF  LAW,  EFFECT 
OF  PLEA  OF.]— See  Lease.  Buchanan  v. 
Byrnes   ---.-..    704 

SURRENDER  OF  LEASE,  EFFECT  OF— Agree- 
ment between  applicant  for  lease  and  land- 
owner—Transfer of  application— How  fiu* 
agreement  binding  on  transferee—  Compensa" 
tion— Porchase  money— Royalty.]~5e€  Min- 
ing ox  Private  Property.  Dui-e  of  Wellington 
Gold  Mining  Co.  v.  Ai^mstrong      -        -    1028 

SURRENDER  VALUE-Loan  value- Forfeiture 
on  non-payment  of  premium — Contracting  out 
of  beneUt  conferred  by  Statute  —Life  Assur- 
ance  Companies  Act  1901  (^.),  (1  Edw.  VII. 
No.  22),  sec.  22.]— 5ee  Insurance.  Equitable 
Life  Assurance  of  United  States  v.  Bogie    878 

TAXATION  OF  COMMONWEALTH  INSTRUMENT- 
ALITY BY  STATE— Powers  of  States-Sbunp 
duty  on  transfer  of  property— Land  in  State 
acquired  by  Commonwealth  for  public  pnr- 
poses.]— 5ee  Stamp  Duty.  The  Commonicealth 
V.  State  of  New  SoxUh  Wales  -        -        -    807 

TENANCY  IN  COMMON.]— 5ee  Will.  Epple  v. 
Stoiie. 4f2 

TRADE,  INTERFERENCE  WITH— Trade  union- 
Trade  dispute  —  Trade  oompetltion.]  —  Set 
Master  and  Servant.  Brisbane  Shiinprights' 
Provident  Union  v.  Ifeggie     ...    687 

TRADE  NAME,  PILLS  IMPORTED  IN  BULK  Ft)R 
PUTTING  UP  UNDER— Value  for  duty— Actual 
cost  of  labour  and  material  In  Australia- 
Construction  —  Customs  Act  1901  (No.  6  of 
1901),  sees.  144,  154,  284.]— ^ec  Proprietary 
Medicines.     R.  v.  Lyon        .  -770 


TRADE  PROTECTION  AGENCY— Report  as  to 
credit  of  business  firm— Communication  to 
subderibera  —  Privileged  oooasion — MaHee— 
Subsequent  report  by  defendants  —  Admii- 
slbiUty  of  evidence— Onus  of  pro9L]  — Sett 
Defamation.    Dun  v.  Macintosh  .       -1184 

TIME  FOR  PERFORMANCE  OF  CONTRACTS- 
Principles  considered.]— 5!m  Contract.  Can- 
ning V.  Temhy 419 
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TITLE  1»EED8,  PAYMENT  ON  TRANSFER  AND 
DELIVERY  OF— Sale  of  laud— Performance— 
Reasonable  time  —  Breach  —  Waiver.]  —  Set 
Contract.     Canning  v.  Temhy  -    419 


TRANSFER  OR  CONVEYANCE  OF  LAND  ON  SALE 
— Land  u§ed  as  racecourse — Dutj  payable  on 
consideration  for  conveyance — Business  and 
goodwill.] — Set  Stamp  Duty.  Bowhill  Race- 
course  Co.  v.  Cofnmission^r  of  Stamp  Duties 
{New  SotUh  Wales)         ....    593 


TRESPASS —Mesne  profits,  Action  of  trespass 
for — Limitations— Construction  of  Statutes — 
Preamble — Ambignity.]- Sec.  2  of  the  Limita- 
tion  of  Actions  for  Trenpa^  Ad  1884  (N.S.  W.) 
provides  Ibat  in  actions  for  trespass  to  land, 
in  which  the  plaintiffs  title  is  not  disputed  by 
the  defence,  the  plaintiiF  shall  not  recover 
damages  for  any  **  act  of  trespass  "  committed 
more  than  twelve  months  before  the  action. 
Heldy  that  this  section  imposes  no  restriction 
on  the  right  of  a  plaintiff,  in  an  action  of 
trespass  for  mesne  profits  of  land  of  which  he 
has  recovered  possession  by  an  action  of  eject- 
ment, to  recover  in  respect  of  the  whole  period 
of  the  defendant's  occupation.  The  words 
*' act  of  trespass,"  construed  in  their  natural 
and  ordinary  sense,  mean  a  distinct  or  isolated 
trespass,  and  are  therefore  altogether  inap- 
plicable to  the  subject  matter  of  an  action  for 
the  recovery  of  mesne  profits,  which,  though 
technically  and  in  form  an  action  of  trespass 
to  land  within  the  meaning  of  the  section,  is 
in  reality  brought,  not  to  recover  damages  for 
an  act  or  acts  of  trespass,  but  to  obtain  com- 
pensation for  the  use  and  profits  of  land  of 
which  the  plaintiff  had  been  deprived  by  the 
-defendant.  In  construing  a  Statute  the  pre- 
amble should  not  be  resorted  to  in  order  to 
out  down  or  extend  the  meaning  of  the  enact- 
ment unless  there  is  an  ambiguity  in  the 
«nacting  words  themselves.  It  is  not  neces- 
sary, however,  that  the  ambiguity  should  be 
patent  on  the  face  of  the  Statute ;  it  is  suffi- 
cient if  it  arises  when  the  sreneral  words  of 
the  Statute  come  to  be  applied  to  the  particular 
subject  matter.  Per  Barton  J. :  Where  the 
words  of  a  Statute  are  capable  of  an  interpre- 
tation which  would  work  manifest  injustice, 
the  Court,  if  there  is  a  grammatical  or  reason- 
able contruction  which  would  avoid  sucli  a 
result,  should  act  on  the  assumption  that  the 
legislature  did  not  intend  to  bring  it  about ; 
and,  if  the  words  are  fairly  capable  of  a  con- 
struction which  will  avoid  the  injustice,  should 
adopt  that  construction.  Remarks  of  Brett 
M.  K.  in  Plumstead  Board  of  Works  v.  Spack- 
man,  13  Q.B.D.,  878,  at  p.  887,  applied. 
Decision  of  the  Supreme  Court,  Goldabroufih, 
Mort  df  Co.  Ltd,  v.  Bowtell,  (1905)  5  S.R. 
(N.S.VV.),  461,  affirmed.  Bowtell  v.  Ooltis- 
broughy  Slort  <t  Co,  Ltd,    *     •        -        •    444 

vor^  III. 


TRUSTEE— Breach  of  trust- Negligence— Duty 
of  one  of  two  execators — Custody  of  docu- 
ments of  title — Mortgage  deed  left  in  hands 
of  solicitor — Solicitor  one  of  executors — 
Mortgage  not  registered— Receipt  of  mort- 
gage money  by  solicitor-executor.] — It  is  the 
duty  of  a  trustee,  in  managing  the  trust 
affairs,  to  take  those  precautions  which  an 
ordinary  man  of  business  would  take  in 
managing  similar  affiurs  of  his  own.  Exe- 
cutors  omitted  to  register  a  mortgage  given  to 
their  testator  during  his  lifetime.  They  also 
left  documents,  which  in  the  absence  of 
registration  operated  as  an  equitable  mort- 
gage only,  in  the  possession  of  a  firm  of 
solicitors  acting  for  the  estate  by  express 
authority  of  the  will,  and  of  which  one  of 
them  was  a  member,  being  also,  as  trustee  of 
another  estate,  one  of  the  mortgagors,  who 
had  undertaken  pei*sonal  liability  under  the 
mortgage.  The  solicitor-executor  received 
the  mortgage  money  when  due,  and  mis- 
applied it.  Held^  having  regard  to  the  terms 
of  the  will  and  the  circumstances  of  the  case, 
that  the  first-named  executor  had  not  been 
proved  guiltv  of  any  negligence  or  breach  of 
trust  for  which  he  could  be  held  responsible. 
Decision  of  Supreme  Court  (Austin  v.  Austin^ 
(1905)  V.L.R.,  564  ;  27  A.L.T.,  43),  affirmed, 
but  on  diffQrent  grounds.  Austin  v.  Austin. 
516 

UNDERVALUE,  SALE  AT,  AND  IN  BAD  FAITH— 
Duty  of  mortgagee  In  exercise  of  his  power  of 
sale— Measure  of  damages.] — See  Morttmoe. 
Barns  v,  Queensland  National  Bank  Ltd,    925 

UNDISCLOSED  PRINCIPAL.]— 5ec  Principal 
AND  Agent.    Mooney  v.  Williams     -  1 

UNIFORM  CHARGE— Preferettce  — Alternative 
rates  — Option  given  to  eonsnmer  — **  Flat 
rate  ^ — *'  Maximum  demand  rate.**]— ^ee  Elec- 
tricity. Mayor  dsc,  of  Melbourne  v.  A  ttornty- 
OenertjU  of  Victoria  -    467 

UNION,  TRADE —Interference  with  trade  — 
Trade  dispute  —  Trade  competition.]  —  See 
Master  and  Servant.  Brisbane  Shipwrights' 
Provident  Union  v.  Heggie     -  -     687 

UNTRUE  STATEMENT8->-Pnblleatlon  to  personal 
Interested— Express  malice — Liability  of  prin- 
cipal for  malice  of  agent — Bona  flde  use  of 
privileged  occaslon.>->5ee  Defamation.  Hay 
V.  A  ustralasian  Institute  of  Marine  Engineers 
1062 

USER  ATTRIBUTABLE  TO  AGREEMENT— Pre- 
sumption from  public  user  —  Dedication  by 
mortgagor.] — See  Hifl  h wa y.  Shire  of  Na  rra  - 
can  v.  Leviston 6I6 

65 
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VEKTILATIOX  OF  MI\E~ild(Miuate  nmoaiit — 
Minimiiiii  quantity  of  nir  to  be  supplied— 
Teitiporary  eessatiou  of  woric — Interval  be- 
tween working?  hours— *' Each  man,  boy.  anil 
lion«e  employed  in  the  mine**— Construction.] 
— Sef  Mines.     Bi-o^iyha//  v.  Watson       -     750 

VEK1»KT  BY  CONSEXT— Seltinjf  aside.]— *^e 
Pba^tice.  6'.  A.  Joseph  d'  lUckard  Ltd.  v. 
LimJhy 280 

VERDICT  OF  JURY,  APPEAL  DIRECT  FROSI 
JUDGMENT  FOUNDED  0X.]~5(e  Practice. 
BH^ibaue  Shiptrrightn'  Provident  Union  v. 
Heffffie 687 

VERDICT  OF  JURY  CONCLUSIVE— Conflict  of 
evidence.]— .9f€  Evidence.     I/iff  v.  Ziymack 

726 

VINEYARD.  MORTGAGE  OF.  FOR  RE-STOCKING 
AND    REPAIRING  —  Salvage  —  Intention     of 

settlor.] — iSV^  Infant.  Conttins  v.  Couiins 
1198 

WAGERING— Place  used  for  bettinj?  —  Public 
ri^ht  of  way  or  land — Games.  Waircrs  and 
Bettin^r  HonJ<es  Act  (N.S.W.).  (No.  18  of  1902), 
sees.  17.  19.]— 5e<»  (tamincj  and  Wagering. 
Prior  V.  Sherwood        ....     1054 

WAIVER  —  Notice  of  demand  for  payment  — 
Default -- Estoppel  —  Duty  of  mort^grngee  hi 
exercise  of  his  power  of  sale — Reckless  sale — 
Sale  at  undervalue  and  in  bad  faith— Measure 
of  damaires.]  —  Set  Mortgage.  Bams  v. 
Qiieensfand  National  Bank  Ltd.  •    925 

Sale    of  land— Performance— Reason- 
able time — Breach— Concurrent  conditions- 
Payment  on  transfer  and    delivery  of  title 
deeds.] — See  Contract.     Canning  v.   Temby 
419 

WARRANTY— ''Gooil  health,''  meaning:  of.]— See 

Insurance,  Life.  Natioiuxl  MtUnal  Life 
AMociatiou  of  Auntralaaia  Ltd.  v.  Kidman 
160 

WAYS.  CONDITION  OF— DflVct- Neffllgeiiee.] 
— Set  Master  and  Servant.  Metcalf  v. 
(freot  Bonidtr  Proprietary  Gold  Aline**  Ltd. 
544 

WIFE  OR  CHILDREN,  GIFT  OVER  IF  BENE- 
FICIARY DIE  WITHOUT  LEAVING-Am- 
bi^uity — Codiril  used  to  explain  will.] — See 

Will.     Jenkins  v.  Stewart  •      •  -     799 

WILL— Consi ruction— Gift  over  If  beneficiary 
die  without  leaving?  wife  or  children — Direc- 
tion to  sell — Absolute  ffift — Ambiguity — 
Codicil  used  to  explain  will.]— A  will  and 
codicil  being  all  one  testament,  the  language 
of  the  codicil  may  be  used  to  interpret  tiiat  of 


WILL — continued. 
the  will  if  the  latter  is  open  to  two  con- 
structions*.  By  a  will  property  was  given  to 
A.  with  a  gift  over  in  the  event  of  his  d3'tng 
without  leaving  a  wife  or  children,  and  the 
question  was  whether  the  contingency  was 
limited  to  the  death  of  A.  before  that  of  the 
testator,  or  whether  it  referred  to  the  death 
of  A.  at  any  time.  A  codicil  to  the  will 
contained  language  which  showed  that  the 
testator  thonelit  he  had  given  an  estate  to  A. 
which  would  be  absolute  if  A.  survived  him. 
I/eHy  that  A. ,  having  survived  the  testator, 
took  an  absolute  estate.  Judgment  of 
d Beckett  J.  reversed.  Jenkin^t  r.  Stetcart 
799 


Const  ruction^  Gift  of  fee  on  attaining  21 

—Gift  over  in  event  of  dying-  under  21,  or 
unmarried,  or  without  male  issue  —  **  Or  " 
read  as  ••  and."]  —  A  testator  by  his  will 
directed  that,  upon  his  eldest  son  T.  becoming 
21 ,  the  whole  of  his  estate  should  belong  to  and 
be  vested  in  him,  and  should  such  son  die 
before  becoming  21,  or  uumamed  or  without 
male  issue,  his  said  estate  should  1x;long  to 
and  be  vested  in  his  second  son  B.,  and  should 
his  second  son  B.  die  before  becoming  21,  or 
unmarried  or  without  male  issue,  his  said 
estate  should  belong  to  and  be  vested  in  his 
third  sou  C,  with  a  similar  provision  in  re- 
spect of  the  fourth  son  D.,  and  a  gift  over  if 
D.  should  die  before  becoming  21,  or  unmar- 
ried, or  without  male  isse.  Helii,  that  the 
M'ill  showed  that  the  provisions  under  which 
B.  or  C.  or  D.  was  to  inherit  were  to  he  deter- 
mined before  A.  attained  21,  and  therefore 
that  when  A.  attained  21  he  took  an  absolute 
interest.  The  rule  as  to  the  circumstances  in 
which  the  disjunctive  meaning  of  the  word 
**  or"  may  be  controlled  by  the  context  con- 
sidered. Decision  of  Full  Court  {The  Ti-vsteen 
Execntors  and  Agenei/  Co.  Ltd.  v.  Bntler, 
(1905)  V.L.R.,  650  ;  27  A.L.T.,  63),  aflfirmed. 
Butter  v.  TruMteen  Exfcnlorn  and  Agency  Co. 
Ltd. 435 


-Construction — Gift  to  two  persons  of  in- 


come **  in  equal  shares  durinjr  I helrrespectivr 
lives  and  the  life  of  the  survivor** — Gift  over 
of  corpus  to  their  children  per  stirpes— Ten- 
ancy in  common.] — A  testator  by  his  will 
devised  certain  land  to  trustees  upon  trust  to 
hold  the  same  '*  during  the  lives  of  his  two 
daughters  and  the  survivor  of  them,"  and  to 
pay  the  income  thereof  to  his  two  daughters 
**in  equal  shares  during  their  respective  lives 
and  the  life  of  the  survivor  of  them.*'  He 
further  directed  that  after  the  death  of  the  sur- 
vivor the  land  should  be  sold  and  the  proceeds 
divided  equally  between  his  grandchildren, 
being  the  children  of  his  two  daughters,  '*  each 
of  my  said  daughters'  shares  going  to  her  own 
children  only."  Held^  that  the  daughters 
took  as  tenants  in  common,  and  that  on  the 
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deitth  of  one  of  them,  her  representatives  were 
entitled  to  one-half  of  the  income  during  the 
life  of  the  surviving  daughter.  Decision  of 
(iBtcktU  J.  {Stom  V.  Epplty  (1906)  V.L.R., 
82;  27  A.L.T.,  136),  affirmed.  EppU  v. 
Stone 412 

CoiiHtruetlon— Restriction  on  alienation 


— Gift  fur  life  with  remainder  to  children  or 
remoter  issue — Power  to  trustees  to  pay  in- 
come durinior  life  to  wife  on  attempted  aliena- 
tion— Rule  against  peri^etuities — Uncertainty 
— Hodiflcntion  of  words  of  will— Intention  of 
testator.] — A  testator  by  his  will  gave  a  share 
of  his  residuary  real  estate  to  trustees  on  trust 
for  each  of  his  sons  absolutely.  By  a  codicil, 
after  reciting  that  he  was  desirous  of  making 
further  provision  for  his  wife,  and  of  render- 
ing inalienable  as  far  us  possible  the  shares  of 
his  sons,  and  of  making  other  provisions,  he 
directed  his  trustees  to  pay  the  income  only 
of  each  son's  share  to  the  son  until  he  should 
attempt  to  alienate  it,  in  which  case  they  wei*e 
to  pay  the  income  to  the  persons  who  would 
have  been  entitled  to  it  in  case  that  son  had 
died,  with  a  discretionary  power,  in  case  the 
son  whose  share  became  so  forfeited,  was 
married,  to  pay  the  income  for  the  residue  of 
the  son's  life  to  his  wife,  and  after  each  son's 
deatli  as  follows  : — **  That  my  said  trustees  or 
trustee  shall  stand  seized  and  possessed  of  the 
said  respective  shares  in  my  real  and  personal 
estate  to  which  such  sons  respectively  were  en- 
titled upon  trust  for  such  child  or  children  of 
my  said  sons  respectively  as  shall  attain  the 
age  of  twenty-one  years  and  such  child  or 
children  of  each  of  my  said  sons  respectively 
dying  under  the  age  of  twenty-one  years  as 
shall  attain  that  at/ft  or  die  under  that  age 
leaving  i^sue  and  if  more  than  one  in  e(jual 
shares  and  proportions  as  between  brothers 
and  sisters,  out  so  that  the  child  or  children 
collectively  of  any  deceased  child  of  my  said 
sons  respectively  shall  take  such  share  only  as 
their  parent  would  have  taken  if  living." 
Jield,  that  the  power  given  to  the  trustees  to 
pay  the  income  to  the  wife  in  the  event  of 
attempted  alienation  was  good  ;  and  that  the 
words  '*  attain  that  age  or"  should  be  rejected 
as  havine  been  inserted  by  inadvertence,  and 
that  under  the  remaining  worcls  there  was  a 
valid  gift  in  remainder  after  each  son's  death 
to  his  children  attaining  the  age  of  twenty- 
one  years  or  dying  under  that  age  leaving 
issue,  and  that,  in  accordance  with  the  prin- 
ciple laid  down  by  James  L.  J.  in  In  re  Hy water, 
18  Ch.  D..  17,  at  p.  24,  this,  being  a  clear  gift, 
was  not  cut  down  or  controlled  by  the  sub- 
sequent use  of  doubtful  words  apparently 
implying  that  there  had  previously  been  a 
gift     to    great-grandchildren   in    remainder. 


^VLL—  continued. 

Where  a  direction  in  a  will  appears  to  have 
been  taken  from  a  common  form,  with  the 
omission  of  certain  words,  which,  if  they 
had  been  inserted,  would  have  rendered  the 
direction  void  under  the  rule  against  per- 
petuities, the  Court,  in  construing  the  will, 
will  not  read  it  as  if  those  words  had  been 
inserted  unless  the  direction  is  otherwise 
wholly  unintelligible.  Where  a  direction 
contains  words  which  are  apparently  incon- 
sistent with  provisions  elsewhere  clearly  ex- 
pressed in  the  will,  but  are  not  sufficiently 
clear  to  control  them,  the  Court  should  eithet 
discard  the  words,  or,  if  possible,  modify 
them  in  such  a  way  as  to  carry  out  the 
intention  of  the  testator  as  revealed  by  the 
whole  of  the  will.  Towiis  v.  Wentworth,  11 
Moo.,  P.C.C.,  526,  applied ;  Lastaice  v. 
Tiemey,  1  Mac.  &  (x.,  .551  ;  and  Hancock  v. 
WatHon,  (1902)  A.C.,  14,  distinguished.  De- 
cision of  A.  H.  Simj)8on  C.J.  in  Kq.:  Smid- 
more  v.  iSmidmore,  (1905)  5  S.R.  (N.S.W.), 
492,  varied,  and  affirmed  as  varied.  Smid- 
more  v.  Smidmore  ....      344 

WILL,  GENERAL  POWER  OF  APPOINTMENT  BY.] 

— See  PROBATK  Duty.      Webb  v.    McCra^ken 
1018 

WITNESS,  DEATH  OF— Deposition— Portion  of 
statement  omitted.] — See  Evidknce.  At- 
torney-General of  New  South  Wales  v.  Jacknon 
730 

WITNESSES,  QUALIFYING  —  ruse  stated  by 
Commissioner— Taxation — Scale  to  be  aii- 
plied.]— Sfc  Stamp  Doty.  Jiobertsofi  v. 
Commissioner  of  Siainp  Duties,  Neio  South 
Wa/en 829 

WORKER— Accideut— Liability   of   employer— 

Release — Acconi  and  satisfaction — Contract 

-Consideration — Workers*  Compensation  Act 

(W.A.)    1902    (No.    5).]  —See  Compensation. 

irreat   Fun/ail   Connolidated  Ltd.  v.    Sheehan 

178 

WORKING  HOURS,  INTERVAL  BETWEEN— 
Minimum  quantity  of  air  to  be  supplieil — 
Temporary'  cessation  of  work.]— ^fe  Mines. 
Rrovghall  v.  Watnon      ....     750 

WRONOFLli  ARREST— Liability  of  Crown— Re- 
latlon  between  peace  officers  and  the  Crown 
— Employment  or  agency-  Power  of  arrest — 
Police  Act  1865  (Tas.)  (29  Vict.  No.  10),  sec. 
179— Pollfe  Act  1898  (Tas.)  (62  Vict.  No.  48)— 
Crown  Redress  Act  1891  (Tas.)  (65  Vict.  No. 
24),  sec.  4.]— 5cc  Arrest.  Enevtr  v.  The 
King 970 


MtWounie  : 

Hafgtijn,  raitridge  Js  Co.,  Printer*, 

4ff-45i  Chancfnj  Lane. 
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